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OF 

CASES  ARGUED  AND  DETERMINED 

INTHE 

jSUPERIOR  AND  COMMON  PLEAS  COURTS. 


CONSTITUTIONAL  LAW— INJUNCTION— SCHOOLS, 

[Summit  Common  Pleas,  September  23.  1908.] 
Akron  (Bd.  op  Ed.)  v.  William  T.  Sawyer. 

1.  Statite  Prebcribixo  Inspection  of  Sciioolhovses  and  Adeqiate  Protection 
Against  Dangers  of  Fibe,  Held  Constitvtional. 

Act  of  April  28,  1908  (99  O.  L.  232),  enlarging  the  powers  of  the  chief  in- 
spector of  workshops  and  factories  to  include  inspection  of  schoolhouses. 
etc.,  as  to  fire  protection;  requiring  inspection  by  district  Inspectors 
and  reports  thereof;  giving  notice  to  persons  having  charge  thereof  as 
to  appliances,  additions  or  alterations  necessary  to  render  premises 
safe  and  imposing  on  mayors  the  duty  of  prohibiting  the  use  of  such 
buildings  for  assemblage  of  people  until  plans  are  complied  with,  is 
not  a  taking  of  property  without  dife  process  of  law  in  violation  of  Sec. 
1  of  the  fourteenth  amendment  to  the  United  States  constitution,  but  a 
requirement  of  lawful  use  thereof. 

2.  PoMc  E  Powers  of  State  Authobize  Closing  of  Brn^DiNos  px)r  Want  of  Ade- 
QiATE  Fire  Protection. 

The  state  in  the  exercise  of  its  police  power  may  deprive  the  owner  of  the 
use  of  his  property  if  the  safety,  health,  peace,  good  order  and  morals 
of  the  community  require  it.  Hence,  act  99  O.  L.  232,  providing  for  the 
closing  of  schoolhouses  and  other  public  buildings  pending  the  installa- 
tion of  fire  protection  directed  by  the  chief  inspector  of  workshops,  etc.. 
is  within  the  police  powers  of  the  state. 

3.  Faillre  to  Designate  Details  of  Fire  Inspection  does  not  Invalidate  Act. 

The  function  of  determining  the  necessary  appliances,  alterations  and  pre- 
cautions for  safety  of  persons  against  the  dangers  of  fires  in  public  build- 
ings and  schoolhouses  is  properly  delegated  to  inspectors  as  prescribed 
by  act  99  O.  L.  232;  the  fact  that  details  of  inspection  are  not  desig- 
nated therein  but  are  left  to  be  worked  out  by  administra  Ive  offloers 
does  not  invalidate  the  act. 

4.  Board  cannot  Interpose  its  Jvdgment  as  to  Proper  Fire  Protection  for 
Schoolhouses. 

A  board  of  education,  being  a  state  agency  cannot  claim  exemption,  as 
might  a  private  property  owner,  from  the  operation  of  act  99  O.  L.  232, 
prescribing  certain  duties  by  another  state  agency,  the  chief  inspector 
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Summit  Common  Pleas. 

of  workshops,  etc.,  as  to  fire  protection  of  schoolhouses  as  the  orderB  of 
such  inspector  are  the  rales  of  the  state,  against  which  the  board  can- 
not interpose  its  judgment. 

5.  BoABD  OF  Education  mat  Enjoin  Abbitbabt  Closing  of  Schools. 

A  board  of  education  has  capacity  to  bring  suit  to  enjoin  oppressive  and 
arbitrary  acts  of  a  mayor  in  the  closing  of  schools  and  depriving  school 
children  of  the  benefits  thereof. 

[Syllabus  approved  by  the  court.] 

Demurrer. 

Grant,  Sieber  &  Mather  and  E.  F.  Voris,  for  plaintiff. 

N.  M.  Qreenberger,  city  solicitor,  J,  Taylor,  and  O.  E.  Harrison, 

for  defendant :  • 

As  to  the  constitutionality  of  the  act.  State  v.  Holden,  14  Utah 
71  [46  Pac.  Rep.  756;  37  L.  R.  A.  103] ;  State  v.  Coal  Co.  36  W.  Va. 
802  [15  S.  E.  Rep.  1000;  17  L.  R.  A.  385] ;  Munn  v.  People,  94  U.  S. 
113  [24  L.  Ed.  77]  ;  U7iion  Pac.  By.  v.  United  States,  99  U.  S.  700  [25  L. 
Ed.  496];  Cooley,  Const.  Lim.  64;  Pattison  v.  Yuha  Co.  13  Cal.  175; 
Tieonard  v.  Wiseman,  31  Md.  201 ;  WeUer  v.  State,  53  Ohio  St.  77  [40 
N.  E.  Rep.  1001] ;  Champion  v.  Ames,  188  U.  S.  321  [23  Sup.  Ct.  Rep. 
321;  47  L.  Ed.  492]. 

Interference  with  police  powers.  DatHdson  v.  New  Orleans,  96  U. 
S.  97  [24  L.  Ed.  616] ;  Meeker  v.  Van  Rensselaer,  15  Wend.  397;  Fergu- 
son V.  Selma,  43  Ala.  398 ;  Montgomery  v.  Hutchinson,  13  Ala.  573 ;  Rose 
V.  King,  49  Ohio  St.  213  [30  N.  E.  Rep.  267;  15  L.  R.  A.  160]. 

Some  leading  cases  on  questions  involved.  Cincinnati  v.  8tei7i' 
kamp,  54  Ohio  St.  284  [40  N.  E.  Rep.  490] ;  Lake  Shore  &  M.  8.  Ry.  v. 
Railway,  30  Ohio  St.  607 ;  Pemisylvania  Co.  v.  Wentz,  37  Ohio  St.  333 ; 
Lake  Shore  &  M,  S.  Ry.  v.  Sharpe,  38  Ohio  St.  150 ;  Powell  v.  Common- 
wealth, 114  Pa.  St.  265  [7  Atl.  Rep.  913;  60  Am.  St.  Rep.  350] ;  State 
v.  Addington,  77  Mo.  110;  State  v.  Gas  L.  dt  Coke  Co.  34  Ohio  St.  572; 
Budd  V.  New  York,  143  U.  S.  517  [12  Sup.  Ct.  Rep.  468;  36  L.  Ed. 
253] ;  Mugler  v.  Kansas,  123  U.  S.  623  [8  Sup.  Ct.  Rep.  273;  31  L.  Ed. 
205] ;  New  York  &  N.  E.  Ry.  v.  Bristol,  151  U.  S.  556  [14  Sup.  Ct.  Rep. 
437 ;  38  L.  Ed.  269] ;  3  Tiedeman,  State  and  Fed.  Control  of  Persons  and 
Prop.,  Art.  150;  Commonwealth  v.  Roberts,  155  Mass.  281  [29  N.  E. 
Rep.  522;  16  L.  R.  A.  400] ;  People  v.  D'Oench,  111  N.  Y.  359  [18  N. 
E.  Rep.  862]  ;  Wadleigh  v.  Gihnan,  12  Me.  403  [28  Am.  Dec.  188] ; 
Welsh  V.  Hotchkiss,  39  Conn.  140  [12  Am.  Rep.  383] ;  VanderbUt  v. 
Adams,  7  Cow.  349;  Knoxville  v.  Bird,  80  Tenn.  (12  Lee)  121  [47  Am. 
Rep.  326] ;  Fiske,  Ex  parte,  72  Cal.  125  [13  Pac.  Rep.  310] ;  Brooklyn, 
In  re,  87  Hun  54  [33  N.  Y.  Supp.  869]  ;  Klinger  v.  Bickell,  117  Pa.  St. 
326  [11  Atl.  Rep.  555] ;  King  v.  Davenport,  98  111.  305  [38  Am.  Rep. 
89];  Champaign  Co.   {Comrs.)   v.  Church,  62  Ohio  St.  318  [57  N.  E. 
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Rep.  50;  48  L.  R.  A.  738;  78  Am.  St.  Rep.  718] ;  State  v.  PoweU,  58 
Ohio  St.  324  [50  N.  E.  Rep.  900;  41  L.  R.  A.  854] ;  Palmer  v.  State,  39 
Ohio  St.  236  [48  Am.  Rep.  429] ;  State  v.  Telephone  Co.  36  Ohio  St. 
296  [38  Am.  Rep.  583] ;  Roth  v.  State,  51  Ohio  St.  209  [37  N.  E.  Rep. 
259;  46  Am.  St.  Rep.  566] ;  Cincinnati  Gas  L.  &  C.  Co.  v.  State,  18  Ohio 
St.  237;  State  v.  Pipe  Line  Co.  61  Ohio  St.  520  [56  N.  E.  Rep.  464] ; 
Cin.  H.  &  D.  By.  v.  SuUivan,  32  Ohio  St.  152;  Davis  v.  State,  19  Ohio 
St.  270;  Marmet  v.  State,  45  Ohio  St.  63  [12  N.  E.  Rep.  463] ;  Walker 
V.  Cincinnati,  21  Ohio  St.  14  [8  Am.  Rep.  24] ;  State  v.  Nelson,  52  Ohio 
St.  88  [39  N.  E.  Rep.  22]. 

Can  the  board  maintain  this  action.  Hopewell  Tp.{Bd.  of  Ed.) v.  Guy, 
64  Ohio  St.  434  [60  N.  E.  Rep.  573] ;  Buckingham  v.  Buckingham,  36 
Ohio  St.  68;  Moody  v.  Arthur,  16  Kans.  419;  Trustees  v.  Thxman,  51 
Ohio  St.  285  [37  N.  E.  Rep.  523] ;  High,  Injunctions  Sec.  573 ;  Gallia 
Co.  (Comrs.)  v.  Holcomb,  7  Ohio  (pt.  1)  232;  Ptttman  v.  Valentine,  5 
Ohio  187;  Cornell  v.  Guilford,  1  Denio  510;  State  v.  Powers,  38  Ohio 
St.  54;  HamUton  Co.  {Comrs.)  v.  Mighels,  7  Ohio  St.  109;  Cin.  W.  & 
Z.  By,  V.  Clinton  Co.  (Comrs,)  1  Ohio  St.  77;  Hunter  v.  Marion  Co. 
10  Ohio  St.  515;  Finch  v.  Board  of  Ed.  30  Ohio  St.  37;  State  v.  Davis, 
23  Ohio  St.  434;  Neil  v.  Agrictdtural  &  Mech.  College  {Tr,)^  31  Ohio 
St.  15;  State  v.  Covington,  29  Ohio  St.  102;  Cincinnati  (fid.  of  Ed.) 
V.  Yolk,  72  Ohio  St.  469  (74  N.  E.  Rep.  646] ;  State  v.  Gardner,  54  Ohio 
St.  24  [42  N.  E.  Rep.  999 ;  31  L.  R.  A.  660] ;  Beeves  v.  Gri^n,  4  Dec. 
461  (29  Bull.  281) ;  Thorpe  v.  Bailway,  27  Vt.  140  [62  Am.  Dec.  625] ; 
Salem  v.  Bailway,  98  Mass.  431  [96  Am.  Dec.  650] ;  Train  v.  Boston 
Disinfecting  Co.  144  Mass.  523  [59  Am.  Rep.  113] ;  Commonwealth  v. 
Alger,  61  Mass.  (7  Gush.)  53;  Treasurer  v.  Bank^  47  Ohio  St.  503  [25 
N.  E.  Rep.  697;  10  L.  R.  A.  196] ;  Cincinnati  v.  Bryson,  15  Ohio  625 
[45  Am.  Dec.  593] ;  Brown,  In  re,  9  Dec.  810  (6  N.  P.  178) ;  Squires  v. 
Weiner,  10  Circ.  Dee.  293  (19  R.  736) ;  Stevens  v.  State,  61  Ohio  St. 
597  [56  N.  E.  Rep.  478] ;  Gibbons  v.  Institute,  34  Ohio  St.  289. 

DOYLE.  J. 

The  plaintiff  alleges  that  it  was  notified  by  the  inspector  of  work 
shops  and  factories  to  equip  certain  school  buildings  under  its  control 
*'with  divers  fixtures,  appliances  and  contrivances,  called  fire  escapes 
and  things  appertaining  thereto,  ostensibly  and  pretendedly  to  promote 
the  bodily  safety  and  protection  of  the  pupils  to  be  attendant  upon  the 
said  schools." 

Thereupon  the  plaintiff  **  caused  a  due  and  adequate  inspection  of 
each  and  all  of  said  buildings  to  be  made  both  by  its  own  members  in 
person  and  by  competent  mechanics  and  architects,  with  sole  and  especial 
regard  to  making  the  said  buildings"  safe  in  all  ways  for  the  free  exit 
of  persons  therein  in  case  of  fire. 
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Plaintiff  did  not  follow  the  directions  of  the  inspector  but  made  con- 
tracts for  such  fire  escapes  as  it  deemed  necessary  and  alleges  that,  to 
this  extent,  it  attempted  to  obey  the  orders  of  the  inspector.  As  to  the 
other  buildings,  plaintiff  claims  that  the  fire  escapes  with  which  they 
are  already  equipped  are  adequate  for  the  safety  of  all  persons  who  may 
be  in  any  of  said  buildings  in  case  of  fire  and  for  all  the  uses  and  purposes 
of  the  statute,  and  the  expenditure  of  money  required  to  further  carr>' 
out  and  obey  the  order  of  the  inspector  **  would  be  unnecessary  and 
wholly  wasted,  without  any  compensating  public  advantage  or  benefit 
whatever.'' 

The  defendant  pursuant  to  the  statute  threatened  to  prohibit  the 
opening  and  occupancy  of  said  school  buildings  until  all  of  said  fire 
escapes  and  fixtures  as  ordered  by  the  inspector  were  provided. 

This  action  was  brought  to  enjoin  the  defendant  from  preventing 
the  use  of  the  schoolhouses  in  question.  It  is  alleged  that  defendant  at 
the  instance  of  the  chief  inspector  of  workshops  and  factories  has  taken 
said  action ;  that  such  inspector  and  defendant  in  that  behalf  are  acting 
arbitrarily,  oppressively  and  unlawfully;  and  that  the  statute  under 
which  they  are  assuming  to  act  in  so  far  as  it  purports  to  confer  such 
arbitrary,  oppressive  or  unconscionable  powers  or  to  authorize  such 
useless  expenditure  of  public  money,  is  unconstitutional  and  void. 

It  is  further  urged  th^t  if  the  orders  of  the  defendant  are  carried 
out  it  will  deprive  the  children  of  the  city  of  school  privileges  which  will 
be  a  public  calamity  and  be  a  punishment  to  them  for  something  of 
which  they  are  not  at  fault  and  will  be  a  taking  of  property  of  the 
plaintiff'  and  said  city  without  due  process  of  law  and  in  violation  of 
the  constitution  of  the  United  States  and  its  amendments. 

The  defendant  demurs  to  the  petition  on  the  following  grounds: 
First.  That  the  court  has  no  jurisdiction  of  the  subject  of  this  action ; 
second,  that  plaintiff'  has  no  legal  capacity  to  sue ;  third,  that  the  petition 
does  not  state  facte  sufficient  to  constitute  a  cause  of  action. 

The  firat  two  grounds  of  the  demurrer  will  be  passed  upon  in  con- 
nection with  the  third  ground. 

The  petition  attacks  the  authority  of  the  defendant  on  one  point, 
that  the  act  under  which  he  acts  is  unconstitutional  in  that  it  provides 
for  a  taking  of  property  without  due  process  of  law.  This  point  was  the 
one  most  carefully  and  persistently  discussed  by  counsel  and  is  of  vital 
importance  in  this  case. 

Section  1  of  the  fourteenth  amendment  of  the  constitution  of  the 
T'nited  States  provides:  **nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property,  without  due  process  of  law.'* 

*'Due  process  of  law  is  process  due  according  to  the  law  of  the  land. 
This  process  in  the  states  is  regulated  by  the  law  of  the  state.''  Walker 
v.  Sauvinct,  92  U.  S.  90,  93  [23  L.  Ed.  677]. 
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Legislation  is  not  open  to  the  charge  of  depriving  one  of  his  rights 
withoat  due  process  of  law,  if  it  be  general  in  its  operations  upon  the 
sabjects  to  which  it  relates,  and  is  enforeible  in  the  usual  modes  estab- 
lished in  the  administration  of  government  with  respect  to  kindred  mat- 
ters; that  IS,  by  process  or  proceedings  adapted  to  the  nature  of  the  case. 
Dent  V.  West  Virginia,  129  U.  S.  114  [9  Sup.  Ct.  Rep.  231;  32  L.  Ed. 
623]. 

Due  process  of  law  and  the  equal  protection  of  the  laws  are  secured 
"if  the  laws  operate  on  all  alike,  and  do  not  subject  the  individual  to 
an  arbitrary  exercise  of  the  powers  of  government."  Duncan  v.  Ifis- 
souri,  152  U.  S.  377  [14  Sup.  Ct.  Rep.  570;  38  L.  Ed.  485] ;  Leeper  v. 
Texas,  139  U.  S.  462  [11  Sup.  Ct.  Rep.  577;  35  L.  Ed.  225]. 

The  fourteenth  amendment  of  the  constitution  of  the  United  States 
was  not  designed  to  interfere  with  the  power  of  the  state  to  exercise 
its  police  powers  to  prescribe  regulations  to  promote  the  health,  peace, 
morals,  education  and  good  order  of  the  people,  and  to  legislate  so  as 
to  increase  the  industries  of  the  state,  develop  its  resources  and  add  to 
its  wealth  and  prosperity.  Barbier  v.  Connolly,  113  U.  S.  27  [5  Sup. 
Ct  Rep.  357;  28  L.  Ed.  923] ;  MugUr  v.  Kansas,  123  U.  S.  623  [8  Sup. 
Ct  Rep.  273;  31  L.  Ed.  205] ;  Kemnder,  In  re,  136  U.  S.  436  [10  Sup. 
Ct.  Rep.  930;  34  L.  Ed.  524]. 

**Tlie  state  may  interfere  wherever  the  public  interests  demand  it, 
and  in  this  particular  a  large  discretion  is  necessarily  vested  in  the 
legislature  to  determine  not  only  what  the  interests  of  the  public  re- 
quire, but  what  measures  are  necessary  for  the  protection  of  such  in- 
terests." Lawton  v.  Steele,  152  U.  S.  133,  136  [14  Sup.  Ct  Rep.  499; 
38  L.  Ed.  385] ;  PhiUips  v.  State,  77  Ohio  St.  214,  217  [82  N.  E.  Rep. 
1064]. 

It  is  a  generally  recognized  proposition  that  the  states  possess  certain 
powers  never  surrendered  to  the  general  government,  and  among  these 
powers  are  the  right  to  legislate  for  public  health,  public  morals,  public 
safety,  for  the  general  and  common  good  and  for  the  well-being,  comfort 
and  good  order  of  the  people.  The  power  of  the  state  may  be  exerted 
over  these  subjects  without  limit  except  as  it  is  restrained  by  the  con- 
stitution of  the  United  States  or  its  own  constitutional  restrictions. 
Western  Turf  Assn.  v.  Oreenberg,  204  U.  S.  359,  363  [27  Sup.  Ct  Rep. 
384;  51  L.  Ed.  520] ;  Hartford  Fire  Ins.  Co.  v.  Railway,  175  U.  S-.  91 
[20  Sup.  Ct  Rep.  33;  44  L.  Ed.  84]. 

The  act  of  April  28,  1908  (99  0.  L.  232),  entitled,  *'An  act  to  en- 
large the  powers  of  the  chief  inspector  of  workshops  and  factories  in 
the  matter  of  public  schools  and  other  buildings,  and  to  increase  the 
number  of  district  inspectors,"  is  the  one  Under  which  defendant  was 
threatening  to  act 

This  act  provides,  that  the  chief  inspector  of  workshops  and  fac- 
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tories  shall  cause  the  district  inspector  to  inspect  all  schoolhouses  and 
other  buildings  stated  therein,  used  for  the  assemblage  or  betterment 
of  people  with  special  regard  to  the  precautions  taken  for  the  preven- 
tion of  fires,  and  the  provision  of  fire  escapes,  exits,  emergency  exits, 
hallways,  air  space,  and  all  other  matters  which  relate  to  the  health  and 
safety  of  those  occupying  or  assembling  in  such  structures. 

The  district  inspectors  are  required  to  file  written  reports  of  their 
inspection  with  the  chief  inspector  and  if  such  district  inspector  shall 
find  that  necessary  precautions  for  the  prevention  of  fire  or  other  dis- 
aster have  not  been  taken,  nor  means  provided  for  the  safe  and  speedy 
egress  of  the  persons  who  might  be  assembled  therein,  said  report  shall 
specify  such  appliances,  additions  or  alterations  as  are  necessary  to  pro- 
vide such  precautions  and  protection. 

It  is  then  the  duty  of  the  chief  inspector  to  notify  the  owner  or 
person  having  control  of  such  structure  of  the  appliances,  additions  or 
alterations  necessary  to  be  added  to  or  made  to  such  structure. 

The  statute  further  provides: 

**Upon  receiving  said  notice  it  shall  be  the  duty  of  the  owner  or 
person  in  control  of  such  structure  to  comply  with  each  and  every  de- 
tail embodied  therein." 

It  is  made  the  duty  of  the  mayor,  with  the  aid  of  the  police,  "to 
prohibit  the  use  of  said  structure  for  the  assemblage  of  people  until" 
the  recommendations  of  the  report  are  complied  with. 

While  the  statute  does  not  provide  for  any  direct  taking  of  the 
suWance  of  the  property  nor  a  sequestration  of  the  issues  therefrom, 
nor  a  deprivation  of  the  use  thereof  for  the  benefit  of  any  particular 
person,  it  does  provide  that  the  owner  or  the  one  having  control  shall 
be  prohibited  from  using  it.  This  is  for  the  benefit  and  safety  of  those 
whom  business,  duty,  necessity  or  pleasure  may  cause  to  assemble  at 
such  places  and  for  the  general  benefit,  in  that  it  tends  to  the  peace  of 
mind  of  the  community  by  providing  immunity  from  the  horrors  of 
accidents  at  such  places. 

This  is  not  a  taking  of  property  nor  depriving  the  owner  of  the 
lawful  use  of  it,  but  simply  requires  him  to  use  it  in  a  lawful  manner. 
Cinchmati  v.  Steiiikamp,  54  Ohio  St.  284,  289  [43  N.  E.  Rep.  490]. 

Is  the  necessity  for  immediate  action  such  that  the  state  may  im- 
mediately close  the  structure  until  the  measures  of  safety  prescribed 
by  its  officers  have  been  carried  out!  Has  the  state  in  the  exercise  of 
its  police  power,  the  right  in  this  instance  to  deprive  the  owner  of  the 
use  of  his  property  until  its  orders  are  obeyed?  Is  the  necessity  such 
that  the  owner  must  suflfer  loss  for  the  general  good  and  peace  of  mind 
of  -society  and  the  safety  of  the  inmates  of  the  buildings  in  question  t 

The  possession  and  enjoyment  of  all  riphts  are  subject  to  such 
reasonable  conditions  as  may  be  deemed  by  the  governing  authority  of 
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the  country  essential  to  the  safety,  health,  peace,  good  order  and  morals 
of  the  community. 

There  can  be  no  serious  contention  over  the  right  of  the  state  to 
exert  its  police  powers  to  prescribe  rules  for  building,  construction  and 
equipment  to  insure  the  safety  of  the  public  and  the  occupants.  The 
contention  in  this  case  is  over  the  manner  in  which  the  state  has  at- 
'tempted  to  exercise  that  power. 

It  has  delegated  to  an  ofScer,  the  inspector,  the  important  function 
of  determining  whether  the  ''Necessary  precautions  for  the  prevention 
of  fire  or  other  disaster"  have  been  taken,  and  whether  means  have  been 
provided  for  the  safe  and  speedy  egress  of  the  persons  who  may  be  as- 
sembled therein  and  to  specify  what  ''appliances,  additions  or  alterations 
are  necessary  to  provide  such  precautions  and  protection." 

The  rights  of  the  property  owner  cannot  be  subjected  to  the  caprice 
nor  the  arbitrary  decision  of  an  ofScial,  nor  can  it  be  subjected  to  an 
unreasonable  regulation,  but  the  circumstances  of  each  class  or  case  must 
determine  the  reasonableness  of  the  regulations  prescribed. 

In  the  matter  of  taxation  and  the  making  of  assessments  the  owner 
must  have  notice  and  an  opportunity  to  be  heard.  In  Londoner  v.  Den- 
ver, 28  Sup.  Ct.  Rep.  708,  decided  by  Supreme  Court  of  the  United 
States  at  October  term,  1907,  the  authorities  are  cited. 

The  courts,  however,  have  made  a  distinction  between  matters  of 
taxation  and  the  appropriation  of  property  for  public  uses,  and  cases 
where  the  state  exerts  its  police  power.  The  delays  incident  to  notice 
and  hearing  in  taxation  and  appropriation  cases  work  no  hardship  or 
danger  to  the  public.  The  due  process  of  law  in  executing  the  police 
power  of  the  state  is  of  necessity  of  a  different  kind.  The  exigences  of 
many  cases  require  immediate  action.  When  the  public  health  or  safety 
is  in  peril,  the  process  of  action  for  relief  must  be  swift.  An  impending 
disaster  requires  prompt  administrative  action.  The  public  authorities 
may  destroy  buildings  in  the  course  of  a  conflagration,  to  arrest  its  fur- 
ther progress,  destroy  property  to  prevent  spread  of  pestilence  and 
act  swiftly  on  many  other  occasions  of  public  calamity.  Cooley,  Const. 
Lim.  (7  ed.)  877. 

So  a  particular  use  of  property  may  be  forbidden  where  by  a 
change  of  circumstances  or  for  any  other  good  reason,  without  the  fault 
of  the  owner,  that  which  was  once  lawful,  proper  and  unobjectionable 
has  become  a  menace  to  the  public  health  or  safety.  So  may  dangers 
and  nuisances  which  have  long  been  permitted,  be  abated  when  the 
pnblic  conscience  of  the  state  has  aroused  official  action. 

An  act  of  this  state  which  required  owners  of  certain  buildings  upon 
notice  from  the  inspector,  to  put  up  suitable  fire  escapes  was  held  not 
to  be  a  taking  without  due  process  of  law  in  Cincinnati  v.  Steinkampf 
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The  law  passed  upon  in  that  case  was  enacted  February  28,  1888 
(85  0.  L.  34),  and  provided  that  the  inspector  should  determine  the 
location  and  numbers  of  the  fire  escapes  and  the  material  therefor  and 
manner  of  construction. 

The  law,  however,  being  of  a  general  nature  and  not  having  uniform 
operation  throughout  the  state  was  held  unconstitutional  on  the  ground 
that  it  violated  Art.  2,  Sec.  26  of  the  constitution  of  Ohio,  but  upon 
the  question  of  due  process  of  law  the  court  held  it  would  have  been 
constitutional,  and  this  even  though  the  act  had  not  provided  for  en- 
forcing the  orders  of  the  inspector  by  a  suit  in  equity.  Reading  from 
the  dictum  of  Judge  Spear  in  Cincinnati  v.  Steinkamp,  supra,  I  quote 
from  page  290: 

**The  enactment  is  but  the  exercise  of  the  police  power  of  the 
state,  that  power  which  is  characterized  by  Mr.  Justice  Gray,  in  Leisy 
V.  Hardin,  135  U.  S.  127  [10  Sup.  Ct.  Rep.  681;  34  L.  Ed.  128],  as 
*that  inherent  and  necessary  power,  essential  to  the  very  existence  of 
civil  society,  and  the  safeguard  of  the  inhabitants  of  the' state  against 
disorder,  disease,  poverty  and  crime,'  and  necessarily  extends  *to  the 
protection,  health,  comfort  and  quiet  of  all  persons  and  all  property 
within  the  state.'  It  no  more  denies  to  the  owner  the  us^of  his  prop- 
erty than  do  those  acts  known  as  building  laws,  which  forbid  the  erec- 
tion of  frame  structures  within  prescribed  limits,  or  define  the  thickness, 
and  strength  of  walls,  bearers,  girders,  etc.,  or  direct  the  demolition 
of  structures  falling  to  decay,  or  otherwise  endangering  the  lives  of 
pfwsersby,  which  acts  so  far  as  they  are  reasonable  in  their  character, 
and  adapted  to  accomplish  the  purpose  for  which  they  are  designed, 
are  uniformly  held  to  be  within  the  constitutional  authority  of  the 
general  assembly  in  its  just  exercise  of  the  police  power  of  the  state." 

Prom  page  291 :  **Nor  is  the  act  open  to  the  criticism  that  it  vio- 
lates that  provision  of  section  1,  of  article  4  of  the  constitution  of  the 
United  States,  which  declares  •  •  •  *nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law,'  for 
the  settled  doctrine  is  that  this  section  does  not  abridge  the  exercise  of 
the  police  power  of  the  states,  nor  limit  the  subjects  upon  which  they  may 
legislate.'' 

In  the  exercise  of  the  police  power  of  the  state,  for  a  purpose  highly 
necessary  in  the  promotion  of  the  public  health,  i.  e.,  construction  of 
a  drainage  s\^tem,  it  became  necessary  to  change  the  location  of  the 
pipes  of  a  gas  company  so  as  to  accommodate  them  to  the  new  public 
work  and  the  cost  was  put  on  the  gas  company.  Held  not  a  taking  of 
property  and  a  proper  exercise  of  police  power.  New  Orleans  Oaslighi 
Co.  V.  Drainage  Commission,  197  U.  S.  453  [25  Sup.  Ct.  Rep.  471;  49  L. 
Ed.  831]. 

Statutes  requiring  manufacturers  and  sellers  of  mixed  paints  to 
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put  label  on  same  showing  constituent  ingredients  and  quantity  of  each, 
hdd  not  violation  of  the  fourteenth  amendment  of  the  United  States 
eonstitution.    Heath  &  Milligan  Mfg.  Co.  v.  Worst,  207  U.  S.  338. 

A  railroad  is  not  deprived  of  property  without  due  process  of  law 
by  the  recovery  of  penalties  against  it  for  violations  of  a  valid  state 
statute  prohibiting  the  heating  of  passenger  ears  on  other  than  mixed 
trains  by  stove  or  furnaces  inside  of,  or  suspended  from,  the  cars,  ex- 
cept for  temporary  use  in  case  of  accident  or  other  emergency  where  the 
defendant  was  before  the  court. 

Harlan,  J:  **One  of  the  assignments  of  error  questions  the  validity 
of  the  statute  upon  the  ground  that  it  deprives  the  plaintiff  in  error  of 
iti  property  without  due  process  of  law.  As  the  action  against  the  com- 
pany was  instituted  and  conducted  to  a  conclusion  under  a  valid  statute, 
the  defendant  being  before  the  court,  there  is  no  reason  to  hold  that 
there  was  any  want  of  the  due  process  of  law  required  by  the  fourteenth 
amendment."  New  York,  N.  H.  &  H.  Ry.  v.  State,  165  U.  S.  628  [17 
Sup.  Ct.  Rep.  418;  41  L.  Ed.  853]. 

It  was  held  constitutional  to  compel  a  railroad  company  to  light 
its  tracks,  in  Cincinnati,  H.  &  D.  By.  v.  Bowling  Green,  57  Ohio  St. 
:»6  [49  N.  E.  Rep.  121;  41  L.  R.  A.  422]. 

The  owner  of  a  building  which  he  knowingly  permits  to  be  used 
for  gaming  purposes  is  not  deprived  of  his  property  without  due  process 
of  law  by  See.  4275  Rev.  Stat,  which  authorizes  an  action  to  subject 
such  building  to  the  payment  of  a  judgment  obtained  by  an  informer 
for  the  recovery  of  money  lost  there  at  play.  Marvin  v.  Trout,  199  U. 
S.  212  [26  Sup.  Ct.  Rep.  31;  50  L.  Ed.  157]. 

An  act  compelling  person  in  possession  of  a  race  track  to  recognize 
tickets  of  admission  and  on  failure  to  be  liable  to  suit  for  damages  and 
$100  in  addition  to  actual  damages,  held  not  taking  of  property  without 
doe  process.  Western  Turf  Assn.  v.  Greenberg,  204  U.  S.  359  [27  Sup. 
a.Rep.  384;51L.  Ed.  520]. 

The  act  of  the  general  assembly  of  Ohio  (90  O.  L.  220;  Lan.  5538; 
B.  3443-3)  requiring  street  railway  companies  to  provide  screens  for 
protection  of  motormen  held  proper  exercise  of  police  power  and  not  a 
taking  without  due  process.  State  v.  Nelson,  52  Ohio  St.  88  [39  N.  E. 
Bcp.  22;  26L.  R.  A.  317]. 

The  establishment  of  limits  within  the  denser  portions  of  cities  and 
villages,  within  which  buildings  constructed  of  inflammable  materials 
shall  not  be  constructed,  erected  or  repaired,  may,  in  some  instances  be 
equivalent  to  a  destruction  of  property,  but  regulations  for  this  purpose 
have  been  sustained  notwithstanding  this  result.  Cooley,  Const.  Lim. 
(7  ed.)  878. 

Prohibiting  slaughterhouses  in  certain  parts  of  city  held  reason- 
able.   Cronin  v.  People.  82  N.  Y.  318  [37  Am.  Rep.  564] ;  Metropolitan 
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Bd.  of  Health  v.  Heister,  37  N.  Y.  661 ;  Milwaukee  y.  Oross,  21.  Wis.  241 
[91  Am.  Dec.  472]. 

Forbidding  laundries  except  in  brick  or 'stone  buildings  upheld. 
Yick  Wo,  In  re,  68  Cal.  294  [9  Pac.  Rep.  139;  58  Am.  Rep.  12] ;  Yick 
Wo  V.  Hopkins,  118  U.  S.  356  [6  Sup.  Ct.  Rep.  1064;  30  L.  Ed.  220].  > 

It  is  unnecessary  to  cite  the  many  cases  where  the  exercise  of  the 
police  power  by  the  state  has  been  upheld  though  it  had  provided  no 
scheme  for  a  hearing. 

In  the  exercise  of  its  right  the  state  in  many  instances  must  vest 
authority  in  the  authorities  of  some  of  the  political  subdivisions  of  the 
state,  or  in  state  officers,  the  power  to  make  such  necessary  and  reason- 
able regulations  as  are  necessary  to  secure  the  health,  safety  and  well- 
being  of  the  community  in  respect  to  the  matters  legislated  upon,  and 
also  in  other  instances  to  pass  upon  the  things  necessary  to  be  done  in 
order  to  carry  out  the  provisions  made  in  the  state  statutes. 

There  are  some  dangerous  things  to  be  regulated,  concerning  the 
treatment  of  which  the  legislature  cannot  anticipate.  It  can  make 
general  requirements  but  the  details  must  be  worked  out  by  some  ad- 
ministrative officer.  See  Ozan  Lumber  Co.  v.  Bank,  207  U.  S.  251  and 
cases  cited  on  page  253. 

Take  the  matter  of  providing  for  the  safety  of  persons  who  assem- 
ble in  buildings,  or  of  providing  against  dangers  from  fires  or  other  calam- 
ity. If  the  state  cares  only  to  legislate  as  to  height  and  declares  that 
buildings  shall  be  limited  to  a  certain  number  of  feet  in  height,  as  was 
the  case  in  Attorney  General  v.  Williams,  178  Mass.  330  [59  N.  E.  Rep. 
812],  the  problem  is  simple. 

But  if  the  legislation  is  to  provide  for  the  entire  safety  of  the  oc- 
cupants so  far  as  practicable,  it  would  be  impracticable  to  frame  legis- 
lation in  detail  to  cover  it.  The  exposure  of  the  building  to  streets, 
alleys,  squares,  vacant  lots,  and  other  buildings,  its  height  and  other 
dimensions,  openings,  stairways,  plans  of  hallways  and  rooms,  height 
of  ceilings  and  numerous  other  physical  features  of  the  structure  must 
be  taken  into  consideration  as  well  as  the  arrangement  of  the  contents 
of  the  building,  the  uses  to  which  it  is  put,  means  of  access  from  one 
part  to  the  other  and  to  adjoining  premises,  the  age,  condition,  and 
character  of  the  occupants,  etc.,  etc.  Where  all  these  must  be  taken 
into  consideration  in  determining  what  appliances  are  necessary  to  in- 
sure the  safety  of  the  occupants  of  the  building,  it  is  necessary  for  the 
legislature  to  delegate  to  some  officer  the  function  of  making  these  de- 
terminations. 

The  act  in  question  in  this  state  has  imposed  upon  the  inspector 
the  duty  of  making  such  determinations.  Now,  then,  what  view  have 
the  courts  taken  of  this  delegation  of  authority  in  the  matter  of  police 
regulations,  as  bearing  upon  the  question  of  whether  the  restrictions  pnt 
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upon  property  owners  by  that  means  are  a  taking  of  property  without 
due  process. 

The  Roberts  law,  (94  O.  L.  33)  providing  for  granting  licenses  to 
engineers  if  the  examiner  found  the  applicant  trustworthy  and  com- 
petent, was  held  unconstitutional  in  Harmon  v.  State,  66  Ohio  St.  249 
[64  N.  E.  Rep.  117;  58  L.  R.  A.  618],  because  the  act  provided  no 
standard  as  to  qualification  and  no  specifications  as  to  wherein  the  ap- 
plicant shall  be  trustworthy  and  competent,  but  all  was  left  to  the 
opinion,  finding  and  caprice  of  the  examiner.  There  being  six  examin- 
ers it  would  have  meaut  a  possible  six  separate  standards.  This  was  held 
to  be  a  delegation  of  legislative  power  and  in  conflict  with  Art.  2,  Sec. 
1  of  the  constitution. 

This  law  was  re-enacted  by  act  95  0.  L.  49  (Rev.  Stat.  4364-89p: 
Lan.  7355  et  seq.)  providing  ^or  an  examination  in  the  construction 
and  operation  of  steam  boilers,  steam  engines  and  steam  pumps,  and  also 
hydraulics,  under  rules  made  by  the  chief  examiner  which  should  be 
oDiform  throughout  the  state.  This  act  was  held  constitutional  in 
Theobald  v.  State,  30  O.  C.  C.  336. 

Complaint  was  made  in  this  case  that  no  standard  of  qualifications 
existed.    The  court  said: 

**In  the  former  act  no  subjects  for  examination  were  mentioned. 
Here  the  statute  fixes  just  what  subjects  the  applicant  is  to  be  examined 
in.  How  the  legislature  could  have  more  definitely  fixed  what  the  ex- 
aminers shall  do  is  not  easy  to  understand.  If  a  percentage  of  answers 
had  been  fixed  or  a  percentage  of  qualification  had  been  fixed  by  the 
statute,  it  would  still  have  been  with  the  examiner  to  say  what  degree 
of  qualification  was  indicated  by  any  per  cent  of  marking." 

The  court  cites  a  similar  delegation  of  authority  in  Sec.  559  Rev. 
Stat,  governing  examinations  for  admission  to  practice  law ;  Sees.  4403, 
i403e  governing  examinations  of  physicians;  Sec.  4070  as  to  examina- 
tion of  teachers  in  the  public  schools;  Sec.  4071a  delegating  to  state 
commissioner  of  common  schools  authority  over  preparation  of  questions 
for  examinations. 

The  federal  government  has  authorized  the  postmaster-general  to 
hold  up  mail  matter  of  persons  who  in  his  judgment  are  conducting  a 
fraudulent  business  and  for  other  prohibited  purposes.  This  was  held 
a  proper  delegation  of  authority.  Public  Clearing  House  v.  Coyne,  194 
U.  S.  497  [24  Sup.  Ct.  Rep.  789;  48  L.  Ed.  1092]. 

Power  delegated  to  secretary  of  war  to  determine  when  a  bridge 
ii  an  unreasonable  obstruction  to  navigation  and  to  require  such  changes 
as  the  government  engineer  may  prescribe,  was  not  unconstitutionally 
ddegated.  Union  Bridge  Co.  v.  United  States,  204  U.  S.  359,  364  [27 
Sup.  Ct.  Rep.  367;  51  L.  Ed.  523]. 

Under  a  statute  authorizing  a  municipal  corporation,  when  the 
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council  shall  deem  it  necessary,  to  require  railroad  company  to  light  its 
railway,  a  village  in  Ohio  passed  an  ordinance  requiring  a  portion  of  a 
railway  track  to  be  lighted  with  electricity  in  a  certain  manner.  Held 
a  proper  exercise  of  power  in  Cincinnati,  H,  &  Z>.  By.  v.  Bowling  Oreen, 
57  Ohio  St.  336  [49  N.  E.  Rep.  121;  41  L.  R.  A.  422]. 

An  ordinance  of  San  Francisco  put  into  the  board  of  police  com- 
missioners power  to  grant  liquor  licenses  and  provided  that  they  should 
grant  it  if  the  applicant  got  the  written  recommendation  of  twelve  citi- 
zens owning  real  estate  in  the  block  or  square  where  the  business  of 
liquor  selling  was  to  be  carried  on.  It  was  held  that  the  refusal  to  grant 
license  was  no  violation  of  the  federal  constitution.  Crowley  v.  Christen- 
sen,  137  U.  S.  86  [11  Sup.  Ct.  Rep.  13;  34  L.  Ed.  620]. 

A  statute  of  Illinois  confided  to  state  mine  inspectors  discretion  to 
determine  the  number  of  times  each  mine  should  be  inspected,  and  to 
regulate  the  charges  therefor,  which  must  be  paid  by  the  mine  owner. 
This  act  was  held  not  repugnant  to  the  fourteenth  amendment  nor  ar- 
bitrary or  unreasonable.  Consolidated  Coal  Co.  of  St.  L.  v.  Iltinois,  185 
U.  S.  203  [22  Sup.  Ct.  Rep.  616;  46  L.  Ed.  872]. 

In  Cincinnati  v.  Steinkamp,  supra,  the  delegation  of  a  discretion 
to  the  inspector  to  determine  the  location  and  number  of  the  fire  escapeR 
on  a  building  and  the  material  out  of  which  to  be  built  and  the  manner 
of  construction  including  size,  shape,  plan,  strength,  etc.,  etc.,  was  not 
held  objectionable. 

Inspectors  have  been  clothed  with  discretionary  powers  in  the  fol- 
lowing instances  and  the  acts  upheld  by  the  courts :  Cows  infected  with 
tuberculosis  destroyed  without  compensation,  Houston  v.  State,  98  Wis. 
481  [74  N.  W.  Rep.  Ill;  42  L.  R.  A.  39] ;  peach  trees  aflfected  with 
''yellows"  destroyed,  State  v.  Main,  69  Conn.  123  [37  Atl.  Rep.  80; 
36  L.  R.  A.  623 ;  61  Am.  St.  Rep.  30] ;  milk  of  a  quality  below  a  pre- 
scribed standard  destroyed.  Deems  v.  Baltimore,  80  Md.  164  [30  Atl. 
Rep.  648;  26  L.  R.  A.  541;  45  Am.  St.  Rep.  339] ;  health  officer  may  kill 
diseased  animal,  Newark  &  S.  O.  H.  C.  By.  v.  Hunt,  50  N.  J.  L.  308 
[12  Atl.  697] ;  to  destroy  nets  used  in  violation  of  fishing  law^,  Bitten- 
haus  V.  Johnston,  92  Wis.  588  [66  N.  W.  Rep.  805;  32  L.  R.  A.  380]. 

Other  mining  cases  providing  for  ventilation  and  the  erection  of 
structures  to  facilitate  escape  of  miners  in  case  of  accident  are : 

Chicago,  W.  &  V.  Coal  Co.  v.  People,  181  111.  270  [54  N.  E.  Rep. 
961 ;  48  L.  R.  A.  554] ;  Consolidated  Coal  Co.  v.  People,  186  111.  134  [57 
N.  E.  Rep.  880;  56  L.  R.  A.  266]. 

An  ordinance  giving  the  mayor  power  to  determine  whether  a  per- 
son applying  for  a  license  to  sell  cigarettes  has  good  character  and 
reputation  and  is  a  suitable  person  to  be  instructed  with  their  sale,  but 
requiring  him  to  grant  a  license  to  every  person  fulfilling  these  condi- 
tions, does  not  vest  in  him  any  arbitrary  power  tD  grant  or  refuse  a 
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license,  in  violation  of  the  provisions  of  the  fourteenth  amendment  of 
the  United  States  Const.,  either  in  regard  to  the  clause  requiring  due 
process  of  law,  or  in  that  requiring  equal  protection  of  the  laws. 

Begulations  respecting  the  pursuit  of  a  lawful  trade  or  business, 
being  an  exercise  of  the  police  power,  are  within  the  authority  of  the 
state,  and  form  no  subject  for  the  federal  interference  unless  they  are 
so  utterly  unreasonable  and  extravagant  in  their  nature  and  purpose 
that  the  property  and  personal  rights  of  the  citizen  are  unneeessarily 
and  in  a  manner  wholly  arbitrary  interfered  with  or  destroyed  witbout 
due  process  of  law.  Oundling  v.  Chicago,  177  U.  S.  183  [20  Sup.  Ct. 
Rep.  638:  44  L.  Ed.  725 J. 

The  determination  of  whether  necessary  precautions  for  the  preven- 
tion of  fire  or  other  disaster  have  been  taken,  or  means  provided  for  the 
safe  and  speedy  egress  of  the  persons  who  might  be  assembled  in  a 
building-,  must,  as  heretofore  pointed  out,  necessarily,  be  confided  to 
some  officer. 

The  legislature  could  not  anticipate  the  necessities  of  each  case 
and  must  confide  it  to  some  official.  As  was  said  by  Judge  Spear  in 
Rose  V.  King,  49  Ohio  St.  213,  222  [30  N.  E.  Rep.  267;  15  L.  R.  A.  160], 
**What  would  be  proper  and  'convenient'  would  have  to  be  determined 
by  the  circumstances  of  each  case."  This,  also,  was  a  fire  escape  case 
ari.sing  out  of  Sec.  2573  Rev.  Stat. 

If  the  case  in  hand  involved  a  private  property  owner  and  the  cur- 
rent authority  on  the  subject  of  the  exercise  of  the  police  power  of  the 
state  were  consulted,  and  followed,  the  court  would  be  constrained  to 
hold  the  act  of  April  28,  1908  (99  O.  L.  232),  constitutional,  but  the 
plaintiff  in  this  case  is  a  public  body,  an  agency  of  the  state,  which 
complains  of  the  requirements  made  of  it  by  another  agency  of  the 
state  and  it  is  not  in  a  position  as  against  the  state  to  urge  those  consid- 
erations which  might  exempt  a  private  property  owner  from  the  opera- 
tion of  the  statute.  The  statute  might  be  unconstitutional  as  to  a  private 
owner  and  not  as  to  the  board  of  education. 

Article  1,  Sec.  7  of  the  constitution  of  the  state  provides  that  '*It 
shall  be  the  duty  of  the  general  assembly  to  pass  suitable  laws  •  •  •  to 
encourage  schools  and  the  means  of  instruction.'* 

Article  6,  Sec.  2  of  the  constitution  provides:  **The  general  as- 
sembly shall  make  such  provisions,  by  taxation,  or  otherwise,  as  •  •  • 
will  secure  a  thorough  and  efficient  system  of  coinnion  schools  through- 
out the  state.'' 

In  obedience  to  these  mandates  of  the  constitution,  in  185:^  tli(* 
general  assembly  passed  an  act  '*To  provide  for  the  reorganization, 
supervision  and  maintenance  of  common  schools''  (51  0.  L.  429).  See 
Sec.  3885  Rev.  Stat,  et  seq.,  for  statutes  providing  for  a  continuation  and 
extension  of  that  policy  of  the  state.     This  system  created  by  this  act 
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was  the  outgrowth  of.  and  supersecUnl,  the  system  inaugurated  under  tho 
Akron  schopl  law. 

The  common  schools  of  the  state  are  the  fruit  of  the  coustitutioo, 
racking  a  general  educational  system.  Finch  v.  Toledo  {Bd.  of  Ed.)  30 
Ohio  St.  37  [27  Am.  Rep.  414] ;  Diehm  v.  Cinciiinati,  25  Ohio  St.  305. 

The  boards  of  education  of  the  state  hold  the  property  intrusted  to 
their  custody  only  as  a  public  agency  of  the  state.  Attomey-Oeneral  v. 
Lowrey,  199  U.  S.  233,  239  [26  Sup.  Ct.  Rep.  27;  50  L.  Ed.  167]. 

The  school  districts  are  organized  as  mere  agencies  of  the  state  in 
maintaining  its  public  schools.    State  v.  Powers,  38  Ohio  St.  54^  61. 

The  board  is  simply  the  custodian  of  what  the  legisliature  sees  fit 
to  intrust  to  it  and  is  bound  to  use  what  is  thus  intrusted  to  it  in  the 
manner  directed  by  the  legislature  and  not  otherwise,  and  to  deliver 
it  up  when  directed.  It  holds  property,  but  only  for  carrying  out  the 
policy  of  the  state.  It  constitutes  an  agency  by  w^hich  the  state  carries 
out  its  policy  and  purposes  in  educating  the  youth  of  the  state. 

The  board  of  education  is  only  a  gw(Wi-corporation,  Finch  v.  Toledo 
(Bd.  of  Ed.),  supra;  State  v.  Powers,  supra;  Hunter  v.  Mercer  Co. 
Icomrs.)  10  Ohio  St.  515;  State  v.  Cincinnati,  20  Ohio  St.  18,  37,  an 
organization  subject  to  the  control  of  the  legislature.  It  constitutes  the 
instrument  by  which  the  legislature  administers  the  department  of  the 
civil  administration  of  the  state  which  relates  to  education  and  the 
schools. 

Any  regulations  the  state  may  prescribe  for  the  government  of  the 
schools,  the  care  of  the  school  property  or  the  means  of  protecting  the 
inmates  of  the  schools  must  be  obeyed.  If  it  delegates  to  the  inspector 
of  work  shops  and  factories  the  duty  of  prescribing  ways  and  means 
tending  to  insure  safety  for  the  inmates  of  the  schools  or  other  public 
institutions,  the  orders  of  these  inspectors  become  rules  of  conduct  for 
the  boards  having  charge  of  such  institutions. 

The  boards  cannot  interposje  their  judgments  in  the  premises 
against  that  of  the  ofiScers  designated  and  appointed  by  the  state  for 
that  special  purpose. 

If  the  unconstitutional  provisions  of  an  act  are  so  interwoven  with 
the  other  provisions  of  the  act  as  to  be  inseparable,  the  whole  act  would 
be  unconstitutional.  Harmon  v.  State,  66  Ohio  St.  249,  252  [64  N.  E. 
Rep.  117;  58  L.  R.  A.  618],  but  otherwise  a  part  of  an  act  may  be  con- 
stitutional and  the  balance  unconstitutional.  Pump  v.  Lucas  Co. 
(Comrs.)  69  Ohio  St.  448  [69  N.  E.  Rep.  666]. 

In  construing  statutes  the  rule  is  to  enforce  them  so  far  as  they 
are  constitutionally  made,  rejectiiig  only  those  provisions  which  show 
an  excess  of  authority  by  the  enacting  power.     Cincinnati  v.  Bryson, 

15  Ohio  625  [45  Am.  Dec.  593]. 

Where  part  of  an  act  is  separable  from  the  remainder,  its  consti- 
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tutionality  will  save  it  from  the  constitutional  infirmities  of  the  re- 
munder;  Cfibbons  v.  Catholic  Institute,  34  Ohio  St.  289;  Treasurer  v. 
Bank,  47  Ohio  St.  503  [25  N.  E.  Rep.  697;  10  L.  R.  A.  196]. 

A  part  of  a  section  may  be  constitutional  and  another  not.  Sec- 
tions are  artificial  divisions  of  a  law.  The  substance  and  the  parties 
and  subjects  respectively  affected  are  to  be  considered,  Stevens  v.  StatCy 
61  Ohio  St.  597  (56  N.  E.  Rep.  478]. 

Where  a  literal  reading  of  an  act  would  make  it  unconstitutional, 
bat  if  read  and  interpreted  in  the  light  of  the  extent  of  the  authority 
which  the  legislature  had,  it  would  be  constitutional,  it  was  held  that 
it  should  be  regarded  as  constitutional.  Cobum  v.  £fan  Mateo  Co.  '75 
Fed.  Rep.  520,  526. 

The  rejection  of  some  of  the  provisions  of  a  statute  for  unconstitu- 
tionality will  not  vary  the  sense  or  meaning  of  its  remaining  provisions 
iriiich  are  to  be  construed  as  well  in  the  light  of  those  rejected  as  of 
those  which  remain.    State  v.  Dombaugh,  20  Ohio  St.  167,  174. 

A  part  of  a  statute  may  be  unconstitutional  and  the  remainder 
valid;  whether  or  not  the  infirmity  that  avoids  a  part  affects  the  entire 
act,  depends  upon  the  connection  and  dependence  on  each  other  of  its 
various  provisions.  Little  Miami  By.  v.  Oreene  Co.  (Comrs.)  31  Ohio 
St.  338,  444. 

When  the  unconstitutional  part  is  stricken  out,  if  that  which  re- 
mains is  complete  in  itself  and  capable  of  being  executed  in  accordance 
with  the  apparent  legislative  intent,  wholly  independent  of  that  which 
was  rejected,  it  must  be  sustained.    Cooley,  Const.  Lim.  (7  ed.)  247. 

If  the  act  in  question  be  construed  as  to  its  constitutionality  only 
as  it  affects,  schoolhouses  used  in  the  public  school  system  of  the  state 
and  in  the  custody  and  control  of  the  boards  of  education  created  by  the 
state  and  the  asylums  and  other  buildings  in  the  custody  and  under 
the  control  of  state  institutions  and  state  agencies,  these  are  entirely 
separable  from  the  other  buildings  mentioned  and  the  statute  may  be 
ooDsidered  as  constitutional  so  far  as  it  affects  these  objects,  though  it 
may  be  otherwise  in  so  far  as  it  affects  buildings  owned  and  controlled, 
and  in  the  custody  of  private  persons.  Black,  Interp.  of  Laws,  and  cases 
cited,  pp.  96-98. 

In  view  of  that  criterion  of  interpretation  that  the  court  must  pre- 
rame  the  constitutionality  of  the  act,  the  court  finds  that  as  to  the 
plaintiff  in  this  suit,  the  act  in  controversy  is  constitutional.  Black, 
Interp.  of  Laws  93.    Cooley,  Const.  Lim.  252  et  seq. 

If  the  constitutionality  of  the  act  under  which  the  defendant  has 
presumed  to  act  in  this  case,  were  all  that  was  to  be  considered,  the 
demurrer  should  be  sustained,  but  the  petition  charges  that  the  defend- 
ant and  the  inspector  of  workshops  and  factories  under  whose  orders 
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the  defendant  has  acted  and  threatens  to  act,  have  acted  arbitrarily 
and  oppressively. 

Without  regard  to  the  question  of  the  constitutionality  of  the  act 
under  which  the  mayor  is  acting,  if  his  acts  are  oppressive  and  arbitrary, 
or  the  exactions  of  the  oflScer  under  whose  orders  he  is  acting  pursuant 
to  the  statute  are  unreasonable,  arbitrary  and  oppressive,  a  court  of 
equity  would  have  jurisdiction  to  restrain  the  execution  of  the  require- 
ments of  the  inspector  and  the  execution  by  the  mayor  of  the  require- 
ments of  the  inspector.  Chase  v,  Middleton,  123  Mich.  647  [82  N.  W. 
Rep.  612]. 

.  It  is  the  duty  of  the  court  under  the  circumstances  and  under  the 
allegations  of  the  petition,  in  the  interests  of  justice  and  the  public  wel- 
fare, to  inquire  into  the  charge  that  these  officials  are  acting  arbitrarily 
and  oppressively,  and  determine  whether  the  plaintiff  for  that  reason 
is  entitled  to  the  relief  demanded.  The  courts  have  ever  interposed  to 
protect  the  citizen  from  the  unnecessary,  unreasonable,  arbitrary,  op- 
pressive and  unjust  exactions  of  public  officials. 

Even  in  carrying  out  the  police  power  of  the  state  such  acts  of 
officials  would  constitute  a  want  of  due  process  of  law.  The  general 
power  of  the  legislature  to  determine  what  is  necessary  for  the  public 
interests  and  the  right  of  its  officers  to  execute  its  commands  are  limited 
only  by  the  rights  of  public  and  private  parties  to  have  an  inquiry  as 
to  the  reasonableness  and  fairness  of  the  exactions  and  whether  the  same 
are  under  and  within  the  limits  of  the  constitution.  Phillips  v.  State, 
77  Ohio  St.  214,  217  [82  N.  E.  Rep.  1064]. 

If  by  any  unreasonable,  arbitrary  and  oppressive  act  the  defendant 
threatens  to  close  up  any  of  the  schools  and  deprive  the  school  children 
of  the  benefits  thereof  and  to  that  extent  impede  the  state  in  carrying 
out  its  policy  of  instruction,  the  board  of  education  is  the  only  body  X)r 
person,  logically,  upon  whom  would  devoUe  the  duty  of  protecting  the 
public  interest  in  that  behalf. 

The  plaintiff,  therefore,  having  capacity  to  sue  and  the  court  havinp: 
jurisdiction,  and  the  plaintiff  having  complained  in  its  petition  that 
the  acts  of  the  defendant  are  unreasonable,  arbitrary  and  oppressive, 
and  it  being  entitled  to  have  a  judicial  inquiry  into  this  matter  and  tho 
petition  for  that  reason  containing  facts  sufficient  to  constitute  a  cause 
of  action,  the  demurrer  of  the  defendant  to  the  petition  is  overruled. 
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Benson  v.  Insurance  Co. 

INSURANCE— RECEIVERS. 

[Superior  Court  of  Cincinnati,  Special  Term,  April,  1908.] 
Walteb  L.  Benson  et  al.  v.  Columbia  Life  Ins.  Co.  et  al. 

1.  Statctory  Remedy  to  Wind  up  Unsound  Insttbance  Companies  is  Exclusive. 
Tbe  cardinal  object  of  Sees.  274,  276,  276  Rev.  Stat.,  prescribing  pro- 
ceedings against  unsound  Insurance  companies  by  the  commis- 
sioner of  Insurance  is  tbe  protection  of  the  public.  They  furnish 
the  particular  legal  remedy  to  be  pursued,  and  confer  no  authority 
Justifying  usurpation  of  this  power  by  shareholders,  policy  holders 
and  creditors,  nor  warrant  a  court  of  equity  upon  their  application  to 
wind  up  the  affairs  of  an  insurance  company. 

1  Past  Ikbegulabities  and  Mere  Delinquencies  of  Officers  not  Qround  fob 

HiCKITEBSHIP. 

Mere  delinquencies  and  irregularities  of  a  life  Insurance  company  and 
its  officers  wholly  past,  of  which  there  is  no  immediate  or  apparent 
indication  of  repetition  In  the  future,  will  be  deemed  closed  transactions 
and  consequently  afTord  no  ground  for  appointment  of  a  receiver. 

3.  Mismanagement  of  Corporate  Affairs  Regulatable  by  Shareholders  with- 
ouT  CocjBT  Intervention. 

Mlsmanac^ement  or  Irregularities  of  corporate  affairs,  unaccompanied  by 
fraud,  not  involving  acts  of  moral  turpitude,  looting,  abandonment, 
or  attempts  to  carry  out  illegal  purposes  or  unlawful  business,  should 
be  regulated  by  shareholders  and  not  by  intervention  of  a  court  of 
equity  through  a  receivership. 

4.  Bquities  of  Case  for  Appointment  of  Receivership  of  Insurance  Company. 

Where  the  appointment  of  a  receivership  for  a  young  life  insurance  com- 
pany, passing  through  the  usual  slow  growth  of  such  institutions  and 
experiencing  the  heavy  expense  of  procuring  new  business,  would  render 
all  outstanding  insurance  valueless,  the  costs  of  administration  by 
strangers  would  deplete  its  remaining  assets,  spelling  ruin  and  en- 
forcing a  winding  up  of  its  affairs,  a  court  of  equity  before  granting 
the  order  should  consider  all  the  equities  of  the  case  as  well  as  the 
mere  technical  legal  rights  of  those  seeking  the  order. 

5.  Hbchvership  Denied  in  Action  for  Winding  up  Affairs  of  Insurance  Cor- 
foratidn. 

A  receivership  will  not  be  appointed  to  wind  up  the  affairs  of  an  insurance 
company  where  It  appears  that  ultimate  relief  can  be  afforded  by  law. 

%.  DxscBEnoN  to  Accept  Insurance  Above  Age  LiMrr  in  Rate  Book. 

Accepting  insurance  above  the  age  limit  In  the  book  of  rates  at  recognized 
standard  rates  is  within  the  discretion  of  the  board  of  directors  of  a 
life  insurance  company. 

[Syllabus  approved  by  the  court.] 

W.  E.  Taylor,  Cogan  &  Williams,  Kinkead,  Rogers  &  Ellis  and 
W.  H.  Parkinson,  for  plaintiffs . 

P.  M-  Poguc,  C.  B.  Matthews,  T.  B.  Paxton,  Sr.,  for  defend- 
ants. 

HOFFHEIMER,  J. 

This  matter  came  on  to  be  heard  on  the  motion  of  plaintiffs  for  the 
appointment  of  a  receiver.    The  petition  is  voluminonS;  and  the  charges 
2    Dec.  Vol.  19 


Digitized  by 


Google 


18  .  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [It 

Superior  Court  of  Cincinnati. 

that  are  made  the  basis  of  this  action  cover  some  twenty  pages  of  type- 
written matter.  Plaintiffs  represent  some  thirty  shares,  as  against 
seventeen  hundred  shares  of  stock,  and  they  likewise  hold  $27,500 
worth  of  life  insurance  as  «gainst  some  $4,600,000  now  outstanding. 
Plaintiffs  claim  they  sue  on  behalf  of  themselves  and  all  other  stock- 
holders, policy  holders  and  creditors,  although  it  is  not  evident  to  the 
court  that  any  stockholder,  policy  holder  or  creditor  other  than  these 
plaintiffs  evince  any  sympathy  with  the  claim  of  plaintiffs,  or  join  in 
this  request  for  a  receiver. 

The  directors  and  executive  officers  of  this  company  who  stand 
charged  with  mismanagement  and  fraud  (constructive  at  least),  are 
on  the  whole  men  of  probity  and  excellent  business  reputation.  Almost 
all  of  them,  on  being  apprised  of  the  charges  here  made,  promptly  and 
vigorously  protested  against  the  appointment  of  a  receiver,  and  they 
assert  that  a  receivership  would  not  redound  to  the  best  interests  of  the 
shareholders  and  policy  holders. 

The  plaintiffs  themselves  did  not  appear  at  any  time  during  the 
extended  hearing  of  this  motion,  save  by  counsel^  and  the  principal  actor 
on  behalf  of  plaintiffs,  the  court  could  not  help  but  observe,  was  Mr. 
Moore,  one  of  the  company's  general  agents  and  partner  of  Mr.  Carl 
Hansen,  who  has  instituted  suit  at  Chicago  to  rescind  a  contract  of  pur- 
chase of  this  company's  stock  (a  deal  involving  $160,000)  and  whose 
interests  it  will  thus  be  observed  are  not  inconsiderable. 

The  testimony  shows  that  Mr.  Moore  was  equally  involved  in  the 
$2,000  transaction  with  Sumner  Cross — a  transaction  now  complained^ 
of  by  plaintiffs,  facts  which  although  they  ought  not  to  prejudice  any 
rights  of  these  plaintiffs,  nevertheless  should  be  borne  in  mind  in  con- 
sidering the  entire  case  and  this  application  for  receivership. 

The  testimony  also  shows  that  Mr.  Moore  has  been  a  constant  fault 
finder  (see  testimony  of  James  Albert  Green,  director),  not,  however, 
with  the  conduct  or  acts  of  the  board  or  executive  officers  but  with  the 
president,  Felix  G.  Cross  (see  particularly  his  letter  to  C.  B.  Matthews, 
January,  1908),  and  his  one  endeavor  has  been,  for  reasons  entirely  dis- 
associated with  the  charges  here  made,  to  have  said  Cross  removed  from 
the  presidency  of  this  company. 

The  Columbia  Life  Insurance  Company  is  a  yoimg  company  and 
is  passing  through,  what- seems  from  the  evidence  to  be,  the  common 
experience  of  all  new  life  insurance  companies.  It  appears  that  life 
insurance  companies  are  of  slow  growth;  that  the  expense  of  procur- 
ing new  business  is  heavy;  and  that  the  expense  of  securing  new  busi- 
ness for  this  company  does  not  exceed  the  expense  of  securing  new  busi- 
ness in  all  ordinary  life  insurance  companies.  While  it  appears  that  the 
expense  of  securing  new  business  has  incn'Msed  for  the  fraction  of  the 


Digitized  by 


Google 


Dec.]  NISI  PRIUS  AND  GENERAL  TERM&  19 

Benaon  v.  Insurance  Ca 

year  up  to  this  hearing,  the  $5,000  death  loss  referred  to  in  Hyde's  let- ' 
ter  to  Matthews,  April  9,  1908,  would  seem  to  have  been  taken  into 
consideration  in  figuring  the  increase,  and  affords  explanatioli  thereof. 

The  business  of  the  company,  however,  while  not  as  satisfactory 
as  might  be  desired,  as  was  substantially  testified  to  by  Director  Green, 
has  never  had  a  year  wherein  it  has  not  made  some  forward  stride  with 
reference  at  least  to  procuring  new  business,  as  the  following  table 
shows.  Insurance  in  force  at  the  end  of  the  year:  1904,  $2,661,405; 
1905,  $2,922,026;  1906,  $3,527,309;  1907,  $4,607,276.  If  any  per- 
centage of  this  is  reinsurance  the  testimony  of  the  actuary  that  re- 
insurance under  mutual  arrangement  is  valuable  is  not  overcome. 

True  the  company  does  not  appear  to  have  made  any  net  earnings 
up  to  date,  but  it  ought  not  to  be  overlooked  that  the  insurance  that  has 
been  obtained  by  the  expenditure  of  the  company's  money  is  a  very 
valliable  asset  in  the  ordinary  sense  of  the  term  at  least,  and  this  is 
worth,  according  to  the  evidence,  $35  or  $40  a  thousand.  This  item, 
then,  should  certainly  be  remembered  in  considering  the  practical 
solvency  of  the  company,  and  when  considering  the  rights  and  interests 
of  all  the  policy  holders  and  shareholders. 

I  have  adverted  at  the  outset  to  these  matters  generally,  because 
in  considering  the  technical  legal  rights  of  plaintiffs  it  is  proper  that 
the  court  have  in  mind  also  the  rights  of  all  interested  in  this  property. 
Nothing  is  better  settled  than  that  courts  of  equity  act  with  great 
reluctance  and  caution  in  the  matter  of  appointing  receivers.  In  Baker 
v.  Fraternal  Mystic  Cirde,  1  Dec.  579  (32  Bull.  84),  it  was  said: 

**In  the  whole  armory  of  equity  jurisprudence,  one  of  the  most 
formidable  weapons  is  a  receivership.  When  there  is  a  contest,  a  very 
strong  case,  a  case  which,  upon  the  facts,  stands  out  in  persuasive  clear- 
ness, must  be  proved,  before  this  weapon  will  be  drawn." 

And  the  greatest  circumspection  is  to  be  employed  in  the  exercise 
of  the  discretion,  and  this  is  not  to  be  influenced  by  the  technical  legal 
rights  of  the  parties  but  by  the  equities  of  the  entire  case. 

Aside  from  the  technical  legal  rights  of  plaintiff  can  there  be  any 
doubt  as  to  what  a  receivership  would  mean  in  this  case  to  all  the 
others  interested  T 

The  appointment  of  a  receiver  would  render  all  the  outstanding  in- 
surance valueless  (plaintiffs'  admission  by  brief).  This  insurance  is 
worth,  as  stated  (and  this  is  uncontradicted),  $30  to  $40  a  thousand — an 
ordinary'  asset  of  $160,000  to  $170,000. 

If  it  be  true,  as  plaintiffs  claim,  that  the  witness  who  gave  this 
testimony  is  not  expert,  it  is  just  as  true  that  the  court,  in  the  absence 
of  testimony  to  offset  that  claim,  would  be  less  warranted  in  substituting 
any  opinion  of  its  own.    A  receivership,  then,  would  not  only  mean  a 
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loss  to  the  stockholders  of  this  valuable  asset,  but  the  property  would 
be  taken  out  of  the  hands  of  its  statutory  ofScers,  designated  by  the 
vast  majority  of  the  stockholders,  and  the  corpus  would  be  placed  in  the 
hands  of  strangers  to  administer,  thus  saddling  the  remaining  assets 
with  the  usual  heavy  expense  incident  to  that  mode  of  administration. 
navemeyer  v.  Superior  Court,  84  Cal.  327,  369  [24  Pac.  Rep.  121;  10 
L.  R.  A.  627;  18  Am.  St.  Rep.  192] ;  Bobison  v.  Railway,  7  Dec.  312  (5 
N.  P.  293). 

It  would  spell  the  immediate  ruin,  collapse  and  the  enforced  wind- 
ing up  of  this  corporation.  Indeed  counsel  for  plaintiffs  so  understand 
it,  and  with  characteristic  frankness  assert  (I  do  not  undertake  to 
quote  in  totidem  verbis),  '*That  this  company  is  dead;  that  it  is  better 
for  this  court  to  wind  up  the  corporation  than  to  permit  the  recreant 
board  to  do  so,  or  to  permit  the  insurance  commissioner  to  do  so,  as  they 
may  and  must,  if  the  relief  here  asked  shall  be  denied.'* 

But,  if  the  winding  up  of  this  company  is  the  ultimate  relief  sought, 
and  it  appears  that  such  relief  can  be  afforded  at  law,  then  there  is  no 
room  for  the  special  remedy  of  receivership.  Alderson,  Receivers  Sec. 
7,  pp.  10,  11 ;  High,  Receivers  Sec.  301,  p.  261. 

Bearing  in  mind,  then,  that  the  appointment  of  a  receiver  would 
signify  the  immediate  collapse  of  this  enterprise,  which  if  left  alone 
** would  be  an  ornament  to  the  city"  (James  Albert  Green,  director), 
and  would  be  for  the  best  interests  of  the  stockholders  and  policy  hold- 
ers (protest  of  nineteen  directors),  what  grounds  are  urged  for  the  ap- 
plication of  this  harsh  remedy  t 

It  would  be  impossible  save  in  a  somewhat  general  way  to  discuss 
all  the  complaints  set  out  in  the  petition.  Some  of  them,  namely,  mi»- 
representation  and  the  charge  as  to  rebating  or  the  making  of  secret 
profits  in  contracts  of  printing  and  supplies,  are  utterly  xmsupported 
by  evidence.  The  charge  that  F.  Q.  Cross  profited  by  deals  in  stock 
is  not  proven.  A  number  of  charges  cover  things  done  in  the  past.  If 
there  were  delinquencies  in  those  particulars,  they  are  closed  trans- 
actions. Many  things  complained  of  are  freely  admitted  to  have  been 
done,  and  there  is  express  avowal  that  there  will  be  no  repetition  of 
these  matters  in  the  future.  Nor  does  the  evidence  warrant  the  court 
in  believing  that  there  is  any  immediate  or  apparent  danger  that  this 
word  will  not  be  kept,  or  that  similar  delinquencies  will  occur  or 
threaten  to  occur.  Judge  White  speaking  for  the  court  in  Cincinnati, 
S,  &  C.  Ry,  V.  Sloan,  31  Ohio  St.  1,  7,  said : 

*'A  provisional  receivership  is,  in  effect,  an  injunction,  and  some- 
thing more  stringent  still.  It  is  to  be  granted  with  great  caution,  and 
only  in  case  of  pressing  apparent  necessity.''  Citing  Edwards,  Re- 
ceivers 13. 
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And  in  5  Pomeroy,  Eq.  Jurisp.  Sec.  64,  it  is  said : 

''Past  and  remote  dangers  are  not  sufficient  to  invoke  the  power  of 
appointment.  And  past  transactions  are  not  sufficient  to  warrant  the 
practical  winding  up  of  a  corporation.  See,  also,  5  Pomeroy,  Eq.  Jurisp. 
214,  Sec.  121  and  note  271. 

And  in  North  Fairmount  Bldg.  &  Sav.  Co,  v.  Rehn,  8  Dec.  594,  606 
(6  N.  P.  185),  Judge  Rufus  B.  Smith  of  this  court  said: 

''It  seems  to  ns  quite  clear  that  these  acts  would  not  justify  throw- 
ing the  association  into  the  hands  of  a  receiver  or  even  of  issuing  an 
injunction  against  the  directors. 

' '  First — ^Because  the  acts,  even  if  illegal,  as  to  which  we  express  no 
opinion,  were  done  in  good  faith  and  were  free  from  all  taint  of  moral 
turpitude. 

*  *  Second — ^Because  they  have  been  abandoned  and  there  is  no  inten- 
tion or  threat  that  they  will  be  repeated.*' 

The  discounting  of  agents*  notes,  taken  for  advances  in  several 
inataDces,  and  turning  the  proceeds  into  the  coffers  of  the  company,  are 
past  transactions  and  nothing  similar  is  threatened.  It  may  be  noted, 
also,  they  involve  no  liability  on  the  part  of  the  company. 

If  Sumner  Cross  realized  profit  from  buying  or  selling  of  small 
blocks  of  stock,  it  will  be  noted  that  he  was  not  a  member  of  the  board 
or  executive  committee.  While  the  court,  however,  is  not  to  be  under- 
stood as  approving  those  transactions,  nevertheless  they  are  past  and 
nothing  similar  seems  to  threaten. 

The  McLain,  Lee,  Bradford  Shinkle  small  stock  transactions  were 
isolated  transactions,  occurred  in  the  past,  and  in  all  of  this  I  see  no 
ground  for  a  receiver. 

Some  commissions  were  paid  Sumner  Cross  on  insurance.  In  ob- 
taining this  insurance  he  seems  to  have  been  aided  by  his  father,  the 
president  of  this  company.  All  of  this,  however,  seems  to  have  been 
done  prior  to  February  or  March,  1907.  The  evidence  shows  that  prior 
to  those  dates  Sumner  Cross  was  employed  at  a  very  small  salary.  The 
agreement  called  for  half  iiis  time,  and,  under  a  fair  construction  of  the 
contract,  he  could  write  insurance  and  earn  commissions  when  not  other- 
wise at  work  for  the  company.  After  the  date  mentioned,  however,  he 
was  given  an  increased  salary  and  he  was  to  earn  no  commissions.  The 
evidence  fails  to  show  that  he  received  commissions  on  new  business  from 
March,  1907,  down  to  the  time  of  this  hearing.  Those  transactions,  in 
any  event,  are  past,  and  even  if  they  involved  any  wrong,  it  will  be  ob- 
served that  this  very  board,  now  complained  of,  voluntarily  put  a  stop 
to  such  transactions. 

It  is  true  the  "book  of  rates"  fixed  by  the  president  established  no 
rate  beyond  the  age  of  sixty  years.    Nevertheless,  when  the"  company  wa.s 


Digitized  by 


Google 


22  SUPERIOR  AND  COMMON  PLEAS  COURTS.  119 

Superior  Court  of  Cincinnati. 

organized  Dr.  Cross,  desiring  to  be  of  the  first  to  have  a  policy  in  this 
company,  ** called  the  attention  of  the  committee  or  board  to  the  age*' 
(testimony  of  Dr.  Cross)  and  by  and  with  the  full  consent  of  the 
executive  officers  he  was  authorized  to  take  out  a  policy,  although  he 
had  reached  the  age  of  sixty-one. 

But  the  rate  at  which  he  took  the  policy  was  according  to  recognized 
standard  rates,  and  I  see  no  reason  why  the  board  of  directors,  in  whom 
is  vested  the  executive  management  and  control  of  the  business  and  its 
policy,  could  not  exercise  their  judgment  in  what  seems  to  be  a  plain 
business  proposition  and  take  this  risk,  if  it  were  otherwise  deemed  a 
good  risk,  and  there  is  nothing  to  show  that  such  was  not  the  case. 
Moreover,  this  was  not  an  exceptional  case.  Policies  seem  to  have  been 
issued  to  others,  over  8ixtj%  notably  in  the  case  of  Clasgens,  concerning 
which  no  complaint  is  now  made. 

The  commissions  paid  Sumner  Cross  on  the  Meyers  policy  was  an 
irregularity.  It  seems  to  have  been  the  only  transaction  of  its  kind, 
is  past,  and  nothing  similar  threatens  the  rights  of  these  plaintiffis. 

The  payment  of  $2,000  to  Sumner  Cross,  not  a  member  of  the 
board  or  executive  committee,  by  Mr.  Moore,  general  agent,  was  a 
wrong  on  the  part  of  both  these  individuals. 

But  I  cannot  understand  that  Mr.  Moore  was  not  entitled  to  the 
money  in  the  first  instance,  and  the  action  of  the  board,  on  discovering 
the  facts,  is  evidence  that  there  was  no  moral  turpitude  on  its  part  If 
there  is  any  fault  to  be  found  with  the  managing  officers  it  is,  that  some 
drastic  steps  were  not  taken  in  regard  to  both  individuals. 

Nor  am  I  willing  to  say  that  the  quanUtm  of  evidence  necessary  to 
connect  P.  6.  Cross  with  this  deal  is  present.  In  any  event,  1  am  at 
a  loss  to  understand  how  this  transaction,  wrong  as  it  was^  affects  or 
threatens  the  rights  of  these  plaintiffs. 

The  claims  in  regard  to  failure  to  pay  dividends  and  the  claim  as 
to  lapses,  seem  to  be  matters  largely  of  internal  management.  If  an- 
other board  can  do  better,  the  shareholders  hold  the  remedy  in  their 
hands. 

Equity  will  not  concern  itself  in  such  matters,  unless  it  clearly 
appears  that  positive  misconduct  and  waste  were  the  direct  causes.  I 
cannot  say  that  the  evidence  justifies  any  such  finding. 

There  are  some  other  charges  which  I  do  not  stop  to  mention.  They 
are  of  a  minor  character,  and  they  fall  in  the  category  of  past  trans- 
actions ;  they  no  longer  threaten :  and  in  no  instance  do  they  involve 
bad  faith  on  the  part  of  the  managing  officers. 

Plaintiffs  themselves,  in  the  argument,  practically  ignore  them, 
laying  particular  stress  however  upon  certain  transactions,  which, 
though  in  a  sense  past,  it  is  urged  are  present    and    continuing    and 
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threaten  the  rights  and  interests  of  plaintiffs.  I  refer  now  to  the  In- 
terstate transaction;  the  Matthews  transaction;  the  socalled  special 
deposits ;  the  Hansen  claim ;  the  death  claims. 

Before  taking  up  these  matters,  taming  to  the  prayer  of  the  peti- 
tion, we  find  it  couched  as  follows: 

"Plaintiffs  pray  that  a  receiver  be  appointed  by  this  court  to 
take  immediate  possession  of  the  assets  of  this  corporation  with  the 
usual  powers;  that  the  Columbia  Life  Insurance  Company  may  be 
enjoined  from  transferring  or  otherwise  disposing  of  its  property  or 
effects,  and  that  it  may  be  particularly  enjoined  from  paying  to  said 
Felix  G.  Cross  or  his  assigns  the  said  amount  of  $34,500,  illegally  and 
wrongfuUy  claimed  by  him  from  said  company ;  that  after  paying  costs 
of  reinsurance  the  policy  holders  of  this  company  and  all  the  debts  of 
the  corporation,  the  receiver  pay  over  to  plaintiffs-  and  other  stock- 
holders such  surplus  as  shall  remain  in  his  hands." 

If  the  injunction  prayed  for  should  ultimately  be  granted,  thin 
action  would  be  one  for  a  receiver  only.  And  a  receivership  being  a 
provisional  remedy  only,  and  there  being  no  action  for  a  receiver,  this 
court  would  be  without  power  to  appoint  a  receiver  to  practically  wind 
up  a  corporation.  Cincivnati,  H.  dk  D.  Ry.  v.  Duckworth,  1  Ciro.  Dw. 
618  (2  R.  518). 

Particular  attention  may  be  called  to  the  following  language  of 
Judge  James  M.  Smith  in  Cincinnati,  H.  cfc  I).  Ry.  v.  Duckworth,  which 
would  seem  to  be  applicable,  page  624 : 

**The  fact  therein  stated,  .that  the  former  officers  of  the  company 
had  so  fraudulently  conducted  its  affairs  as  to  cause  great  loss  to  it, 
and  probably  render  it  insolvent,  and  which  had  been  negligently  per- 
mitted by  three  of  the  present  directors,  while  there  was  no  pretense 
or  claim  that  the  present  board,  a  majority  of  whom  had  no  connection 
in  any  manner  with  such  fraudulent  acts,  were  not  now  conducting  the 
business  with  the  greatest  wisdom  and  skill,  obviously  did  not  entitle 
the  plaintiff,  as  a  shareholder,  to  have  a  receiver  appointed  as  prayed 
for,  to  take  the  possession  and  management  of  the  defendant's  railroad, 
and  of  all  its  business  and  affairs,  simply  that  he  might  state  an  ac- 
count thereof,  and  of  the  finances  of  the  company,  so  that  if  it  were 
necessary  to  sell,  the  court  might  so  order,  and  make  distribution  of  tht» 
proceeds  according  to  law.  This  makes  the  appointment  of  the  re- 
ceiver the  primary  and  principal  object  of  the  suit,  and  not  an  ancillary' 
process  of  the  court,  necessary,  to  effectuate  some  other  relief  prayed 
for.'* 

And  again  at  page  627 : 

*'The  difficulty  which  presents  itself  to  us  is  this:  Do  the  facts 
as  found,  or  the  evidence  in  the  case,  show  any  necessity  whatever  for 
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a  resort  to  this  extreme  measured  Were  any  good  reasons  disclosed  in 
either,  to  render  it  at  all  probable  that  the  present  board  of  directors 
would  not  at  once,  and  in  good  faith,  obey  an  injunction  against  them 
as  actually  entered  by  the  court  t  If  it  be  admitted  that  they  have 
erred  in  judgment  in  the  purchase  of  these  claims  against  Ives,  and  the 
collaterals  attached  thereto,  and  have  done  that  which  the  law  forbids 
in  such  purchase,  (and  this  is  all  that  is  found,  and  there  is  nowhere 
any  finding  of  bad  faith  on  the  part  of  the  directors  in  such  acts),  and 
the  court  enjoins  them  from  such  acts  in  the  future,  and  forbids  the 
payment,  from  the  assets  of  the  company,  of  obligations  already  con- 
tracted therefor,  what  is  there  in  the  case  to  raise  the  presumption  that 
the  order  will  not  be  obeyed?  We  are  not  able  to  see  anything  which 
will  justify  such  an  opinion.  On  the  contrary,  the  fair  and  strong  pre- 
sumption, in  the  absence  of  anything  suggesting  the  contrary,  would 
be.  that  these  directors,  to  whom  the  stockholders  in  this  time  of 
trial  and  peril,  with  knowledge  of  the  facts,  have  entrusted  their  in- 
terests, and  who  are  shown  beyond  all  controversy  to  be  men  of  great 
sagacity  and  wisdom  in  business  affairs,  and  who  apparently  are  justly 
entitled  to  the  confidence  of  the  community,  in  which  they  live,  several 
of  whom  have  in  time  past  been  connected  with  the  management  of 
the  afl'airs  of  the  company  in  the  times  of  its  highest  and  most  ex- 
traordinary prosperity,  and  who  are  now  well  advised  as  to  its  interests, 
and  all  of  whom  appear  exceedingly  diligent  in  their  eflforts  to  bring 
about  a  better  condition  of  things,  would,  as  good  citizens,  obey  any 
order  the  court  might  make,  even  if  in  their  eflforts  to  aid  the  company 
thcj'  have  gone  further  than  they  should  have  done." 

See,  also,  that  the  receivership  must  be  ancillary  to  some  other 
equitable  relief.    Bapp  v.  Relief  Co.  30  0.  C.  C.  433. 

Plaintiffs  suggest  however,  that  they  may  amend  their  petition, 
and  ask  for  such  other  general  equitable  relief  as  the  case  may  warrant 
(Draper  v.  Moore,  13  Dec.  Re.  834;  2  C.  S.  C.  167),  and  it  is  intimated 
that  an  accounting  may  be  necessary.  This,  however,  would  seem  to 
fall  within  reasons  given  in  Cincinnati^  H.  &  D.  Ry,  v.  Duckworth, 
supra,  at  page  624. 

It  is  furthermore  contended  that  a  receiver  would  be  necessary  to 
make  the  injunction  effective  if  that  relief  is  to  be  granted.  In  short, 
that  there  has  been  such  gross  mismanagement  and  fraud  (legal)  that 
when  the  assets  are  compared  with  the  liabilities,  as  a  net  result  of  the 
transactions  above  referred  to,  there  is  a  deficiency  of  40  ^per  cent; 
and  if  not  that,  of  from  20  to  40  per  cent,  in  which  event,  it  is  claimed, 
the  company  ia  insolvent  within  the  purview  of  the  insurance  laws  of 
the  state  and  so  incapacitated  from  further  transacting  business;  and 
further  that  the  company  is  actually  insolvent  in  the  strict  legal  sense. 
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That  the  court  will  therefore  not  only  enjoin  the  illegal  acts,  but 
since  it  is  evident  the  business  cannot  go  on,  that  it  will  appoint  a  re- 
ceiver to  make  the  injunction  effective,  and  conserve  the  assets  for  the 
benefit  of  the  shareholders  and  policy  holders. 

This  court  has  already  determined  that  mere  mismanagement  is  a 
thing  that  can  be  regulated  by  shareholders  themselves  within  the  cor- 
poration, and  that  unaccompanied  by  fraud  it  is  not  sufficient  to  war- 
rant a  receiver.     Ooebel  v.  Brewing  Co.  2  Dec.  377  (7  N.  P.  230). 

In  I^ortk  Fairtnount  Bldg,  &  8av.  Co.  v.  Behn,  supra,  Judge  Smith 
pointed  out  that  where  the  acts  complained  of  were  free  from  moral 
turpitude  there  could  be  no  receiver. 

In  view  of  these  authorities,  and  the  facts  in  this  case,  cases 
to  which  I  have  been  cited  by  plaintiffs,  involving  acts  of  moral 
turpitude  on  the  part  of  the  directors,  or  the  looting  by  them  of  the 
corporation,  or  where  it  was, manifest  that  there  was  danger  of  instant 
loss  notwithstanding  an  injunction  (exception  referred  to  in  Ci7ici}i' 
neti,  11,  &  D.  By,  v.  Duckworth,  supra),  or  where  the  corporate  busi- 
ness was  abandoned,  or  was  being  carried  on  contrary  to  the  purposes 
of  the  charter,  or  in  contravention  of  law,  or  illegally,  are  not  ap- 
plicable unless  by  analogy  where,  as  is  claimed  here,  that  the  past  and 
present  fraudulent  (constructive)  acts  of  these  managing  officers  have 
absolutely  incapacitated  the  company  to  the  extent  that  it  can  no  longer 
carry  out  the  objects  for  which  it  was  incorporated,  and  that  no  future 
is  apparent  for  the  company. 

From  what  has  already  been  said,  it  is  manifest  that  this  is  not  a 
case  involving  actual  fraud,  or  looting,  or  abandonment,  or  attempt  to 
carry  out  an  illegal  purpose,  or  an  attempt  to  do  an  unlawful  business. 
Indeed,  actual  fraud  is  expressly  disclaimed.  While  the  evidence,  it  is 
true,  shows  some  irregularities,  nothing  appears  from  which  the  court 
could  say  otherwise  than  that  the  board  of  directors  and  the  executive 
committee  were  always  actuated  by  the  best  motives  and  for  the  best 
interests  of  the  company,  though  they  may  have  made  mistakes  in  judg- 
ment and  may  have  even  undertaken  to  act  illegally,  on  which  I  now 
express  no  opinion. 

But  what  does  the  testimony  show  as  to  the  claims  of  mismanage- 
ment and  fraud  (legal)  ¥ 

(a)  Have  the  managing  agents  by  mismanagement  and  fraud 
rendered  this  company  insolvent  under  the  insurance  laws  to  the  extent 
that  they  are  no  longer  able  to  carry  on  the  business? 

(6)  Have  they  rendered  the  company  insolvent  in  a  strict  legal 
sensef 

The  first  proposition  involves  a  consideration  of  Sec.  274  Rev.  Stat. :  • 
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**When  it  appears  to  the  superintendent,  from  examination  or 
otherwise,  that  the  assets  of  any  insurance  company  organized  under 
the  laws  of  this  state  after  deducting  therefrom  all  liabilities,  including 
reinsurance,  reserve  or  unearned  premium  fund  computed  according  to 
the  laws  of  this  state,  are  reduced  20  per  cent  or  more  below  the  capital 
required  by  law,  he  shall  require  such  company  to  restore  such 
deficiency  within  such  period  as  he  designates  in  such  requisition.  In 
case  such  deficiency  is  more  than  40  per  cent  of  the  capital  required  by 
law,  it  shall  be  unlawful  for  such  company  to  issue  any  new  policies 
or  transact  any  new  business  until  the  superintendent  of  insurance  is- 
sues to  such  company  a  license  authorizing  it  to  resume  business,  or 
until  the  court  has  rendered  its  decision  in  the  case  as  provided  in  sec- 
tion two  hundred  and  seventy-six  Revised  Statutes.  In  case  such 
deficiency  is  more  than  20  per  cent  and  less  than  40  per  cent  of  the 
capital  required  by  law  and  the  oflScers .  of  the  company  certify 
that  the  deficiency  will  be  restored  by  the  company,  then  it  will 
be  lawful  for  the  company  to  continue  business  as  before  the  issuing  of 
the  requisition  for  the  term  of  thirty  days  from  the  date  thereof,  and 
if  at  the  expiration  of  the  thirty  days  any  portion  of  the  deficiency  is 
not  restored,  the  company  shall  not  issue  any  new  policies  or  transact 
any  new  business  until  authorized  by  the  superintendent,  or  until  the 
court  has  rendered  its  decision  in  the  case  as  provided  in  section  276 
Revised  Statutes." 

It  will  be  observed  that  this  section  does  not  confer  any  authority 
upon  a  court  of  equity  to  w^nd  up  the  affairs  of  the  corporation.  The 
section  is  found  in  the  chapter  relating  to  the  duties  of  the  superin- 
tendent of  insurance  and  its  cardinal  object  seems  to  be  protection  to 
the  public.    See  Sec.  275  Rev.  Stat. 

It  will  be  observed;  further,  that  this  action  is  not  instituted  by 
the  insurance  commissioner,  or  superintendent  of  insurance,  but  is  an 
action  of  shareholders  and  policy  holders  (creditors). 

I  find  no  authority  whatever  justifying  the  usurpation  by  share- 
holders, policy  holders  or  creditors  of  this  statute  on  an  application  of 
this  character,  to  enforce  the  practical  winding  up  of  the  company,  and 
I  do  not  think  a  court  of  equity  is  warranted  by  any  of  the  provisions 
of  said  section,  in  enlarging  its  jurisdiction  (Morawetz,  Corporations 
(1  ed.)  Sec.  657;  Cook,  Stockholders  (2  ed).  Sec.  629;  High,  Receivers 
(2  ed.)  Sec.  288),  to  wind  up  a  corporation,  in  a  suit  by  the  share- 
holders or  policy  holders. 

Section  274  Rev.  Stat,  gives  a  remedy  at  law  for  the  abuses  therein 
referred  to,  and  it  prescribes  the  particular  legal  remedy  that  is  to  be 
pursued.     That  the  superintendent  of  insurance  is  the  proper  party  to 
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start  Sec.  274  Bev.  Stat,  in  motion,  see  Ward  v.  Parwell,  97  111.  593, 
615,  616. 

-  Nor  is  Richardson  v.  Life  &  Ac<^.  Ins.  Co.  28  Ky.  Law  Rep.  919  [92  S. 
W.  Rep.  284],  to  which  I  am  cited  by  plaintiff's  authority,  to  the  contrary. 
In  that  case  the  conrt  simply  held  the  policy  holder  was  not  com- 
pelled to  wait  until  the  official  designated  by  a  similar  statute  had  pro- 
ceeded. Enough  is  set  out  in  the  bare  statement  of  the  facts  in  Richard- 
son V.  Life  &  Ace.  Ins.  Co,  supra,  to  show  that  the  creditors  were  amply 
justified  in  invoking  the  equitable  power  of  the  court,  independent  of 
the  statute,  and  the  ratio  decidendi  was,  that  the  creditors  in  the  equity 
proceeding  who  first  applied  for  a  receiver,  were  not  to  be  precluded 
because  the  attorney-general  subsequently  proceeded  under  the  statute. 

It  would  thus  seem  that  Sec.  274  Rev.  Stat,  ought  to  be  eliminated 
from  further  consideration.  Even  if  this  were  not  so,  ap- 
preciating as  I  do,  that  the  word  ** liabilities"  as  used  in  that  act  is*  not 
synonymous  with  the  word  ''deU*'  (Lally  v.  Farr,  9  Dec.  119,  125;  6  N. 
P.  73),  still  I  have  very  grave  doubts  whether  a  court  of  equity  called 
upon  to  exercise  its  discretion  (in  an  action  in  which  the  public  is  not 
presently  concerned,  but  in  which  the  court  is  concerned  with  the  best 
interests  of  all  the  shareholders  and  policy  holders)  should  interpret 
that  term  in  the  broadest  possible  sense  and  construe  it  to  include  the 
most  contingent  of  liabilities.  In  any  event,  in  an  action  of  this  char- 
acter if  a  reasonable  defense  appears  aud  such  is  shown  here,  the  claim 
ought  not  be  regarded  as  a  liabilitj'. 

To  adopt  the  very  broad  construction  urged  by  plaintiffs  (it  is 
pointed  out  that  the  amended  statute  omits  the  word  ** actual,"  leaving 
the  word  ** liability"  to  stand  alone)  would  put  it  within  the  power  of 
a  disgruntled  and  disappointed  shareholder,  by  the  mere  assertion  of 
a  pretended  claim,  supported  by  evidence  however  flimsy,  providing  only 
the  claim  were  made  sufficiently  large,  to  render  insolvent  on  mere 
figures  the  most  solvent  company  in  the  world  on  stubborn  facts  and 
thus  throw  it  into  the  hands  of  a  receiver  and  wreck  the  enterprise. 

The  doubts  I  have  as  to  the  application  of  Sec.  274  Rev.  Stat, 
and  also  as  to  the  construction  sought  to  be  placed  on  the  word 
** liabilities"  by  plaintiffs  are  sufficient  to  cast  out  the  Hansen  claim 
(growing  out  of  the  Chicago  suit  and  amounting  to  about  $65,000,  in- 
cluding interest)  as  a  liability  and  practically  all  of  the  other  alleged 
*  liabilities." 

As  was  said  by  Judge  Pugh  in  Baker  v.  Fraternal  Mystic  Circle, 
'supra,  page  582 

"If  plaintiff's  counsel  are  sound  in  their  interpretation  of  the 
term  'expenses,*  $8,300  of  the  mortuary  fund  has  been  used  during  1893 
and  1894  to  pay  expenses. 
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**But  there  is  a  oonsi  deration  which  easts  some  doubt  upon  the 
soundness  of  their  construction,  and  that  would  be  enough  to  defeat  the 
application  for  a  receiver  on  this  ground.  It  is  not  necessary  to 
demonstrate  that  they  are  wrong  in  their  interpretation;  a  doubt  is 
enough." 

Having  thus  eliminated  the  Hansen  claim,  the  liabilities,  if  any, 
are  certainly  below  the  alleged  40  per  cent  clause  referred  to  in  Sec. 
274  Rev.  Stat.  It  is  claimed  that  there  were  certain  special  deposits, 
namely,  $5,900,  $9,200,  $10,800,  and  that  these  were  liabilities  and  debts 
of  the  company. 

The  testimony  with  reference  to  these  alleged  deposits,  however, 
proves  nothing  of  the  kind.  Plaintiffs  themselves  in  brief  admit  that 
the  testimony  in  regard  to  these  so-called  debts  is  not  clear,  but  a  court 
of  equity  will  not  grant  a  receiver  unless  a  case  of  **  persuasive  clearness 
is  proved"  (Baker  v.  Fraternal  Mystic  XJircle,  supra),  or  unless  one's 
claim  of  right  is  reasonably  free  from  doubt.  Alderson,  Receivers  10, 
11,  Sec.  7. 

Reading  the  testimony  of  Mr.  Luken  I  find  nothing  from  which  I 
could  say,  with  positiveness,  that  the  sums  of  $5,900,  $9,200  and  $10,800 
are  liabilities  or  debts  in  any  sense.  On  the  contrary,  I  think  I  am 
justified  in  saying  that  the  evidence  fails  to  show  anything  due  and 
owing  on  such  account. 

In  regard  to  the  C.  B.  Matthews  transaction,  I  fail  to  see  how  the 
Norwood  Bank,  which  holds  the  note  of  Mr.  Matthews,  can  look  in  law 
to  any  one  save  Mr.  Matthews  for  its  payment,  and  I  do  not  think  it 
is  contended  that  it  does  look  to  the  company.  But  plaintiffs  ask  me, 
as  I  understand  it,  as  a  substitute  for  proof,  to  invoke  a  recognized 
equitable  principle  and  look  through  form  to  substance  and  declare 
this  $6,300  transaction  a  debt  of  the  company. 

I  take  it,  however,  that  it  would  not  be  looking  to  the  equities  of 
the  entire  case,  and  that  it  would  not  be  subserving  the  best  interests  of 
all  to  saddle  upon  all,  if  only  for  the  purpose  of  this  hearing,  a  debt 
which  Mr.  Matthews  owes,  acknowledges,  and  which  he  alone  is  legally 
obligated  to  pay. 

If  a  commission  ($80)  has  been  paid  Blanton,  on  this  transaction, 
and  the  evidence  shows  such  is  the  fact,  or,  if  the  interest  has  been  paid 
on  this  amount  by  the  device  of  special  salaries,  and  the  evidence  shows 
such  is  the  fact,  there  is  a  way,  I  think,  to  recover  these  amounts,  with- 
out the  intervention  of  a  receiver.  I  think,  however,  this  intimation 
will  suffice  to  deter  further  payments  of  interest  on  this  Matthews 
transaction,  although  I  understand,  under  the  evidence,  that  nothing 
has  been  paid  thereon  since  January  1,  1908. 
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As  to  the  death  claims,  the  policies  under  which  same  are  ctaimed, 
are  not  unconditional  promises  to  pay. 

There  seems  to  be  reasonable  grounds  according  to  the  evidence 
for  resisting  those  which  are  not  paid.  Some  of  these  policies  appear  to 
be  reinsured  and  consequently  their  liability  to  such  extent  is  reduced 
pro  tanto. 

Another  policy  is  covered  by  collateral,  and  in  still  another  case 
the  defense  is  that  the  policy  lapsed  before  any  legal  claim  thereon 
eould  have  matured,  and  another  policy  is  resisted  on  the  ground  of 
fraud  All  of  this  appearing,  I  do  not  see  how  they  afford  any  gi-ound 
as  debts  or  liabilities  to  declare  a  receiver  necessary,  especially,  since 
it  appears  that  the  surplus  at  the  end  of  December,  1907,  was  in  excess 
of  the  total  of  such  claims,  provided,  however,  that  the  sum  involved 
in  the  Interstate  transaction  is  neither  a  liability  nor  a  debt  of  this 
company. 

Now  this  transaction  grows  out  of  the  taking  over  by  this  company 
of  about  one  million  and  a  half  of  the  Interstate  Company's  insursuice. 
This  was  done  or  attempted  to  be  done  in  the  formal  way  prescribed  by 
statute;  whether  the  transaction  was  legal  or  not,  I  do  not  now  de- 
termine.    The  agreement.  Exhibit  15,  inter  alia  recites : 

"It  appears  to  said  commissioner  that  the  payment  by  sai«l  the 
Columbia  Life  Insurance  Company  to  the  said  Interstate  Life  In- 
surance Company  of  $25  per  $1,000  on  insurance  of  said  the  Interstate 
Life  Insurance  Company,  in  pursuance  of  said  contract,  would  impair 
the  capital  of  $100,000  of  the  Columbia  Life  Insurance  Company. 
Thereupon  said  Felix  Q.  Cross  submitted  to  said  commissioner  a  paper 
writing,  certifying  that  none  of  the  assets  of  the  said  the  Columbia  Life 
Insurance  Company  would  be  used  in  payment  of  any  sums  to  be  paid 
under  such  contract  by  said  the  Columbia  Life  Insurance  Company  to 
the  said  the  Interstate  Life  Insurance  Company;  that  all  funds  required 
to  pay  the  said  the  Interstate  Life  Insurance  Company  in  carrying  out 
the  said  contract  will  be  advanced  by  the  said  Felix  G.  Cross  to  the 
said  the  Columbia  Life  Insurance  Company  without  any  liability  of  said 
company  to  him  .  for  such  advancement,  but  with  the  expectation  of 
reimbursement  to  him  only  from  surplus  contributed  to  the  said  the  Colum- 
bia Life  Insurance  Company  by  persons,  whom  in  the  future  may  pur- 
chase stock  in  such  company  which  said  paper  writing  is  hereto  at- 
tached, on  condition  that  none  of  the  assets  of  the  said  the  Columbia 
Life  Insurance  Company  shall  be  paid  to  said  the  Interstate  Life  In- 
surance Company,  and  on  condition  that  funds  necessary  to  pay  the 
said  stipulated  price  of  $25  per  $1,000  of  insurance  in  force  will  be 
paid  as  aforesaid  by  said  Cross,  the  said  contract  of  reinsurance  is  by 
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said  commissioner  hereby  approved,  subject,  however,  to  the  followiug 
modificatioDS : 

*'Said  the  Columbia  Life  Insurance  Company  shall  be  directly 
liable  at  the  suit  of  and  to  the  policy  holders  of  said  the  Interstate  Life 
Insurance  Company  upon  any  and  all  claims  arising  under  the  policies 
of  the  said  the  Interstate  Life  Insurance  Company  for  which  the  said 
the  Columbia  Life  Insurance  Company  may  be  liable  under  such  con- 
tract." 

Dr.  Cross  advanced  the  necessary  $40,500  without  any  liability  to 
the  company,  and  the  company  received  a  very  valuable  asset  in  the 
Interstate  business. 

Now,  the  directors  realizing  this  company  acquired  the  benefit  of 
the  Interstate  business  and  believing  the  Cross  advance  to  be  a  moral 
obligation  of  the  company,  undertook  in  good  faith  by  a  method  called 
''special  salaries"  to  reduce  the  amount  of  this  advancement  to  $34,500 
(exclusive  of  $2,000  Sumner  Cross  commission,  and  with  regard  to 
which  sum  I  do  not  understand  how  plaintifFs  can  complain). 

They  voted  special  salaries  to  certain  officials  and  they  applied 
the  amount  so  voted  on  this  advance  as  part  payment.  While  it  is 
conceded  by  plaintiffs  that  the  amount  voted  to  each  oflScer  added  to  the 
actual  salar}'  now  received  by  such  officer,  does  not  render  the  particu- 
lar official 's  salary  excessive,  nevertheless,  in  view  of  the  contract  above 
referred  to,  I  do  not  think  this  action  of  the  managing  ofiGcers  was 
proper  even  if  the  directors  believed  in  good  faith  that  it  was  the  proper 
thing  to  do.  It  was  an  evasion  of  the  conditions  of  the  contract  which 
permitted  the  taking  over  by  the  company  of  the  Interstate  business, 
and  that  advance  of  Cross,  if  it  is  to  be  paid  at  all,  must  be  paid  in  the 
manner  therein  specified  and  in  no  other  way.  But  shall  this  court 
in  the  exercise  of  the  discretion  invested  in  it  be  guilty  of  the  same 
wrong,  and  undertake  to  circumvent  the  provisions  of  that  agreement 
by  declaring  this  $40,500,  or  as  it  now  stands,  $34,500,  to  be  a  liability 
or  debt  of  the  shareholders — of  this  company — merely  because  of  some 
allegations  in  one  part  of  the  answer  of  these  defendants  by  which  it 
seems  to  be  admitted  that  this  is  a  debt,  although  in  another  part  of  the 
same  answer  it  is  unequivocally  stated  that  it  is  an  indebtedness  of 
Cross!  Or  shall  I  declare  it  a  debt  or  liability  merely  because  the 
executive  committee  ** deemed  it  wise  to  pay  it"  and  issued  a  check 
therefor  (Januarj%  1908),  subject  to  the  approval  of  the  board,  which 
check,  however,  the  board  of  directors  promptly  refused  to  pay  and 
ordered  canceled! 

Once  before  in  the  history  of  this  company  some  $9,000  on  account 
of  this  advance  was  paid  by  a  method  other  than  that  contemplated  by 
the  agreement    referred    to.      The     insurance    commissioner    became 
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eognixant  of  the  fact.  Did  he  with  the  interest  of  the  public  in  mind 
legard  the  entire  $40,500  as  a  matured  debt  or  a  liability  T  Certainly 
not.  He  simply  did  what  he  doubtless  will  do  again  with  reference  to 
the  amount  advanced  as  special  salaries.  He  ordered  the  $9,000  paid 
baek,  and  it  was  paid  back. 

PlaintiiTs  in  this  case  earnestly  pray  that  the  company  be  enjoined 
tram  paying  Felix  G.  Cross  or  his  assigns  $34,500  illegally  and  wrong- 
fully claimed  by  him  from  said  company. 

But  in  the  argument  on  this  motion  they  ask  me  to  consider  it  as 
m  debt  or  liability  and  to  hold  the  capital  stock  impaired  pro  tanio. 

If  the  injunction  should  be  granted  as  prayed  for  on  the  groimd 
it  was  neither  a  liability  nor  debt,  it  would  seem  to  me  to  be  some- 
what of  a  paradox  if  a  receiver  were  to  be  appointed  at  this  time  on  the 
ground  it  is  a  liability  or  debt. 

Again,  if  I  hold  this  to  be  a  debt  now,  then  surely  there  could  be 
DO  ground  upon  which  to  order  an  injunction.  In  such  event,  what  be- 
eomes  of  the  argument  that  the  injunction  here  is  the  ultimate  relief. 
and  that  a  receiver  is  necessary  to  make  same  effective! 

Or  if  it  be  the  argument  of  plaintiffs  that  because  of  the  alleged 
admissions  of  defendant  in  their  answer,  and  because  of  past  and  pres- 
ent fraud  they  fear  the  $34,500  will  be  paid  by  other  devices  and  shifts. 
I  would  say,  following  the  example  jof  the  circuit  court  in  the 
Duckworth  case,  that  this  court  is  satisfied,  considering  the  personnel 
of  the  board,  that  this  will  not  De  done  pending  the  hearing  on  in- 
jonetion.  And  if  on  hearing  an  injunction  should  appear  to  be  nec- 
enary,  and  that  remedy  of  e<iuity  would  be  suflScient  to  prevent  the 
payment  of  the  Cross  advance,  and  there  is  no  reason  to  believe  such 
order  would  not  be  obeyed,  it  would  not  be  necessary  to  appoint  a  re- 
ceiver and  practically  wind  up  this  company.  5  Pomeroy,  Eq.  Jurisp. 
121,  note  271. 

But  as  nothing  has  been  done  by  way  of  payment  on  this  account 
ainee  January  of  this  year,  and  as  no  evidence  is  offered  to  prove  that 
an  attempt  is  about  to  be  made  to  pay  same,  and  as  the  evidence  com- 
pletely fails  to  show  that  Dr.  Cross  is  pressing  for  payment,  or  that  any- 
thing is  due  and  payable  thereon,  I  see  in  this  no  '^pressing  apparent 
neeeasity"  calling  for  the  appointment  of  a  receiver. 

The  capital  stock  and  the  legal  reserve  of  this  company  is  intact. 
The  company  has  $4,600,000  business  on  its  books.  If  this  business  is 
worth  from  $35  to  $40  a  thousand,  as  already  pointed  out,  and  this 
testimony  is  not  denied,  this  is  a  very  valuable  asset  and,  in  the  ordi- 
nary sense  of  the  word,  the  company  makes  a  clear  showing  of  solvency. 

The  actuary  (Mr.  Hyde)  testifies  that  all  the  debts  of  the  company 
have  been  paid  as  they  matured  in  the  ordinary    course    of  business. 
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This  being  so,  this  company  is  also  solvent  in  the  strict  legal  sense. 
American  Hosiery  Co.  v.  Baker,  10  Circ.  Dec.  219  (18  R.  604) ;  Mitchell 
V.  Gazzam,  12  Ohio  315. 

The  case  of  Chicago  Life  Ins.  Co.  v.  Auditor  of  Public  Accounts, 
101  111.  82,  92,  to  which  I  am  cited  by  plaintifBs,  might  be  authoritj 
as  to  what  constitutes  insolvency  of  an  insurance  company  under  pro- 
ceedings properly  instituted  under  a  section  similar  to  Sec.  274  Rev. 
Stat.,  but  has  no  application  in  a  proceeding  of  this  character. 

As  an  additional  argument  on  the  company's  inability  to  proceed, 
it  is  claimed  that  the  company  is  now  precluded  by  virtue  of  an  Illinois 
statute  from  doing  business  in  Illinois  because  of  the  removal  by  its 
attorneys  of  the  Hansen  suit  to  the  United  States  court.  It  may  be 
that  the  facts  may  not  bring  the  case  within  the  terms  of  the  statute,  but 
I  think  I  need  only  say  now  that  this  expulsion  statute  of  Illinois  does 
not  seem  to  be  automatic.  The  question  is  not  yet  determined,  and 
therefore  it  does  not  appear  that  this  company  is  already  excluded  from 
that  jurisdiction,  nor  does  it  appear  that  it  necessarily  will  be. 

Nor  does  the  fact,  if  it  is  a  fact,  that  this  company  is  not  doin^ 
any  new  business  because  of  alleged  withholding  of  its  license  by  the  in- 
surance commissioner,  prove  that  the  company  cannot  or  will  not 
ultimately  proceed,  or  that  the  company  is  doing  business  unlawfully. 

If  I  may  not  consider  the  provisions  of  Sec.  274  Rev.  Stat, 
with  reference  to  determining  'liabilities"  as  therein  specified,  then 
certainly  I  ought  not  consider  a  particular  clause  therein  to  support  a 
finding  to  the  efi'ect  that  the  company  is  doing  business  unlawfully. 

I  find  nothing  in  the  facts  or  in  the  law  that  would  justify  me 
in  now  sajnng  that  this  company  is  doing  business  unlawfully.  While 
the  evidence  discloses  irregularities,  as  I  have  pointed  out,  I  fail  to  find 
any  substantial  ground  on  which  a  court  of  equity  having  an  eye 
single  to  the  interests  of  everybody  in  this  case  can  appoint  a  receiver 
as  prayed  for. 

The  application  for  a  receiver  is  accordingly  refused 
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ANNEXATION— COUNTIES— INJUNCTIONS— MUNICIPAL  COR- 

PORATIONS. 

[Ashtabula  CJommon  Pleas,  August  15.  1908.] 

Fred  Shipbauoh  et  al.  v.  Eu.xot  Kimball,  Rec,  et  al. 

1.  Transcript  of  Municifal  Annexation  Procekiiings  Filkd  with  City  Cli^jik 

AND  NOT  COUNTT  RECORDER. 

The  requirements  of  Sec.  1690  (Lan.  3064;  B.  1536-32)  Rev.  Stat  et  seg.. 
as  to  filing  with  the  munidiMd  clerk  the  tninscript  of  the  proceedings 
of  county  commissioners  upon  application  of  citizens  to  annex  territory 
to  the  municipality,  apply  to  proceedings  under  Sec.  1599  (Lan.  3063;  B. 
1636-41)  Rey.  Stat,  to  annex  territory  upon  application  of  the  corporation 
itself,  and  injunction  will  lie  to  prevent  a  county  recorder,  to  whom  the 
proceedings  have  been  certified  from  making  record  thereof. 

2.  Financial  Interest  of  Mayor  in  Territoby  Annexed  iNVALmAxcB  Ordinance. 

Under  Sec.  126  of  the  Mun.  Code  of  1902,  imposing  upon  mayors  the  im- 
partial and  disinterested  legislative  function  of  approving  or  vetoing 
ordinances,  etc.,  an  ordinance  approved  by  the  mayor,  authorizing  the 
annexation  to  a  municipality  of  territory  in  which  he  has  a  strong 
financial  interest,  is  clearly  invalid  as  against  public  policy. 

3.  REtoBD  or  Annexation  Enjoined  fX)R  MiHiNTKRrRETATioN  of  Jidicial  Duty 

OF  COMMIBSIONEBS. 

County  commissioners  in  the  determination  of  an  application  to  annex 
territory  to  a  municipality  under  Sec.  1599  (Lan.  3063;  B.  1636-41)  Rev. 
Stat  et  seq,,  act  in  a  Judicial  character;  and  courts  have  no  Jurisdiction 
to  pass  upon  the  question  upon  its  merits,  or  to  review  their  proceed- 
ings except  upon  aiBrmative  action  on  the  application.  Hence,  where 
such  commissioners,  acting  in  good  faith,  grant  an  application  to  annex 
merely  upon  the  fact  of  passage  of  an  ordinance  authorizing  the  an- 
nexation, especially  if  enacted  upon  their  suggestion  to  obviate  their 
opposition  to  the  project,  they  misinterpret  their  Judicial  functions,  and 
injunction  will  lie  to  prevent  record  of  such  annexation. 

4.  IN.TVNCTION  Restraining  Recobd  not  Bar  to  New  Procebdinos  to  Annex. 

Injunction  to  restrain  record  of  annexation  of  territory  to  a  municipality 
for  failure  of  the  board  of  county  commissioners  to  give  requisite  Judicial 
consideration  to  the  questions  and  interests  Involved  will  not  under  Sec. 
1692  (Lan.  3056;  B.  1636-34)  Rev.  Stat,  bar  new  proceedings  thereon. 

[Syllabus  approved  by  the  court.] 

Herbert  Williams  and  Hoyt,  Munseil  &  Hall,  for  plaintifTs. 
F.  R.  Hos:ae  and  McQiffert  &  Ullman,  for  defendants . 

HOLE.  J. 

In  this  case  the  plaintiffs,  Fred  Shipbangh,  et  al.,  have  entered 
suit  against  Elliott  Kimball  as  recorder  of  the  county  of  Ashtabula, 
seeking  to  enjoin  said  official  or  his  successors  in  office  from  making  a 
record  of  certain  proceedings  for  the  annexation  of  territory  to  the  city 
of  Ashtabula. 

It  is  alleged  that  two  of  the  plaintiffs  are  residents  and  freeholders 
of  lands  within  the  territory  sought  to  be  annexed,  and  that  the  plain- 
tiff, Salisbury,  is  a  resident  of  the  sewer  district  in  the  city  of  Ashtabula 
lying  contiguous  to  said  territory. 
3    Dec.  Vol.  19 
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The  plaiiitififs  claim  the  right  to  maintain  this  proceeding  by  virtue 
of  certain  sections  of  the  Ohio  statutes  relating  to  the  incorporation  of 
municipalities,  and  to  the  annexation  of  additional  territory  to  such 
municipalities. 

Without  reading  the  petition  in  full  it  may  be  observed  that  it  is 
claimed  that  there  is  error  in.  the  proceedings  for  the  annexation  of  said 
territory  in  various  respects,  including  the  proceedings  before  the  city 
council  of  Ashtabula,  and  also  errors  in  the  proceedings  of  the  com- 
missioners of  Ashtabula  county  in  various  respects,  and  the  further 
claim  is  made  that  it  is  not  right,  just  nor  equitable  that  said  annexa- 
tion be  made  for  many  reasons,  among  others  that  the  limits  of  said 
city  of  Ashtabula  are  already  unreasonably  large,  and  contain  more 
territory  than  it  can  now  keep  in  order,  and  has  many  miles  of  common 
dirt  highways  which  are  wholly  unimproved,  many  of  them  being  wholly 
impassable  for  teams  and  in  a  bad  and  unsafe  condition. 

The  further  claim  is  made  that  the  population  of  said  city  is  rapid- 
ly diminishing  in  numbers,  and  that  for  this  reason  there  is  no  demand 
for  additional  property  or  buildings  in  said  city. 

It  is  further  claimed  that  the  annexation  of  said  territory  is  not 
desired  by  the  inhabitants  of  said  city  generally,  nor  by  the  resident  and 
nonresident  freeholders  of  land  lying  within  the  territory  sought  to  be 
annexed;  but  that  the  same  is  desired  and  prosecuted  solely  as  a  real 
estate  speculation  by  one  H.  D.  Cook,  who  is  now  mayor  of  Ashtabula, 
and  one  C.  E.  Zeile.  That  said  Cook  and  Zeile  in  the  years  1906  and 
1907  purchased  a  large  tract  of  land  in  said  territory,  and  have  since 
been  trying  to  get  the  same  annexed  to  the  city  in  furtherance  of  their 
speculative  projects,  and  against  the  wishes  of  almost  all  the  inhabitants 
and  owners  of  property  in  said  territory. 

The  petition  then  gives  the  history  of  former  attempts  which  are 
alleged  to  have  been  made  by  the  said  Cook  to  procure  the  annexation 
of  said  territory  on  petition  by  resident  landowners,  and  the  failure 
of  said  proceedings. 

It  is  further  alleged  that  the  said  Cook  then  presented  to  the  city 
council  of  Ashtabula  a  petition  purporting  to  be  signed  by  resident 
freeholders  of  said  territory  sought  to  be  annexed,  and  that  the  said 
council  acting  solely  by  their  request,  and  influence  of  said  H.  D.  Cook, 
inmiediately  suspended  the  rules  and  passed  said  ordinance  without 
argument,  and  without  any  consideration  of  its  merits;  without  giving 
other  persons  any  opportunity  to  be  heard,  and  the  petitioners  attach 
a  copy  of  said  petition  and  ordinance  to  the  petition  in  this  case. 

It  is  further  claimed  that  when  the  petition  prepared  by  the  solicitor 
in  accordance  with  such  ordinance  was  presented  to  the  county  conunis- 
sioners,  that  the  said  commissioners  did  not  give  said  matter  any  con- 
sideration; but  said  commissioners  had  promised  and  agreed  with  said 
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Cook  that  it  he  could  and  would  get  an  ordinance  passed  by  the  city 
eooneil  of  Ashtabula,  to  annex  said  territory,  they,  the  said  board  of 
eoimty  eonunissioiieTs,  would  ratify  the  same,  and  authorize  Bsid  an- 
nexation without  delay,  and  that  said  commissioners  committed  error 
therein,  because  they  assumed  that  said  city  council  was  of  equal  or 
sux^erior  authority  with  themselves,  and  by  reason  thereof  and  of  said 
igreement  with  said  Cook  they  refused  to  reverse  or  review  said  action 
of  said  city  council. 

The  city  of  Ashtabula,  on  its  own  motion,  has  been  made  a  party 
defendant,  and  though  no  answer  has  been  filed,  it  has  appeared  by 
counsd,  and  has  been  permitted  to  offer  evidence  as  though  a  general 
denial  had  been  filed  to  the  petition. 

This  proceeding  is  a  statutory  one,  but  there  seems  to  be  a  little 
uncertainty  as  to  the  law  governing  this  case,  for  the  reason  that  there 
are  cross  references  from  one  statute  to  another,  requiring  that  pro- 
ceedings shall  be  had  in  all  respects,  *'so  far  as  applicable." 

Section  1599  (Lan.  3063;  B.  1536-41)  Rev.  Stat,  provides  ''When 
the  inhabitants  generally  of  any  municipal  corporation  desire  to  en- 
large its  corporate  limits  by  the  annexation  of  contiguous  territory,  it 
shall  be  done  in  the  manner  hereinafter  specified." 

Section  1600  (Lan.  3064;  B.  1536-42)  Rev.  Stat,  provides  that  *'The 
eooneil  •  *  *  by  a  vote  of  not  less  than  a  majority  of  the  members 
elected,  shall  pass  an  ordinance  authorizing  such  annexation  to  be  made, 
and  directing  the  solicitor  of  the  corporation,  or  some  one  else  to  be 
named  in  the  ordinance,  to  prosecute  the  proceedings  necessary  to  effect 
such  annexation." 

Section  1601  (Lan.  3065;  B.- 1536-43)  Rev.  Stat,  provides  for  the 
filing  of  a  petition  by  the  corporation,  with  the  county  commissioners, 
to  be  accompanied  by  an  accurate  description  of  the  territory  and  an 
accurate  map  thereof. 

Section  1602  (Lan.  3066;  B.  1536-44)  Rev.  Stat,  provides  *^When 
such  petition  is  presented  to  the  conunissioners,  like  proceedings  shall 
be  had,  in  all  respects,  so  far  as  applicable,  as  are  required  under  the 
provisions  of  subdivision  one  of  this  chapter.'^ 

Subdivision  one  contains  the  sections  providing  for  annexation  of 
territory  on  application  of  its  citizens,  and  by  Sec.  1590  (Lan.  3054;  B. 
1536-32)  Rev.  Stat.,  it  is  provided  that  ''Such  petition  shall  be  presented 
to  the  board  of  commissioners,  and  when  so  presented  the  same  proceed- 
ings shall  be  had,  in  all  respects,  as  far  as  applicable,  and  the  same  duties 
in  respect  thereto  shall  be  performed  by  the  commissioners  and  other 
oSeen,  as  are  required  in  the  case  of  an  application  to  be  organized 
into  a  village  under  the  provisions  of  this  division ;  and  the  final  tran- 
script of  the  commissioners,  and  the  accompanying  map  or  plat  and 
petition,  shall  be  deposited  with  the  clerk  of  the  city  or  village  to  which 
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such  annexation  is  proposed  to  be  made,  who  shall  file  the  same  in  his 
office.  •• 

Section  1591  (Lan.  3055;  B.  1536-33)  Rev.  Stat,  provides,  "At  the 
next  re^ar  session  of  the  council  of  such  city  or  village,  after  the 
expiration  of  sixty  days  from  the  date  of  such  filing,  the  clerk  shall  lay 
the  transcript  and  the  accompanying  map  or  plat  and  petition  before 
the  council ;  and  thereupon  the  council  shall,  by  resolution  or  ordinance, 
accept  or  reject  the  application  for  annexation." 

Section  1594  (Lan.  3058;  B.  1536-36)  Rev.  Stat,  provides  **If  the 
clerk,  within  sixty  days  from  the  filing  of  such  transcript,  •  •  • 
receive  notice  from  any  person  interested  that  he  has  presented  to  the 
court  of  common  pleas,  or  a  judge  thereof,  a  petition  to  enjoin  further 
proceedings,  the  clerk  shall  not  report  to  the  council  such  transcript, 
map,  or  plat  and  petition  filed  with  him,  until  after  the  final  hearing 
and  disposition  of  the  petition  so  presented  to  such  court  or  judge." 

From  these  provisions  of  the  statute,  it  would  appear  that  the 
transcript  of  the  commissioners  should  be  deposited  with  the  clerk  of 
the  city,  rather  than  the  recorder  of  the  county  as  was  done  in  the  pro- 
ceedings under  consideration  in  this  case. 

The  claim  is  made  that  the  provision  regarding  the  filing  of  papers 
with  the  clerk  of  the  city  is  not  applicable  in  a  case  where  the  corpora- 
tion itself  files  a  petition,  and  it  is  claimed  that  the  cross  reference 
from  Sec.  1590  (Lan.  3054;  B.  1536-32)  Rev.  Stat,  to  the  other  provi- 
sions providing  for  the  application  to  be  organized  into  a  village  should 
be  applied  to  an  application  of  this  kind. 

Section  1557  (Lan.  3032;  B.  1536-10)  Rev.  Stat,  of  the  chapter 
providing  for  incorporation  of  villages  and  hamlets  provides : 

**The  hearing  shall  be  public,  and  may  be  adjourned  from  time  to 
time,  and  from  place  to  place,  according  to  the  discretion  of  the  com- 
missioners, and  any  person  interested  may  appear,  in  person  or  by 
attorney,  and  contest  the  granting  of  the  prayer  of  the  petition,  and 
any  affidavits  presented  in  support  of  or  against  the  prayer  of  the  peti- 
tion shall  be  considered  by  the  commissioners,  and  the  petition  may  be 
amended  by  their  leave." 

Section  1558  (Lan.  3033;  B.  1536-11)  Rev.  Stat,  provides: 

*'If  the  commissioners,  upon  such  hearing,  find  that  the  petition 
contains  all  the  matters  required,  that  its  statements  are  true,  that  the 
name  proposed  is  appropriate,  that  the  limits  of  the  proposed  corpora- 
tion are  accurately  described,  and  are  not  unreasonably  large  or  small, 
that  the  map  or  plat  is  accurate,  that  the  persons  whose  names  are  sub- 
scribed to  the  petition  are  electors  residing  on  the  territory,  that  notice 
has  been  given  as  required,  that  there  is  the  requisite  population  for  the 
proposed  corporation,  and  if,  moreover,  it  seems  to  the  commissioners 
right  that  the.  prayer  of  the  petition  be  granted,  they  shall  cause  an 
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order  to  be  entered  on  their  journal  to  the  effect  that  the  corporation 
may  be  organized." 

Section  1560  (Lan.  3035;  B.  1536-13)  Rev.  Stat,  provides: 
^'The  commissioners  shall  cause  to  be  entered  on  their  journal  all 
their  orders  and  proceedings  in  relation  to  such  incorporation,  and  they 
shall  cause  a  certified  transcript  thereof,  signed  by  a  majority  of  them, 
to  be  delivered,  together  with  the  petition,  map,  and  all  other  papers 
on  file,  relating  to  the  matter,  to  the  recorder  of  the  county,  at  the  ear- 
liest time  practicable." 

Section  1560  (Lan.  3035;  B.  1536-13)  Rev.  Stat,  provides: 
^'The  recorder  shall  file  the  transcript  and  other  papers  in  his 
office,  and  at  the  expiration  of  sixty  days  thereafter,  unless  enjoined 
as  hereinafter  provided,  he  shall  make  a  record  of  the  petition,  tnfo- 
script,  and  map  in  the  proper  book  of  records,  and  preserve  in  his  office 
the  original  papers  delivered  to  him  by  the  commissioners,  certifying 
•thereon  that  the  transcript,  petition,  and  map  are  properly  recorded." 
Section  1562  (Lan.  3040;  B.  1536-18)  Rev.  Stat,  provides: 
''Any  i>erson  interested  may,  within  sixty  days  from  the  filing  of 
the  papers  with  the  recorder,  as  above  provided,  make  application  by 
petition  to  the  court  of  common  pleas,  or,  if  during  vacation,  to  a  judge 
thereof,  setting  forth  the  errors  complained  of,  or  the  inaccuracy  of  tho 
boundaries,  or  that  the  limits  of  the  proposed  corporation  are  unreason- 
ably large  or  small,  or  that  it  is  not  right,  just,  or  equitable  that  the 
prayer  of  the  petition  •presented  to  the  board  of  commissioners  be 
granted,  or  containing  any  or  all  of  such  averments,  and  praying  an 
injunction  restraining  the  recorder  from  making  the  record  and  certify- 
ing the  transcript,  as  above  required." 

Section  1564  (Lan.  3042;  B.  1536-20)  Rev.  Stat,  provides,  among 
other  things,  that  upon  the  hearing  of  said  petition,  ''The  court  or 
judge  may  hear  evidence  upon  the  matters  and  things  averred  in  the 
petition ;  and  if,  upon  such  hearing,  no  error  is  found  in  the  proceed- 
ings before  the  commissioners,  and  no  inaccuracy  in  the  boundaries,  and 
if  the  court  shall  further  find  that  the  limits  of  the  proposed  corporation 
are  not  unreasonably  large  or  small,  and  that  it  is  right,  just  and  equi- 
table that  the  prayer  of  the  petition  presented  to  the  commissioners  be 
granted,  the  petition  for  such  injunction  shall  be  dismissed;  •  •  • 
but  if  error  is  found  in  the  proceedings,  or  if  the  boundaries  are  found 
to  be  so  inaccurately  described  as  to  render  indefinite  or  uncertain  lim- 
its or  extent  of  the  proposed  corporation,  or  if  the  court  shall  find  that 
the  limits  of  the  proposed  corporation  are  unreasonably  large  or  small, 
or  that  it  is  not  right,  just  or  equitable  that  the  prayer  of  the  petition 
presented  to  the  commissioners  be  granted,  then  the  court  or  judge  shall 
make  an  order  enjoining  the  recorder  from  making  the  record ;  provided 
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that  such  order  shall  not  be  a  bar  to  any  subsequent  application  to  the 
commissioners  for  the  purpose  of  effecting  such  incorporation." 

Neither  the  plaintiffs  nor  the  city  of  Ashtabula,  which  was  made 
a  party  defendant  on  its  motion,  has  urged  the  fact  that  these- papers 
were  filed  with  the  recorder  rather  than  with  the  clerk  of  the  city  of 
Ashtabula,  as  a  ground  to  be  considered  by  this  court  in  determining 
this  case;  but  have  each  insisted  that  the  matter  should  be  heard  fully 
upon  its  merits. 

However,  it  seems  that  it  is  necessary  that  this  question  should  be 
determined,  and  a  careful  consideration  of  the  statutes  above  referred 
to  leads  to  the  conclusion  that  the  papers  should  have  been  filed  with 
the  clerk  of  the  city  and  not  with  the  county  recorder.  It  is  suggested 
that  the  fact  that  the  corporation  filed  the  petition,  after  the  city  council 
had  by  ordinance  declared  in  favor  of  the  annexation,  would  make  it 
unnecessary  to  have  the  papers  returned  to  the  clerk  of  the  corporation 
to  be  laid  before  the  council.  It  is  clear,  however,  that  the  action  of 
the  council  in  passing  the  original  ordinance  only  started  the  machinery 
in  motion,  and  it  is  certainly  right  and  proper  that  the  final  result  of 
the  application  should  be  certified  to  the  clerk  of  the  city,  to  be  bjr  him 
laid  before  the  council,  and  made  a  part  of  the  records  of  the  city  that 
all  concerned  might  be  advised  as  to  the  enlarged  limits  of  said  corpora- 
tion. Of  course  there  would  be  nothing  illogical  in  filing  these  papers 
with  the  recorder  of  the  county,  and  yet  the  provisions  for  filing  with 
the  recorder  are  coupled  with  the  procedure  to  be  taken  when  a  village 
is  to  be  incorporated  and  named,  and  this  provision  for  so  filing  with  the 
recorder  is  not  necessarily  applicable  in  a  case  for  the  annexation  of 
territory  merely,  and  in  as  much  as  the  procedure  for  the  annexation  of 
territory  on  the  petition  of  inhabitants  of  such  territory  provides  for 
the  filing  of  the  transcript  and  other  papers  with  the  clerk  of  the  city, 
and  this  section  is  referred  to  as. governing,  **so  far  as  applicable,"  in 
cases  where  the  corporation  itself  files  the  petition,  the  court  has  reached 
the  conclusion,  as  above  suggested,  that  these  papers  should  have  been 
filed  with  the  clerk  of  the  city  rather  than  with  the  county  recorder. 
Nor  is  the  court  without  precedent  for  so  finding,  for  in  the  case  of 
Pollock  V.  Toland,  25  0.  C.  C.  75,  the  circuit  court  of  the  eighth  circuit, 
Judge  Laubie  of  this  circuit  sitting  as  one  of  the  trial  justices,  approved 
and  confirmed  proceedings  in  which  the  city  of  Cleveland  had  filed  a 
petition  for  annexation  of  territory,  in  which  proceedings  the  transcript 
and  other  papers  from  the  commissioners  were  filed  with  the  clerk  of 
the  city  of  Cleveland.  So  far  as  appears,  from  the  report  of  that  case, 
no  question  was  raised  as  to  the  propriety  of  that  procedure,  but  it 
seems  to  have  been  taken  for  granted  by  both  court  and  council. 

In  view  of  the  conclusion  which  the  court  has  reached  upon  this 
proposition,  it  would  seem  that  the  plaintiff  is  entitled  to  an  injunction 
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restraming  the  recorder  from  taking  further  proceedings  which  would 
tend  to  confisae  and  mislead  the  board  of  county  commissioners,  as  well 
as  the  general  public ;  and  for  this  reason  the  consideration  of  the  fur- 
ther queations  raised  by  the  petition  in  this  case  would  scarcely  seem 
necessary. 

In  view  of  the  manner  in  which  this  case  has  been  tried,  however, 
and  because  the  court  may  be  in  error  as  to  this  question  of  the  proper 
depositary  for  said  papers,  it  may  be  well  to  consider  the  other  ques- 
tions which  have  been  presented  by  counsel. 

It  18  elaimed  that  the  injunction  should  be  allowed  for  many  rea- 
sons, the  chief  ones  which  have  been  discussed  being  first,  that  the  mayor 
of  the  city  of  Ashtabula  has  a  large  financial  and  property  interest  in 
having  the  proposed  annexation  made,  and  had  such  interests  at  the 
time  that  he,  as  mayor,  approved  the  ordinance  providing  for  such  an- 
nexation. 

Second,  that  the  commissioners  erred,  or  were  guilty  of  misconduct 
in  performing  the  duties  devolving  upon  them,  in  this,  to  wit,  that  they 
based  their  findinjg  almost  solely  upon  the  finding  of  the  city  council 
and  that  prior  to  the  hearing  they  had  practically  assured  the  mayor 
of  said  city  that  they  would  take  favorable  action  if  the  city  council 
should  pass  an  ordinance  in  favor  of  annexation. 

Third,  that  it  is  not  just  or  equitable  that  the  proposed  annexation 
should  be  made,  for  many  reasons,  among  others  that  the  proposed  ter- 
ritory is  too  large,  much  of  it  being  simply  unoccupied  farm  land,  that 
the  city  of  Ashtabula  already  has  a  lai^e  amount  of  unimproved  terri- 
tory, that  it  has  many  miles  of  unimproved  highways,  variously  esti- 
mated from  seventy  to  one  hundred  and  twenty-five  miles  of  which  only 
about  seven  miles  have  been  improved  by  paving  and  only  about  twenty- 
two  miles  improved  by  sewers,  and  that  the  burden  of  maintaining  addi- 
tional streets  with  the  duty  of  lighting  and  caring  for  the  same,  as  re- 
quired by  law,  would  be  placing  an  unreasonable  burden  upon  the  tax- 
payers of  said  city  in  view  of  the  present  high  rate  of  taxes. 

As  to  the  first  question  su^ested,  that  of  the  financial  interests  of 
the  mayor,  in  the  proposed  annexation,  it  may  be  observed  that  the 
issue  raised  is  very  similar,  though  not  identical,  to  the  question  passed 
upon  by  the  court  of  common  pleas  and  the  circuit  court  of  Cuyahoga 
county,  in  cases  involving  the  validity  of  ordinances  granting  certain 
franchises  for  the  construction  of  street  railways  in  the  city  of  Cleve- 
land. 

The  legal  questions  raised  in  those  cases  were  passed  upon  by  Judge 
Phillips  in  a  very  exhaustive  opinion  in  Cleveland  Elec.  Ry.  v.  Cleve- 
land, unreported,  and  the*doctrine  which  he  enunciated  was  affirmed 
by  the  circuit  court.    In  that  opinion  Judge  Phillips  says : 

"In  the  whole  realm  of  jurisprudence  no  principle  is  better  estab- 
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lished  or  rests  on  firmer  foundation,  than  the  one  which  forbids  one 
occupying  a  fiduciary  relation  from  placing  himself  in  any  degree  in 
antagonism  to  his  trust.  Agents,  guardians,  executors,  directors  of 
corporations,  officers  of  municipalities,  and  all  other  persons  clothed  with 
fiduciary  character  are  subject  to  this  rule.  And  this  rule  is  accentuated 
in  its  application  to  'the  officers  and  agents  of  municipal  corporations. 
The  reason  and  propriety  for  accentuating  this  rule  in  its  application 
to  public  o£Scers  are  at  once  plain  and  strong.  A  public  o£Scer  is  one 
to  whom  is  delegated  some  of  the  sovereign  functions  of  government,  to 
be  exercised  by  him  for  the  public  benefit.  He  acts  only  for  the  public ; 
and  the  public  are  represented  in  the  instance  only  by  him;  and  the 
theory  upon  which  his  acts  bind  the  public  is  that  his  acts  have  the 
public  sanction,  because  they  are  exclusively  in  the  interest  of  the  pub- 
lic." 

In  support  of  his  conclusion  Judge  Phillips  cites  many  authorities, 
among  others  Dillon,  Mun.  Corp.  Sec.  444,  as  follows : 

''It  is  a  well  established  and  salutary  rule  in  equity  that  he  who  is 
entrusted  with  the  business  of  others  cannot  be  allowed  to  make  such 
business  an  object  of  pecuniary  profit  to  himself.  This  rule  does  not 
depend  on  reasoning  technical  in  its  character,  and  is  not  local  in  its 
application.  It  is  base<i  upon  principles  of  reason,  of  morality  and  of 
public  policy;  it  has  its  foundation  in  the  very  constitution  of  our 
nature,  for  it  has  authoritatively  been  declared  that  a  man  cannot  serve 
two  masters,  and  is  recognized  and  enforced  wherever  a  well  regulated 
system  of  jurisprudence  prevails.    •    •    • 

''The  law  will  in  no  case  permit  persons  who  have  undertaken  a 
character  or  a  charge  to  change  or  invert  that'  character,  by  leaving  it 
and  acting  for  themselves  in  a  business  to  which  their  character  binds 
them  to  act  for  others.  The  application  of  the  rule  may,  in  some  in- 
stances, appear  to  bear  hard  upon  individuals  who  had  committed  no 
moral  wrong;  but  it  is  essential  to  the  keeping  of  all  parties  filling  a 
fiduciary  character  to  their  duty,  to  preserve  the  rule  in  its  integrity 
and  to  apply  it  to  every  case  which  justly  falls  within  its  principle. 
The  principle  generally  applicable  to  all  officers  and  directors  of  a 
corporation  is  that  they  cannot  enter  into  contracts  with  such  corpora- 
tion to  do  any  work  for  it,  nor  can  they  subsequently  derive  any  benefit 
from  such  contracts.  To  deny  the  application  of  the  rule  to  municipal 
bodies  would,  in  the  opinion  of  the  Canadian  Chancery  Court,  be  to 
deprive  it  of  much  of  its  value,  for  the  well  working  of  the  municipal 
system,  through  which  a  large  portion  of  the  affairs  of  the  country  are 
administered,  must  depend  very  much  upon  the  freedom  from  abuse 
with  which  they  are  conducted." 

Numerous  cases  might  be  cited  to  sustain  this  doctrine,  which  so  far 
as  this  court  has  been  advised,  has  never  boon  questioned  by  any  high 
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authority.  Without  citing  in  detail  I  will  simply  refer  to  the  following: 
People  Y.  Overyssel  Tp.  11  Mich.  222,  226;  Grand  Island  Gas  Co.  v. 
West,  28  Neb.  852,  855  [45  N.  W.  Rep.  242] ;  8mUh  v.  Albany,  61  N.  Y. 
444,447. 

In  the  ease  at  bar  the  plaintiffs  offered  evidence,  which  th^  claim 
would  have  shown  more  f  uUy  the  connection  of  the  mayor  with  the  ac- 
tion taken  by  the  city  council,  and  the  arbitrary  manner  in  which  the 
council  so  acted.  This  offer  was  objected  to  by  defendants  and  the 
court  at  that  time  sustained  the  objection,  and  was  possibly  not  war- 
ranted in  so  holding.  During  the  progress  of  the  trial,  however,  by 
examination  of  the  mayor  himself,  as  well  as  from  the  examination  of 
other  witnesses  offered  by  the  defendant,  it  appears,  without  contradic- 
tion, that  the  mayor  is  the  owner  of  considerable  land  in  said  territoiy, 
for  which  he  has  paid  many  thousands  of  dollars,  that  he  assumed  to 
act  as  agent  for  the  other  owners  of  real  estate  in  the  territory  sought 
to  be  annexed,  his  own  statement  being  that  he  supposed  he  appointed 
himself  as  agent,  that  after  the  two  successive  petitions  of  property 
owners  had  been  dismissed  by  the  commissioners,  he  appeared  quite 
incensed  and  to  use  his  own  language  ''he  declared  to  the  members  of 
the  board  that  he  had  been  skinned  and  robbed"  and  had  expended  the 
sum  of  $60,  by  reason  of  the  said  commissioners  having  assumed 
jurisdiction  by  reason  of  which  considerable  sums  had  been  spent  for 
giving  notice  of  said  application.  That  thereupon  one  or  more  of  the 
commissioners  assured  him  that  if  he  would  have  the  city  council  of 
Ashtabula  pass  an  ordinance  for  the  annexation,  the  board  of  commis- 
sioneiB  would  not  oppose  it,  and  would  act  promptly  in  the  matter,  or 
words  to  that  effect.  That  thereui>on  the  mayor  employed  a  man  to 
circulate  a  petition  among  the  owners  -of  land  in  that  territory,  and 
that  he  showed  his  interest  in  the  matter  to  the  extent  that  he  deeded 
some  land  to  an  employe  or  care-taker,  without  any  consideration  paid 
except  the  sum  of  one  dollar,  and  upon  the  day  that  the  deed  was 
executed,  procured  the  said  employe  to  sign  the  petition  as  an  owner  of 
land  in  said  territory.  As  to  whether  or  not  the  mayor  took  any  definite 
steps  to  influence  the  action  of  the  council,  was  not  shown  by  plaintiffs 
in  view  of  the  holding  of  the  court  against  their  offer,  and  the  mayor 
himself  declared  that  he  had  taken  no  action  whatever  to  influence  their 
eraiduct. 

Under  the  statute  (Sec.  125  Mun.  Code  of  1902),  however,  the 
mayor  must  approve  the  ordinance  in  order  to  make  it  effective.  He  has 
a  right  to  veto  any  ordinance,  in  which  case  it  would  require  two-thirds 
of  the  council  to  pass  it  over  his  veto.  As  a  public  ofiScer  his  duty  was 
to  act  in  the  premises  with  entire  impartiality  and  with  an  eye  single 
to  the  interests  of  the  municipality  which  he  represented.  After  a  care- 
ful consideration  of  this  question  the  court  has  arrived  at  the  conclusion 
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that  the  ordinance,  passed  as  it  was  and  approved  by  the  mayor  in  the 
light  of  his  strong  financial  interest,  was  invalid  for  the  purpose  of  au- 
thorizing the  solicitor  to  take  further  proceedings,  and  theirefore  there 
was  no  proper  petition  to  be  considered  by  the  county  commissioners. 

It  is  claimed  by  counsel  for  defendants  that  this  view  of  the  case 
would  prevent  the  improvement  of  any  street  on  which  the  mayor  might 
own  any  piece  of  property.  Without  assuming  to  pass  upon  any  hypo- 
thetical case,  it  may  simply  be  observed  that  a  court  of  equity  might 
disregard  some  unimportant  interest  which  a  mayor  might  own  in  real 
estate  to  be  effected  by  an  ordinary  street  improvement  where  the 
scheme  of  the  improvement  provides  that  almost  all  the  costs  shall  be 
assessed  upon  the  abutting  property,  but  be  that  as  it  may,  it  is  ap- 
parent, even  from  the  evidence  adduced  by  the  defendant  itself,  that 
this  entire  plan  for  annexation  was  largely  devised  by  the  mayor,  and 
would  not  have  been  urged  upon  the  conunissioners  or  the  council  had 
it  not  been  for  his  active  interest  in  the  matter,  and  an  ordinance  so 
passed  is  clearly  invalid  as  against  public  policy. 

In  speaking  of  the  ordinance  passed  by  the  city  of  Cleveland  Judge 
Phillips  makes  this  statement  which  it  seems  to  me  is  entirely  applica- 
ble, in  principle,  to  the  case  at  bar. 

''I  suppose  that  strictly  speaking  such  grant  by  the  city  ofScials 
would  be  intra  vires.  Its  invalidity  would  not  come  from  want  of 
corporate  capacity;  it  would  come  from  the  vires  of  corruption  and 
fraud  from  dereliction  of  ofl&cial  duty,  from  bad  faith  in  a  trust  rela- 
tion, from  antagonism  of  personal  interest  and  fidelity  to  the  public 
interest.  Such  transaction  would  contravene  public  policy,  which  Mr. 
Greenleaf  says  is  a  principle  of  the  law  which  **  secures  the  people 
against  the  corruption  of  justice  or  the  public  service,  and  places  itself 
as  a  barrier  before  all  devices  to  disregard  public  convenience." 

Concerning  the  second  question  suggested,  as  to  the  misconduct  or 
misinterpretation  of  their  duty  by  the  board  of  county  commissioners, 
it  may  be  said  that  while  the  board  undoubtedly  acted  in  good  faith, 
and  although  the  court  finds  that  there  was  no  intention  to  do  anything 
that  was  wrong  or  dishonest,  it  is  clear  that  they  misapprehended  the 
judicial  character  of  the  duty  which  they  had  to  perform.  While  the 
evidence  will  scarcely  warrant  the  conclusion  that  there  was  any  definite 
promise  or  agreement  between  them  and  Mayor  Cook,  as  charged  in  the 
petition,  the  fair  import  of  the  testimony  of  these  commissioners  them- 
selves, together  with  the  testimony  of  the  witnesses,  adduced  by  the 
plaintiff  upon  this  issue,  is  that  they  suggested  to  the  mayor,  that  if  the 
city  council  would  first  act,  they  would  not  further  oppose  the  project 
of  annexation.  And  the  fair  import  of  the  testimony  of  the  commis- 
sioners is,  that  when  the  petition  of  the  city  of  Ashtabula  came  before 
them,  they  felt  there  was  nothing  else  they  could  do  but  to  grant  it. 
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and  that  at  least  one  or  more  of  the  commissioners  sets  aside  his  6wn 
indiyidnal  judgment  in  the  premises  in  favor  of  the  action  taken  by 
the  city  council. 

But  is  this  such  error  as  may  be  taken  advantage  of  in  the  manner 
attempted  to  be  done  by  the  petition  in  this  case  f  This  error,  if  it  may 
be  called  an  error,  is  not  shown  by  the  record  of  any  proceedings  which 
were  had  before  the  county  commissioners,  but  has  been  disclosed  by 
extrinsic  evidence  admitted  by  the  court,  over  the  objection  of  the  de- 
fendant city,  to  sustain  the  allegations  of  the  petition. 

The  statutes  make  no  definite  provision  by  which  a  bill  of  exceptions 
may  be  taken  in  proceedings  before  the  board  of  county  commissioners, 
and  so  far  as  the  statutory  provisions  are  concerned,  it  seems  that  the 
court  is  left  only  to  examine  the  transcript  of  journal  entries,  etc.,  as 
certified  by  the  board  of  commissioners. 

If  we  are  to  consider,  however,  that  the  court  of  common  pleas 
upon  this  petition  is  to  consider  the  justice  and  equity  of  this  annexa- 
tion, can  the  court  consider  the  issue  made  as  to  the  conduct  of  the 
commissioners  as  bearing  upon  this  question  of  justice  and  equity!  It 
must  be  noted  that  this  court  is  not  the  original  tribunal  to  pass  upon 
the  question  of  annexation.  The  board  of  county  commissioners  must 
pass  upon  the  issues  of  fact  raised  as  to  whether  or  not  such  annexation 
should  be  allowed,  and  they  are  bound  to  consider,  not  only  the  needs 
of  the  city  but  also  the  rights  of  the  owners  of  property  in  the  territory 
sought  to  be  annexed.  Their  duty  is  of  a  judicial  character  and  re- 
quires that  they  should  consider  it  from  the  view  point  of  all  the  parties 
interested,  and  all  these  parties  have  an  absolute  right  under  the  statute 
to  have  the  deliberate  judgment  of  this  tribunal  before  it  is  taken  to 
any  other  tribunal.  If  this  tribunal,  the  board  of  county  commissioners. 
refuse  to  grant  such  annexation,  this  court  has  no  power  to  review  their 
holding  and  to  grant  an  annexation.  It  is  only  when  they  have  acted 
favorably  that  any  person  interested  has  a  right  to  appeal  to  the  court 
of  common  pleas.  And  while  this  court  may  set  aside  their  aflfirmative 
action,  or  may  approve  what  they  have  done,  it  has  no  original  power 
to  pass  upon  the  question  on  its  merits. 

Therefore  it  is  clear  that  all  parties  interested  have  a  right  to  the 
proi)er  consideration  of  the  question  on  its  merits,  by  this  first  tribunal, 
and  while  it  is  doubtful  whether,  the  question  as  to  the  misapprehension 
of  their  duty  by  the  board  of  commissioners  can  be  considered  technically 
as  an  error  in  the  proceedings,  this  court  has  reached  the  conclusion 
that  justice  and  equity  require  that  the  question  should  be  first  fully 
and  fairly  considered  by  that  tribunal,  and  because  the  testimony  shows 
that  they  failed  to  give  it  such  fair  consideration,  the  prayer  of  the  peti- 
tion ought  to  be  granted. 

Holding  the  views  thus  expressed  as  to  the  duty  of  the  court  to  grant 


Digitized  by 


Google 


44  SUPERIOR  AND  COBdMON  PLEAS  COURTS.  [19 

ABhtabula  Common  Pleas. 

the  prayer  of  the  petition,  it  would  seem  unnecessary  for  the  court  to 
determine  in  detail  on  the  merits,  whether  or  not  the  annexation  of 
the  proposed  territory  ought  to  be  made,  considering  the  interests  both 
of  the  city  and  of  the  owners  of  land  in  such  territory. 

Under  the  statutes,  the  determination  of  this  case  is  no  bar  to  new 
proceedings  to  be  taken.  And  as  this  matter  may  later  come  up  for 
consideration,  on  other  proceedings,  it  scarcely  seems  necessary  or  ad- 
visable for  this  court  to  make  a  finding  which  might  be  insisted  on  as  a 
precedent  hereafter. 

The  trial  judge,  upon  the  evidence  presented,  has  formed  an  opinion 
upon  the  merits  of  the  case,  but  such  an  opinion  would  seem  to  be  im- 
material, unless  the  counsel  for  defendant  insist  upon  their  request  for 
a  separate  finding  of  fact  and  of  law,  in  which  event  this  court  is  of  the 
opinion  that  they  would  be  entitled  to  such  finding. 

The  question  as  to  whether  this  separate  finding  shall  be  insisted 
upon  is  therefore  left  to  counsel  for  defendant,  and  if  insisted  upon,  the 
trial  judge  will  prepare  and  file  a  separate  finding  of  law  and  of  fact. 

The  entry  in  the  case  will  be,  ''Trial  to  court,  perpetual  injunction 
allowed  as  prayed  for,  and  costs  assessed  against  the  defendant,  the  city 
of  Ashtabula,"  in  as  much  i^  the  recorder  has  no  more  than  a  nominal 
interest  in  the  issues  involved. 


CRIMINAL  LAW  AND  PRACTICE. 

[Coshocton  Common  Pleas,  December  21,  1907.] 

•State  v.  Benjamin  Dickerson. 

1.  c0ubt*8  dxttt  to  secure  jubobb  haying  no  sbrruo)  opinion  as  to  guilt  ob 
Innocence  of  Accused. 

Courts  in  the  trial  of  criminal  cases  and  in  the  administration  of  crimlpal 
law,  regardless  of  the  rule  that  one  is  qualified  to  sit  as  a  Juror  therein 
who  states  he  can  lay  aside  a  formed  opinion  as  to  the  guilt  of  the  accused 
and  render  a  fair  and  impartial  verdict  based  alone  on  the  evidence  and 
charge  of  the  court,  are  bound  to  secure  jurors  that  have  not  a  settled 
belief  as  to  either  the  guilt  or  innocence  of  the  defendant 

2.  MonoN  FOR  Change  of  Venue  Should  be  Gbanted  if  Faib  and  Imfabtial  Tbial 
Cannot  be  Found. 

A  motion  for  change  of  venue  under  Sec.  7263  Rev.  Stat  should  be 
ordered  if  it  appears  from  the  evidence  offered  in  support  of  the  motion, 
that  it  is  improbable  accused  can  secure  a  fair  and  impartial  trial  or  an 
unbiased  or  unprejudiced  jury  in  the  county  of  his  residence. 

[Syllabus  approved  by  the  court.] 

Heard  on  a£Sdavits  and  testimony. 

J.  L.  McDowell,  Pros.  Atty.,  James  Olenn  and  T.  H.  Wheeler, 

for  plaintiff. 

^Error  not  prosecuted;  for  opinion  on  plea  in  bar,  see  State  v.  Dickerwih 
po$t  48. 
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State  V.  DlckerBon. 

J.  C.  Adams  and  J.  C.  Daugherty,  for  defendant . 

WICKHAM,  J.     (Orally.) 

The  defendant  has  filed  a  motion,  under  Sec.  7263  Rev.  Stat.,  for 
a  ehange  of  venue.    Section  7263  Rev.  Stat,  reads  as  follows : 

''All  criminal  cases  shall  be  tried  in  the  county  where  the  offense 
was  oonunitted,  unless  it  appear  to  the  court,  by  affidavits,  that  a  fair 
and  impartial  trial  cannot  be  had  therein,  in  which  case  the  court  shall 
direct  that  the  person  accused  be  tried  in  some  adjoining  county.'' 

The  purpose  of  the  inquiry  in  such  cases  is  to  determine  whether 
a  fair  and  impartial  trial  of  the  defendant  can  be  had  in  the  county 
in  which  the  crime  is  alleged  to  have  been  committed.  By  that  we  un- 
derstand, a  trial  by  an  unbiased  jury;  a  jury  that  goes  into  the  jury 
box  without  prejudice  or  bias.    That  is  what  it  means. 

Counsel  have  referred  to  a  case  decided  by  Judge  Pugh,  in  Frank- 
lin eounty,  some  years  ago— the  case  of  State  v.  EUiott,  11  Dec.  Re. 
253  (25  Bull.  366).    The  first  paragraph  of  the  syllabus  is: 

"1.  To  authorize  a  change  of  venue  in  a  criminal  case,  on  the 
motion  of  the  defendant,  he  must  prove,  by  clear,  explicit  and  con- 
vincing evidence,  that  a  fair  and  impartial  trial  in  the  county  where 
the  indictment  was  found,  cannot  be  obtained." 

With  all  due  respect  for  the  opinion  of  Judge  Pugh,  we  have  some 
doubt  about  that  being  a  correct  proposition  of  law.  That  would  amount 
to  little  short  of  evidence  beyond  a  reasonable  doubt,  if  any  short  of 
that — ^*'by  clear,  explicit  and  convincing  evidence,  that  a  fair  and  im- 
partial trial  in  the  county  where  the  indictment  was  found,  cannot  be 
obtained." 

The  second  paragraph  of  the  syllabus  reads : 

**2.  Newspaper  denunciations  of  the  defendant  and  of  his  alleged 
crime,  are  not  alone  sufficient  to  warrant  a  change  of  venue. 

"3.  It  is  no  abuse,  but  may  be  a  wise  exercise,  of  the  discretion 
eonferred  by  the  statute,  for  the  court  to  postpone,  or  overrule,  for  the 
time  being,  the  motion,  till  it  is  ascertained  by  an  examination  of  jurors 
whether  a  constitutional  trial  can  be  had." 

It  appears  from  the  footnote  that  this  opinion  was  approved  by 
the  Supreme  Court.  As  an  authority,  it  is  somewhat  crippled  from 
the  fact  that  Judges  Bradbury  and  Minshall  dissented  from  the  judg- 
ment of  the  court.  So,  it  appears  that  three  of  the  members  of  the 
Supreme  Court  approved  the  opinion,  and  two  disproved  it. 

Our  understanding  is,  that  if  it  appears  from  the  evidence  offered 
in  support  of  the  motion  to  be  improbable  that  the  defendant  can  secure 
a  fair  and  impartial  trial,  or  an  unbiased  and  unprejudiced  jury — if  it 
should  so  appear — ^then  I  think  it  would  be  the  duty  of  the  court  to 
order  a  change  of  venue. 
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I  might  say  that  I  came  here  today  with  the  impression  that  the 
state  of  the  public  mind  of  this  county  is  against  the  defendant;  I  was 
here  on  a  former  occasion,  which  counsel  remember,  and  I  think  I  re- 
ceived an  impression  at  that  time  to  that  effect,  probably  from  what  was 
said  by  the  county  commissioners  at  their  session,  which  we  all  attended ; 
but,  from  the  evidence  which  has  been  offered  here,  we  must  determine 
the  matter ;  and  I  think  the  court  is  capable  of  taking  the  evidence  offered 
at  this  hearing,  without  being  biased  by  any  impression  received  here- 
tofore, and  determine  this  question. 

It  appears  from  the  affidavits  filed  by  defendant's  counsel  that  the 
press  of  this  county  at  the  time,  before  and  since  the  former  trial,  pub- 
lished a  great  many  articles  that  were  very  damaging  to  the  right  of 
the  defendant  to  a  fair  and  impartial  trial.  We  miist  assume  that  the 
people  read  the  newspapers,  and  we  also  have  a  right  to  presume  that 
the  reports  published  by  the  newspapers  made  some  impression  upon  the 
people  who  read  them.  There  is  no  doubt  about  that.  Every-day  ex- 
perience teaches  us  that. 

Judge  Pugh  says,  in  his  opinion,  which  we  may  regard  as  an  au- 
thority here,  on  that  point,  that  newspaper  denunciations  of  the  de- 
fendant alone  will  not  afford  sufScient  ground  for  a  change  of  venue. 
But  we  should  go  further,  and  inquire  as  to  what  effect  the  newspaper 
articles  published  in  this  city  had  upon  the  public  in  this  county.  The 
circulation  of  the  papers,  it  appears,  was  very  large.  In  some  of  the 
affidavits  filed  by  the  state  it  is  stated  that  the  spectators  at  the  former 
trial  were  quiet  and  decorous,  orderly  and  well-behaved,  and  in  the 
same  affidavit  it  is  stated  that  the  court  frequently  cautioned  the 
audience. 

I  have  been  on  the  common  pleas  bench  in  all  about  six  years,  and 
have  presided  at  some  cases  where,  we  had  very  large  audiences — a 
couple  of  murder  cases,  and  some  other  cases  that  were  of  interest  to 
the  people  where  they  were  tried,  and  they  attracted  large  audiences; 
and  I  do  not  know  that  it  was  ever  my  experience  that  the  court  was 
called  upon  to  admonish  a  quiet,  decorous  and  orderly  audience.  So,  it 
would  seem,  from  the  statements  in  the  affidavits  themselves,  that  there 
was  some  reason  for  the  court's  admonition  to  the  audience,  and  that  if 
they  had  been  quiet  and  orderly,  there  -would  have  been  no  occasion  for 
the  court  to  admonish  or  caution  them.  But,  however  that  may  be,  we 
do  not  think  that  is  a  matter  that  is  very  material. 

Now  these  witnesses  who  testified — some  of  them  speak  directly  as 
to  the  matter;  take  the  testimony  of  the  county  commissioners; 
one  of  them  is  the  same  man  who  made  a  statement  at  my  former 
visit,  a  few  days  ago,  and  his  statement  is  that  90  per  cent  of  the  people 
in  the  county  believe  the  defendant  to  be  guilty;  that  they  have  a  settled 
conviction  or  belief  that  the  defendant  is  guilty  of  the  crime  with  which 
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he  stands  charged.  I  do  not  know  of  anybody  who  would  be  more  capa- 
ble of  judging  the  state  of  the  public  mind  than  the  county 
commissioners.  Their  duties  call  them  to  all  parts  of  the  county; 
they  go  out  and  talk  to  the  people;  they  come  in  contact 
with  them;  they  know  what  the  people  are  talking  about;  what 
they  are  saying,  better,  probably,  than  any  other  public  oflBcer  of 
the  county;  and  so,  for  that  reason,  the  opinions  and  statements  of  the 
county  commissioners  are  probably  entitled  to  more  weight  than  the 
opinions  of  most  other  men. 

Now,  if  it  is  true  that  90  per  cent  of  the  people  of  the  county  have 
settled  opinion  or  belief  that  the  defendant  is  guilty,  how  is  it  possible, 
I  will  not  put  it  that  strong,  but  is  it  probable,  that  an  unbiased  jur>' 
could  be  obtained  to  try  the  casef  It  is  not,  as  some  of  the  witnesses 
seem  to  think,  whether  there  is  a  possibility  of  finding  twelve  men  who 
would  be  unbiased  and  unprejudiced.  It  is  not  that;  but  is  it  probable, 
by  the  usual  mode  of  securing  a  jury  in  the  trial  of  a  murder  case,  to 
get  a  jury  who  had  not  formed  o/  expressed  a  settled  opinion  as  to  the 
guilt  of  the- defendant?  It  appears  to  the  court,  from  the  testimony  of 
the  witnesses,  that  it  would  be  altogether  improbable. 

As  to  the  opinions  of  the  witnesses,  expressed  by  the  persons  who 
made  the  affidavits,  they  are  no  doubt  honest  in  their  opinions,  and  they 
say  that  they  think  that  the  defendant  could  have  a  fair  and  impartial 
trial.  They  go  so  far  as  to  say  orally  that  they  think^  if  a  person  were 
called,  no  matter  how  firm  a  belief  he  had  before  of  the  guilt  of  the  de- 
fendant, that  he  could  lay  it  all  aside  and,  from  the  e^dence.  alone, 
render  a  fair  and  impartial  verdict.  Well  that  is  possible^  but  hardly 
probable;  and  to  be  compelled  to  call  such  men  to  sit  in  judgment  is 
not  what  the  law  contemplates;  The  Supreme  Court  says  that  if  a  man 
says  that  he  has  formed  an  opinion,  yet,  notwithstanding  that,  if  he 
says  that  he  can  lay  his  opinion  previously  formed  aside  and  render  a 
fair  and  impartial  verdict  from  the  evidence,  and  that  alone,  he  is  com- 
petent to  sit  as  a  juror  in  the  cause ;  but,  in  the  trial  of  a  criminal  case, 
and  in  the  administration  of  criminal  law,  it  ought  to  be  the  duty  of  the 
court  to  secure  a  jury  that  has  not  a  settled  belief  or  opinion  one  way  or 
the  other  of  the  guilt  or  innocence  of  the  defendant.  I  do  not  regard  the 
opinions  of  these  men,  as  disclosed  by  the  affidavits,  without  stating  any 
facts  to  base  them  on,  as  of  very  great  weight ;  and  when  counsel  for  the 
defendant  came  to  interrogate  them  upon  what  they  predicated  their 
opinions,  it  appears  that  they  have  gone  into  or  approached  the  domain 
of  metaphysics  to  some  extent,  and  they  say  that  they  think,  after  ex- 
amining their  own  mind,  that  they  could  lay  aside  the  conviction  previ- 
ously formed  and  could  render  a  fair  and  impartial  verdict  from  the 
evidence  alone. 

Our  conclusion  is,  that  it  is  only  justice  to  the*  defendant  that  the 
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motion  should  be  granted^  and  a  change  of  venue  ordered.  It  is  no  in- 
sult to  the  people  of  Coshocton  county,  as  counsel  has  suggested  in  argu- 
ment. If  that  is  so,  there  would  be  an  insult  to  the  citizens  of  every 
county  in  which  a  change  of  venue  was  had,  and  it  would  be  an  insult 
for  the  legislature  to  pass  an  act  authorizing  a  change  of  venue.  Counsel 
are  mistaken  about  that.  There  is  no  reflection  upon  the  people  of  this 
county.  The  evidence  shows  that  this  case  has  been  talked  about  to  that 
extent  in  this  county,  that  it  would  be  very  difficult  at  least  to  secure  an 
unbiased  jury  in  the  county.  I  live  in  a  county  somewhat  smaller  in 
population — 26,000.  Coshocton  county  has  about  28,000  people;  it  is 
about  the  size  of  this  county,  and  we  know  to  what  extent  a  case  of  this 
character  would  be  talked  about  by  the  people  of  the  community.  There 
is  hardly  a  man,  or  woman  or  child  in  the  community  who  would  not  talk 
about  it,  and  discuss  every  detail  of  it,  if  the  evidence  on  the  trial  had 
been  published  in  the  newspapers,  and  circulated  widely. 

Motion  for  change  of  venue  granted,  and  change  of  venue  ordered  to 
Holmes  county.  It  will  be  the  duty  of  the  clerk,  under  Sec.  7265 
Rev.  Stat.,  to  at  once  issue  a  warrant  to  the  sheriff  to  transfer  the 
prisoner  to  Holmes  county. 


AUTREFOIS  ACQUIT— CRIMINAL  LAW. 

[Holmes  Common   Pleas,   January  13,  1908.] 

•State  v.  Dickebson. 

Plea  in  Bab  not  Maintainable  upon  Reversal  as  to  Counts  to  which  Jubt 
WERE  Silent. 
The  reversal  of  the  judgment  in  a  criminal  case  places  the  state  and  de- 
fendant in  the  same  position  they  occupied  before  the  trial;  and  where 
a  defendant  secures  a  reversal  of  a  verdict,  which  was  silent  as  to  the 
first  and  second  counts  and  found  him  guilty  under  the  third  count  of 
the  indictment,  he  cannot  thereafter  maintain  a  plea  in  bar  to  the  first 
and  second  counts. 
[Syllabus  approved  by  the  court.] 

J.  L.  McDowell,  James  Glenn  and  T.  H.  Wheeler,  for  plaintiff. 
J.  C.  Adams,  J.  C.  Dau^rherty  and  R.  M.  Voorhees,  for  defendant. 

WICKHAM,  J.     (Orally.) 

Indictment  for  murder  in  the  first  degree. 

This  cause  is  submitted  to  the  court  on  a  demurrer  filed  by  the 
state  of  Ohio  to  a  plea  in  bar  filed  by  the  defendant.  A  brief  statement 
of  the  facts  as  shown  by  the  plea  in  bar  is : 

That  at  the  January  term,  1906,  of  the  court  of  common  pleas  of 
Coshocton  county,  Ohio,  the  defendant  was  placed  upon  trial  on  an 

*  Error  not  prosecuted;  decision  on  motion  for  change  of  venue,  see  State 
V.  Dickerson,  ante,  44. 
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indictment  containing  three  counts.  The  first  count  of  the  indictnuMit 
charges  the  defendant  with  murder  in  the  first  degree,  with  deliberate 
and  premeditated  malice;  the  second  count  charges  murder  in  the  first 
degree,  while  perpetrating  rape;  the  third  count  charges  murder  in  the 
first  degree,  while  attempting  to  perpetrate  a  rape.  The  trial  resulted  in 
a  verdict  of  guilty  of  murder  in  the  first  degree,  while  attempting  to 
perpetrate  a  rape,  under  the  third  count  of  the  indictment. 

Afterward,  on  April  15,  1906,  the  defendant  filed  a  motion,  thereby 
moving  the  court  to  set  aside  the  verdict  of  the  jury  for  errors  of  law 
committed  by  the  court  and  in  the  trial  of  the  cause,  in  the  admission 
and  rejection  of  evidence,  and  in  the  court's  charge.  This  motion  was 
overruled  and  a  judgment  rendered  on  the  verdict. 

The  defendant  thereupon  filed  a  petition  in  error  in  the  circuit 
court  of  Coshocton  county,  for  a  reversal  of  the  judgment.  The  circuit 
court,  at  its  October  term,  1906,  reversed  the  judgment  of  the  court  of 
common  pleas,  for  errors  assigned  in  the  record  and  in  the  motion  for 
a  new  trial,  and  remanded  the  cause  to  the  court  of  common  pleas  for 
a  new  trial.  Thereupon  the  prosecuting  attorney  for  Coshocton  county 
prosecuted  error  in  the  Supreme  Court,  and  in  October,  1907,  the  Su- 
preme Court  of  Ohio  affirmed  the  judgment  of  the  circuit  court. 

The  defendant  claims  for  the  plea  in  bar  that  it  shows  he  was  ac- 
quitted of  the  crime  of  murder  as  charged  in  the  first  and  second  counts 
of  the  indictment  by  the  verdict  of  the  jury,  and  that  he  cannot  now  be 
put  upon  trial  on  thosQ  counts,  or  either  of  them;  that  to  compel  him 
to  be  placed  upon  trial  on  those  counts  would  be  a  violation  of  Art.  1, 
Sec.  10  of  the  bill  of  rights,  which  provides  that  no  person  shall  be  twice 
put  in  jeopardy  for  the  same  oflfense. 

The  verdict  of  the  jury  did  not  in  express  terms  acquit  the  defend- 
ant of  the  crime  charged  under  the  first  and  second  counts  of  the  in- 
dictment, but  it  is  claimed  by  counsel  for  the  defendant  that  the  ver- 
dict's silence  on  those  counts  is  equivalent  to  a  verdict  of  not  guilty, 
and  this  view  is  sustained  by  authorities  cited.  It  will,  therefore,  be 
assumed  in  the  consideration  of  this  question,  that  such  was  the  verdict 
of  the  jury. 

This  brings  us  to  the  question  whether  the  plea  of  autrefois  acquit 
is  available  to  the  defendant. 

Hurley  v.  State,  6  Ohio  399,  is  one  of  the  early  adjudications  of 
our  Supreme  Court.  In  that  case  the  indictment  charged  Hurley  with 
murder  in  the  first  degree  in  one  count,  murder  in  the  second  degree 
in  the  second  count,  and  of  manslaughter  in  the  third  count.  He  was 
put  upon  trial  and  the  jury  after  a  time  stated  to  the  court  that  they 
had  agreed  that  the  defendant  was  not  guilty  on  the  other  counts.    The 

4    Dec.  Vol.  19 
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court  thereupon  discharged  the  jury,  on  motion  of  the  prosecuting  at- 
torney and  against  the  consent  of  the  defendant. 

At  a  succeeding  term  the  defendant  filed  a  plea  in  bar  on  the  ground 
that  he  had  been  acquitted  of  the  charge  of  murder  in  the  first  degree, 
to  which  a  demurrer  was  filed  by  the  state.  On  the  question  thus  made 
the  Supreme  Court  said,  page  404 : 

**A  verdict  in  either  a  civil  or  criminal  case  must  be  considered  an 
entire  thing.  It  must  respond  to  the  whole  declaration,  and  to  every 
count  in  the  indictment,  or  the  court  cannot  legally  receive  it  as  the  ver- 
dict of  the  jury.  •  •  •  In  this  case  the  record  shows  that  the  jury 
could  not  agree  on  a  verdict  on  the  two  last  counts  in  the  indictment ; 
and  having  agreed  on  the  first  was  no  reason  why  the  verdict  should  have 
been  received.  It  was  in  law  no  verdict,  and  the  court  did  not  err  in 
rejecting  it  altogether." 

In  the  case  at  bar  the  circuit  court  reversed  the  judgment  of  the 
trial  court  and  set  aside  the  verdict  for  errors  appearing  on  the  record 
of  the  case.  It  was  an  invalid  verdict  and  judgment.  An  invalid  ver- 
dict is  no  verdict,  and  is  equivalent  to  a  disagreement  of  the  jury  on 
the  count  on  which  it  is  returned. 

But  it  is  claimed  by  counsel  that  the  case  at  bar  is  to  be  distinguished 
from  this  authority,  and  it  must  be  conceded  that  the  facts  are  quite 
dissimilar.  Here  the  three  counts  of  the  indictment  each  charged  mur- 
der in  the  first  degree.  In  Hurley  v.  State,  supra,  the  counts  of  the  in- 
dictment charged  crimes  of  different  degree ;  but  would  not  the  general 
analogies  of  the  law  require  the  same  ruling  or  decision  in  the  one  case 
as  in  the  other! 

A  case  of  similar  character  in  its  facts  is  State  v.  Behimer,  20  Ohio 
St.  572.  Behimer  was  put  upon  trial  on  an  indictment  charging  murder 
in  the  first  degree  in  a  single  count.  A  jury  found  him  not  guilty  of 
murder  in  the  first  degree  but  guilty  of  murder  in  the  second  degree. 

The  defendant  thereupon  moved  the  court  to  s^t  aside  that  portion 
of  the  verdict  finding  him  guilty  of  murder  in  the  second  degree  and  for 
a  new  trial.  The  court  sustained  the  motion  and  set  aside  the  verdict 
and  granted  a  new  trial.  At  the  next  term  of  the  court  a  plea  in  bar  was 
filed,  setting  forth  the  verdict  at  the  previous  term  in  bar  of  his  further 
prosecution  on  the  indictment  charging  murder  in  the  first  degree.  The 
state  demurred  and  the  court  overruled  the  demurrer,  and  held  that  the 
special  plea  was  a  bar  to  the  further  prosecution  of  the  defendant  on 
the  indictment  for  murder  in  the  first  deprree,  to  which  ruling  the  prose- 
cuting attorney  excepted.  At  the  February  term  of  court,  1871,  the  case 
came  to  trial  again,  and  the  jury  found  the  defendant  not  guilty  of 
nuirder  in  the  second  degree,  but  guilty  of  manslaughter.  The  defend- 
ant then  moved  the  court  to  set  aside  this  veidiet,  or  so  far  as  the  same 
found  the  defendant  guilty  of  man.slaiijrhter.     The  court  sustained  this 
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motion  and  ordered  the  verdict  to  be  set  aside,  and  awarded  the  defend 
ant  a  new  trial.  The  prosecuting  attorney  excepted^  and  filed  a  petition 
in  error  in  the  Supreme  Court  for  a  ruling  on  the  questions  presented. 
The  court  held  that  the  rule  in  criminal  cases  was  the  same  as  that  in 
dvil  cases,  and  that  is,  that  where  a  part  of  the  issue  has  been  found 
for  the  defendant,  and  he  should  obtain  a  new  trial,  that  the  whole  issue 
would  be  reopened  for  investigation  on  the  second  trial. 

The  court  say,  at  page  577 : 

"In  the  case  now  before  us,  if,  after  the  granting  of  the  new  triai, 
the  finding  of  the  jury  acquitting  the  defendant  of  murder  in  the  first 
d^ree,  stood  as  an  adjudication  of  that  fact,  and  had  its  full  legal  effect, 
it  would  preclude  his  retrial  for  any  of  the  lower  degrees  of  homicide. 

"Thus,  *an  acquittal  on  an  indictment  for  murder  will  be  a  good 
plea  to  an  indictment  for  manslaughter  of  the  same  person;  and  e 
converse  an  acquittal  on  an  indictment  for  manslaughter  will  be  a  bar 
to  a  prosecution  for  murder ;  for  in  the  instance,  had  the  defendant  been 
goilty,  not  of  murder  but.  of  manslaughter,  he  would  have  been  found 
guilty  of  the  latter  offense  on  that  indictment;  and  in  the  second  in- 
stance, since  the  defendant  is  not  guilty  of  manslaughter,  he  cannot  be 
guilty  of  manslaughter  under  circumstances  of  aggravation  which  en- 
large it  into  murder. '     *     •     • 

"But  the  effect  of  setting  aside  the  verdict  finding  the  defendant 
guilty,  was  to  leave  at  issue  and  undetermined  the  fact  of  the  homicide ; 
also  the  fact  whether  the  defendant  committed  it,  if  one  was  committed. 
The  legal  presumption  on  his  plea  of  not  guilty,  was  of  his  innocence; 
and  the  burden  was  on  the  state  to  prove  every  essential  fact.  The  only 
effect,  therefore,  that  could  be  given  to  so  much  of  the  verdict  as  ac- 
quitted the  defendant  of  murder  in  the  first  degree,  after  the  rest  of  it 
had  been  set  aside,  would  be  to  regard  it  as  finding  the  qualities  of  an 
act  while  the  fact  of  the  existence  of  the  act  was  undetermined.  This 
would  be  a  verdict,  to  the  effect,  that  if  the  defendant  committed  the 
homidde,  he  did  it  without  'deliberate  and  premeditated  malice.' 

"There  can  be  no  legal  determination  of  the  character  of  the  malice 
of  a  defendant  in  respect  to  a  homicide  which  he  is  not  found  to  have 
committed ;  or  rather,  of  which,  under  his  plea,  he  is,  in  law,  presumed 
to  be  innocent. 

"The  indictment  was  for  a  single  homicide.  The  defendant  could, 
therefore,  only  be  guilty  of  one  offense,  and  could  be  subject  to  only  one 
punishment.  The  degrees  of  the  offense  differed  only  in  the  quo  animo 
with  which  the  act  causing  the  homicide  was  committed.  The  question 
of  fact  was  whether  a  criminal  homicide  had  been  committed,  and,  if 
•0,  whether  the  circumstances  of  aggravation  were  such  as  to  raise  it 
above  the  grade  of  manslaughter.     If  the  finding  as  to  the  main  fact 
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is  set  aside,  the  finding  ?s  to  the  circumstances  necessarily  goes  with 
it.     •     •    • 

**It  seems  to  us,  therefore,  that  the  necessary  result  of  granting 
the  "defendant's  motion  for  a  new  trial,  was  to  set  aside  the  whole  ver- 
dict; and  this  having  been  done  at  his  own  instance,  it  can  neither 
operate  as  an  acquittal,  nor  as  a  bar  to  the  further  prosecution  of  any 
part  of  the  offense  charged." 

Fox  V.  State,  34  Ohio  St.  377,  is  perhaps  an  extreme  case.  The 
defendant  was  indicted  on  a  charge  of  rape;  the  jury  found  the  de- 
fendant not  guilty  of  rape  as  charged  in  the  indictment,  but  guilty  of 
an  attempt  to  commit  a  rape,  and  the  defendant  was  sentenced  to  a  term 
of  imprisonment  in  the  penitentiary. 

On  a  petition  in  error  the  Supreme  Court  held  that  an  attempt  to 
commit  a  rape  was  no  crime  in  Ohio,  and  instead  of  discharging  the 
defendant,  in  error.  Fox,  on  the  verdict  of  the  jury  of  not  guilty  of 
rape,  reversed  the  judgment  of  the  common  pleas  court,  and  remanded 
the  cause  for  a  new  trial.  The  languAge  of  the  court  is  as  follows,  page 
381: 

**In  our  opinion,  the  verdict  having  failed  to  respond  to  the  whole 
indictment  in  such  manner  as  to  authorize  the  court  below  either  to 
sentence  the  accused  or  to  order  his  discharge,  it  was  the  duty  of  the 
court,  on  its  own  motion,  to  set  the  verdict  aside,  and  to  order  a  new 
trial.'' 

A  case  more  nearly  in  point  in  its  facts  is  Jarvis  v.  State,  19  Ohio 
St.  585.  In  that  case,  the  first  count  charged  homicide  by  throwing  a 
glass  tumbler  against  the  head  of  the  deceased ;  the  second  count,  by  strik- 
ing the  head  of  the  deceased  with  a  tumbler  in  the  hand ;  and  the  third 
count,  by  striking  the  head  with  the  hand.  A  trial  resulted  in  a  verdict 
of  guilty  as  charged  in  the  third  count,  and  not  guilty  as  charged  in  the 
first  and  second  counts.  The  court  sustained  a  motion  to  set  aside  the 
verdict,  and  Jarvis  filed  a  plea  in  bar  on  the  ground  of  the  former 
acquittal  on  the  first  and  second  counts.  A  demurrer  was  sustained  to 
this  plea  in  bar,  and  the  defendant  was  again  placed  on  trial.  The  ver- 
dict of  the  jury  at  the  .second  trial  was  guilty  as  charged  in  the  first 
count,  and  not  guilty  as  charged  in  the  second  and  third  counts.  The 
court  overruled  a  motion  to  set  aside  this  verdict,  and  entered  a  judg- 
ment thereon.  On  a  petition  in  error  in  the  Supreme  Court  the  judg- 
ment of  the  court  of  common  pleas  was  aflSrmed  on  the  authority  of 
Lcsslie  V.  Statey  18  Ohio  St.  390. 

Lesslie  v.  State,  supra,  is  one  that  appears  to  be  directly  in  point. 
The  facts  are  not  fully  stated  in  the  report  of  the  case,  but  from  the 
statement  given  it  seems  to  be  more  nearly  like  the  case  at  bar  in  its 
facts  than  any  other  one  cited. 

At  the  December  term,  1866,  of  the  court  of  common  pleas  of  Mont- 
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gomery  county,  Joseph  Lesslie  was  indicted  on  three  counts,  each  charjr- 
ing  him  with  murder  in  the  first  degree,  in  causing  the  death  of  Mary 
Miranda  Caylor,  hy  means  of  a  pistol  shot.  He  was  put  upon  trial  at 
the  April  term  of  that  court,  1867.  The  jury's  verdict  was,  ** guilty  of 
murder  in  the  first  degree,  as  charged  in  the  first  count  of  the  indict- 
ment: and  not  guilty  as  charged  in  the  second  and  third  counts  of  the 
indictment."  Lesslie  moved  the  court  to  set  aside  this  verdict  and  grant 
a  new  trial,  on  grounds  therein  stated.  This  motion  was  sustained  by 
the  court,  and  licsslie  again  was  put  on  trial,  at  the  December  term, 
1868;  that  trial  resulted  in  a  verdict  of  guilty  of  manslaughter,  as 
charged  in  the  third  count  in  the  indictment,  and  not  guilty  as  charged 
in  the  first  and  second  counts. 

Lesslie  thereupon  moved  the  court  to  release  him  from  the  charges 
contained  in  the  indictment,  and  discharge  him  from  custody,  on  the 
ground  that  on  the  first  trial  he  was  found  guilty  of  nuirder  in  the  first 
degree,  as  charged  in  the  first  count  of  the  indictment,  and  not  guilty 
as  charged  in  the  second  and  third  counts,  and  that  thLs  verdict  was  set 
aside  and  a  new  trial  granted;  and  that  upon  the  second  trial  he  was 
found  not  guilty  upon  the  first  and  second  counts  in  the  indictment, 
but  guilty  of  manslaughter  upon  the  third  count,  and  claimed  that  the 
verdifet  of  guilty  of  manslaughter  was  irregular,  illegal  and  void.  Thi.s 
motion  was  overruled,  and  he  was  sentenced  for  a  term  of  imprisonment 
in  the  penitentiary. 

The  court  say,  at  the  outset  of  the  opinion,  page  393 : 

**The  three  counts  of  the  indictment,  in  this  case,  relate  to  the 
same  person  killed,  and  to  one  act  of  killing.  They  are  all  founded  upon 
the  same  transaction,  and  are  intended  to  meet  the  facts  as  they  may 
be  found  from  the  evidence  on  the  final  trial.  A  conviction  upon  all  or 
any  one  of  the  counts  would  have  subjected  the  plaintiff  in  error  to  but 
one  punishment.  This  is  not  a  case  of  separate  and  distinct  oftenses  set 
forth  in  different  counts  of  the  same  indictment.  The  several  counts 
are  inserted  solely  for  the  purpose  of  meeting  the  evidence  as  it  may 
appear  on  the  trial,  the  crime  charged  being  substantially  the  same  in 
each  count." 

These  words  of  the  Supreme  Court  are  equally  as  applicable  to  the 
case  at  bar.  We  cannot  agree  with  counsel  for  the  defendant  that  the 
counts  of  the  indictment  in  this  case  charge  separate  and  distinct  of- 
fenses. They  each  charge  murder  in  the  first  degree,  and  charge  sepa- 
rate and  distinct  offenses  only  in  the  sense  that  murder  in  the  first  d(»- 
gree  includes  within  it  offenses  of  lesser  atrocity. 

The  court  say  further,  page  394 : 

**The  ground  of  the  motion  for  the  discharge  of  the  defendant  \x'- 
low,  after  his  conviction  upon  the  third  count,  on  the  second  trial,  was 
that  he  had,  on  the  first  trial,  been  acquitted  on  the  same  count.    The 
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logical  result  of  this  position,  as  applied  to  this  case  would  seem  to  be, 
that,  on  the  new  trial  being  granted,  he  was  entitled  to  his  discharge 
from  the  whole  indictment;  for  the  first  and  third  counts  were  sub- 
stantially alike,  and  were  both  in  fact  for  the  same  offense,  and  if  the 
verdict  of  acquittal  on  the  third  count  remained  in  force  and  operated 
as  a  bar  to  a  retrial  upon  that  count,  it  would  be  equally  effective  against 
the  further  prosecution  on  the  first  count,  and  could  be  formally  pleaded 
in  bar  as  a  former  acquittal.  A  verdict  of  acquittal  not  only  operates 
to  discharge  the  defendant  from  the  indictment  on  which  he  has  been 
tried,  but  constitutes  a  bar  to  any  other  substantially  like  it  for  the  same 
offense. 

*' Where  the  indictment,  though  consisting  of  several  counts,  is 
founded  upon  a  single  transaction,  the  verdict  is  a  unit,  and  lays  the 
foundation  for  but  a  single  judgment.  A  verdict  of  guilty  upon  one 
of  the  counts,  and  of  not  guilty  upon  the  others,  is  followed  by  the  same 
legal  consequences  as  a  verdict  of  guilty  upon  all  the  counts ;  and  when 
in  either  case,  the  verdict  is  set  aside  and  a  new  trial  granted  on  the  de- 
fendant's motion,  the  case  is  opened  for  retrial  upon  the  counts  upon 
which  he  was  acquitted,  as  well  as  those  upon  which  he  was  convicted. 
If  this  were  not  so,  the  value  and  object  of  the  rule  allowing  a  single 
offense  to  Ue  charged  in  different  ways  in  several  counts  would  be  great- 
ly impaired,  and  often  defeated." 

So,  too,  if  the  defendant  in  this  case,  by  the  former  verdict,  were 
freed  of  the  charge  of  the  murder  of  Katherine  Hughes  in  the  commis- 
sion of  rape,  it  would  be  an  adjudication  of  the  fact  of  the  killing,  and 
aliso  of  the  fact  that  he  is  the  person  who  committed  that  act;  and  those 
facts  being  adjudicated,  he  could  not  be  placed  upon  trial  upon  the 
third  count  of  this  indictment.  The  argument  of  the  Supreme  Court 
in  Lesslie  v.  State,  supra,  applies  with  force  to  the  question  in  the  case 
at  bar. 

We  therefore  hold  that  the  setting  aside  of  the  verdict  by  the 
circuit  court  of  Coshocton  county,  and  the  reversal  of  the  judgment, 
placed  the  state  and  the  defendant  in  the  same  position  that  they  were 
in  before  the  trial.  In  other  words,  that  the  verdict  of  the  jury  in  that 
trial  was  an  entire  thing,  and  when  reversed  upon  the  application  of 
the  defendant  himself,  at  his  instance,  he  cannot  now  be  heard  to  say 
that  it  must  stand  as  an  acquittal  of  the  offense  as  charged  in  the  first 
and  second  counts  of  the  indictment. 

The  authorities  cited  by  counsel  of  the  defendant,  many  of  them, 
are  foreign  to  our  state,  and  have  but  little  weight  as  authority  as 
against  the  decision  of  our  own  Supreme  Court.  Sutcliffe  v.  State,  18 
Ohio  469  [51  Am.  Dec.  459],  is  but  a  dictum,  and  is  entitled  to  but 
little  consideration. 

In  addition  to  the  authorities  cited,  we  might  call  the  attention  of 
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counsel  to  the  case  of  Hurley  v.  State,  2  Circ.  Dec.  630  (4  B.  425),  de- 
cided by-the  circuit  court  of  Hamilton  county.  We  call  the  attention  of 
counsel  particularly  to  the  language  of  the  court  on  page  631 : 

"The  plea  of  the  defendant  that  he  was  once  in  jeopardy,  is  not 
well  founded,  for  the  judgment  for  and  against  him,  is  set  aside  at  his 
own  instance,  and  he  has  no  right  to  complain  of  that  which  he  himself 
has  brought  abouf 

Our  judgment  is  that  the  demurrer  to  the  plea  in  bar  should  be 
sustained  and  the  plea  dismissed. 


ESTOPPEL— INSURANCE. 

[Hamilton  Common  Pleas.  May   29,   1908.] 

Laura  A.  Mabung  v.  Metropoutan  Life  Ins.  Co. 

1.  WDB  FBAUOTJLElfTLT  TAKING  OUT  InSUBANCB  ON  HEB  HuSBAND  AND  CONCEALING 

Such  Fact  fbom  Company  Estopped  to  Dent  Considebation  fob  Pbkmiums 

PAm  BT  Heb. 
Where  a  wife  takes  out  a  policy  of  Insurance  on  the  life  of  her  husband 
without  his  knowledge  or  consent,  the  existence  of  which  he  subsequently 
discovers,  and  In  her  dealings  with  the  company  conceals  such  fact  after 
she  knew  or  ought  to  have  known  that  his  consent  was  necessary,  her 
fraudulent  conduct  In  either  event  precludes  her  from  asserting  that  the 
premiums  paid  by  her,  although  with  the  subsequent  acqulescences  of  her 
husband,  were  without  consideration. 

2.  Subsequent  FBAunrnxNT  Conduct  in  Concealment  Pbecludes  Equally  with 
Original  Fbaudulent  Acts. 

Estoppel  which  precludes  a  wife,  taking  out  a  policy  on  the  life  of  her 
husband,  from  the  benefit  of  a  want  of  a  consideration  when  the  fraudu- 
lent conduct  is  concomitant  with  the  issuance  of  the  policy,  is  equally 
applicable  when  the  fraudulent  conduct  is  subsequent  to  its  issuance 
but  during  the  nominal  life  of  the  policy. 
[Syllabus  approved  by  the  court.] 

Dudley  P.  Wayne  and  W.  A.  Hicks,  for  plaintiff. 
Robertson  &  Buchwalter,  for  defendant. 

HUNT.  J. 

The  plaintiff,  Laura  A.  Marling,  and  her  husband,  John  B.  Marling, 
are  both  more  than  ordinarily  intelligent  and  familiar  with  business 
methods,  in  other  words,  with  contracts,  their  obligations  and  limita- 
tions, for  business  is  essentially  a  life  of  contract  in  which  the  perform- 
ance and  expected  performance  of  contracts  under  anticipated  condi- 
tions are  always  in  mind.  John  B.  Marling  was  the  cashier  of  the  Hall 
Safe  &  Lock  Company  for  many  years  until  his  retirement  from  busi- 
ness; and  his  wife,  having  inherited  property  interests  of  her  own  to 
care  for,  was  an  occasional  visitor  at  the  races,  a  small  shareholder  in 
a  neighboring  race  track  association,  and  was  at  least  an  occasional  par- 
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ticipaiit  in  the  hazards  of  such  business,  consorting  with  friends  of  that 
fraternity.  She  gradually  began  to  live  apart  from  her  husband  for 
reasons  not  disclosed  in  the  evidence,  except  as  may  be  inferred  from 
the  manifest  disparity  of  ages  and  tastes. 

She  contributed  to  her  finances  by  the  use  of  her  knowledge  of 
stenotrraphy.  and  after  business  trips  to  New  York,  established  and  suc- 
cessfully managed  a  rooming  house  in  that  city,  doing  all  these  things 
with  the  apparent  acquiescence  of  her  husband,  who  by  his  constant  at- 
tendance at  each  day  of  the  trial  of  this  case,  even  to  the  postponed 
day  of  argument,  and  by  his  testimony  manifested  his  interest  in  her 
success  in  this  case. 

On  July  25,  1890,  Laura  A.  Marling  signed  an  application  to  the 
^fetropolitan  Life  Insurance  Company  for  a  $500  insurance  policy  on 
the  life  of  her  husband,  John  B.  Marling.  The  blanks  in  the  body  of  the 
application  are  filled  up  in  the  handwriting  of  the  agent,  John  Mc- 
]^Iullen.  On  the  other  side  of  the  application  blank  is  a  blank  for  the 
physician 's  certificate.  This  is  filled  up  in  the  handwriting  of  the  phy- 
sician, and  immediately  to  the  left  of  the  physician's  certificate  is  what 
purports  to  be  the  signature  of  the  insured,  John  B.  Marling. 

In  the  application,  the  applicant  warrants  the  truth  of  the  answers 
and  representations  made  in  the  application  and  in  the  medical  examin- 
ation as  all  being  true. 

Plaintiff  testifiis  that  she  did  not  write  the  signature  of  John  B. 
Afarling  and  does  not  know  who  did.  John  B.  Marling  says  he  did 
not  write  it,  that  he  was  not  examined,  and  that  until  some  years  after 
the  date  of  the  application  he  knew  nothing  whatever  about  the  matter. 
The  agent  who  took  the  application  has  been  dead  for  many  years; 
and  the  examining  physician  was  not  called  as  a  witness  as  it  was 
stated  that  he  had  no  recollection  whatever  of  the  subject.  The  plaintiff 
says  that  at  the  time  of  the  application  she  was  assured  by  the  agent 
that  her  husband's  consent  was  not  necessary. 

The  signature  of  John  B.  Marling  by  comparison  with  the  hand- 
writing of  the  agent  and  of  the  examining  physician,  and  of  Laura  A. 
Marling,  and  of  the  signature  of  John  B.  Marling  to  a  deposition  taken 
in  this  ease,  differs  radically  from  the  handwriting  of  the  agent  and  the 
examining  physician,  and  is  wonderfully  similar  not  only  to  the  hand- 
writing of  Laura  A.  Marling,  but  to  that  of  John  B.  ^larling  himself, 
so  that  as  far  as  similarity  of  handwriting  can  be  judged  by  a  non- 
(»xpert,  the  signature  of  John  B.  Marling  at  the  foot  of  the  medical  ex- 
amination might  be  either  that  of  John  B.  Marling  or  of  the  plaintiff, 
his  wife. 

The  fact  that  if  John  B.  Marling  did  not  sign  the  medical  examina- 
tion the  plaintiff  may  have  done  so,  is  made  probable  by  the  fact  that 
in  1892  she  admits  that  she  insured  her  mother's  life  in  the  same  com- 
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pany  and  on  the  same  plan,  without  her  mother's  knowledge  and  signed 
her  mother's  name  to  the  application,  knowing  it  to  be  necessary,  and 
in  1899  when  she  did  not  care  any  longer  to  carry  such  insurance,  she 
negotiated  with  the  company  for  a  settlement,  and  testifies  that  she  may 
have  signed  her  mother's  name  to  the  blank  necessary  to  be  signed  in 
making  such  settlement. 

At  the  time  of  the  delivery  of  the  policy  to  the  plaintiff  there  was 
also  delivered  to  her  a  premium  receipt  book  succeeded  by  other  similar 
books  filled  with  premium  receipts.  Although  the  plaintiff  has  produced 
only  the  last  two  of  the  books,  from  the  evidence  it  is  disclosed  that  all 
of  such  books  contained  the  printed  rule  as  to  the  insured  s  constant  being 
necessar>'  to  the  validity  of  the  policy. 

The  plaintiff  says  that  although  she  may  have  read  such  rule,  she 
paid  no  attention  to  it  until  about  1895  when,  upon  receiving  a  new  book, 
she  called  the  collecting  agent's  attention  to  it  and  was  assured  that  it 
did  not  apply  to  her  policy.  Upon  this  statement  she  says  that  she 
relied  and  made  no  further  investigations,  but  continued  the  payment 
of  her  premiums. 

The  plaintiff  claims  that  for  many  years  she  managed  to  keep  the 
existence  of  this  policy  from  the  knowledge  of  her  husband,  supposing 
that  this  knowledge  and  consent  thereto  was  unnecessary,  and  for  the 
further  reason  that  her  husband  was  opposed  to  life  insurance,  although 
the  evidence  shows  that  in  1891  her  husband  at  her  solicitation  took  out 
a  policy  in  a  Hartford  insurance  company,  and  kept  it  up  for  several 
years,  and  further  in  1897  and  1898,  when  he  discovered  the  premium 
receipt  book,  he  made  no  such  objecticms,  nor  took  any  such  action  as 
would  preclude  a  finding  of  his  full  ac(|uiescence  in  the  continued  carry- 
ing of  the  policy,  nor  were  his  feelings  toward  his  wife  at  that  time 
such  that  if  that  was  the  first  knowledge  he  had  of  the  policy  and  book, 
he  would  not,  with  his  knowledge  of  business,  have  examined  the  book, 
as  in  Metropolitan  Ins.  Co.  v.  Felix,  73  Ohio  St.  46  [75  N.  E.  Rep.  941], 
sufficiently  to  have  advised  his  wife  of  the  invalidity  of  the  policy. 

If  this  natural  act,  under  the  circumstances,  had  been  done,  and 
suit  had  been  brought  for  the  premiums  paid,  and  if  full  credence  were 
given  to  the  testimony  of  the  plaintiff  and  her  husband,  the  case  would 
have  been  almost  identical  with  Metropolitan  Ins.  Co.  v.  Felix,  supra,  ex- 
cept as  plaintiff's  own  conduct  and  knowledge  might  have  differentiated  it. 

Marling  may  not  have  been  able  to  advise  his  wife  that  she  could 
have  recovered  all  of  the  premiums  paid,  but  with  his  business  experience 
he  would  have  advised  her  that  it  was  useless  to  pay  further  premiums. 

Plaintiff,  without  any  objections  on  the  part  of  her  husband,  con- 
tinued to  pay  the  premiums  for  several  years  more,  until  in  1903,  her 
husband  then  being  an  old  man,  but  in  good  health,  she  entered  into 
correspondence  with  the  company  and  into  negotiations  with  the  local 
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agents  in  regard  to  cashing  the  policy.  These  negotiations  occapied 
some  time,  and  although  during  such  negotiations  she  carried  the  policy 
and  book  back  and  forth  in  going  to  and  from  her  place  of  business, 
she  still  claims  that  she  did  not  appreciate  the  force  of  the  rule  as  to 
the  necessity  of  her  husband's  consent  to  the  original  issuance  of  the 
policy. 

During  that  time  she  claims  she  lost  the  policy  and  the  first 
premium  books. 

When  the  time  arrived  at  which  the  company  said  a  settlement 
could  be  mdde,  in  1905,  she  was  given  a  Uank  to  be  signed  by  her  hus- 
band, similar  to  the  blank  to  which  she  says  she  may  have  signed  her 
mother's  name,  when  a  settlement  was  obtained  on  her  mother's  policy, 
and  was  told  that  this  blank  must  be  signed  by  her  husband  before  the 
settlement  could  be  made. 

During  these  negotiations  nothing  was  ever  said  by  her  to  the 
company  or  its  agents  in  regard  to  the  policy  having  been  issued  with- 
out her  husband's  consent  and  continued  against  his  wishes,  although  if 
the  plaintiff  thought  that  such  original  consent  was  not  necessary  to  the 
validity  of  the  policy,  it  would  have  been  natural  for  her,  when  told  to 
get  her  husband's  consent  to  the  settlement,  to  say  that  she  did  not 
know  what  he  had  to  do  with  the  settlement ;  especially  as  at  that  time 
she  claims  to  have  been  living  apart  from  her  husband.  Possibly  if  the 
settlement  had  been  otherwise  satisfactory  she  would  not  have  hesitated 
to  have  signed  her  husband's  name,  as  she  admits  she  may  have  done  in 
the  settlement  of  her  mother's  policy. 

^  She  did  not  make  any  settlement  of  the  policy,  the  terms  offered 
not  being  satisfactory,  but  continued  to  pay  premiums  until  on  Novem- 
ber 1,  1905,  she  read  in  the  daily  papers  a  report  of  the  decision  of  the 
Supreme  Court  in  Metropolitan  Ins,  Co.  v.  Felix,  supra.  Then  for  the 
first  time  she  claims  she  not  only  learned  that  the  policy  was,  and  had 
always  been,  void  by  reason  of  the  want  of  her  husband's  consent  to  its 
issue,  but  also  that  if  she  could  prove  that  fact  she  could  recover  all 
the  premiums  paid  and  interest. 

With  business-like  energy  and  confidence  in  her  own  abilities  to  take 
care  of  hei>  own  interests,  not  only  with  the  company  but  with  the  attor- 
neys, she  proceeded  to  avail  herself  of  the  information,  and  entered  into 
negotiations  with  the  company.  After  she  called  their  attention  to  the 
fact  that  she  relied  upon  Metropolitan  Ins.  Co.  v.  Felix,  supra,  she  un- 
wittingljr  wrote  her  husband's  name  and  her  own  on  a  piece  of  paper, 
and  when  her  attention  was  called  to  the  similarity  of  the  handwriting 
on  such  paper  to  both  her  signature  and  her  husband 's  signature  on  the 
application,  she  attempted  to  destroy  such  paper,  going  for  that  pur- 
pose to  the  ofiice  of  the  company 's  attorney  with  whom  she  had  previous 
interviews  in  regard  to  a  settlement.    The  fact  that  the  attorney  of  the 
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company  permitted  Mrs.  Marling  to  disclose  her  case  as  a  prospective 
client  without  informing  her  of  his  relations  with  the  company,  in  some 
respect  excuses  her  conduct  toward  him,  but  nevertheless  her  attempt 
to  destroy  a  paper  in  his  possession,  after  she  knew  that  he  was  the  com- 
pany's attorney,  is  in  accordance  with  her  prior  conduct. 

Without  regard,  therefore,  to  how  far  the  acquiescence  of  the  hus- 
band in  the  payment  by  the  plaintiff  of  premiums  for  years  after  the 
alleged  discovery  by  him  of  the  existence  of  the  policy  might  cure  the 
want  of  consent  to  the  original  issuance  of  the  policy — if  there  was  such 
want  .of  consent— there  seems  to  have  been  fraudulent  conduct  on  the 
part  of  the  plaintiff  in  signing  her  husband's  name  to  the  application « 
or  if  she  did  not  sign  his  name,  and  if  she  originally  supposed  that  such 
consent  was  not  necessary,  in  the  concealment  of  such  want  of  consent 
in  her  own  subsequent  dealing  with  the  company,  after  she  must  have 
known  that  such  consent  was  necessary. 

The  present  case  differs  radically  therefore,  from  the  case  of  Metro- 
politan  Ins.  Co.  v.  Felix,  supra;  but  the  doctrine  of  Lord  Mansfield, 
quoted  on  page  53  of  that  case,  i.  e.,  ''There  being  no  fraudulent  con- 
duct by  the  beneficiary,  to  constitute  a  consideration  for  the  payment 
of  premiums  there  must  be  a  contract  against  which  at  the  time  of  its 
execution,  the  insurer  cannot  interpose  a  valid  defense,'*  in  its  very 
first  clause  precludes  the  plaintiff  in  this  case  from  now  claiming  that 
the  premiums  paid  by  her  were  without  consideration. 

The  petition  of  the  plaintiff  will  therefore  be  dismissed. 

Decision  on  Motion  to  Set  Aside  Judgment  and  for  a  Rehearinq. 

It  is  urged  in  this  case  that  if  the  judgment  is  founded  in  any  way 
upon  a  finding  that  Mrs.  Marling  signed  her  husband's  name  that  such 
fact  must  be  established  beyond  a  reasonable  doubt  and  not  by  the  mere 
preponderance  of  the  testimony.  Lexington  Fire,  L.  &  M.  Ins.  Co.  v. 
Paver,  16  Ohio  324  and  Strader  v.  Mullane,  17  Ohio  St.  624,  are  cited 
as  supporting  the  proposition.  A  later  case,  Bell  v.  McGinness,  40  Ohio 
St.  204  [48  Am.  Rep.  673],  is  inconsistent  with  such  rule. 

It  is  further  Urged  that  if  the  plaintiff  was- not  guilty  of  any  fraud- 
ulent conduct  at  the  time  of  the  issuance  of  the  policy,  any  subsequent 
fraudulent  conduct  would  not  bring  the  case  within  the  quotation  from 
Lord  Mansfield  in  Metropolitan  Ins.  Co.  v.  Felix,  73  Ohio  St.  46  [75  N. 
E.  Rep.  941].  The  same  reason,  i.  e.,  estoppel  which  precludes  the 
plaintiff  from  the  benefit  of  a  want  of  consideration  when  the' fraudulent 
conduct  is  concomitant  with  the  issuance  of  the  policy,  is  equally  ap- 
plicable when  the  fraudulent  conduct  is  subsequent  to  such  issuance  but 
during  the  nominal  life  of  the  policy,  and  the  original  decision  in  this 
case,  if  necessary,  should  be  modified  to  so  state. 

The  motions  will  therefore  be  overruled. 
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BENEFICIAL  ASSOCIATIONS— INSURANCE. 

[Hamilton  Common  Pleas,  April  Term,  1908.] 
Eugene  Dai^y  v.  Brotherhood  op  Railway  Trainmen. 

Dbclakations  of  Assured  as  to  His  He/lth  Made  Prior  or  Subsequent  to  His 
Application  Held  Inadmissiblb. 
Mutual  beneficiary  associations  are  not  excepted  from  the  rule  excluding 
declarations  or  admissions  as  to  the  health  of  insured  made  prior  or 
subsequent  to  his  application  for  insurance,  and  not  part  of  the  res  gestae, 
as  evidence  of  falsity  of  statements  in  assured's  application;  such  state- 
ments can  only  be  admitted  in  connection  with  other  substantive  evi- 
dence showing  falsity  of  statements  therein  and  as  evidence  of  knowl- 
edge thereof  by  assured  near  the  time  of  making  the  application. 

[Syllabus  approved  by  the  court.] 
Motion  for  new  trial. 

The  defendant  is  a  fraternal  beneficiary  association  under  the  laws 
of  Ohio. 

In  March,  1904,  James  Daley  was  admitted  to  membership  and 
about  March  28,  the  defendant  issued  and  James  Daley  accepted  a 
beneficiary  or  insurance  certificate  by  which  at  his  death  in  accordance 
with  and  subject  to  the  conditions  set  forth  in  the  certificate  and  the 
constitution  and  bylaws  of  the  association  there  was  to  be  paid  to  the 
plaintiff  Eugene  Daley  the  sum  of  $1,350. 

This  certificate  was  issued  after  and  as  the  result  of  a  written 
application  theretofore  made  March  20,  1904,  by  James  Daley.  In  this 
application  James  Daley  made  certain  statements  in  the  form  of  an- 
swers to  certain  questions  printed  on  the  application  blank.  James 
Daley  died  April  28,  1904,  and  this  suit  is  brought  by  Eugene  Daley 
upon  the  insurance  certificate. 

The  defendant  says  that  some  of  the  statements  of  James  Daley 
in  his  application  were  false  and  in  its  answer  sets  up  specifically  in 
what  respect  such  statements  are  claimed  to  be  false  and  further  saj's 
that  such  insurance  certificate  would  not  have  been  issued  except  by 
reason  of  defendant 's  reliance  on  the  truth  of  such  statements  as  made. 

During  the  trial  the  defendants  offered  evidence  of  oral  state- 
ments or  declarations  of  James  Daley,  before  and  after  the  issuance  of 
the  insurance  certificate,  as  to  his  physical  condition,  at  and  before  the 
time  such  oral  statements  were  made.  Such  declarations  were  not 
offered  as  expressions  of  physical  condition,  but  as  declarations  in  the 
nature  of  admissions.  Objections  to  such  evidence  were  sustained.  The 
jury  brought  in  a  verdict  for  the  plaintiff  and  the  defendant  filed  a 
motion  to  set  aside  this  verdict  and  for  a  new  trial. 

William   Littleford  and  H.  Q.  Frost,  for  plaintiff. 
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Hoffman,  Bode  &  LeBlond,  for  defendant : 

Cited  and  commented  upon  the  following  authorities:  McNtitt  v. 
Kaufman,  26  Ohio  St.  127;  Metropolitan  Life  Ins.  Co.  v.  Howie,  62  Ohio 
St.  204  [56  N.  E.  Rep.  908] ;  Kltink  v.  Railway,  74  Ohio  St.  125  [77  N. 
E.  Rep.  752] ;  Judge  v.  Benefit  Assn.  30  O.  C.  C.  133;  Despatch  Line 
V.  Glenny,  41  Ohio  St.  166;  Thompson,  Trial  Ev.  Sec.  357;  Andrews  v. 
Watson,  12  Circ.  Dec.  686;  Foxhevery,  Order  of  Red  Cross,  24  0.  C.  C. 
56;  Tafel  v.  Supreme  Commandery  K.  of  O.  R.  9  Dec.  Re.  88  (12  Bull. 
35) ;  Thesing  v.  Supreme  Lodge  K.  of  A.  11  Dec.  Re.  88  (24  Bull.  401) ; 
Ohio  Ins.  Law  234;  Fraternal  Mut.  Life  Ins.  Co.  v.  Applegate,  7  Ohio 
St.  293;  Swift  V.  Insurance  Co.  63  N.  Y.  186  [20  Am-  Rep.  522]; 
Schufflin  V.  State,  20  Ohio  St.  233 ;  Thurman  v.  State,  2  Circ.  Dec.  466 
(4  R.  141) ;  Hunter  v.  Fraternal  Alliance,  7  Dec.  239  (5  N.  P.  35) ; 
Hartford  Prot.  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452  [59  Am.  Dec.  684] ; 
Aetna  Life  Ins.  Co.  v.  Prance,  91  U.  S.  510  [23  L.  Ed.  401] ;  Jeffries 
V.  Insurance  Co.  89  U.  S.  (22  Wall.)  47  [22  L.  Ed.  833] ;  Hartman  v. 
Insurance  Co.  21  Pa.  St.  466;  Byers  v.  Insurance  Co.  35  Ohio  St.  606 
[35  Am.  Rep.  623];  Cochran  v.  Almack,  39  Ohio  St.  314;  First  Nat. 
Bank  v.  Cornell,  41  Ohio  St.  401 ;  Sternberger  v.  Hanna,  42  Ohio  St. 
309;  Roberts  v.  Briscoe,  44  Ohio  St.  600  [10  N.  E.  Rep.  61] ;  Bomberger 
V.  Turner,  13  Ohio  St.  263  [82  AnL  Dec.  438] ;  Metropolitan  Life  Ins. 
Co.  V.  Jlowle,  68  Ohio  St.  614  [68  N.  B.  Rep.  4] ;  Connecticut  Mut.  L. 
Ins.  Co.  V.  Pyle,  44  Ohio  St.  19  [11  N.  E.  Rep.  465;  58  Am.  Rep.  781] ; 
Grand  Lodge  A.  O.  U.  W.  v.  Bunkers,  13-23  0.  C.  C.  487 ;  Bacon,  Ben. 
Soc.  Sees.  211,  212;  Phoenix  Mut.  Life  Ins.  Co.  v.  Raddin,  120  U.  S. 
183  [7  Sup.  Ct.  Rep.  500;  30  L.  Ed.  644] ;  Campbell  v.  Insurance  Co. 
98  Mass.  381. 

HUNT,  J. 

The  findings  of  the  jury  as  to  the  facts  necessary  for  them  to  find 
in  arriving  at  their  verdict  will  not  be  disturbed. 

All  the  points  of  law  raised  upon  the  hearing  on  motion  for  new 
trial  were  urged  in  the  same  form  during  the  trial  except  one,  that  is 
as  to  the  refusal  to  admit  evidence  of  the  declarations  or  admissions  of 
the  deceased  in  regard  to  his  health.' 

During  the  trial  the  competency  of  these  declarations  was  claimed 
generally  and  denied  by  the  court  in  accordance  with  the  general  rule 
laid  down  in  Fraternal  Mut.  Life  Ins.  Co.  v.  Applegate,  7  Ohio  St.  292 ; 
Union  Cent.  Life  Ins.  Co.  v.  Cheever,  36  Ohio  St.  201  [38  Am.  Rep. 
573] ;  and  Union  Cent.  Life  Ins.  Co.  v.  Buxer,  62  Ohio  St.  385,  400,  to 
wit:  that  the  declarations  of  the  deceased  made  prior  or  subsequent  to 
the  application  and  not  part  of  the  res  gestae  of  an  act  as  to  which 
evidence  was  admissible  nor  tending  to  show  that  the  statements  in  the 
application  were  to  the  knowledge  of  the  applicant  untme  are  not 
competent  in  an  action  brought  by  a  beneficiary  upon  a  policy  of  in- 
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Burance.     The  first  case  referred  to  applies  to  subsequent  declarations 
and  the  second  to  prior  declarations. 

During  the  trial  no  claim  was  made  that  the  rule  was  any  different 
as  applied  to  ordinary  life  insurance  companies  than  to  mutual  bene- 
ficiary associations  but  upon  the  motion  for  a  new  trial  while  it  is  ad- 
mitted that  the  general  rule  is  applicable  to  the  former  its  application 
is  denied  as  to  the  latter.  The  case  of  Foxhever  v.  Order  of  Bed  Cross. 
24  0.  C.  C.  56,  is  cited  in  support  of  such  distinction  and  exception  to 
the  general  rule.  The  real  question  in  that  case  as  stated  on  page  60  is 
whether  or  not  the  deceased  was  a  member  of  the  order  at  the  time  of 
his  death,  that  is,  whether  he  had  been  properly  expelled  from  the  order 
during  his  lifetime  and  if  not  whether  he  had  not  acquiesced  in  an  in- 
formal expulsion  and  had  thereby  ceased  to  be  a  member.  The  case 
was  decided  on  the  authority  of  Dimmer  v.  Supreme  Council  C.  K.  of  A, 
12  Circ.  Dec.  413  (22  R.  366),  wherein  it  was  held  that  ^  three  years'  - 
acquiescence  in  a  void  expulsion  terminated  deceased's  membership  in 
the  order  and  voided  the  insurance  certificate. 

In  Foxhever  v.  Order  of  Red  Cross,  supra,  the  declarations  were 
explanations  of  the  deceased's  conduct' in  acquiescing  in  his  expulsion 
and  were  competent  as  part  of  the  res  gestae  of  such  acquiescence  which 
was  a  relevatit  fact.  The  recognition  of  the  distinction  and  exception 
now  claimed  was  only  incidental,  the  court  citing  Niblack  and  Bacon 
in  support  thereof. 

Niblack,  Ben.  Soc.  Sec.  325,  and  Bacon,  Ben.  Soe.  Sec.  460  recog- 
nizes such  distinction  but  the  eases  cited  by  them  and  by  7  Am.  &  Eng. 
Enc.  Ev.  535,  with  few  exceptions  although  authority  for  the  admission 
of  such  declarations  under  certain  circumstances  are  not  authority  for 
the  general  distinction  attempted  to  "be  made  by  Niblack  and  Bacon. 

An  examination  of  the  cases  cited  by  these  authorities  and  of 
other  cases  upon  the  same  subject  shows  that  the  statements  of  such 
authorities  are  rather  the  expressions  of  what  they  think  the  law  ought 
to  be  than  what  it  is  and  the.  reasons  given  by  them  for  such  statements, 
to  wit :  that  the  insured  could  at  any  time  change  the  beneficiary  of  the 
policy  is  only  to  a  greater  degree  applicable  to  mutual  beneficiary  cer- 
tificates than  it  is  to  ordinary  policies  of  insurance  in  which  the  right  of 
the  insured  to  change  the  beneficiary  is  frequently  reserved. 

It  seems  to  me  that  such  authors  and  the  few  cases  which  refer  to 
or  support  the  distinction  made  by  them  failed  to  recognize,  or  at  least 
failed  to  give  full  effect  to  the  fact,  that  the  validity  of  mutual  bene- 
ficiary certificates  depends  on  the  insured's  being  a  member  of  the 
order  or  society  at  the  time  of  his  death  and  fails  to  recognize  that 
in  many  of  the  suits  upon  such  certificates  the  issue  is  not  as  to  the 
truth  or  falsity  of  the  statements  in  the  application  but  whether  or  not 
the  insured  was  a  member  in  good  standing  at  the  time  of  his  death 
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or  whether  or  not  such  question  of  membership  had  not  already  been 
tried  by  the  order  itself  and  acted  upon  formally  or  informally  in  such 
a  maimer  or  with  such  acquiescence  on  the  part  of  the  member  as  to 
have  precluded  the  member  during  his  lifetime  from  claiming  otherwise. 

The  ease  of  Hansen  v.  Supreme  Lodge  K,  of  E,  140  111.  301  [29 
N.  E-  Rep.  1121],  referred  to  by  Niblack  is  such  a.  case.  There  is  no 
question  that  a  member  of  a  beneficiary  order  can  at  any  time  terminate 
his  membership  and  can  make  admissions  or  declarations  and  waivers 
of  rights  upon  which  the  society  can  act  in  terminating  his  membership 
and  that  even  if  such  membership  is  terminated  informally  by  the 
society  the  member  can,  by  his  conduct,  be  estopped  from  claiming  that 
he  IS  a  member,  and  if  the  validity  of  the  insurance  certificate  depends 
upon  the  insured  being  a  member  at  the  time  of  his  death  any  termina- 
tion of  membership  will  terminate  all  rights  under  the  insurance  cer- 
tificate. 

Necessarily  admissions  or  declarations  of  the  member  upon  such 
an  issue  might  be  competent  when  they  would  not  be  competent  where 
there  was  no  claim  of  any  termination  of  membership  formally  or  in- 
formally and  where  the  issue  as  to  the  contractual  liability  upon  the 
insurance  certificate  is  in  no  respects  different  than  the  ordinary  issues 
upon  ordinary  life  insurance  policies. 

In  the  case  of  Supreme  Lodge  K.  of  P.  v.  Schmidt^  98  Ind.  374,  al- 
though the  declarations  were  rejected  under  the  general  rule  and  as 
not  part  of  the  res  gestae  of  a  relevant  fact,  they  might  also  have  been 
rejected  because  they  were  in  no  way  connected  with  the  termmation 
of  the  deceased's  membership,  which  was  the  real  issue  in  the  case. 

The  case  of  Stewart  v.  Supreme  Council  A,  L,  of  H.  36  Mo.  App. 
319,  was  another  case  in  which  the  issue  was  as  to  the  membership  and 
the  declarations  of  the  deceased  were  admitted  as  part  of  defendant's 
waiver  of  personal  notice  of  suspension  and  abandonment  of  member- 
ship. 

In  other  cases  without  regard  to  whether  they  were  suits  upon 
ordinary  life  insurance  policies  or  mutual  beneficiary  certificates,  such 
declarations  were  admitted  only  in  connection  with  other  substantive 
evidence  showing  falsity  of  statements  in  the  application  and  as  evi- 
dence of  knowledge  by  the  insured  of  such  falsity  when  the  statements 
in  the  application  were  made.  Even  then  such  declarations  were  re- 
quired to  have  been  made  suflBciently  near  to  the  time  of  the  application 
to  charge  the  applicant  with  knowledge  of  such  falsity  at  such  time. 

Such  cases  were  the  Supreme  Conclave  K.  of  D.  v.  O'Connell,  107 
Oa.  97  [32  S.  E.  Rep.  946],  where  a  distinction  was  made  as  to  declara- 
tions before  and  after  the  application ;  Rawson  v.  Insurance  Co.  115  Wis. 
641  [92  N.  W.  Rep.  378] ;  Union  Cent,  Life  Ins.  Co.  v.  Pollard,  94  Va.  146 
[26  S.  E.  Rep.  421 ;  36  L.  R.  A.  271 ;  64  Am.  St.  Rep.  715] ;  McOowan 


Digitized  by 


Google 


64  SUP7SRI0R  AND  COMMON  PLEAS  COURTS.  [19 

Hamilton  Common  Pleas. 

V.  Supreme  Court  I.  0.  F.  104  Wis.  173  [80  N.  W.  Rep.  603].  In 
neither  of  the  last  two  cases  was  any  point  made  of  the  character  of 
the  company  or  society  or  of  the  right  of  the  insured  to  change  the 
beneficiary.  Swift  v.  Insurance  Co.  63  N.  Y.  186  [20  Am.  Rep.  522] ; 
Thomas  v.  Grand  Lodge  A.  0.  of  U.  W.  12  Wash.  500  [41  Pac.  Rep. 
882] ;  Co-operative  Assn.  v.  Leflore,  53  Miss.  1. 

In  some  cases  such  declarations  were  admitted  only  as  part  of  the 
res  gestae  of  some  act  relevant  in  itself.  Such  cases  were  Smith  v. 
Benefit  Soc.  123  N.  Y.  85  [25  N.  E.  Rep.  197;  9  L.  R.  A.  616],  in  which 
the  declarations  were  held  to  be  part  of  a  scheme  to-defraud ;  Van  Frank 
V.  Benefit  Assn,  158  111.  560  [41  N.  E.  Rep.  1005]. 

All  such  cases,  although  the  declarations  were  held  to  be  competent, 
are  no  authority  for  excepting  mutual  beneficiary  societies  from  the  ap- 
plication of  the  general  rule  as  to  the  exclusion  of  the  declarations  of 
deceased  in  suits  upon  the  contract  of  insurance. 

The  cases  of  t^idelity  Mut.  Life  Assn.  v.  Winn,  96  Tenn.  224  [33  S. 
W.  Rep.  1045],  where  the  declarations  were  offered  by  the  beneficiary 
himself;  Nix  v.  Donovan,  46  N.  Y.  21  [18  N.  Y.  Supp.  435],  where 
the  question  was  only  as  between  beneficiaries ;  and  Cohen  v.  Insurance 
Co.  41  N.  Y.  Super.  Ct.  (9  Jones  &  S.)  296,  where  the  insured  and  the 
beneficiary  jointly  applied  for  the  insurance,  are  inapplicable  to  the 
question  now  under  consideration. 

Niblack  cites  Smith  v.  Benefit  Soc.  51  Hun  575  [4  N.  Y.  Supp. 
521],  but  on  error  the  upper  court,  Smith  v.  Benefit  Soc.  supra,  sus- 
tains the  competency  of  the  declarations  only  as  part  of  the  res  gestae 
of  a  relevant  fact.  Steinhausen  v.  Accident  Assn.  36  N.  Y.  70  [13 
N.  Y.  Supp.  36],  may  be  considered  as  in  accordance  with  that  dis- 
tinction made  by  Niblack,  and  Callies  v.  Modern  Woodmen  of  Am.  98 
Mo.  App.  521  [72  S.  W.  Rep.  713],  cites  and  follows  Niblack  in  the 
admissions  of  the  declarations  of  deceased  as  to  having  had  hemmorhages. 

1  Enc.  PI.  &  Pr.  573,  states  that  declarations  from  deceased  are  ad- 
missible when  insured  had  right  to  change  beneficiary,  but  cases  cited 
do  not  support  such  statement,  except  Steinhausen  v.  Accident  Assn. 
supra. 

The  court  has  not  before  it  a  transcript  of  the  testimony  given  in 
this  case  and  from  its  own  notes  and  memory  the  declarations  offered 
in  this  case  seem  to  have  been  offered  only  as  evidence  of  the  falsity  of 
statements  made  in  the  application  by  the  insured  for  insurance  and  as 
so  offered  they  would  be  incompetent  under  the  generd  rule  and  not 
within  the  distinctions  made  in  the  cases  above  referred  to.  The  rulings 
of  the  court  made  at  the  time  of  trial  will  therefore  be  adhered  to  and 
the  motion  for  new  trial  will  be  overruled. 
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MASTER  AND  SERVANT. 

[Lorain  Common  Pleas,  June  5,  1907.] 

David  G.  McGill  v.  Cleveland  &  South  Western  Trac.  Co. 

1.  Promise  to  Supply  New  iNSTBUMENTALrrT  Equivalent  to  Pbomibe  to  Remedy 
Defect. 

A  promise  of  the  master  to  supply  a  new  instrumentality  in  place  of  one 
from  which  the  servant  apprehends  danger  has  the  same  effect  in  laV 
as  a  promise  to  repair  a  defect  in  an  existing  instrumentality,  the  use 
of  which  is  to  be  continued. 

2.  Pbomise  to  Supply  New  Stepladdeb  fob  Defective  One  in  Use  Does  not 
Shift  Risk  fbom  Sebvant  to  Masteb. 

A  servant  assumes  the  risk  of  injury  from  such  simplo  portable  appliances 
as  stepladders,  the  plain  and  obvious  defects  of  which  and  anticipated 
dangers  whereof  reasonably  to  be  anticipated  and  ordinarily  resulting 
therefrom,  he  is  presumed  to  know  and  understand  as  well  as  the  master; 
accordingly  a  promise  by  the  master  to  repair  or  replace  such  defective 
tools  or  appliances,  as  distinguished  from  intricate  machinery  the  use  of 
which  requires  the  exercise  of  great  skill  and  care,  does  not  shift  the 
assumption  of  risk  from  servant  to  master. 

[Syllabus  approved  by  the  court.] 
Demurrer. 

Skiles,  Green  &  Skiles  aiMJ  L.  Stroup  and  L.  B.   Fauver,  for 

plaintiff. 

E.  G.  &  H.  C.  Johnson,  for  defendant. 

WASHBURN,  J. 

This  case  has  been  submitted  to  the  court  upon  demurrer  to  tiie 
petition.  The  petition  alleges  in  substance  that  the  plaintiff  was  working 
for  the  defendant  and  that  it  was  his  duty,  among  other  things,  to  wash 
the  windows  of  the  ears  of  the  defendant,  and  that  the  defendant  fur- 
nished him  with  a  stepladder  for  that  purpose.    And  then  he  avers  that, 

**Some  days  prior  to  the  twenty-third  day  of  October,  1906,  plain- 
tiff discovered  that  said  ladder  which  the  defendant  had  furnished  to 

•Decision  of  the  Lorain  circuit  court,  on  error,  September  27,  1907. 

Henbt,   J. 

The  Judgment  below  is  sustained  by  the  overwhelming  weight  of  au- 
thority. 

One  Kentucky  case  alone  supports  the  contrary  view  of  the  law  of 
Labatt,  Mas.  A  Serv.  Though  not  unimpressed  by  that  writer's  doubts  con- 
cerning the  soundness  of  the  general  rule,  we  follow  the  authorities  in  hold- 
ing that  ordinarily  an  employe  is  conclusively  presumed  to  know  the  mani- 
fest defects  of  the  hand  tools  and  other  simple,  portable  appliances  which 
he  handles  in  using,  and  because  he  can  accurately  estimate  and  easily  avoid 
or  remedy  the  danger  therefrom,  a  promise  by  the  employer  to  repair  or 
replace  such  objects  cannot  ordinarily  be  deemed  to  imply  that  the  assumption 
of  risk  from  defects  complained  of  has  shifted  from  the  employe  to  the 
employer.  A  common  stepladder  is  within  this  rule.  The  judgment  below 
is  affirmed. 

Marvin  and  Winch,  JJ.,  concur 

5    Dec.  Vol.  19 


Digitized  by 


Google 


ee  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [19 

Lorain   Common .  Pleas. 

him  to  use  while  perfonuiiig  his  duties  as  aforesaid  had  become  old, 
worn  and  defective  to  such  an  extent  that  the  same  was  unfit  for 
plaintiff  to  use  in  connection  with  his  said  work  in  that  the  steps  of  the 
stepladder  were  loose  and  worn  and  the  iron  braces  holding  said  steps 
to  the  side  posts  of  said  ladder  were  loose,  broken  and  defective." 

Then  follows  an  allegation  that  soon  after  discovering  the  con- 
dition of  said  stepladder  the  plaintiff  complained  to  his  foreman  **of 
the  defective  and  dangerous  condition  of  said  ladder''  and  that  said 
foreman  promised  to  replace  said  ladder  with  a  new  and  proper  one. 

There  is  a  further  allegation  that  along  about  the  same  time,  the 
plaintiff  complained  to  the  master  mechanic  of  the  defendant  company 
**of  the  defective  and  dangerous  condition  of  said  ladder"  and  that 
the  master  mechanic  promised  and  assured  plaintiff  that  he  would  be 
furnished  with  a  new,  sufficient  and  proper  ladder  with  which  to  per- 
form his  work  as  soon  as  the  same  could  be  made;  that  he  should  use 
said  ladder  until  a  new  ladder  was  furnished.  There  is  also  an  allega- 
tion that  the  plaintiff  relied  upon  the  defendant's  fulfilling  its  said 
promise  and  that  he  continued  to  perform  his  labor  as  directed  by  his 
foreman;  that  his  foreman  directed  him  to  clean  the  windows  on  the 
outside  of  the  vestibule  of  one  of  the  defendant's  cars,  and  that  in 
order  to  do  so,  it  was  necessary  for  him  to  use  said  ladder,  and  that 
while  attempting  to  use  said  ladder  **the  steps  of  said  ladder  and  braces 
thereof  gave  way  by  reason  of  its  old,  defective  and  dangerous  condi- 
tion," and  plaintiff  was  thrown  upon  and  across  the  bumper  of  said 
car  and  injured. 

The  negligence  complained  of  is  the  carelessness  of  the  defendant  in 
permitting  and  allowing  said  ladder  to  be  and  remain  in  said  de- 
fective, worn-out  and  dangerous  condition  and  in  not  furnishing  plain- 
tiff with  a  new,  proper  and  sufficient  ladder  in  accordance  with  said 
promise. 

As  I  have  said,  a  demurrer  has  been  filed  to  this  petition  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  in  favor  of  the  plaintiff  and  against  the  defendant. 

In  argument,  the  question  is  raised,  whether  or  not  a  promise  of 
the  master  to  supply  a  new  instrumentality  is  the  same  in  law  as  tho 
promise  of  the  master  to  repair  a  defect  in  an  existing  instrumentality. 
On  that  proposition  I  quote  with  approval  what  is  said  by  1  Labatt,  Mas. 
&  Serv.  419 : 

*'Thon'  is  apparently  no  adequate  ground  upon  which  it  can  be 
maijitained  that  a  promise  to  furnish  other  instrumentalities  in  place 
of  those  from  which  the  servant  ap[)rohends  danger  should  not  be 
deemed  e(]uivalent  in  its  legal  efiVet  to  a  promise  to  remedy  a  defect 
in  some  instrumentality  the  use  of  which  is  to  be  continued.  Such 
equivalenee  has  been  asserted  or  taken  for  granted  in  several  cases." 
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Although  there  are  intimatioDs  in  some  of  the  cases  which  woultl 
put  promises  of  these  two  descriptions  upon  ditl'ereiit  footings,  I  have 
found  no  well-considered  case  which  so  decides;  and  in  view  of  the  large 
number  of  cases  where  the  promise  in  reference  to  a  new  instrumentality 
has  been*  taken  to  be  the  same  as  a  promise  to  repair  an  instrumentality 
in  use,  and  in  view  of  the  fact  that  I  can  see  no  good  reason  for  a  dis- 
tinction, I  hold  that  the  petition  states  a  cause  of  action  so  far  as  that 
is  concerned. 

The  next  question  raised  by  this  demurrer  is  whether  or  not  the 
rule  that  a  servant  is  entitled  to  go  on  working  for  a  reasonable  time 
after  a  promise  to  remove  a  danger,  without  his  being  charged  with  an 
assumption  of  the  risk,  is  applicable  to  a  case  where  the  injur>'  is  caused 
by  a  simple  appliance  the  defects  of  which  are  understood  as  fully  by 
the  servant  as  by  the  employer.  So  far  as  I  know,  this  question  has 
not  been  determined  by  any  court  in  Ohio. 

Under  the  facts  shown  by  the  petition  in  this  case  it  is  plain  that 
the  plaintiflf  would  not  be  entitled  to  recover  except  upon  the  theory 
that  the  promise  of  the  defendant  to  substitute  a  new  ladder  relieved 
him  from  the  assumption  of  risk  which  would  follow  from  his  intimate 
knowledge  of  the  condition  of  the  ladder.  The  plaintiff  alleges'  that 
he  ascertained  that  the  ladder  was  defective  and  dangerous,  and  was 
*' unfit  for  plaintiff  to  use  in  connection  with  his  said  work."  It  fol- 
lows, then,  that  but  for  the  promise  which  it  is  claimed  the  defendant 
made,  he  could  not  recover  for  an  injury  resulting  from  the  use  of  a 
stepladder  which  he  knew  was  in  such  a  defective  and  dangerous  con- 
dition. 

It  is  significant  that  the  plaintiff  was  so  impressed  with  the  dan- 
gerous condition  of  the  stepladder  that  he  complained  of  it  not  only 
to  his  immediate  boss  but  to  the  master  mechanic  of  the  defendant,  and 
that  the  boss  and  the  master  mechanic  both  regarded  the  stepladder 
as  beyond  repair,  and  the  plaintiff  claims  that  each  of  them  promised 
to  supply  a  new  ladder.  The  plaintiff  appreciated  that  the  using  of 
the  old  stepladder  was  dangerous,  because  he  says  in  his  petition  that 
he  discovered  that  it  was  dangerous  and  so  reported  it  two  different 
times. 

It  is  beyond  question  that  if  the  plaintiff'  with  his  knowledge  of  the 
defective  condition  of  the  stepladder  and  his  appreciation  of  the  danger 
in  using  the  same,  had  continued  to  use  it  without  any  promise  on 
the  part  of  the  company  to  replace  it  with  a  new  ladder,  he  could  not 
recover.  It  is  also  true  that  if  the  promise  alleged  in  this  case  brings 
the  case  within  the  general  rule  on  the  subject,  he  is  relieved  by  such 
promise  from  the  consequences  of  his  knowledge  of  the  defective  condi- 
tion of  the  stepladder.  The  general  rule  is  stated  as  follows  by  Cooler, 
Torts   661: 
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**If  the  servant,  having  a  right  to  abandon  the  service  because  it  is 
dangerous,  refrains  from  doing  so  in  consequence  of  assurances  that 
the  danger  shall  be  removed,  the  duty  to  remove  the  danger  is  manifest 
and  imperative,  and  the  master  is  not  in  the  exercise  of  ordinary  care 
unless  or  until  he  makes  his  assurances  good.  Moreover,  the  assurances 
remove  all  ground  for  the  argument  that  the  servant  by  continuing  the 
employment  engages  to  assume  its-'risks. ' ' 

The  courts  of  Kentucky  and  Kansas  hold  that  this  rule  applies 
to  simple  appliances  where  the  servant  is  employed- in  the  performance 
of  ordinary  labor,  while  the  courts  of  several  other  states  have  de- 
termined that  the  rule  does  not  apply  where  the  servant  is  employed  in 
the  performance  of  ordinary'  labor  in  which  no  machinery  is  used,  the 
use  of  which  requires  the  exercise  of  great  skill  and  care,  where  the  de- 
fects of  the  appliance  used  are  understood  and  appreciated  as  fully  by 
the  servant  as  by  the  employer.  Perhaps  the  leading  case  on  this  subject 
is  Marsh  v.  Chickering,  101  N.  Y.  396.  That  happens  to  be  a  stepladder 
case  and  is  quoted  with  approval  in  1  Bailey,  Master's  Liability  for  In- 
juries to  Servant,  p.  181,  Sec.  525 ;  p.  1053,  Sec.  3105,  where  it  is  laid  down 
that  defects  in  a  ladder  used  by  the  employes  were  not  within  the  general 
rule  and  that  the  promise  to  repair  such  implements,  and  those  of  like 
character  and  purpose,  did  not  affect  the  master.  I  will  not  quote  at 
length  from  this  case,  because  counsel  may  be  familiar  with  it,  and  if 
not,  they  will,  of  course,  desire  to  read  the  whole  case.  In  a  case  in  the 
supreme  court  of  Arkansas,  where  there  was  a  defective  ladder,  which 
defect  had  been  reported  and  the  employer  had  promised  to  supply 
a  better  ladder,  it  was  held  in  an  action  against  an  employer  for  dam- 
ages that  the  plaintiff  could  not  recover,  he  having  assumed  the  risk. 
St.  Louis,  A.  <fe  T.  Ry.  v.  Kelton,  55  Ark.  483  [18  S.  W.  Rep.  933]. 

The  same  doctrine  is  held  by  the  supreme  court  of  Indiana  where, 
in  a  case  decided  in  1894,  it  is  said  in  the  syllabus: 

*'A  master  is  not  liable  to  a  servant  of  mature  years,  and  ordinary 
mental  capacity,  who  is  injured,  in  his  employ  by  reason  of  a  defect  in  a 
ladder,  of  which  he  was  aware,  though  the  servant  had  notified  the  master 
of  such  defect  and  was  told  to  use  the  ladder  until  another  was  fur- 
nished." Meador  v.  Railway,  138  Ind.  290  [37  N.  E.  Rep.  721].  See, 
also,  Crum  v.  Pump  <fe  Lumber  Co,  34  Ind.  App.  253  [72  N.  E.  Rep.  193]. 

That  doctrine  is  approved  in  Gowen  v.  Harley,  56  Fed.  Rep.  973.  In 
a  case  decided  by  the  supreme  court  of  Maine  and  reported  in  Conley  v. 
Exposition  Co.  87  Me.  352  [32  Atl.  Rep.  965],  it  was  hold  under  similar 
circumstances  that  the  servant  could  not  recover. 

From  what  appears  in  the  digest  it  seems  that  the  Illinois  court  of 
appeals  has  recently  had  this  subject  before  it  for  determination  in  three 
cases,  and  it  is  there  held  that  the  general  rule  hereinbefore  quoted  does 
not  apply  to  injuries  caused  by  a  simple  appliance.    McCormick  Harv, 
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Mack.  Co,  V.  Wojdechawski,  111  111.  App.  641;  Bowen  v.  Railway,  117 
111.  App.  9 ;  International  Packing  Co.  v.  Krelotuicz,  119  111.  App.  448. 

In  a  recent  case  decided  by  the  supreme  court  of  Illinois,  Gunning 
System  v.  Lapointe,  72  N.  E.  Rep.  393,  395  [212  111.  274] ,  the  following 
language  is  used : 

''While,  as  a  broad,  general  proposition,  the  master  is  required 
to  furnish  the  servant  a  reasonably  safe  place  in  which  to  work,  it  is 
also  true  that  if  the  defect  is  so  open  and  obvious  that  the  servant  does 
see  and  know  of  the  existence  of  the  defect,  and  the  danger  arising 
therefrom  is  apparent  and  known  to  him,  or  within  the  observation  of  a 
reasonably  prudent  man  in  his  situation,  and  the  servant  enters  upon 
and  continues  the  work,  he  is  held  to  assume  the  risks  and  hazards  of  the 
employment  due  to  such  conditions.  The  servant  may,  however,  in  some 
cases,  suspend  the  operation  or  force  of  the  rule  of  assumed  risk  as  to 
such  defects  and  dangers  by  complaining  to  or  informing  the  master 
thereof  and  obtaining  from  him  the  promise  to  repair  the  defects  and 
obviate  the  danger.  It  is  not  in  all  cases  that  the  servant  may  relieve 
himself  from  the  assumption  of  the  risk  incident  to  defects  and  dangers 
of  which  he  has  full  knowledge  by  exacting  from  the  master  a  promise 
to  repair.  The  cases  where  the  rule  of  assumed  risk  is  suspended,  and 
the  servant  exempted  from  its  application  under  a  promise  from  the 
master  to  repair^or  cure  the  defect  complained  of,  are  those  in  which  par- 
ticular skill  and  experience  are  necessary  to  know  and  appreciate  the 
defect  and  the  danger  incident  thereto,  or  where  machinery  and  materials 
are  used  of  which  the  servant  can  have  little  knowledge,  and  not  those 
cases  where  the  servant  is  engaged  in  ordinary  labor,  or  the  tools  used 
are  only  those  of  simple  construction,  with  which  the  servant  is  as 
familiar  and  as  fully  understands  as  the  master.'' 

There  is  another  case  decided  by  the  supreme  court  of  Illinois  where 
the  same  doctrine  is  laid  down,  Webster  Mfg.  Co.  v.  Ncsbitt,  205  111.  275 
[68  N.  E.  Rep.  936].  In  this  case  a  blacksmith  was  furnished  by  his 
master  with  a  hanmier  that  had  become  chipped  and  he  was  injured 
owing  to  its  defective  condition  after  a  promise  to  repair  had  been  made 
by  the  mastef ;  and  it  was  held  that  the  tool  being  merely  a  common 
hammer  of  which  the  servant  had  as  complete  knowledge  as  the  master, 
the  servant  would  be  deemed  to  have  assumed  the  risk.  And  after  stat- 
ing the  general  rule  to  the  effect  that  a  promise  of  the  master  to  repair 
a  defect  in  an  appliance  used  by  the  servant  relieves  the  servant  from 
the  charge  of  negligence  by  continuing  in  the  service,  the  opinion  proceeds 
as  follows :         ' 

**But  the  rule  which  exempts  an  employe  from  assuming  the  risk 
where  a  promise  to  repair  is  made  is  designed  for  the  benefit  of  those 
engaged  in  work  where  machinery  and  materials  are  used  of  which  the 
employe  has  little  knowledge,  but  it  does  not  apply  to  ordinary  labor 
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which  only  requires  the  use  of  implements  with  which  the  employe  is 
entirely  familar." 

In  a  case  decided  by  the  supreme  court  of  Wisconsin,  Cocoran  v.  Oas 
Light  Co.  81  Wis.  191  [51  N.  W.  Rep.  328],  it  was  decided  that  a  petition 
did  not  state  a  good  cause  of  action  for  personal  injuries  where  the 
plaintiff  alleged  that  he  was  employed  by  the  defendant  and  occasionally 
required  to  use  a  ladder,  and  that  on  complaining  that  the  ladder  fur- 
nished was  not  safe  he  was  told  that  a  suitable  one  wouldibe  provided  for 
future  work,  and  relying  on  such  promise  he  continued  in  the  employ- 
ment and  that  a  suitable  ladder  was  not  provided,  and  that  thereafter, 
while,  by  the  foreman  'g  order,  he  was  ascending  a  ladder  which  was  un- 
provided with  spikes  at  its  end  or  with  other  safe  appliance,  and  resting 
upon  an  oily  floor,  it  slipped  and  occasioned  the  injury  complained  of. 

From  a  reading  of  these  cases  it  is  apparent  that  the  courts  have 
many  times  decided  that  the  mere  promise  of  the  master  to  supply  a 
new  ladder  will  not  justify  a  servant  in  using  an  old  ladder  which  he 
knows  to  be  defective  and  dangerous:  and  while  there  are  other  cases 
where  other  appliances  than  ladders  are  involved  which  hold  a  different 
rule  than  that  indicated  by  the  cases  I  have  stated,  still  I  am  of  the 
opinion  that  the  great  weight  of  authority  is  to  the  effect  that  the  plain- 
tiff in  this  ease  is  not,  under  the  facts  alleged  in  his  petition,  entitled 
to  recover,  for  the  reason  that  he  is  conclusively  presumed  to  know  the 
plain  and  obvious  defects  of  such  simple  portable  appliances  as  he  handles 
in  the  daily  prosecution  of  his  work.  As  to  such  defective  tools  and  ap- 
pliances he  is  in  a  position  where  he  can  readily  discover  and  easily  avoid 
or  remedy  the  danger  reasonably  to  be  anticipated  and  ordinarily  re- 
sulting from  their  use.  In  such  case  the  promise  of  the  employer  to 
repair  or  replace  such  defective  tools  or  appliances  does  not  shift  the 
assumption  of  risk  in  their  use  from  the  employe  to  the  employer. 

I  am  not  unmindful  of  the  decision  of  our  supreme  court,  Manufac- 
luring  Co.  v.  Morrissey,  40  Ohio  St.  148  [48  Am.  Rep.  669].  That  was  a 
case  which  under  all  the  authorities  comes  within  the  general  rule  which 
permits  a  servant  to  continue  in  the  employment  of  the  master  with 
knowledge  of  defects  in  a  machine  of  which  he  has  complained  and  re- 
ceived assurances  that  the  same  would  be  remedied  without  being  charged 
with  assumption  of  the  risk.  The  injury  in  that  case  was  caused  by  a 
machine  and  not  by  a  simple  appliance  like  a  ladder. 

If  the  case  at  bar  conies  within  the  general  rule,  then,  of  course,  the 
law  as  laid  down  in  the  above  case  is  applicable,  but,  as  I  have  heretofore 
stated,  it  is  my  judgment  that  the  case  at  bar  does  not  come  within  said 
general  rule  and  for  that  reason  the  promise  of  the  master  to  supply  a 
new  stepladder  does  not  change  or  enlarge  the  liability  of  the  master. 
The  demurrer  will,  therefore,  be  sustained. 
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WILLS. 

[Hamilton  Common  Pleas,  April,  1908.] 
C.  Hammond  Avert,  Admr.,  etc.  v.  Charles  P.  Howard,  et  al. 

1.  Oroeb  of  Coubt  to  Sell  Real  Estate  by  Testamentary  Trustee  Held  Ux- 
necbssary. 

The  executor  and  testamentary  trustee  under  a  will  having  died,  his  ad- 
ministrator with  the  will  annexed,  under  Sec.  5986  Rev.  Stat,  in  executing 
the  provisions  of  the  will,  has  authority  to  sell,  without  order  of  court, 
testatrix's  real  estate  in  fee. 

2.  Shares  of  Deceased  Devisees  in  Proceeds  op  Realty  Sold  i'nder  Terms  of 
Will  Descend  as  Personalty. 

Upon  the  death,  before  distribution,  of  one  or  more  of  several  named 
devisees,  to  each  of  whom  a  share  of  the  proceeds  of  certain  real  estate 
of  testatrix  is  to  be  distributed  "equally,  share  and  share  alike,"  the 
bequest  descends  to  the  heirs  of  such  deceased  devisees  as  personalty 
and  is  payable  to  their  personal  representatives. 

3.  Cdbtodian  of  Earlier  Will  Withholding  it  from  Probate  More  than  Three 
Tears  until  Later  Will  Set  Aside  not  Debarred  as  Devisee. 

A  custodian  of  the  last  will  of  testatrix,  having  probated  it  within  thirty 
days  and  after  a  lapse  of  more  than  three  years,  upon  setting  it  aside, 
secured  Hhe  probate  of  an  earlier  will,  also  left  in  his  possession,  is  not 
debarred  under  Sec.  5943  Rev.  Stat,  from  taking  afi  a  devisee  under  the 
former  will  because  of  withholding  it  from  probate  for  more  than  three 
years. 

C.  H.  Avery,  for  plaintiff: 

Cited  and  commented  upon  the  following  authorities:  Sowers  v. 
Cyrenius,  39  Ohio 'St.  29  [48  Am.  Rep.  418] ;  Elstner  v.  Fife,  32  Ohio 
St  358;  Collier  v.  Grimesey,  36  Ohio  St.  17;  Richey  v.  Johnson,  30 
Ohio  St.  288;  Collier  v.  Collier,  3  Ohio 'St.  369;  McGuffey  v.  Brooke, 
13  Dec.  Re.  873  (2  G.  S.  C.  231) ;  Horst  v.  Dagxie,  34  Ohio  St.  371; 
Brown  v.  Bvrdick,  25  Ohio  St.  260;  Ru7iyan  v.  Price,  15  Ohio  St.  1  [86 
Am.  Dec.  4591  ;  Ousley  v.  Witheron,  7  Circ.  Dec.  448  (13  R.  298) ; 
Evans  v.  Anderson,  15  Ohio  St.  324;  Haynes  v.  Haynes,  33  Ohio  St. 
598  [31  Am.  Rep.  579] ;  Carpenter  v.  Denoon,  29  Ohio  St.  379;  Hill  v. 
PhiUips,  14  R.  I.  93;  Hanger  v.  Abbott,  73  U.  S.  (6  Wall.)  532  [18 
L.  Ed.  939] ;  Braun  v.  Sauerxvein,  77  U.  S.  (10  Wall.)  218  [19  L.  Ed. 
895]. 

H,  R.  Weber  and  D.  J.  Starr,  for  defendants: 

Cited  and  commented  upon  the  following  authorities:  Morrow 
V.  Barker,  119  Cal.  65  [51  Pac.  Rep.  12] ;  Bank  of  Alabama  v.  Dalton, 
50  U.  S.  (9  How.)  522  [13  L.  Ed.  242] ;  Rowell  v.  Patterson,  76  Me. 
196;  Erwin  v.  Turner,  6  Ark.  14;  Richardson  v.  Harrison,  36  Mo.  96; 
Nelson  v.  Haeberle,  26  Mo.  App.  1;  Colliyis  v.  McCarty,  68  Tex.  150  [3 
S.  W.  Rep.  730;  2  Am.  St.  Rep.  475] ;  Ewing  v.  Shannahan,  113  Mo. 
188  [20  S.  W.  Rep.  1065] ;  Crawley  v.  Richardson,  78  Ga.  213. 
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WOODMANSEE,  J. 

The  plaintiff  is  the  administrator  with  the  will  annexed  and 
trustee  of  the  estate  of  Lucy  Howard,  deceased.  The  said  Lucy  How- 
ard died  on  April  25,  1885,  and  by  her  will  disposed  of  certain  per- 
sonal and  real  estate  as  follows: 

**I  give  and  bequeath  all  the  rest  and  residue  of  my  personal  estate 
after  the  payment  of  my  just  debts  and  charges  and  all  the  foregoinjjr 
legacies  to  Roswell  F.  Howard,  upon  trust,  to  place  the  same  at  interest 
and  from  time  to  time  to  appropriate  the  interest  and  income  arising 
therefrom  in  such  proportions  as  he  may  judge  expedient  to  the  main- 
tenance and  support  of  Lucy  F.  Welch  during  her  natural  life.  I  also 
give  and  devise  my  house  and  lot  where  I  now  reside  situate  in  College 
Hill  in  Hamilton  county,  Ohio,  to  Roswell  F.  Howard  in  trusi  to  take 
and  receive  during  the  natural  life  of  Lucy  F.Weteh,  the  rents  and  profits 
therefrom,  and  therewith  make  all  necessary  repairs  and  pay  all  taxes  and 
other  necessary  charges  and  expenses  in  and  about  the  same  and  afti*r 
such  payments  deducted  shall  at  such  times  annually  and  in  such  pro- 
portions as  he  may  judge  e^^pedient  appropriate  the  residue  of  such 
rents  and  profits  also  to  the  maintenance  and  support  of  said  Lucy  F. 
Welch  during  her  natural  life.  Provided,  nevertheless,  that  if  the 
interest  arising  from  such  personal  estate  when  invested  as  aforesaid 
together  with  the  rents  and  profits  of  the  real  estate  aforesaid  shall 
prove  insufficient  for  the  comfortable  maintenance  and  support  of  the 
said  Lucy  F.  Welch,  my  trustee,  aforesaid  shall  expend  so  much  of 
the  principal  of  my  personal  estate  aforesaid  as  may  be  requisite  for 
that  purpose;  and  after  the  death  of  the  said  Lucy  F.  Welch  shall 
sell  and  convey  the  real  estate  aforesaid  for  such  price  as  he  shall  deem 
proper  in  fee  simple,  and  the  whole  proceeds  of  the  sale  thereof  to- 
gether with  all  my  personal  estate  then  remaining  unconsunied  to  dis- 
tribute to  Roswell  F.  Howard,  Hiram  N.  Howard,  Stephen  F.  Howard, 
Benjamin  F.  Howard,  Lucy  Pruden  and  Cyrus  Howard  equally,  share 
and  share  alike.'' 

The  beneficiary  under  that  clause  of  the  will,  Lucy  F.  Welch, 
having  died,  and  Roswell  F.  Howard,  executor  and  trustee  mentioned 
in  the  will,  having  also  died,  and  the  plaintiff  being  regularly  ap- 
pointed his  administrator  with  the  will  annexed  this  court  is  now  asketl 
to  determine,  (1)  has  the  said  administrator  with  the  will  annexed 
power  and  authority  under  the  will  to  sell  the  real  estate  described 
therein  in  fee  simple;  and  (2)  as  a  number  of  the  persons  mentioned 
in  said  will  have  died  since  the  testatrix,  leaving  a  widow  and  children, 
the  court  is  asked  to  instruct  the  plaintiff  as  to  whether  the  share  be- 
queathed to  each  party  should  go  as  real  estate  or  personal  property. 
If  the  latter,  then  the  said  share  must  be  paid  to  the  administrator  or 
executor  of  such  deceased  party. 
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This  coiurt  holds  that  the  plaintiff  has  authority  under  the  terms 
of  the  will  to  sell  the  said  real  estate  without  an  order  of  the  court. 
Section  5986  Rev.  Stat. 

This  court  also  holds  that  the  property  should  be  distributed  as 
personalty,  following  Collier  v.  Grimescy,  36  Ohio  St.  17: 

"Under  the  direction  to  sell,  the  land  is  to  be  regarded,  for  the 
purposes  of  distribution  as  converted  into  money.'' 

Under  the  clause  of  the  will  before  us  for  construction  neither 
of  the  parties  mentioned  are  given  a  control  or  interest  in  the  real 
estate,  but  rather  a  share  of  the  personal  property  into  which  the  trus- 
tee 18  directed  to  convert  the  real  estate. 

It  is  disclosed  to  the  court  that  Roswell  F.  Howard,  a  son  of 
Lucy  Howard,  one  of  the  devisees  under  her  will,  had  possession  and 
control  of  the  will  under  which  her  estate  is  divided  for  more  than 
three  years  after  her  death  and  before  it  was  offered  for  probate,  and 
that  he  is  therefore  disqualified  to  receive  any  real  estate  devised  to 
him  under  the  will. 

The  statute  under  which  this  claim  is  made  is  Sec.  5943  Rev.  Stat., 
which  reads  as  follows: 

"No  lands,  tenements  or  hereditaments,  shall  pass  to  any  devisee 
in  a  will,  who  shall  know  of  the  existence  thereof,  and  have  the  same 
in  his  power  to  control,  for  the  term  of  three  years,  unless,  within  that 
time,  he  shall  cause  the  same  to  be  offered  for,  or  admitted  to,  probate: 
and  by  such  neglect,  the  estate  devised  to  such  devisee  shall  descend 
to  the  heirs  of  the  testator." 

Hence  because  of  this  statute,  the  heirs  at  law  of  the  testator 
claim  Ihe  share  of  Roswell  F.  Howard. 

The  facts  in  the  case  are  that  Lucy  Howard  left  two  wills  in  the 
possession  and  control  of  her  son,  Roswell  F.  Howard.  The  last  will 
was  executed  by  her  on  March  17,  1885;  the  older  will  was  executed 
November  2,  1882.  The  latest  will  was  probated  within  thirty  days 
after  the  death  of  the  testatrix.  A  suit  was  filed  to  contest  that  will 
by  one  of  the  sons  of  the  testatrix  and  on  April  30,  1891,  a  decree  was 
entered  in  this  court  finding  that  such  will  was  not  the  last  will  and 
testament  of  Lucy  Howard.  Thereupon,  within  three  days,  on  May 
2,  1891,  Roswell  P.  Howard  probated  the  earlier  will  of  Lucy  Howard. 
Now,  it  is  claimed  that  for  his  delay  in  offering  this  will  for 
probate  that  all  the  real  estate  devised  to  him  by  said  will  should  be 
taken  jErom  him  and  given  to  the  heirs  at  law  of  Lucy  Howard. 

The  purpose  and  intent  of  Sec.  5943  Rev.  Stat.,  is  to  aid 
in  the  prompt  administration  of  the  decedent's  estate.  It  seems 
quite  reasonable  that  a  devisee  under  a  will  who  wrongfully  withholds 
it  from  probate  for  a  term  of  three  years  and  thereby  retards  the 
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settlement  of  the  estate  and  jeopardizes  the  interests  of  others  who  are 
provided  for  in  the  will  should  be  punished  therefor. 

But  this  court  is  clearly  of  the  opinion  that  Roswell  P.  Howard  did 
just  as  a  reasonable  and  prudent  man  should  do  under  the  circmn- 
stances.  He  had  both  wills  in  his  possession  and  the  older  of  the  two 
wills  was  not  the  last  will  and  testament  of  Lucy  Howard,  deceased, 
until  that  later  will  was  set  aside  by  decree  of  court.  The  court  holds 
that  it  would  have  been  improper  to  have  filed  both  wills  and  besides 
the  filing  of  both  wills  would  not  have  facilitated  the  administration 
of  the  estate. 

It  is  ordered  that  the  proceeds  of  the  estate  bequeathed  in  that 
clause  of  the  will  quoted  herein  be  distributed  as  personalty  among 
the  various  persons  mentioned  in  said  clause  or  to  the  personal  repre- 
sentatives of  their  estates. 


MUNICIPAL  CORPORATIONS— RAILWAY  GRADE  CROSSINGS- 
STATUTES. 

[Superior  Court  of  Cincinnati,  Special  Term.  April  25.  1908.] 

Cincinnati  (City)  v.  Pittsburgh,  C.  C.  &  St.  L.  Ry. 

1.  Gbade  Cbossing  Act  not  Invalidated  by  Sepabable  Pbovision  Confebbino  Un- 
constitutional PowEB  ON  Circuit  Coubt. 

Section  2  of  act  96  0.  L.  356  (Lan.  Rev.  Stat  5383;  B.  3337-17b),  relating  to 
elimination  of  railroad  grade  crossings  in  municipalities,  in  so  far  as 
it  submits  to  the  circuit  court  the  determination  of  public  safety  re- 
quiring the  abolition  of  grade  crossings  and  the  reasonableness  and 
practicablMty  of  plans  proposed  upon  inability  of  the  railway  company 
and  municipality  to  agree,  is  invalid  in  that  It  exceeds  the  Jurisdiction  pre- 
scribed for  such  courts  by  Art.  4,  Sec.  6  of  the  constitution;  but' as  this 
provision  may  be  eliminated  without  affecting  the  purport  and  efficiency 
of  the  act,  especially  in  a  case  where  no  disagreement  is  in  issue,  the  rest 
of  the  enactment  will  stand. 

2.  City  may  Divebt,  etc.,  Stbeets  to  Effect  Gbade  Cbossinqs. 

Sections  1,  2  and  5  of  act  96  O.  L.  356,  authorizing  construction  of  ways 
and  crossings  above  and  under  railway  tracks,  and  appropriation  of  land 
to  make  necessary  alterations  to  obviate  grade  crossings,  sufficiently 
confer  upon  municipal  councils  authority  for  the  alteration,  diversion  and 
relocation  of  streets  and  creation  of  new  ways  made  necessary  by  the 
improvement,  and  the  manner  of  doing  it  is  simply  one  of  detail,  de- 
pendent on  topography  or  situation  of  the  surrounding  lands,  which, 
when  exercised  reasonably,  is  not  subject  to  review  by  the  courts.  Other 
statutes  not  in  pari  materia  cannot  control  the  provisions  of  this  act 
granting  to  the  city  such  rights  in  its  streets. 

3.  CONSTBUCTION    OF    VlADUCT    PlEBS    IN    StBEET    PeBMITTED   IN     PLAN     TO     OBVTATE 

Gbade  Cbossinqs. 
The  construction  of  a  viaduct  by  a  municipality  to  eliminate  a  grade  cross- 
ing, requiring  erection  of  piers  in  a  street,  does  not  infringe  upon  the 
policy  against  placing  permanent  structures  In  the  street,  where  they  are 
so  situated  as  not  to  Interfere  with  public  travel,  and  where  any  other 
plan  of  construction  would  be  prohibitive  by  reason  of  Its  enormous  cost. 
[Syllabus  approved  by  the  court  ] 
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Qeoflfrey  Goldsmith,  assistant  city  solicitor,  for  plaintiff: 
Cited  and  commenced  upon  the  following  authorities:  Treasurer 
r.  Bank,  47  Ohio  St.  504  [25  N.  E.  Rep.  697;  10  L.  R.  A.  196] ;  Bowles 
?.  State,  37  Ohio  St.  35;  Wabash  By,  v.  Defiance,  52  Ohio  St.  262  [40 
N.  E.  Rep.  89] ;  Lake  Shore  &  M.  S.  By.  v.  Elyria,  69  Ohio  St.  414  [69 
N.  E.  Rep.  738] ;  LouisvUle  c&  N.  By.  v.  Cincinnati,  76  Ohio  St.  481  [81 
N.  E.  Rep.  983]. 

W.  W.  Ramsey,  for  defendant : 

Cited  and  commented  upon  the  following  authorities:  Louisville 
d-  N.  By,  V.  Cincinnati,  76  Ohio  St.  481  [81  N.  E.  Rep.  983] ;  Kent  v. 
Mahaffy,  2  Ohio  St.  498;  Hubble  v.  Benick,  1  Ohio  St.  170;  Warren  v. 
Charhstown,  68  Mass.  (2  Gray)  84;  Pollock  v.  Loan  &  Tr.  Co.  158  U. 
S.  601  [15  Sup.  Ct.  Rep.  912;  39  L.  Ed.  1108] ;  Poindexterv.  Oreenhow, 
114  U.  S.  270  [5  Sup.  Ct.  Rep.  903;  29  L.  Ed.  185] ;  Bloom  v.  Xenia, 
32  Ohio  St.  461 ;  Delaware  L.  &  W,  By,  v.  Buffalo,  158  N.  Y.  266  [53 
N.  E.  Rep.  44] ;  Lake  Shore  &  M,  8.  By.  v.  Elyria,  69  Ohio  St.  414 
[69  N.  E.  Rep.  738] ;  Bavenna  v.  Pennsylvania  Co.  45  Ohio  St.  118  [12 
N.  E.  Rep.  445] ;  Cinciymati  v.  Bailway,  16  Dec.  628 ;  Wabash  By.  v. 
Defiance,  52  Ohio  St.  262  [40  N.  E.  Rep.  89] ;  Zanesville  v.  Fannan,  53 
Ohio  St.  €05  [42  N.  E.  Rep.  703 ;  53  Am.  St.  Rep.  664] ;  Louisville  &  N. 
Ry.  V.  Cincinnati,  17  Dec.  689. 

SPIEGEL,  J. 

On  'May  2,  1902,  in  answer  to  a  general  demand  from  the  cities  and 
towns  of  the  state,  the  seventy-fifth  general  assembly  passed  an  act  to 
abolish  grade  crossings  in  municipal  corporations.  It  is  a  statute 
separate  and  apart  from,  and  not  in  pari  materia  with,  other  acts  on 
kindred  subjects,  and  must,  therefore,  be  construed  in  its  own  light. 
Thousands  of  human  beings  were  annually  either  maimed  or  killed  at 
these  crossings,  and  the  act  was  passed  to  give  the  municipality  power 
to  abolish  this  terrific  evil.  The  statute,  with  certain  changas  made 
April  2,  1906  (95  O.  L.  356,  Sec.  1;  Lan.  Rev.  Stat.  5322;  B.  3337-17a), 
provides,  in  substance,  that  any  municipal  corporation  may  raise  or 
lower  the  grade  of  any  street  above  or  below  any  railroad  track  therein 
and  may  require  any  railroad  company  to  raise  or  lower  the  grade  of 
its  tracks  and  construct  ways  and  crossings  that  are  to  be  passed  under 
its  tracks  whenever  the  legislative  body  of  the  municipality  deems  it 
necessary. 

It  may,  by  ordinance  (Sec.  2,  Lan.  Rev.  Stat.  5323;  B.  3337-17b), 
require  the  railroad  company  in  co-operation  with  the  city  engineer  or 
other  engineer  designated  by  the  board  of  legislation  to  prepare  and 
submit  to  it  within  six  months,  unless  longer  time  is  mutually  agreed 
upon,  plans  and  specifications  for  such  improvement,  specifying '  the 
grades  to  be  established  for  the  streets  and  the  height,  character  and 
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estimated  cost  of  any  viaduct  or  any  way  above  or  below  any  railroad 
tracks,  and  the  change  of  grade  required  to  be  made  of  such  track,  in- 
cluding side  tracks  and  switches.  If  the  railroad  company  refuses  to 
co-operate  in  this  work,  then  the  engineer  may  prepare  such  plans  and 
specifications  satisfactory  to  the  board  of  legislation  and  the  latter,  or, 
in  case  of  disagreement  between  the  board  and  the  railroad  company 
as  to  the  plans  ^nd  specifications,  either  party  may  submit  the  question 
to  the  circuit  court  having  jurisdiction  in  the  county  wherein  said  mu- 
nicipal corporation  is  situated,  which  court  after  examination  of  such 
plans  and  specifications  and  after  hearing  the  evidence  shall  make  a 
finding  whether  the  public  safety  requires  such  an  improvement  and 
whether  such  plans  are  reasonable  and  practicable.  If  so,  the  city  may 
proceed;  if  not,  the  improvement  cannot  be  made  upon  such  plans. 
This  section  further  provides : 

**But  in  changing?  of  grade  of  any  railroad,  no  grade  shall  be  re- 
quired to  exceed  the  established  maximum  or  ruling  grade  governing 
the  operations  by  engines  of  that  division  or  part  of  the  railroad  on 
which  the  improvement  is  to  be  made,  without  the  consent  of  the  rail- 
road company,  nor  shall  the  railroad  company's  tracks  be  required  to 
be  placed  below  high  water  mark." 

Section  3  (Lan.  Rev.  Stat.  5324;  B.  3337-17c)  provides  that  '*The 
cost  of  the  construction  of  the  improvement  authorized,  including  the 
making  of  ways,  crossings  or  viaducts,  above  or  below  the  railroad 
tracks,  and  also  including  the  raising  or  low^ering  of  the  grades  of  the 
railroad  tracks  and  side  tracks  for  such  distance  as  may  be  required  by 
such  municipality  and  made  necessary  by  such  improvement,  together 
with  the  cost  of  any  land  or  property  purchased  or  appropriated,  and 
damages  to  owners  of  abutting  property,  or  other  property,  shall  be  borne 
one-half  by  any  municipality  and  one-half  by  any  such  railroad  com- 
pany or  companies.**  This  section  further  provides  the  manner  of 
judicial  inquiry  into  damages  and  the  mode  and  time  of  payment  of 
the  railroad  company's  proportion  of  cost. 

Section  4  (Lan.  Rev.  Stat.  5325;  B.  3337-17d)  fixes  the  height  of 
viaducts. 

Section  5  (Lan.  Rev.  Stat.  5326;  B.  3337-17e)  I  shall  cite  in  full 
because  it  becomes  very  important  in  construing  the  scope  and  operation 
of  the  statute 

'*The  land  or  property  required  to  make  any  alterations  in  the 
.street  or  highway  necessitated  by  the  proposed  improvement  shall  be 
purchased  or  appropriated  by  the  municipality  or  company  after  the 
manner  provided  by  law  for  the  appropriation  of  private  property  for 
public  use,  and  the  land  or  property  required  to  make  any  alteration  in 
the  railroad  or  railroads  necessitated  by  the  proposed  improvement  shall 
be  purchased  or  appropriated  by  the  railroad  company  or  companies 
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after  the  manner  provided  for  the  appropriation  of  private  property  by 
anch  corporation;  but  the  municipality  shall  not  appropriate  land  held 
or  owned  by  any  railroad  company  necessary  for  the  use  of  such  rail- 
road company  in  maintaining  and  operating  its  road." 

The  other  sections  of  the  statute  provide  for  the  cost  of  main- 
tenance of  the  improvement,  its  apportionment  between  the  municipality 
and  the  railroad  company,  the  tax  levy,  the  proportion  of  the  share 
of  expenses  that  railways  shall  bear,  and  the  final  section  which  provides 
that  ''all  acts  and  parts  of  acts  in  conflict  or  inconsistent  with  this  act 
are  hereby  repealed." 

In  accordance  with  the  statute  the  board  of  legislation  of  the  city 
of  Cincinnati  passed  the  necessary  ordinances  and  together  with  the 
defendant,  the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company,  agreed  upon  plans  and  specifications  necessary  to  obliterate 
one  of  Cincinnati's  death  traps,  the  Rookwood  grade  crossing  on  Eastern 
avenue,  making  it  a  work  of  magnitude  owing  to  the  topography  of  the 
ground,  on  one  side  the  Ohio  river  and  the  railroad  yards  with  its  numer- 
ous tracks  and  on  the  other  Cincinnati's  hills,  which  necessitated  in  the 
judgment  of  the  board  of  legislation  and  the  railroad  company  the 
abandonment  of  a  part  of  Eastern  avenue,  its  relocation  and  the  build- 
ing of  a  large  viaduct  supported  by  eight  stone  piers  in  the  middle  of 
Eastern  avenue  thus  relocated. 

The  city  solicitor  of  Cincinnati,  in  pursuance  of  his  duty,  before  the 
incurring  of  any  expense  on  the  part  of  the  city,  instituted  a  suit  in  this 
court  to  test  the  constitutionality  of  the  act,  and  the  case  was  tried 
before  me  on  the  law  and  the  facts.  The  objections  raised  by  the  city 
solicitor  to  the  act  are  as  follows: 

1.  That  the  grade  abolition  statute,  the  only  source  of  power  of 
council  in  the  premises,  is  invalid — 

a.  Because  the  court-resort  provision  thereof  is  void,  as  contrary 
to  Art.  4,  Sec.  6  of  the  constitution  of  Ohio. 

6.  Because  the  court-resort  provision  being  unconstitutional,  the 
entire  statute  must  fall,  it  being  inseverable. 

2.  That  Eastern  avenue,  between  Crane  and  Litherbury  streets, 
is  a  dedicated  street ;  that  it  has  not  been  condemned,*  and  therefore  the 
intended  diversion  of  the  street  from  street  purposes  is  beyond  powers 
of  council. 

3.  If  the  statute  is  not  invalid,  nevertheless  it  does  not  confer 
powers  claimed  in  the  premises  by  council,  which  has  only  those  powers 
expressly  given  or  necessarily  implied. 

a.  There  is  no  express  or  implied  power  to  erect  piers  or  abutments 
in  public  streets. 

6.  There  is  no  express  or  implied  power  permanently  or  exclusive- 
ly to  occupy  a  street. 
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c.  There  is  no  express  or  implied  power  to  obstruct  a  street. 

d.  There  is  no  express  or  implied  power  to  relocate  a  street. 

e.  There  is  no  express  or  implied  power  for  new  occupancy  of 
streets. 

/.  There  is  no  express  or  implied  power  transversely  to  cross  over 
and  along  the  entire  length  of  a  street. 

Before  entering  upon  the  questions  raised  by  the  solicitor,  let  us 
examine  the  statute  as  it  stands.  I  have  already  stated  that  the  act  is 
not  in  pari  materia  with  other  statutes  incidentally  referring  to  the  same 
subject,  because  its  scope  and  aim  are  distinct  and  unconnected.  In 
order  to  ascertain  its  aim  the  court  is  warranted  in  availing  itself  of 
all  legitimate  aids  to  ascertain  its  true  intentions.  Among  such  are  ex- 
traneous facts  of  which  the  court  may  take  judicial  notice.  The  object 
sought  to  be  accomplished  by  the  passage  of  the  statute  exercises  a  potent 
influence  in  determining  the  meaning  of  not  only  the  principal  but  also 
of  the  minor  provisions  of  the  statute.  To  ascertain  it  fully,  the  court  is 
greatly  assisted  by  knowing,  and  it  is  permitted  to  consider,  the  mischief 
intended  to  be  removed  or  suppressed,  or  the  necessity  of  any  kind  which 
induced  its  enactment.  Now,  it  is  a  notorious  fact,  of  which  the  court 
takes  judicial  notice,  that  railroad  grade  crossings  in  large  and  small 
cities  have  demanded  innumerable  human  sacrifices  until  the  evil  called 
aloud  to  the  legislature .  for  redress,  resulting  in  the  passage  of  the  act 
under  discussion.  It  is,  therefore,  a  statute  which  concerns  the  public 
good  or  the  general  welfare,  and  falls  by  virtue  thereof  under  the  class 
of  remedial  statutes,  and  the  rule  is  that,  in  construing  a  remedial  statute 
which  has  for  its  end  the  promotion  of  important  and  beneficial  public 
objects,  a  large  construction  is  to  be  given,  when  it  can  be  done  without 
doing  actual  violence  to  its  terms  in  order  to  suppress  the  mischief  and 
advance  the  remedy.  For  this  purpose,  it  is  a  settled  rule  to  extend  the 
remedy  as  far  as  the  words  will  admit,  that  everything  may  be  done  in 
virtue  of  the  statute  in  advancement  of  the  remedy  that  can  be  done 
consistently  with  any  construction. 

Keeping  this  in  view,  let  us  now  consider  the  objections  raised  by 
the  city  solicitor.  Taking  the  first,  it  is  his  claim  that  the  statute  is  void 
because  Sec.  2  of  the  act  provides  that  if  the  municipality  and  the  rail- 
road are  unable  to  agree  on  the  plans  and  specifications,  the  matter  may 
be  submitted  by  either  party  to  the  circuit  court  for  a  determination 
whether  public  safety  requires  an  abolition  of  the  grade  crossing,  and 
whether  the  plans  are  reasonable  and  practicable.  Article  4,  Sec.  6  of 
the  constitution  of  Ohio,  however,  provides  that  the  circuit  court  shall 
only  have  like  original  jurisdiction  with  the  Supreme  Court  and  such 
appellate  jurisdiction  as  may  be  provided  by  law.  And  Article  4,  Sec. 
2  of  the  constitution  provides  that  the  Supreme  Court  shall  have  original 
jurisdiction  in  quo  warranto,  mandamus,  habeas  corpus  and  procedendo ; 
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that,  therefore,  the  giving  of  original  jurisdiction  to  the  circuit  court 
in  this  matter  is  a  violation  of  the  constitutional  provisions  just  quoted, 
and  that,  therefore,  the  statute  is  void. 

Taking  for  granted  this  objection  is  well  taken,  then  said  part  of 
Sec.  2,  placing  this  duty  upon  the  circuit  court,  may  be  eliminated  with- 
oat  affecting  the  sufficiency  and  purport  of  said  act,  when  and  wherever 
the  municipality  and  railroad  company,  as  in  the  case  at  bar,  agree  that 
poblic  safety  requires  such  improvement  to  be  made,  and  also  agree 
upon  the  plans  and  specifications.  This  is  in  accordance  with  the  well 
known  rule  stated  by  Judge  Cooley  in  his  work  on  Constitutional  Limita- 
tions, page  246 : 

*'A  statute  may  contain  some  such  (unconstitutional)  provisions, 
and  yet  the  same  act  having  received  the  sanction  of  all  branches  of  the 
legislature,  and  being  in  the  form  of  law,  may  contain  other  useful 
and  salutary  provisions,  not  obnoxious  to  any  just  constitutional  excep- 
tion. It  would  be  inconsistent  witli  all  just  principles  of  constitutional 
law  to  adjudge  these  enactments  void  because  they  are  associated  in  the 
same  act  but  not  connected  with  or  dependent  on  others  which  are  un- 
constitutional. Where,  therefore,  a  part  of  a  statute  is  unconstitutional, 
that  fact  does  not  authorize  the  courts  to  declare  the  remainder  void 
also,  unless  all  the  provisions  are  connected  in  subject-matter,  depending 
on  each  other,  operating  together  for  the  same  purpose,  or  otherwise 
so  connected  together  in  meaning,  that  it  cannot  be  presumed  the  legis- 
lature would  have  passed  the  one  without  the  other.  The  constitutional 
and  unconstitutional  provisions  may  even  be  contained  in  the  same  sec- 
tion, but  yet  be  perfectly  distinct  and  separable,  so  that  the  first  may 
stand  though  the  last  fall.  The  point  is  not  whether  they  are  contained 
in  the  same  section,  for  the  distribution  into  sections  is  purely  artificial, 
but  whether  they  are  essentially  and  inseparably  connected  in  substance. 
If  when  the  unconstitutional  portion  is  stricken  out,  that  which  remains 
is  complete  in  itself  and  capable  of  being  executed  in  accordance  with 
the  apparent  legislative  intent,  wholly  independent  of  that  which  was 
rejected,  it  must  be  sustained.'*  See  also,  Trectsurer  v.  Bank,  47  Ohio 
St  504  [25  N.  E.  Rep.  697;  10  L.  R.  A.  196] ;  Bowles  v.  State,  37  Ohio 
St  35. 

Applying  this  rule  of  construction  to  the  act  in  question,  I  hold  that 
that  part  of  the  statute,  granting  power  to  the  circuit  court,  must  be 
eliminated,  and  the  rest  of  the  enactment  stand. 

The  objection  raised  By  the  city  solicitor  that  Eastern  avenue  be- 
tween Crane  and  Litherbury  streets  is  a  dedicated  street,  and  that  it 
has  not  been  condemned  between  these  streets,  and  that  therefore  its  in- 
tended diversion  from  street  purposes  is  beyond  the  power  of  the  board 
of  legislation,  may  be  disposed  of  in  a  few  words. 

The  testimony  showed  that  the  abutting  property  owners  are  on 
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one  side  the  railway  and  on  the  other  side  the  city  itself  by  reason  of  its 
expropriation  proceedings  under  this  act.  This  is,  therefore,  not  a  case 
of  public  common  where  the  property  would  revert  to  the  original 
dedicators,  but  of  a  public  street  where  it  reverts  to  the  abutting  prop- 
erty holders— in  this  case  the  contesting  parties. 

The  building  of  each  viaduct  depends  upon  its  peculiar  topograph- 
ical features,  and  the  act  outlines  in  general  terms  the  powers  given  to 
municipalities  to  carry  out  its  purpose.  Statutes  are  seldom  written  in 
such  precise  or  categorical  terms  as  to  point  out  inclusively  and  ex- 
clusively all  their  intended  applications.  General  and  more  or  less  flex- 
ible language  is  used.  A  statute  is  construed  with  reference  to  the  sub- 
ject of  the  act — its  purpose.  When  the  legislature  gives  power  to  a 
public  body  to  do  anything  of  a  public  character,  the  legislature  means 
also  to  give  to  such  body  all  rights  without  which  the.  power  would  be- 
come wholly  unavailable. 

Where  a  power  is  granted  and  the  mode  of  its  exercise  not  described, 
it  will  be  implied  that  it  is  nevertheless  to  be  exercised.  As  stated  by 
Judge  Minshall  in  Doyle  v.  Doyle,  50  Ohio  St.  330,  341  [34  N.  E.  Rep. 
166]: 

**That  which  is  plainly  implied  in  the  language  of  a  statute  is  as 
much  a  part  of  it  as  that  which  is  expressed.  •  •  •  No  statute 
should  be  so  construed  as  to  lead  to  an  absurd  result." 

The  statute  in  Sees.  1  and  2  authorizes- the  construction  of  ways  and 
of  crossings  above  and  under  the  track  of  a  railroad,  the  specifications 
of  the  grades  to  be  established  for  the  streets,  and  in  Sec.  5  expressly 
provides  that  the  land  or  property  required  to  make  any  alterations  in 
the  street  or  highway  necessitated  by  the  proposed  improvement  shall  be 
appropriated  by  the  municipality.  This  certainly  gives  express  author- 
ity for  the  alterations  of  streets,  and  the  manner  of  doing  it  is  simply 
one  of  the  details  left  to  the  judgment  of  the  municipality,  dependent 
upon  the  situation  of  the  surrounding  lands,  and,  if  exercised  reason- 
ably, not  subject  to  review  by  the  courts.  It  is  one  of  the  implied  powers 
necessarily  granted  to  carry  into  effect  the  purpose  of  the  statute.  So 
is  the  power  of  relocating  the  street  and  of  creating  new  ways  made 
necessary  by  the  improvement.  It  certainly  cannot  have  been  the  intent 
of  the  lawmakers  that  each  of  these  acts  would  have  to  be  done  in  pur- 
suance of  other  statutes  not  in  pari  materia  with  the  act  under  considera- 
tion granting  to  the  city  rights  in  its  streets. 

Finally,  the  city  solicitor  raises  the  question  that  there  is  no  express 
or  implied  power  given  to  the  board  of  legislation  to  place  piers  in  East- 
em  avenue  to  support  the  viaduct.  The  act  in  question  is  not  one  grant- 
ing franchises  to  a  railroad  company,  but  is  a  statute  in  furtherance  of 
a  public  necessity  and,  as  I  have  shown,  must  therefore  be  liberally  con- 
strued.    There  is  no  question  that  a  municipality  under  existing  laws 
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cannot  by  ordinance  or  otherwise  ^rant  a  right  to  a  railroad  company 
to  encumber  the  city  streets  with  pieis  or  abutments  solely  for  the  bene- 
fit of  said  railroad  company.  The  enactment  we  are  now  considering, 
however,  does  nothing  of  the  kind.  It  is  a  statute  passed  by  the  general 
assembly  granting  powers  to  and  imposing  a  duty  upon  the  municipal- 
ities of  the  state  to  abate  an  evil,  leaving  the  manner  of  the  abatement  in 
each  instance  to  the  legislative  body  together  with  the  railroad  company, 
imposing  upon  each  one-half  of  the  expense  of  making  the  improvement 
and  its  maintenance. 

The  evidence  in  the  case  before  me  shows  that  in  order  to  comply 
with  the  requirement  of  Sec.  2  of  the  statute,  namely,  that  no  grade 
shall  be  required  to  exceed  the  established  maximum  grade  of  that  divi- 
sion of  the  railroad  in  which  the  improvement  is  to  be  made  without 
the  consent  of  the  railroad  company,,  nor  shall  the  railroad  company's 
tracks  be  required  to  be  placed  below  high  water  mark,  it  becomes 
necessary  to  build  the  viaduct  with  abutments  and  piers ;  for  if  instead 
of  this  an  arch  viaduct  were  to  be  built,  it  would  place  the  grade  far 
above  the  maximum  grade  established  by  the  statute,  and,  further, 
would  place  Eastern  avenue  below  the  high  water  mark  of  our  foods. 

The  evidence  further  shows  that  even  were  the  railroad  to  con- 
sent to  the  change  of  grade,  the  cost  of  the  removal  of  this  grade  cross- 
ing would  become  prohibitive  to  the  city,  as  it  would  add  more  than 
11,000,000  to  the  present  cost  of  $600,000,  there  being  in  the  city  135 
^Tade  crossin<rs  which  will  have  to  be  removed  by  the  city. 

I  recognize  fully  that  it  is  the  policy  of  our  state  to  avoid  as  far 
as  possible  the  placing  of  obstructions  in  our  streets,  and  while  the  act 
under  consideration  clothes  the  municipality  with  the  necessary  implied 
power  to  build  a  viaduct  in  the  manner  indicated  by  the  plans  and 
specifications,  that  this  should  not  be  done  where  and  whenever  it  can 
be  avoided. 

The  testimony  showed  that  these  piers  will  only  be  eighteen  by 
fourteen  inches,  the  width  of  Eastern  avenue  at  that  point  being  fifty- 
four  and  one-half  feet,  leaving  a  clearance  on  the  north  side  of  the  piers 
of  twenty-eight  feet  and  on  the  south  side  of  sixteen  feet.  The  super- 
intendent of  track  elevations  and  subways  testified  that  in  Chicago 
^^ade  crossings  had  been  changed  in  a  similar  manner  to  the  plan  now 
under  consideration,  and  that  the  use  of  streets  thus  containing  piers 
therein,  leaving  the  width  of  the  street  as  here,  had  not  proved  any  ' 
hindrance  to  travel  in  said  city. 

Taking  all  of  this  testimony  together  it  clearly  shows  that  the  pur- 
poses of  the  act  in  this  instance  can  only  be  effected  by  making  this 
improvement  in  accordance  with  the  plans  and  specifications  submitted, 
without  obstructing  travel  in  Eastern  avenue  or  subjecting  it  to  high 
6  Dec.  Vol.  19 


Digitized  by 


Google 


82  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [19 

Superior  Court  of  Cincinnati. 

water,  a  local  condition  of  which  the  court  must  take  judicial  notice; 
and  further  that,  even  with  the  consent  of  the  railway  company,  any 
other  mode  of  construction  would  become  prohibitive  by  reason  of  its 
enormous  cost,  thus  avoiding  the  very  scope  of  the  act. 

I  find,  therefore,  as  a  matter  of  law,  that  the  act  in  question  is  a 
remedial  statute,  and  that  in  accordance  with  the  well  settled  rules  of 
law  it  must  be  construed  largely  and  beneficially  so  as  to  suppress  .the 
mischief  and  advance  the  remedy,  adopting  a  construction  which  will 
appear  the  most  reasonable  and  the  best  suited  to  accomplish  its  object, 
and  that  a  construction  which  would  lead  to  an  absurdity  must  be  re- 
jected. 

I  further  find,  as  a  matter  of  fact,  that  the  plans  and  specifications 
adopted  by  the  board  of  legislation  and  the  railroad  company  are  thi» 
only  feasible  plans  under  the  provisions  of  the  act  and  the  topographical 
conditions  of  the  land,  to  carry  out  the  purport  of  the  statute.  The 
prayer  of  the  solicitor  for  a  permanent  restraining  order  must  be,  there- . 
fore,  and  hereby  is,  refused. 


COUNTIES— LIMITATION   OF  ACTIONS. 

[Allen  Common  Pleas,  March,  1908.] 
State  ex  rel.  B.  F.  Welty,  Pros.  Atty.  v.  Ohio  National  Bank. 

1.  Prosecutors  cannot  Sie  for   Damages   for  Retention  of  County   Moneys 
Prior  to  Aprh.  25,  1898. 

Prosecuting  attorneys  have  no  capacity  to  bring  suits  for  recovery  of  dam- 
ages for  unlawful  use  and  retention  of  county  funds  prior  to  April  25. 
1898,  the  date  of  the  enactment  of  See.  1277  Rev.  Stat,  giving  them  such 
power,  such  power  prior  to  such  date  being  only  in  the  county  com- 
missioners. 

2.  Action  for  Damages  for  Unlawful  Use  of  County  Funds  is  for  Use  of  the 
County,  against  which  the  Statute  Runs. 

An  action  by  a  prosecuting  attorney  brought  under  Sec.  1277  Rev.  Stat, 
to  recover  interest  from  a  bank  by  way  of  damages  for  the  alleged 
unlawful  retention  and  use  of  county  funds,  obtained  from  different 
county  treasurers  during  a  period  of  twenty  years,  is  an  action  for  the 
benefit  of  the  county,  and  not  the  state,  and  is  governed  by  the  six  years* 
limitations  prescribed  in  Sec.  4981.  The  mere  fact  that  the  action  may 
be  brought  in  the  name  of  the  state  does  not  change  its  character, 
its  character. 

3.  Limitations  Run  against  Actions  Arising  from  Resulting  Trusts. 

An  action  to  recover  damages  for  county  funds  unlawfully  used  by  banks 
under  Sec.  1277  Rev.  Stat,  arises  out  of  a  resulting  trust  and  cannot  be 
maintained  in  equity  regardless  of  the  statute  of  limitations. 

4.  Statute  Runs  against  Action  for  Fraud  from  Discovery  thereof. 

An  action  for  damages  for  unlawful  detention  by  banks  of  county  funds 
obtained  from  county  treasurers  is  not  one  for  equitable  relief  upon  the 
ground  of  fraud;  but  if  it  were,  the  statute  would  begin  to  run  from  the 
time  the  fraud  was  or  ought  to  have  bren.  discoveird. 
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5.  Measube  of  Recovebt  is  Pbofits,  ob  Interest  at  Legal  Rate. 

The  measure  of  recovery  in  such  action  is  the  amount  of  profit  accruing  to 
the  bank  from  the  use  of  the  county  funds;  and  if  it  is  impracticable  or 
impossible  to  determine  exactly  the  amount  of  this  profit,  interest  should 
be  allowed  at  the  rate  of  6  per  cent. 
[Syllabus  approved  by  the  court.] 

B.  F.  Welty,  Pros.  Atty.,  Frank  Downing  and  John  Roby,  for 

plaintiff . 

Jas.  W.  Halfhill,  for  defendant: 

Cited  and  commented  upon  the  following  authorities:  Vindicator 
Pig.  Co,  v., State,  68  Ohio  St.  362  [67  N.  E.  Rep.  733] ;  Wood,  Limita- 
tion]^ Sec.  53 ;  Beck  Street  Opening,  In  re,  19  Misc.  571  [44  N.  Y.  Supp. 
1087];  Pimental  v.  San  Francisco,  21  Cal.  351;  Bedford  (City)  v. 
Williard,  133  Ind.  562  [33  N.  E.  Rep.  368;  36  Am.  St.  Rep.  563] ;  Pella 
(City)  V.  Scholte,  24  Iowa  283  [95  Am.  Dec.  729] ;  Rowan  v.  Portland, 
47  Ky.  (8  Mon.  B.)  232;  North  Hempstead  v.  Hempstead,  2  Wend.  (N. 
Y.)  109;  Denton  v.  Jackson,  2  Johns  Ch.  (N.  Y.)  320;  May  v.  School 
District,  22  Neb.  205  [34  N.  W.  Rep.  377;  3  Am.  St.  Rop.  266] ;  Western 
Lu7iatic  Asylum,  v.  Miller,  29»  W.  Va.  326  [1  S.  E.  Rep.  740;  6  Am.  St. 
Rep.  644] ;  Johnson  v.  Black,  103  Va.  477  [49  S.  E.  Rep.  633;  68  L.  R. 
A.  264;  106  Am.  St.  Rep.  890] ;  San  Luis  Obispo  Co.  v.  Farnum,  108  Cal. 
567  [41  Pac.  Rep.  447] ;  McClanahan  v.  Lunatic  Asylutn,  88  Va.  466  [13 
S.  E.  Rep.  977] ;  Graham  Co.  (Comrs.)  v.  Van  Slyck,  52  Kan.  622  [35 
Pac.  Rep.  299] ;  San  Diego  Co,  V.  Dauer,  131  Cal.  199  [63  Pac.  Rep. 
338]  ;  Keokuk  Co.  v.  Howard,  41  Iowa  11 ;  Evans  v.  Erie  Co,  66  Pa.  St. 
222;  Cincinnati  v.  Presbyterian  Church,  8  Ohio  299  [32  Am.  Dec.  718]  ; 
Williams  v.  Presbyterian  Soc.  1  Ohio  St.  478;  Cincinnati  v.  Evans,  5 
Ohio  St.  594;  Lane  v.  Kennedy,  13  Ohio  St.  42;  Oxford  Tp,  v.  Columbia, 
38  Ohio  St.  87;  Hartman  v.  Hunter,  56  Ohio  St.  175  [46  N.  E.  Rep. 
577]  ;  Wasteney  v.  Schott,  58  Ohio  St.  410  [51  N.  E.  Rep.  34] ;  State  v. 
Conway,  18  Ohio  234;  State  v.  Blake,  2  Ohio  St.  147;  State  v.  Henderson, 
40  Iowa  242;  United  States  v.  Railway,  70  Fed.  Rep.  435;  United  States 
V.  Navigation  &  By.  Co.  142  U.  S.  510  [12  Sup.  Ct.  Rep.  308;  35  L.  Ed. 
1099] ;  State  v.  Board  of  Pub,  Wks.  36  Ohio  St.  409;  State  v.  Railway, 
53  Ohio  St.  189  [41  N.  E.  Rep.  205] ;  State  v.  Griftner,  61  Ohio  St.  201 
[55  N.  E.  Rep.  612] ;  State  v.  Tin  dt  Japan  Co.  66  Ohio  St.  182  [64  N. 
E.  Rep.  68] ;  Hawkins  v.  Lasley,  40  Ohio  St.  37 ;  Ncal  v.  Nash,  23  Ohio 
St.  483;  Adelbert  College  v.  Railway,  5  Dec.  14  (3  N.  P.  15) ;  Bryant  v. 
Swetland,  48  Ohio  St.  194  [27  N.  E.  Rep.  100] ;  Swan  v.  Shahan,  1  Circ. 
Dec.  119  (1  R.  216) ;  Gray  v.  Kerr,  46  Ohio  St.  652  [23  N.  E.  Rep.  136]  ; 
Neilson  v.  Fry,  16  Ohio  St.  552  [91  Am.  Dec.  110] ;  Carpenter  v.  Canal 
Co.  35  Ohio  St.  307;  Raymond  v.  Moore,  13  Dec.  Re.  657  (1  C.  S.  C. 
456) ;  Aflhurat's  Appeal,  60  Pa.  St.  290;  Kin7ie  v.  Webb,  54  Fed.  Rep. 
34  [4  C.  C.  A.  170;  12  U.  S.  App.  137] ;  Campbell  v.  Iron  Co.  83  Ahi. 
351  [3  So.  Rep.  369] ;  Perkins  v.  Cartmell,  4  Har.  (Del.)  270  [42  Am. 


Digitized  by 


Google 


84  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [19 

Allen  Common  Pie 


Dec.  753] ;  Casiner  v.  Walrod,  83  111.  171  [25  Am.  Rep.  369] ;  Ewin 
V.  Ware,  41  Ky.  (2  Mon.  B.)  65;  Ela  v.  Ela.  158  Mass.  54  [32  N.  E.  Bep. 
957];  Curtner  v.  United  States,  149  U.  S.  662  [13  Slip.  Ct.  Rep.  985; 
37  L.  Ed.  890] ;  Drumright  v.  lfiY«,  26  S.  E.  Rep.  583  (Va.  App.)  ; 
Florida  Mtg.  &  Inv.  Co.  v.  Finlayson,  91  Fed.  Rep.  13  [33  C.  C.  A. 
307;  62  U.  S.  App.  582] ;  Sioux  City  cfe  St.  P.  Sy.  v.  O'Brien  Co.  118 
Iowa  582  [92  N.  W.  Rep.  857] ;  Watson  v.  RaQway,  73  S.  W.  Rep.  830 
(Tex.) ;  Godden  v.  Kimmell,  99  U.  S.  201  (25  L.  Ed.  431) ;  Sullivan  v. 
Railway,  3  Dill.  334  [23  Fed.  Cas.  368] ;  Hall  v.  Russell,  3  Sawy.  50§ 
[11  Fed.  Cas.  248] ;  Phalen  v.  Clark,  19  Conn.  421  [50  Am:  Dec.  253] : 
Richardson  v.  Gregory,  126  III.  166  [18  N.  E.  Rep.  777] ;  Smith  v.  Wood, 
42  N.  J.  Eq.  563  [7  Atl.  Rep.  881] ;  McCrea  v.  Purmort,  16  Wend.  460 
[30  Am.  Dec.  103] ;  Tucker  v.  Linn,  57  Atl.  Rep.  1017  (N.  J.) ;  People 
V.  RaUway,  145  Mich.  140  [108  N.  W.  Rep.  772] ;  Nash  v.  Ingalls,  13  O. 
F.  D.  247  [101  Fed.  Rep.  645;  41  C.  C.  A.  W5] ;  Yearly  v.  Long,  40  Ohio 
St.  27;  Harrod  v.  Carder,  2  Circ.  Dec.  274  (3  R.  479) ;  Bcckford  v. 
Wade,  17  Ves.  Jr.  87;  Clegg  v.  Edmondson,  8  DeG.  M.  &  G.  787; 
Wentworth  v.  LZot/d,  32  Beav.  467;  KartlR  v.  Bloodgood,  7  Johns  Ch. 
(N.  Y.)  90  [11  Am.  Dec.  417] ;  Lammer  v.  Stoddard,  103  N.  Y.  672 
[9  N.  E.  Rep.  328] ;  Katisas  City  So.  Ry.  v.  Stevetison,  135  Fed.  Rep. 
553;  Jlendrickson  v.  Hendrickson,  42  N.  J.  Eq.  657  [9  Atl.  Rep.  742] ; 

ilackett  V.  Pratt,  5  Kan.  App.  586  [49  Pac.  Rep.  100];  Merton  v. 
O'Brien,  117  Wis.  437  [94  N.  W.  Rep.  340] ;  Gilmore  v.  Ham,  142  N.  Y. 
1  1 36  X.  E.  Rep.  826;  40  Am.  St.  Rep.  554] ;  Sheppards  v.  Turpin,  44 
Va.    (3   Gratt.)    373;   Wilmerding  v.   Russ,  33   Conn.   67;  Speidel  v. 

Henrici,'120  U.  S.  377  [7  Sup.  Ct.  Rep.  610;  30  L.  Ed.  718] ;  Newman 

V.  Newman,  60  W.  Va.  371   [55  S.  E.  Rep.  377];  Lewin,  Trusts  863; 

Stubbins  v.  Briggs,  24  Ky.  Law  230  [68  S.  W.  Rep.  392] ;  Ward  v. 
Ward,  12  Circ.  Dec.  59 ;  Townsend  v.  Eichelberger,  51  Ohio  St.  213  [38 

N.  E.  Rep.  207] ;  Douglas  v.  Corry,  46  Ohio  St.  349  [21  N.  E.  Rep.  440; 

15  Am.  St.  Rep.  604] ;  Larwill  v.  Burke,  10  Circ.  Dec.  605  (19  R.  449) ; 

Central  Nat.  Bank  v.  Insurance  Co.  104  U.  S.  54   [26  L.  Ed.   693] ; 

Knatchbull  v.  Ilallait,  13  Ch.  Div.  696;  3  Pomeroy,  Eq.  Jurisp.  (3  ed.) 

2019;  Englar  v.  Offutt,  70  Md.  78  [16  Atl.  Rep.  497;  14  Am.  St.  Rep. 

332);  Harrison  v.  Smith,  83  Mo.  210  [53  Am.  Rep.  571];  Ellicott  v. 

Kuhl,  60  N.  J.  Eq.  333  [46  Atl.  Rep.  945] ;  Burnham  v.  Barth,  89  Wis. 

362  [62  N.  W.  Rep.  96] ;  State  v.  Bank,  61  Neb.  181  [85  N.  W.  Rep.  43; 

r)2  L.  R.  A.  858] ;  Continental  Nat.  Bank  v.  Weems,  69  Tex.  489  [6  S. 

W.  Rep.  802;  5  Am.  St.  Rep.  85] ;  Bomie  Co.  Nat.  Bank  v.  Latimer,  67 

Fed.  Rep.  27;  Massey  v.  Fisher,  62  Fed.  Rep.  958;  State  v.  Foster,  5 

Wyo.  199  [38  Pac.  Rep.  926;  29  L.  R.  A.  226;  63  Am.  St.  Rep.  47]; 

Independent  Dist.  of  Boyer  v.  King,  80  Iowa  497  [45  N.  W.  Rep.  908] ; 

Baker  v.  Bank,  100  N.  Y.  31  [53  Am.  Rep.  150] ;  Importers  &  Trad. 

Nat.  Bank  v.  Peters,  123  N.  Y.  272  [25  N.  E.  Rep.  319] ;  Heidelbach  v. 
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Bank,  87  Hun  117  [33  N.  Y.  Supp.  794] ,  Sherwood  v.  Bank,  103  Mich. 
109  [61  N.  W.  Rep.  352] ;  Lincoln  (City)  v.  Morrison,  64  Neb.  822  [90 
N.  W.  Rep.  905;  57  L.  R.  A.  885] ;  Slater  v.  Oriental  Mills,  18  R.  I.  352 
[27  Atl.  Rep.  443] ;  Standish  v.  Babcock,  52  N.  J.  Eq.  628  [29  Atl.  Rep. 
327] ;  Wulbern  v.  Timmons,  55  S.  C.  456  [33  S.  E.  Rep.  568] ;  State 
V.  Bank,  54  Neb.  725  [75  N.  W.  Rep.  28] ;  Holmes,  In  re,  159  N.  Y.  532 
[53  N.  E.  Rep.  1126] ;  Smith  v.  Combs,  49  N.  J.  Eq.  420  [24  Atl.  Rep. 
9] ;  United  Nat,  Bank  v.  Weatherby,  70  App.  Div.  279  [75  N.  Y.  Supp. 
3] ;  Steinway,  In  re,  37  Misc.  704  [76  N.  Y.  Supp.  452] ;  Kimmel  v. 
Dickson,  5  S.  D.  221  [58  N.  W.  Rep.  561;  25  L.  R.  A.  309;  49  Am.  St. 
R«p.  869] ;  Crawford  Co.  {Comrs.)  v.  Patterson.  15  0.  P.  D.  275  [149 
Fed.  Rep.  229] ;  Blair  v.  Hill,  50  App.  Div.  33  [63  N.  Y.  Supp.  670] ; 
Shields  v.  Thomas,  71  Miss.  260  [14  So.  Rep.  84;  42  Am.  St.  Rep.  458]  ; 
Metropolitan  Nat,  Bank  v.  Commission  Co.  77  Fed.  Rep.  705;  Ellicott 
V.  Kuhl,  60,  N.  J.  Eq.  333  [46  Atl.  Rep.  945];  Ferchen  v.  Amdt,  26 
Ore.  121  [37  Pac.Rep.  161;  29  L.  R.  A.  664;  46  Am.  St.  Rep.  603] ; 
Texas  Moline  Plow  Co.  v.  Implement  Co.  80  S.  W.  Rep.  1042  (Tex. 
Civ.  App.) ;  Ober  v.  Cochran,  118  Ga.  396  [45  S.  E.  Rep.  382;  98  Am. 
St. 'Rep.  118] ;  Little  v.  Chadwick,  151  Mass.  109  [23  N.  E.  Rep.  1005; 
7  L.  R.  A.  570] ;  Johns  v.  Kilbreth,  49  Ohio  St.  401  [31  N.  E.  Rep.  346]. 

MATHERS.  J. 

It  will  not  be  necessary  for  the  court  at  this  time  to  state  formally 
the  issues  joined.  They  seem  to  be  fully  set  out  in  the  briefs  and  I 
think  everybody  interested  in  the  case  is  familiar  with  them.  In  brief, 
this  is  an  action  by  the  prosecuting  attorney  to  recover  interest,  by  way 
of  damages,  for  the  alleged  unlawful  use  of  county  funds  which  the 
defendant  obtained  from  the  several  treasurers  covering  the  period 
between  1888  and  the  filing  of  this  petition. 

.Various  defenses  are  interposed,  among  them  the  statute  of  lim- 
itations, and  that  the  plaintiff  has  no  capacity  to  sue,  as  well  as  the 
defense  upon  the  merits,  it  being  contended  by  the  defendant  that  if 
this  be  a  trust  fund  and  impressed  with  that  character,  yet  as  long 
as  the  defendant  had  an  amount  equal  to  the  amount  belonging  to 
the  beneficiary  in  its  possession,  equity  will  presume  that  it  was  using 
its  own  funds  in  its  business  and  not  that  it  was  using  the  trust  fund. 

Regardless  of  the  statute  of  limitations  it  is  quite  clear  that  the 
relator  has  no  capacity  to  sue  in  this  action  for  alleged  wrongs  com- 
mitted prior  to  April  25,  1898,  the  date  of  the  enactment  of  Sec. 
1277  Rev.  Stat,  as  it  now  stands.  That  point  was  determined  in 
State  V.  Zumstetn)  2  Circ.  Dec.  539  (4  R.  268),  which  was  affirmed  by 
the  Supreme  Court  on  the  reasoning  of  the  circuit  court,  State  v.  Zum- 
stein,  30  Bull.  275.  For  causes  of  action  arising  prior  to  that  date, 
if  any  county  authority  might  sue,  it  would  be  the  county  commissioners. 

Does  the  statute  of  limitation  operate  to  bar  an  action  such  as 
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this?  The  character  of  the  real  party  in  interest  will  determine.  If 
it  be  the  state,  then  the  statute  does  not  apply.  Seeley  v.  Thomas,  31 
Ohio  St.  301,  308,  citing  Greene  Tp,  (Tr,)  v.  Camphell,  16  Ohio  St. 
11.  If  the  county,  then  the  statute  does  apply.  Ilartman  v.  Hunter, 
56  Ohio  St.  175,  180  [46  N.  E.  Rep.  577],  and  the  cases  cited.  And 
so,  even  though  the  subject-matter  of  the  action  be  public  funds  wrong- 
fully withheld  {Mount  v.  Ldkeman,  21  Ohio  St.  643.  where  it  was  held 
that  an  action  on  behalf  of  a  township  to  recover  school  funds  which 
a  treasurer  had  appropriated  to  his  own  use,  is  barred  by  the  limitation 
of  six  years) ;  and  the  case  of  Oxford  Tp.  v.  Columbia,  38  Ohio  St.  87, 
where  it  was  held  that  **  trustees  of  a  township,  holding  title  to  lands 
granted  to  them  by  the  general  government  for  school  purposes,  are 
not  exempt  from  the  operation  of  the  statute  of  limitations,  in  an  action 
prosecuted  by  them  to  recover  possession  of  the  premises.'* 

The  relator  in  this  case  is  able  to  maintain  the  action  only  because 
of  his  official  position  as  county  prosecuting  attorney,  and  by  virtue 
of  Sec.  1277  Rev.  Stat.  That  section  specifically  provides  that 
any  public  moneys  illegally  withdrawn  or  withheld  may  be  by  him 
recovered  back  for  the  use  of  the  county,  and  nowhere  does  it  provide 
that  it  shall  be  for  the  use  of  the  state,  or  that  he  has  a  right  to  sue 
and  recover  back  such  funds.  That  would  properly  come  within  the 
scope  of  the  duty  of  the  attorney-general,  who  is  the  only  one  author- 
ized generally,  without  special  •  statutory  authority,  to  appear  in  the 
courts  in  behalf  of  the  state. 

In  this  action  it  is  sought  to  recover  interest  by  way  of  damages 
for  the  retention  and  use  of  the  county's  funds.  If  recovered,  I  think 
it  very  doubtful  if  the  state  would  receive  any  benefit  from,  or  be 
entitled  to,  any  of  the  amount  so  recovered.  At  any  rate,  the  section 
under  consideration  contemplates  the  suit  for  the  benefit  of  the  county, 
and  it  would  appear  that  it  was  the  county's  funds  that  were  to  be 
made  the  subject  of  the  action.  It  is  true  the  name  of  the  state  may 
be  used,  but  this  is  permissive  for  the  purpose  of  convenience,  and  I 
think  it  would  hardly  follow  as  a  consequence  that  the  mere  title  of 
the  action  would  affect  a  right  so  substantive  and  valuable  as  that  of 
the  repose  of  the  statute  of  limitations.  The  real  party  in  interest  is 
the  county  and,  from  what  has  been  said,  the  statute  runs  against  the 
county.  This  is  so  unless  this  be  one  of  the  causes  of  action  which 
equity  will  entertain  regardless  of  the  statute  of  limitations;  in  other 
words,  a  cause  of  action  which  arises  out  of  a  trust  of  a  certain  char- 
acter and  which  is  not  permitted,  because  of  equitable  considerations, 
to  be  barred. 

Is  the  trust  here  involved  of  that  character?  I  think  there  is  no 
disagreement  about  it  being  a  resulting  trust.  In  Yearly  v.  Long, 
40  Ohio  St.  27,  32,  it  was  said- 
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"The  class  of  trusts  which  as  between  the  trustee  and  cestui  que 
trust  is  not  barred  by  the  statute,  embraces  those  technical,  direct  and 
express  trusts  which  are  of  a  nature  cognizable  solely  in  equity.  It 
would  not,  therefore,  include  the  almost  innumerable  cases  of  implied 
and  constructive  trusts  so-called,  as  for  example,  deposits  or  bailments 
not  special  in  their  character,  or  other  trusts  analogous  to  these." 

In  Carpenter  v.  Canal  Co.  35  Ohio  St.  307,  317,  it  was  held  that 
trusts  which  might  be  the  ground  of  an  action  at  law  were  not  ex- 
empted from  the  operation  of  the  statute. 

And  in  Bryant  v.  Swetland,  48  Ohio  St.  194,  206  [27  N.  E.  Rep. 
100],  it  was  said: 

''It  is  firmly  settled  in  this  state,  that  the  statute  of  limitations 
applies  to  all  civil  actions,  whether  they  be  such  as  before  the  adoption 
of  the  code  of  civil  procedure  were  called  actions  at  law  or  suits  in 
equity,  except  certain  specified  actions  which  the  statute  expressly 
exempts  from  its  operation." 

The  code  abolished  the  distinction  between  forms  of  action  in  this 
state,  although  of  course  it  could  not  abolish  the  inherent  differences 
between  the  rights  sought  to  be  made  the  subject  of  actions  and  the 
consequent  duties  which  those  rights  impose  upon  others;  and,  while 
the  fundamental  principles  underlying  the  differences  between  legal 
and  equitable  procedure  necessarily  exist  and  will  exist,  yet  when  it 
comes  to  the  practice  of  them  the  legislature,  which  has  provided  that 
there  shall  be  but  one  form  of  action,  meant  that  the  statute  of  limi- 
tation should  apply  to  that  form  of  action,  unless  there  was  some  special 
exemption.  In  fact  the  Supreme  Court  says,  in  the  case  of  Bryant  v. 
Swetland,  supra,  that  **the  statute  of  limitations  applies  to  all  civil 
actions,  whether  they  be  such  as  before  the  adoption  of  the  code  of 
rivil  procedure  were  caUed  actions  at  law  or  suits  in  equity,  except 
<fertain  specified  actions  which  the  statute  expressly  exempts  from  its 
operation."  The  only  exceptions  as  to  trusts  that  I  recall  are  that 
continuing  and  subsisting  trusts  are  not  subject  to  the  provisions  of  that 
chapter.  I  do  not  think  that  this  could  be  called  that  kind  of  a  trust. 
It  is,  as  I  said  before,  and  there  seems  to  be  no  contention  about  it,  a 
resulting  trust. 

By  1  Pomeroy,  Eq.  Jurisp.  (2  ed.)  Sec.  418,  it  seems  that  the  stat- 
ute of  limitations  may  be  invoked  in  all  classes  of  cases,  except  in  those 
brought  to  enforce  a  trust  against  an  express  trustee,  and  that  it  may 
be  invoked  even  in  suits  to  obtain  remedy  against  fraud,  on  the  principle 
that  *' equity  aids  the  vigilant,"  which  is  merely  an  extension  of  the 
maxim  that,  **he  who  seeks  equity  must  do  equity." 

In  the  case  at  bar  there  was  no  express  trust;  hence,  on  the  au- 
thority of  Pomeroy,  supra,  and  Yearly  v.  Long,  supra,  this  is  not  of 
that  character  of  trust  which  is  within  the  exception  of  the  statute. 
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I  am  of  the  oi)inion,  therefore,  that  the  statute  of  limitations  ap- 
plies. The  court  is  further  of  the  opinion  that  the  action  is  governed 
by  the  limitations  prescribed  by  Sec.  4981  Rev.  Stat.  And  this 
upon  the  authority  of  the  case  of  Mount  v.  Lakeman,  supra.  It  seems 
that  there  would  be  an  implied  contract  that  not  only  the  principal 
but  the  increment  would  be  repaid  when  the  relation  of  trustee  and 
beneficiary  arises.  While  it  may  not  arise  out  of  any  intention  to 
assume  that  relation,  yet  the  law  would  imply  such  a  contract  between 
the  two  which  might  be  enforcible  in  equity. 

I  do  not  think  this  is  an  action  for  relief  on  the  ground  of  fraud, 
and  if  it  were  the  statute  would  begin  to  run  from  the  time  when  the 
fraud  was  discovered  or  ought  to  have  been  discovered.  2  Pomeroy, 
Eq.  Jurisp.  Sec.  917.  And  surely  the  presence  among  the  funds  in  the 
treasurer's  office  of  certificates  of  deposit,  which  admittedly  were  there, 
ought  to  have  put  the  commissioners  on  inquiry,  for  a  certificate  of 
deposit  is  not  cash. 

The  court  is  equally  clear  that  there  is  no  merit  in  the  defendant's 
contention  that  as  long  as  there  was  sufficient  funds  in  the  bank  to 
pay  in  full  all  the  moneys  of  the  treasurers  there  deposited,  there  was 
no  use  by  the  bank  of  the  county's  funds  and  no  commingling  of  them 
with  its  own.  The  evidence  indisputably  shows  the  contrary.  It  also 
shows  the  bank  obtained  a  profit  on  the  use  by  it  of  some  at  least  of  the 
county's  funds.  The  bank  must  be  presumed  to  know  the  law  and  to 
know  it  had  no  right  to  retain  or  use  these  funds ;  but  as  to  those  checks 
drawn  on  itself  to  pay  them  on  presentation,  .and  as  to  those  drawn 
on  other  banks  to  collect  them  in  the  usual  course  and  pay  over  the  pro- 
ceeds. As  to  either  kind,  if  it  chose  to  credit  the  treasurer's  private 
account  instead  of  making  a  mere  collection  memorandum,  it  must  be 
held  to  have  the  cash  in  its  hands  to  meet  that  credit  and  hence  to  have 
the  county's  money.  Presumably  it  found  it  to  its  advantage  so  to 
credit  the  treasurer  or  it  would  not  have  done  it,  and  it  is  a  fair  infer- 
ence that  the  transactions  were  profitable  to  it.  Hence,  as  to  the  credits 
within  six  years  prior  to  the  commencement  of  this  action,  the  de- 
fendant, having  profited  by  the  use  of  the  trust  funds,  ought  to  account 
for  this  profit  to  the  county,  and  as  it  is  impracticable  if  not  impossible 
exactly  to  determine  the  amount  of  this  profit,  interest  at  6  per  cent 
should  be  allowed. 

A  decree  may  be  drawn  accordingly. 
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CONTRACTS— SCHOOLS  AND  SCHOOL  DISTRICTS. 

[Paulding  Common  Pleas,  December  18,  1906.] 

John  Mc Alexander  et  al.  v.  IIaviland  Village  Sch.  Dist.  (Bd.  of 

Ed.)  et  al. 

1.  i.1egai.itt  of  cortract  fob  constbuction  op  school  builoino  in  excess  of 
Bond'  Issuk. 

A  contract  for  the  building  of  a  schoolhouae  at  a  ooet  in  excess  of  an 
amount  raised  for  that  purpose  from  a  bond  issue,  is  not  illegal  and 
void  for  want«of  authority  Df  a  board  of  education  to  make  such  contract 
on  the  ground  that  it  has  underestimated  the  amount  of  money  needed. 

[For  X)ther  cases  in  point,  see  2  Cyc.  Dig.,  "Contracts,"  SS  2924-2953. — Ed.] 

2.  ESptect  of  Changing  Bin  fob  Public  Conteact. 

A  contract  fbr  the  building  of  a  schoolhouse,  awarded  to  a  contractor  who 
has  been  permitted  to  change  his  bid  to  meet  existing  conditions  of  the 
board,  is  illegal  and  void,  as  being  repugnant  to,  and  in  violation  of. 
Sec  2834b  Rev.  SUt. 

[For  other  cases  in  point,  see  2  Cyc.  Dig..  "Contracts/'  S9  2995-2997;  7  Cyc. 
Dig.,  "Schools  and  School   Districts/'  88   218-226.— Ed.] 

3.  When  Coubts  will  RF.S'rBAiN  Action  of  School  Officebs. 

Where  a  board  of  education  has  submitted  a  proposition  for  a  bond  issue 
for  the  purpose  of  installing  a  heating  plant  In  a  schoolhouse,  to  the 
voters  who  vote  down  the  same  for  the  third  time,  further  submission 
of  such  a  proposition  will  be  restrained  by  injunction  as  an  unwarranted 
and  imauthorized  exercise  and  abuse  of  authority  and  discretion  of  the 
said  board. 
[For  other  cases  in  point,  see  6  Cyc.  Dig.,  ''Office  and  Officers,"  98  439*444; 
7  Cyc.  Dig..  "Schools  and  School  DistricU/'  98  186-188.— Ed.] 

4.  MoxET  Paid  on  Executed  Illegal  Conteact  cannot  be  Rboovebbd. 

Public  funds  paid  out  on  a  contract  that  has  been  fully  executed  and  com- 
pleted in  good  faith  and  free  from  fraud  or  collusion  cannot  be  re- 
covered at  the  instance  of  a  taxpayer,  even  though  the  contract  on  which 
the  payment  was  made  was  illegal  and  void. 

[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Contracts,"  9  3063.— Ed.] 

CAMERON,  J. 

This  is  an  action  brought  by  the  plaintiffs,  who  are  property  owners 
and  taxpayers  in  the  village  school  district  of  Haviland,  Paulding 
county,  Ohio,  to  enjoin  the  board  of  education  of  said  school  district 
from  calling  any  other  or  further  elections  therein  for  the  purpose  of 
issuing  any  more  or  other  bonds  of  said  district,  for  the  purpose  of 
either  finishing  the  schoolhouse  building  or  placing  therein  any  heat- 
ing plant  or  other  thing. 

A  mandatory  injunction  is  also  asked  for,  requiring  said  board  to 
institute  suit  to  irecover  from  the  contractor  who  built  said  schoolhouse 
the  money  paid  to  him  by  said  board  therefor,  and  for  all  the  money 
necessary  to  complete  said  building  as  contracted  for;  for  a  finding  of 
the  amount  of  money  illegally  paid  out  by  said  board  on  account  of,  or 
in  connection  with,  said  school  building,  and  for  a  judgment  against 
said  board,  the  members  thereof,  and  the  contractor  for  the  amount  flo 


Digitized- by 


Google 


90  SUPERIOR  AND  COxMMON  PLEAS  COURTS.  [19 

Paulding  Common  Pleas. 

found;  also  for  a  mandatory  injunction  requiring  said  board  and  the 
members  thereof,  to  complete  the  proposed  building  according  to  the 
proposal  made  by  them  to  the  voters  of  said  district;  and  for  general 
equitable  relief. 

The  original  petition  in  the  case  was  filed  in  this  court  December 
6,  1905,  in  which  it  was  averred  in  substance : 

On  January  18,  1906,  a  general  demurrer  was  filed  to  this  petition. 
This  demurrer  was  sustained,  and,  on  July  6,  1906,  the  plaintiffs  filed 
an  amended  and  supplemental  petition  herein,  averring  in  addition  to 
the  averments  in  the  original  petition,  in  substance,  the  following: 

On  August  13,  1906,  a  general  demurrer  was  filed  to  this  amended 
and  supplemental  i)etition,  which  was  overruled.  Afterwards  the  de- 
fendants (except  Baltes)  answered  as  individuals,  and  as  a  board.  This 
answer,  after  several  admissions,  contains  a  general  denial.  Then  fol- 
lows an  allegation  that  the  school  building  had  been  fully  completed, 
said  contract  fully  performed  and  executed  and  the  contract  price  paid 
long  before  the  said  amended  and  supplemental  petition  was  filed  in  this 
case. 

It  is  also  averred  that  the  proposition  of  issuing  bonds  of  said  dis- 
trict, in  the  several  amounts  named  in  the  petition,  was  made  in  good 
faith  and  after  having  first  determined  by.  proper  resolution  of  the 
board  that  it  was  necessary  to  issue  the  bonds  of  the  district  for  said 
purpose.  To  this  answer  no  reply  has  been  filed.  The  case  has  been 
heard  upon  the  evidence,  ably  argued,  and  submitted  to  the  court. 

The  necessity  for  the  building  was  declared  in  a  resolution  of  the 
board,  passed  April  10,  1905,  and  fixing  the  time  for  holding  the  elec- 
tion on  May  1,  1905.  The  result  of  the  election  was  in  favor  of  issuing 
the  bonds. 

On  June  14,  1905,  the  bid  for  these  bonds  of  the  New  National 
Bank,  of  Columbus,  Ohio,  in  the  sum  of  $8,150,  and  accrued  interest, 
was  accepted  by  the  board  and  afterwards,  on  July  21,  1905,  said  bonds 
were  ordered  to  be  signed.  The  bonds  were  signed  and  delivered  to  the 
purchaser.  There  is  no  question  but  what  the  money  was  received  for 
these  bonds  by  the  board  of  education. 

After  the  bonds  had  been  sold,  the  board  (July  21,  1905)  directed 
the  clerk  to  cause  notice  to  be  published  authorizing  the  letting  of  a  con- 
tract for  the  erection  and  completing  of  a  certain  schoolhouse  in  said 
school  district,  according  to  plans  and  specifications  prepared  by  the 
architect,  J.  I.  Ilale,  which  notice  was  published  in  the  Paulding  Re- 
publican and  Paulding  Democrat,  two  newspapers  of  general  circula- 
tion in  said  school  district.  Under  this  notice,  bids  were  to  be  received 
up  to  12  o'clock  M.,  of  Friday,  August  25,  1905. 

On  August  25,  1905,  at  12  oVloek,  the  board  met  for  the  purpose 
of  opening  and  considering  the  bids.     Four  sealed  bids  had  been  re- 
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eeived,  viz.:     Richard  Allingham,  $8,853.50;  Dutweiler  &  Silders,  $9,- 
196.31;  W.  M.  Christian,  $9,366;  Jacob  Baltes,  $9,655. 

When  these  biiis  were  opened  it  was  found  that  each  one  exceeded 
the  amount  of  the  proceeds  realized  from  the  sale  of  the  bonds,  the  lowest 
being  more  than  $600  above  the  appropriation.  Thereupon,  as  it  appears 
from  the  record  of  the  bond,  an  adjournment  was  taken  until  3 :30  p.  m. 
of  said  day  to  "allow  bidders  to  refigure  their  bids." 

At  this  adjourned  session,  the  record  shows  that  Dutweiler  &  Sild- 
^i-b  and  Jacob  Baltes  presented  a  bid  for  the  construction  of  the  new 
sohoolhouse  for  the  sum  of  $8,797.  This  amount  still  exceeding  the  ap- 
propriation, certain  charges  and  deductions  were  made,  which  are  spe- 
cifically set  out  in  the  record,  and  which  in  the  ablegate  amount  to 
$557.  (Refers  orally  to  these  changes.)  No  one  was  present  when 
these  changes  and  deductions  were  made,  except  the  members  of  the 
board,  the  architect,  Baltes  and  Dutweiler,  the  other  two  bidders  being 
absent.    There  were  no  defects  apparent  on  the  face  of  any  of  the  bids. 

It  will  be  seen  that,  after  deducting  the  amount  allowed  for  these 
changes  from  the  last  bid  of  Baltes  and  Dutweiler  &  Silders  (who  seem 
to  have  united  their  bids)  it  just  equalled  the  amount  of  money  realized 
from  the  sale  of  the  bonds,  including  preYnium  and  accrued  interest, 
viz.,  $8,240.  Thereupon  the  contract  was  awarded  to  Baltes,  and  after- 
ward on  August  31  the  contract  was  signed. 

The  heating  plant  mentioned  in  the  resolution  of  the  board,  and  in 
the  proposition  submitted  to  electors  of  the  district  was  not  provided  for 
or  covered  by  this  contract.  The  legality  of  this  contract  is  challenged, 
principally,  upon  these  grounds : 

First.    Want  of  authority  in  the  board  to  make  it. 

Second.  Illegality  of  bid  under  which  contract  was  awarded  and 
entered  into. 

Third.  Because  illegal  and  void,  under  the  provisions  of  Sec. 
2^^b  Rev.  Stat. 

It  was  well  said  by  counsel,  in  the  statement  of  the  case,  that  novel 
and  interesting  questions  were  involved.  After  a  careful  examination  of 
the  case,  the  statutes  and  authorities  cited,  I  agree  with  counsel  in  the 
statement  made. 

1.    Want  of  Authority  in  Board  to  Make  Contract. 

So  far  as  applicable.  Sec.  3991  Rev.  Stat,  provides: 
*'When  the  board  of  education  of  any  school  district  determines 
that  it  is  necessary  for  the  proper  accommodation  of  the  schools  of  such 
district  *  *  *  to  erect  a  schoolhouse  *  •  *  or  when  it  becomes 
known  to  the  board  of  education  that  the  money  provided  for  •  •  • 
the  erection  of  a  schoolhouse  *  •  *  is  not  sufficient  therefor,  and 
such  board  ascertains  that    •    •    *    the  erection  and  furnishing  of  such 
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'  schoolhouse  *  *  •  for  which  a  sufficient  sum  of  money  has  not  been 
provided,  will  require  a  greater  tax  upon  the  property  of  such  district 
than  the  board  is  authorized  by  this  title  to  levy,  ahd  that  to  provide 
means  therefor  it  will  be  necessary  to  issue  bonds,  it  shall  make  an  esti- 
mate of  the  probable  amount  of  money  required  for  such  purposes, 
*  *  *  and  at  a  general  election,  or  special  election  called  for  that 
purpose,  shall  submit  to  the  electors  of  the  district  the  question  of  levy- 
ing taxes  for  such  purposes,''  etc. 

The  section  then  provides  that  ten  days  notice  shall  be  given,  etc., 
of  said  election. 

It  will  be  seen  from  the  section  quoted  that,  **The  board  shall  make 
an  estimate  of  the  probable  amount  of  money  needed  for  the  purpose," 
etc. 

The  statute  does  not  require  that  the  board  must  know,  in  advance, 
the  exact  amount  of  money  that  will  be  required.  This  would,  in  many 
cases,  be  impossible  to  ascertain.  I  have  no  doubt  that  the  members  of 
this  board  of  education  honestly  believed  that  $8,000  would  build  and 
finish  this  school  building,  and  equip  it  w^ith  a  modern  heating  plant. 
In  the  light  of  subsequent  events,  it  is  now  apparent  they  were  mistaken. 
It  was  an  error  of  judgment'in  estimating  the  probable  costs  of  the  pro- 
posed improvements.  I  do  not,  and  cannot  believe  that  this  error,  or 
mistake  in  estimating  the  costs  of  this  improvement  (when  honestly 
made),  so  misled,  or  prejudiced  the  electors  of  this  school  district,  or  so 
limited  and  circumscribed  the  authority  of  the  board  as  to  make  and 
render  null  and  void  the  contract  with  the  board,  in  good  faith  sub- 
sequently made  and  entered  into. 

2.  Illegality  op  Bid  under  Which  Contract  was  Awarded  and 
Entered  into  by  the  Board. 

It  is  said  in  argument,  that  the  bids  of  Allingham  and  Christian 
were  unlawful  for  that  they,  or  either  of  them,  did  not  comply  with, 
nor  conform  to,  the  requirements.  There  is  no  evidence  before  the  court 
upon  this  subject.  However  that  may  be,  the  bids  of  Baltes  and  Dut- 
weiler  &  Silders,  as  far  as  appears,  were  regular  and  complied  with  all 
the  requirements  of  the  board.  After  the  bids  were  all  opened  and  ex- 
amined and  the  board  had  adjourned,  as  we  have  shown,  the  original 
bid  of  Baltes,  not  because  of  any  defect  or  mistake  apparent  upon  the 
face  of  the  bid,  was  scaled  down,  various  items  omitted,  parts  of  build- 
ing left  unfinished,  so  that  his  original  bid  of  $9,655  was  so  modified  and 
changed  that  the  price  finally  arrived  at  by  this  method,  exactly 'equaled 
the  amount  realized  from  the  sale  of  the  bonds.  The  bid  which  was  ac- 
cepted, and  upon  which  the  contract  was  awarded,  was  an  entirely  dif- 
ferent bid  from  the  one  originally  made.  It  was  a  bid  made  without 
notice  and  without  competition — a  bid  changed,  altered,  and  modified 
to  meet  the  appropriation. 
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It  seems  to  me  that  this  was  and  is  in  direct  violation  of  Sec.  3988 
Rev.   Stat,   and  adjudged  cases. 

In  McGreevey  v.  Toledo  {Bd,  of  Ed.),  10  Circ.  Dec.  724  (20  R.  114), 
the  circuit  court  say,  in  syllabus  and  on  pages  728,  729 : 

"(1).  A  contract  between  the  board  of  education  and  the  lowest 
bidder  for  an  excavation  for  a  schoolhouse,  based  upon  a  bid  which  the 
contractor  was  allowed  to  amend  and  increase,  on  account  of  an  alleged 
mistake  which  did  not  appear  on  the  face  of  the  original  bid  is  void 
under  Sec.  3988  Rev.  Stat.,  providing  the  manner  '  in  which 
such  contracts  shall  be  awarded,  although  the  bid  as  amended  wis  stiU 
the  lowest  bid  received.'* 

**  (2).  Such  contract  being  void,  there  can  be  no  recovery  thereon, 
or  for  the  value  of  the  work  and  labor  performed  thereunder.'* 

"After  examining  the  authorities  and  considering  the  question,  we 
are  of  the  opinion  that  the  board  did  not  have  such  authority  in  this 
case.  As  we  understand  the  rule,  to  permit  the  amendment  of  a  bid 
that  has  been  opened  and  after  the  bidder  has  seen  the  other  bids — to 
permit  an  amendment  then,  on  account  of  a  mistake,  it  must  be  a  mis- 
take  that  appears  on  the  face  of  the  bid.  There  is  no  mistake  appear- 
ing on  the  face  of  this  bid ;  it  is  just  a  plain  bid  to  do  this  work  for 
$1,215,  without  reciting  any  calculations,  but  just  the  mere  words: 
'Excavation,  $1,215.'  " 

"Being  of  the  opinion  that  this  bid  could  not  be  amended,  is  the 
plaintiff  then  entitled  to  recover  what  the  work  is  reasonably  worth? 
It  is  claimed  by  the  plaintiff  in  error  that  although  the  board  had  no 
right  to  permit  him  to  amend  his  bid,  the  contract  having  been  executed 
and  the  work  having  been  performed,  he  ought  to  be  paid  therefor.  To 
hold  otherwise,  it  is  urged,  would  result  in  hardship  to  this  plaintiff. 
The  rule  is  well  settled  that  a  municipal  corporation  or  a  board  thereof, 
has  such  powers  and  such  powers  only  as  are  conferred  upon  such  cor- 
poration or  such  board,  by  law.  If  a  board  or  corporation  is  authorized 
to  make  a  contract  for  building,  or  for  any  other  purpose  and  is  required 
to  conform  to  certain  things  before  making  such  a  contract,  in  order  to 
make  such  a  contract  those  things  designated  by  the  law  of  the  state 
must  be  complied  wnth,  and  such  conditions  are  strictly  construed  in 
favor  of  the  taxpayers  of  a  municipal  corporation  and  against  the  right 
of  such  corporation  or  such  board,  to  make  such  a  contract.  Those  who 
deal  with  boards  and  with  municipal  corporations  are  supposed  to  know 
what  powers  they  have  in  the  way  of  making  contracts.'' 

The  Supreme  Court,  in  Beaver  v.  Institution  for  Blind,  19  Ohio  St. 
97,  held: 

**In  such  cases,  after  the  day  limited  for  the  filing  of  such  pro- 
posals, and  after  the  same  have  been  opened,  the  trustees  are  invested 
with  no  discretion  to  permit  an  amendment  or  alteration  of  any  such 
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proposal  on  account  of  any  alleged  mistake  therein,  unless  the  fact  of 
such  mistake  and  the  requisite  data  for  correcting  the  same  are  apparent 
on  the  face- of  the  proposals." 

The  same  principle  is  held  in  State  v.  Abbott,  25  O.  C.  C.  538; 
Akron  v.  France,  24  O.  C.  C.  63. 

From  the  foregoing  authorities  and  others  that  might  be  cited,  I 
am  of  the  opinion,  and  so  hold,  that  this  bid  was  not  authorized,  and  was 
illegal. 

3.^  Is  THE  Contract  Illegal  and  Vom  under  the  Provisions  op 
Sec.  2834b  Rev.  Stat.? 

This  section  provides : 

**The  commissioners  of  any  county,  the  trustees  of  any  township 
and  the  board  of  education  of  any  school  district,  except  in  cities  of  the 
first  class,  of  first,  second  and  third  grade,  shall  enter  into  no  contract, 
agreement,  or  obligation  involving  the  expenditure  of  money,  nor  shall 
any  resolution  or  order  for  the  appropriation  or  expenditure  of  money 
be  passed  by  any  board  of  county  commissioners,  township  trustees  or 
board  of  education,  except  in  cities  of  the  first  class,  of  first,  second  and 
third  grade,  unless  the  auditor  or  the  clerk  thereof  shall  first  certify 
that  the  money  recjuired  for  the  payment  of  such  obligation  or  appro- 
priation is  in  the  treasury  to  the  credit  of  the  fund  from  which  it  is  to 
be  drawn,  or  has  been  levied  and  placed  on  the  duplicate,  and  in  proc- 
ess of  collection  and  not  appropriated  for  any  other  purpose;  which 
certificate  shall  be  filed  and  immediately  recorded ;  and  the  sums  so  certi- 
fied shall  not  thereafter  be  considered  unappropriated  until  the  county, 
township  or  board  of  education,  except  in  cities  of  the  first  class,  of  first, 
second  or  third  grade,  is  fully  discharged  from  the  contract,  agreement 
or  obligation,  or  so  long  as  the  order  or  resolution  is  in  force,  and 
all  contracts,  agreements  or  obligations,  and  all  orders  or  resolutions 
entered  into  or  passed  contrary  to  the  provisions  of  this  section,  shall 
be  void.  Provided,  that  none  of  the  provisions  of  this  section  shall  apply 
to  the  contracts  authorized  to  be  made  by  other  provisions  of  law  for 
the  employment  of  teachers,  officers,  and  other  school  employes  of  boards 
of  education.'* 

It  will  be  seen  that  this  statute,  in  express  terms,  declares,  that 
**A11  contracts,  agreements  or  obligations,  and  all  orders  or  resolutions 
entered  into  or  passed  contrary  to  the  provisions  of  this  section,  shall 
be  void,"  unless  the  auditor  or  clerk  shall  first  certify  that  the  money 
recjuired  for  the  payment  of  such  obligation  or  appropriation  is  in  the 
treasury  to  the  credit  of  the  fund  from  which  it  is  to  be  drawn,  etc.  It 
is  conceded  that  the  certificate  was  never  made. 

In  Lancaster  v.  Miller,  58  Ohio  St.  558  [51  N.  E.  Rep.  52],  the  Su- 
preme  Court  says: 

**Nor  will  such  contracts  impose  on  the  corporation  a  valid  obliga- 
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tion,  even  if  bids  were  advertised  for  pursuant  to  See.  2303,  unless  the 
auditor,  or  clerk,  of  the  corporation,  as  the  case  may  be,  'shall  first 
certify  that  the  money  required  for'  that  purpose  *is  in  the  treasury  to 
the  credit  of  the  fund  from  which  it  is  to  be  dra^Ti,'  etc.,  as  required 
by  Sec.  2702  Rev.  Stat.'' 

Original  Sec.  2702  (see  Lan.  3999;  B.'  1536-205)  Rev.  Stat,  is 
almost  identical  with  Sec.  2834b  and  if  the  certificate  mentioned  is 
essential  in  the  one,  it  is  also  in  the  other. 

On  page  575,  Lancaster  v.  Miller,  supra,  the  court,  in  its  opinion,  says : 

**  Contracts  made  in  violation  of  these  statutes  should  be  held  to 
impose  no  corporate  liability.  Persons  who  deal  with  municipal  bodies 
for  their  own  profit  should  be  required  at  their  peril  to  take  notice  of 
limitations  upon  the  powers  of  those  bodies  which  these  statutes  impose.'' 

In  Buchanan  Bridge  Co.  v.  Campbell  60  Ohio  St.  406  [54  N.  E. 
Rep.  372],  the  Supreme  Court  held: 

'*A  contract  made  by  county  commissioners  for  the  purchase  and 
erection  of  a  bridge,  in  violation  or  disregard  of  the  statutes  on  that 
subject  is  void,  and  no  recovery  can  be  had  against  the  county  for  the 
value  of  the  bridge.  Courts  will  leave  the  parties  to  such  unlawful 
transaction  where  they  have  placed  themselves,  and  will  refuse. to  grant 
relief  to  either  party."    Richier  w.Jiuilding  cf:  L.  Co,  27  0.  C.  C.  793. 

From  the  foregoing  authorities,  the  court  holds  that  the  contract 
made  by  the  board  of  education  of  Ilaviland  school  district  and  Jacob 
Baltes,  was  illegal  and  void,  because  repugnant  to,  and  in  violation  of, 
Sec.  2834b  Rev.  Stat. 

The  next  question  for  detennination  is  the  injunction  or  restrain- 
ing order  allowed  by  the  probate  judge  of  Paulding  county,  enjoining 
the  defendant  board,  from  resubmitting  the  question  of  issuing  bonds 
to  equip  this  school  building  with  a  modern  heating  plant. 

The  rule  is  well  settled  that  courts  will  not  ordinarily  undertake, 
by  injunction  or  otherwise,  to  control  the  discretion  of  boards  or  other 
inferior  tribunals.  It  is  only  where  there  is  an  abuse  of  discretion  that 
courts  will  interfere. 

The  circuit  court  of  the  first  circuit,  in  case  of  Pugh  Ptg.  Co.  v. 
Yeatman,  12  Circ.  Dec.  477  (22  R.  584),  held: 

**(1)  The  presumption  is,  that  public  officers — in  this  case  the 
deputy  state  supervisors  of  election — have  exercised  a  sound  discretion, 
and  the  burden  of  proof  is  on  the  plaintiff^  to  show,  with  that  clearness 
which  is  always  necessary  to  move  a  court  of  equity  to  interfere,  a  state 
of  facts  which  would  constitute  an  abuse  of  discretion." 

**{2)  The  courts  cannot  control  public  officers  in  the  exercise  of 
their  discretion.  It  is  only  when  the  courts  find  present  some  of  the 
equitable  grounds  of  fraud  or  mistake,  or  find  the  decision  or  award  to 
be  wrongful,  fraudulent,  collusive  or  arbitrary,  that  they  can  set  aside 
or  restrain  their  conclusions  or  determinations." 
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Judge  Price,  late  of  our  own  circuit  court,  and  now  a  member  of 
the  Supreme  Court,  in  the  case  of  Watkins  v.  Hall,  7  Circ.  Dec.  434,  435 
(13  R.  253),  held: 

**It  is  very  clear  that  so  far  are  the  control  and  management  of 
the  school  interests — ^the  selection  of  the  site,  and  erection  and  equipment 
of  buildings — committed  to  the  judgment  and  discretion  of  the  board 
of  education,  that  a  court  cannot  interfere  with  the  exercise  of  such 
judgment  and  discretion,  except  where  it  is  abused  or  overreached,  or 
where  the  conduct  or  action  of  the  board  proceeds  from  fraudulent  mo- 
tives, or  improper  purposes,  which  would  be  the  same  thing  in  law  as  a 
gross  abuse  of  discretion/' 

In  the  case  now  under  consideration,  the  board  submitted  the  ques- 
tion of  issuing  bonds  to  pay  for  the  heating  plant  for  this  school  build- 
ing three  different  times:  First,  bonds  in  the  amount  of  $1,300;  second, 
in  the  sum  of  $1,500;  third,  in  the  sum  of  $1,550,  which  propositions 
were  voted  down  by  the  electors  of  the  district,  each  time  by  an  in- 
creased majority.  The  question  was  about  to  be  submitted  the  fourth 
time  when  the  board  was  enjoined. 

While  I  cannot  and  do  not  find  from  the  evidence  that  the  mem- 
bers of  this  board  acted  honestly,  corruptly,  or  fraudulently,  in  any 
matter  or  thing  connected  with  any  of  the  various  transactions  growing 
out  of  or  touching  these  improvements,  contract,  bids,  bonds,  or  sub- 
missions, yet,  we  hold  that  the  further  submission  of  the  question  of 
issuing  bonds  to  install  this  heating  plant,  thereby  subjecting  the  electors 
of  said  district  to  further  annoyance,  inconvenience,  loss  of  time,  and  ex- 
pense, would  be  an  unwarranted  and  unauthorized  exercise  and  abuse 
of  the  authority  and  discretion  of  the  board. 

It  is  therefore  the  order  and  judgment  of  the  court,  that  the  tempo- 
rary injunction  heretofore  allowed,  restraining  said  defendant,  the  board 
of  education  of  the  Haviland  village  school  district,  from  calling  any 
other  or  further  elections  for  the  purpose  of  issuing  any  bonds  of  the 
said  district  for  the  purpose  of  placing  in  said  schoolhouse  any  heating 
plant,  be,  and  the  same  is  made  perpetual. 

While  the  court  finds  that  the  contract  for  the  building  and  con- 
struction of  said  school  house  was  illegal  and  void,  yet  the  court  further 
finds  that  said  contract  has  been  fully  executed,  and  the  building  built, 
completed  and  paid  for,  in  good  faith,  free  from  fraud  or  collusion  on 
the  part  of  said  board,  the  members  thereof,  or  the  contractor. 

It  is  therefore  the  further  order  and  judgment  of  the  court  that 
the  mandatory  injunctions  prayed  for,  should  be  and  are  refused,  as 
is  also  the  prayer  for  a  finding  of  th^  amount  of  money  claimed  to  be 
illegally  paid  out  by  said  board  of  education  on  account  of  said  pro- 
posed school  building ;  and  judgment  therefor. 
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INTERSTATE  COMMERCE— INJUNCTIONS-COURTS. 

[Lucas  Common  Pleas,  October  12,  1908.] 
Ohio  Dairy  Co.  v.  Lake  Shore  &  M.  S.  RV. 

Stats  Courts  Caknot  Contbol  Iktebstate  Commerce  Freiuht  Rates. 

A  state  court  has  no  jurisdiction  to  control  interstate  commerce  freight 
rates»  such  matters  being  reserved  to  the  interstate  commerce  commis- 
sion and  the  federal  courts  by  United  States  act  24  Stat,  at  L.  382»  Chap. 
104.  Hence,  injunction  does  not  lie  in  a  state  court,  pending  a  decision 
by  the  interstate  commerce  commission  in  other  cases  involving  the 
same  questions,  to  restrain  the  imposition  of  increased  freight  rates  on 
certain  commodities  alleged  to  be  unjust  and  unre8JK>nable. 

[Syllabus  approved  by  the  court.] 

MonoN  to  dissolve  temporary  injunction. 

Q.  W.  Kinney,  for  plaintiff. 

Doyle  &  Lewis,  for  defendant : 

Cited  and  commented  upon  the  following  authorities:  Texas  dt 
Pac.  Ry.  V.  OU  Co.  204  U.  S.  426  [27  Sup.  Ct.  Rep.  350;  51  L.  Ed.  553] ; 
Kinnavey  v.  Railway,  81  Fed.  Rep.  803 ;  United  States  v.  Railway,  122 
Fed.  Rep.  544;  Southern  Ry.  v.  Tift,  206  U.  S.  428  [27  Sup.  Ct.  Rep. 
709 ;  51  L.  Ed.  1124] ;  Little  Rock  <fe  If.  Ry.  v.  Railway,  47  Fed.  Rep. 
771;  Central  Stock  Yards  Co.  v.  Railway,  112  Fed.  Rep.  823,  825;  United 
States  V.  Railway,  142  Fed.  Rep.  176;  United  States  v.  Railway,  122 
Fed.  Rep.  544;  State  v.  Northern  Securities  Co.  194  U.  S.  48  124  Sup. 
Ct.  Rep.  598 ;  48  L.  Ed.  870] ;  Cincinnati,  N.  O.  &  T.  P.  Ry.  v.  Com- 
mission,  162  U.  S.  184  [16  Sup.  Ct.  Rep.  700;  40  L.  Ed.  935] ;  Interstate 
Com.  Com.  v.  Railway,  167  U.  S.  479  [17  Sup.  Ct.  Rep.  896;  42  L.  Ed. 
243]. 

BASSETT,  J. 

This  matter  comes  up  for  decision  at  this  time  on  the  motion  of 
the  railway  company  to  dissolve  the  temporary  injunction  heretofore 
granted  herein,  for  the  reasons  that  this  court  has  no  jurisdiction  over 
the  subject-matter,  and  that  the  petition  does  not  state  facts  suflficient 
to  entitle  the  plaintiff  to  the  relief  prayed  for. 

The  plaintiff  is  an  Ohio  corporation,  with  its  principal  oflfice  located 
in  the  city  of  Toledo,  and  its  business  is  that  of  purchasing  and  col- 
lecting cream  and  milk  in  the  states  of  Ohio  and  Michigan  and  else- 
where, and  causing  the  same  to  be  transported  by  the  defendant  and  ' 
other  common  carriers,  from  the  place  of  purchase  and  collection  to  its 
creamery  in  said  city  and  thereafter  manufacturing  a  portion  of  the 
same  into  butter  and  selling  said  cream,  milk  and  butter.  It  is  further 
averred  that  30  per  cent  of  all  the  cream  so  purchased  and  collected  by 
7  Dec.    Vol.  19 
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it,  comes  from  the  northern  part  of  Ohio  and  the  eastern  part  of  Michi- 
gan and  in  territory  tributary  to  the  lines  of  the  defendant  company, 
and  that  the  amount  thus  stated  has  been  transported  from  the  territory 
mentioned  to  Toledo  over  the  lines  of  the  defendant.  The  plaintiff  says 
that  it  has  been  Engaged  in  that  business  for  a  period  of  between  three 
and  four  years,  and  has  actually  invested  in  its  business  about  $150,000. 

The  cause  of  the  complaint  now  made  by  the  plaintiff  against  the 
defendant  is  that  the  latter  on  or  about  June  26,  1908,  adopted  a  new 
schedule  of  rates  for  the  transportation  of  cream  shipped  into  the  city 
of  Toledo  from  the  territory  referred  to,  which  new  schedule  was  to 
have  gone  into  effect  on  the  first  day  of  August,  1908,  but  it  was  not 
enforced  because  of  the  restraining  order  issued  in  this  cause. 

Plaintiff  says  that  the  new  rates  did  not  affect  the  transportation 
of  milk,  but  applied  only  to  the  transportation  of  cream,  and  that  the 
rates  for  the  transportation  of  milk  remained  the  same  as  theretofore, 
according  to  the  plaintiff's  information.  It  further  says  that  the  new 
schedule  for  the  transportation  of  cream  will  result  in  an  increased  cost 
of  substantially  50  per  cent  over  the  lines  of  the  defendant  company 
for  a  distance  not  exceeding  sixty  miles  from  Toledo.  It  further  alleges 
that  the  price  which  it  pays  for  cream  is  based  upon  the  weekly  rates 
fixed  by  the  Elgin  Butter  Board,  and  that  it  would  be  impossible  for 
plaintiff  to  pay  a  greater  price  for  cream  purchased  by  it  and  make 
any  money,  because  of  the  close  competition  in  said  business.  It  is  fur- 
ther set  forth  by  the  plaintiff  that  it  has  no  contract  with  the  producers 
of  cream,  whereby  the  said  producers  are  under  any  obligation  to  fur- 
nish cream  to  it,  and  that  the  custom  has  been  to  accept  all  cream 
shipped  by  said  producers  to  the  plaintiff  and  pay  for  the  same  at  the 
rates  referred  to  in  the  petition. 

The  further  allegation  is  made  that  the  producers  of  cream  could 
not  afford  to  and  could  not  sell  said  cream  to  the  plaintiff  at  the  prices 
so  fixed,  if  they  were  obliged  to  pay  the  above  stated  increased  tariff 
rate ;  but  that  if  compelled  to  pay  said  increased  tariff  rate,  they  would 
refuse  to  ship  cream  to  plaintiff. 

It  is  further  alleged  that  if  said  new  tariff  rates  are  permitted  to 
be  enforced,  the  plaintiff  will  be  unable,  as  the  direct  result  therefrom, 
to  obtain  any  cream  from  purchasers  on  the  line  of  the  said  defendant's 
road,  over  which  it  now  is  and  heretofore  has  been  receiving  30  per  cent 
of  all  the  cream  received  by  it ;  to  the  great  and  irreparable  damage  of 
the  plaintiff,  for  which  it  has  no  adequate  remedy  at  law. 

The  plaintiff  says  that  by  reason  of  the  publication  of  the  new 
schedule  of  rates  by  the  defendant,  knowledge  thereof  has  come  to 
many  of  the  producers,  who  have  been  heretofore  selling  to  the  plaintiff, 
and  many  of  said  producers  have  already  refused  to  ship  cream  to  plain- 
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tiff,  and  have  notified  plaintiff  that  they  will  refuse  in  the  future  to 
ship  it. 

The  plaintiff  further  says  that  the  existing  tariff  rates  set  forth 
in  the  petition  have  been  and  still  are  fully  compensatory  and  re- 
munerative to  the  defendant  for  the  service  rendered  in  atd  about  the 
transportation  of  cream  and  that  the  defendant  has  been  and  still  is 
earning  profits  under,  and  by  means  of,  said  existing  tariff  rate;  that 
the  proposed  increased  tariff  rate  was  not  made  necessary  by  reason 
of  any  changed  conditions  affecting  the  transportation  of  cream  or  the 
service  rendered  in  connection  therewith,  and  that  the  same  is  unrea- 
sonable, unjust,  vicious,  excessive  and  extortionate,  and  has  been  arbi- 
trarily imposed  by  the  defendant. 

It  is  further  stated  in  the  petition  that  there  is  now  pending  before 
the  interstate  commerce  commission,  an  action  or  proceeding  brought 
by  the  Blue  Valley  Creamery  Company  and  the  Beatrice  Creamery 
Company  against  the  Michigan  Central  Railroad  Company  and  other 
railroads,  in  Chicago,  which  action  involves  the  validity  under  the  in- 
terstate commerce  law  of  increased  tariff  rates,  on  the  transportation  of 
cream,  and  that  the  decision  of  the  commission  will  determine  whether  or 
not  the  railroad  companies  are  justified  in  charging  said  increased  rates. 
This  language  of  the  pleader  may  be  fairly  taken  as  an  admission  that 
the  question  here  presented  is  a  federal  question.  Or,  as  stated  in  his 
brief,  the  plaintiff  in  the  case  before  us  **is  simply  asking  that  the  rail- 
road company  be  enjoined  from  changing,  unreasonably  and  unjustly, 
its  existing  rates  until  the  question  of  the  justness  and  reasonableness 
of  the  previous  rates  may  be  passed  upon  by  the  interstate  commerce 
commission.*' 

By  its  motion  to  dissolve  the  temporary  injunction,  in  this  case, 
the  defendant  challenges  the  jurisdiction  of  this  court  oyer  the  subject- 
matter  of  the  controversy.  And  contends  that  not  this  court  but  either 
the  interstate  commerce  commission  or  the  Ohio  railroad  connnission  is 
the  proper  tributial  to  hear  and  determine,  in  the  first  instance,  the 
question  of  the  reasonableness  or  unreasonableness  of  the  rate  in  ques- 
tion— ^according  to  whether  the  rate  relates  to  interstate  or  intrastate 
shipments. 

The  federal  rate  law,  so-called,  has  a  national  and  interstate  object 
and  purpose.  It  is  designed  to  establish  uniformity  and  equality  in 
railroad  freight  rates  in  interstate  commerce  or  traffic,  because  the 
several  states  themselves  cannot  lawfully  do  so.  It  is  in  no  sense  local 
or  municipal,  as  distinguished  from  national  or  interstate.  It  is  in- 
tended to  operate  upon  all  the  people  equally,  and,  if  we  may  borrow 
the  language  of  the  fifth  enumeration  of  the  preamble  of  the  federal 
constitution,  **to  promote  the  general  welfare."    Its  purpose  is  to  pre- 
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vent  favoritism  or  discrimination,  and  to  extend  to  all  persons  equal 
opportunities  and  facilities  for  receiving  and  shipping  freights  of  all 
kind  of  the  same  class. 

Railway  rates  enter  to  a  greater  extent  than  might  at  first  thought 
be  supposed,  into  the  business  operations  of  this  country.  Manifest- 
ly, it  is  an  economic  hardship  and  an  economic  waste  for  the  farm,  the 
mine,  or  the  factory,  to  put  labor  and  capital  into  the  production  of 
commodities  if  they  cannot  be  transported  to  market  at  reasonable  rates 
and  with  reasonable  dispatch.  For  many  years,  the  right  of  railroads 
to  alter  or  advance  their  rates  went  unquestioned,  but  gradually,  step 
by  step,  the  situation  became  such  that  both  courts  and  legislatures,  as 
well  as  congress,  were  impelled  to  take  action  on  this  subject.  One  re- 
sult of  it  all  was  the  enactment  by  congress  of  the  present  rate  law  and 
the  amendments  thereto. 

Under  our  plan  of  government,  there  is  reserved  to  the  states  on 
the  score  of  expediency  alone,  if  for  no  other  reason,  the  entire  control 
of  their  internal  affairs.  But  the  federal  government,  though  limited 
in  the  number  of  its  objects  to  those  which  are  national  or  interstate, 
is  nevertheless  supreme  in  those  objects ;  and  in  cases  of  conflict  or  doubt 
the  state  government  must  yield,  being  thus  far  subordinate.  This 
would  result  necessarily  from  the  very  nature  of  the  two  governments. 
But  to  avoid  all  shadow  of  doubt  on  so  momentous  a  subject,  this  su- 
premacy is  declared  by  the  federal  constitution  in  these  explicit  terms: 

"This  constitution  and  the  laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof,  •  •  •  shall  be  the  supreme  law  of 
the  land;  and  the  judges  in  every  state  shall  be  bound  thereby,  any- 
thing in  the  constitution  or  laws  of  any  state  to  the  contrary  notwith- 
standing." 

Stronger  language  than  this  would  be  diflScult  to  formulate.  It  is 
clear  and  decisive.  The  lower  must  yield  to  the  higher  authority  and 
power.  The  federal  constitution  goes  still  further.  It  enumerates, 
specifically,  the  objects  to  which  the  judicial  power  shall  extend.  And 
it  is  provided  that, — 

**The  judicial  power  3haU  extend  to  all  casej^  in  law  and  equity 
arising  under  this  constitution  or  the  laws  of  the  United  States,  etc." 

It  would  seem  that  this  language  confers  the  whole  power  of  de- 
ciding these  and  other  proper  questions,  in  law  or  equity,  upon  the 
federal  judiciary.  And,  of  course  if  this  be  true,  nothing  is  left  to  be 
exercised  by  any  other  tribunal,  unless  for  special  reasons  and  to  meet 
special  emergencies,  some  other  tribunal  is  created  by  the  act  of  con- 
gress. 

It  might  also  be  here  stated  that  in  the  first  draft  of  this  clause 
of  the  constitution  as  originally  reported  to  the  federal  convention,  the 
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dedaration  of  supremacy  was  confined  to  acts  of  congress.  Reference 
to  the  eonstitution  was  entirely  omitted,  but  was  afterwards  adopted 
by  unanimous  vote,  in  order  that  there  might  be  no  doubt  as  to  the 
powers  of  the  federal  judiciary  to  expound  the  constitution  as  well  as 
the  laws  of  congress,  in  all  cases  of  a  judicial  nature. 

When,  therefore,  such  a  case  is  presented  as  grows  out  of,  or  in- 
▼olves,  any  provision  of  the  federal  constitution,  or  the  laws  of  con- 
gress, it  falls  exclusively  within  the  jurisdiction  of  the  federal  court, 
or  of  that  tribunal  which  has  been  especially  created  to  meet  the  par- 
ticular emergency.  And  this  without  reference  to  the  parties.  The 
jurisdiction  thereby  becomes  either  original,  exclusive,  concurrent  or 
appellate,  dependent  upon  the  provisions  of  the  act  in  that  regard. 

Each  state  is  therefore  entirely  sovereign  within  its  territorial 
limits  and  is  also  subordinate  to  the  federal  government.  No  law  of 
Ohio  is,  or  could  be,  enforcible  in  relation  to  interstate  commerce.  The 
courts  of  Ohio  have  no  jurisdiction  in  such  matters  and  cannot  control 
freight  rates  aflFecting  interstate  traffic.  Ashley  v.  Ryan,  49  Ohio  St. 
504  [31  N.  E.  Rep.  721] ;  affirmed,  Ashley  v.  Ryan,  8  0.  P.  D.  215  [153 
U.  S.  436;  38  L.  Ed.  773] ;  Perry  v.  Torrence,  8  Ohio  521,  523. 

The  inability  of  the  separate  states  to  deal  with  such  transactions 
as  are  involved  in  this  controversy  made  it  necessary  for  congress  to 
enact  the  so-called  rate  law  and  the  amendments  thereto,  and  in  doing 
so  it  fixed  the  remedy  for  such  violations  as  occur  thereunder. 

If  the  rates  complained  of  were  such  as  affected  and  grew  out  of 
shipping  contracts  to  be  performed  entirely  w^ithin  the  boundaries  of 
Ohio,  there  is  no  question  but  what  the  courts  of  Ohio,  as  well  as  the 
railroad  commission  of  Ohio,  would  have  jurisdiction  in  such  cases; 
and  the  interstate  commerce  commission  would  not  have  jurisdiction 
thereof.  Interstate  Com.  Com.  v.  Railway,  10  0.  F.  D.  179  [77  Fed.  Rep. 
942]. 

Special  provisions  have  been  made  by  the  general  assembly  of  Ohio 
for  controversies  of  this  character.  Act  98  O.  L.  542,  passed  April  2, 
1906  (Lan.  Bev.  Stat.  5269a;  B.  244-11),  and  kindred  sections,  create 
such  a  railroad  commission  and  define  its  powers,  as  well  as  define  cer- 
tain duties  of  a  public  nature  that  shall  be  performed  by  the  railroad 
companies.  ZanesvUVe  v.  Pannan,  53  Ohio  St.  605  [42  N.  E.  Rep.  703; 
53  Am.  St.  Rep.  664],  Syl.  Par.  2. 

If  upon  investigation  by  the  state  commission,  the  rate  or  rates  or 
any  regulation,  practice  or  service  complained  of,  shall  be  foimd  to  be 
unreasonable  or  unjustly  discriminatory,  or  the  service  shall  be  found 
to  be  inadequate,  the  commission  has  the  power  to  grant  relief ;  and  in 
that  event,  if  its  orders  are  not  complied  with,  it  may  compel  compliance 
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by  proceedings  in  mandamus,  injunction,  or  by  other  proper  civil  pro- 
ceedings. 

It  is  further  provided  by  the  statutes  of  Ohio,  notably  by  act  88 
O.  L.  429  (Lan.  Rev.  Stat.  5400;  B.  3373-1)  that  the  courts  may  grant 
relief  in  cases  where  railroad  companies  do  not  secure  and  extend  to 
all  shippers  the  same  and  equal  opportunities  and  facilities  for  receiving 
and  shipping  freight. 

One  of  the  most  recent  cases  of  this  kind  considered  by  the  Supreme 
Court  of  Ohio,  decided  April  14,  1908,  is  that  of  the  Toledo  &  O.  C. 
Ry,  V.  Wren,  78  Ohio  St.  137  [84  N.  E.  Rep.  785]. 

So  that  it  will  be  conceded  that  these  rate  matters  are  cognizable 
in  proper  cases  either  by  the  state  railroad  commission  or  by  the  state 
courts,  because  of  the  scope  and  character  of  our  statutes  on  the  sub- 
ject of  railroad  shipments. 

It  is  undisputed  that  the  rates  complained  of  in  the  case  before  us 
involve  freight  rates  on  interstate  traflSc,  and,  therefore,  it  follows  that 
this  action  cannot  be  disposed  of  without  considering  the  law  of  con- 
gress relating  to  that  subject. 

Whether  it'  is  the  duty  of  the  complaining  shipper  to  file  his 
grievances  with  the  interstate  commerce  commission  in  the  first  instance, 
or  file*  them  in  the  federal  court,  becomes  an  important  matter,  but  we 
need  not  determine  it  here,  for  it  has  already  been  considered  by  the 
United  States  Supreme  Court.  In  the  case  of  Texas  &  Pac.  Ry.  v.  Oil 
Co,  204  U.  S.  426  [27  Sup.  Ct.  Rep.  350;  51  L.  Ed.  553],  that  court 
lias  given  its  interpretation  of  the  language  of  Sec.  9  of  the  interstate 
commerce  act,  24  Stat,  at  L.  382,  Chap.  104.  That  was  a  suit  originally 
instituted  in  a  state  court.  The  oil  company  claimed  that  the  charges 
made  by  the  railway  company  were  exhorbitant.  The  railway  com- 
pany contended  that  the  reasonableness  of  the  posted  rates  could  not 
be  contested  in  the  state  court,  and  the  trial  court  sustained  the  posi- 
tion of  the  railway  company,  but  the  Texas  court  of  final  resort  reversed 
that  holding  and  gave  judgment.  The  Supreme  Court  of  the  United 
States  set  aside  this  judgment.  Section  9  of  the  act  reads,  in  part,  as 
follows: 

**That  any  person  or  persons  claiming  to  be  damaged  by  any  com- 
mon carrier  subject  to  the  provisions  of  this  act  may  either  make  com- 
plaint to  the  commission  as  hereinafter  provided  for,  or  may  bring  suit 
in  his  or  their  own  behalf,  for  the  recovery  of  the  damages  for  which 
such  common  carrier  may  be  liable  under  the  provisions  of  this  act, 
in  any  district  or  circuit  court  of  the  United  States  of  competent  juris- 
diction ;  but  such  person  or  persons  shall  not  have  the  right  to  pursue 
both  of  said  remedies,  and  must  in  each  ease  elect  which  one  of  the  two 
methods  of  procedure  herein  provided  for  he  or  they  will  adopt." 
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With  special  reference  as  to  whether  the  complaint  should  be  made 
before  the  interstate  commerce  commission  the  court  say : 

"When  the  general  scope  of  the  act  is  enlightened  by  the  con- 
siderations just  stated,  it  becomes  manifest  that  there  is  not  only  a  rela- 
tion but  an  indissoluble  unity  between  the  provisions  for  the  establish- 
ment and  maintenance  of  rates  until  corrected  in  accordance  with  the 
statute  and  the  prohibitions  against  preferences  and  discrimination. 
This  follows,-  because,  unless  the  requirement  of  a  uniform  standard 
of  rates  be  complied  with,  it  would  result  that  violations  of  the  statute 
as  to  preferences  and  discrimination  could  inevitably  follow.  This  is 
clearly  so,  for  if  it  be  that  the  standard  of  rates  lixed  in  the  mode  pro- 
vided by  the  statute  could  be  treated  on  the  complaint  of  a  shipper 
by  a  court  and  jury  as  unreasonable,  without  reference  to  prior  action 
by  the  commission,  finding  the  established  rate  to  be  unreasonable  and 
ordering  the  carrier  to  desist  in  the  future  from  violating  the  act,  it 
would  come  to  pass  that  the  shipper  might  obtain  relief  upon  the  basis 
that  the  established  rate  was  unreasonable,  in  the  opinion  of  the  court 
and  jury,  and  thus  such  shipper  receive  a  preference  or  discrimination 
not  enjoyed  by  those  against  whom  the  schedule  of  rates  was  continued 
to  Jye  enforced.  •  •  •  If  without  previous  action  by  the  conunis- 
aion,  power  might  be  exerted  *by  courts  and  juries  generally  to  deter- 
mine the  reasonableness  of  an  established  rate,  it  would  follow  that 
unless  all  courts  reached  an  identical  conclusion,  a  uniform  standard  of 
rates  in  the  future  would  be  impossible,  as  the  standard  would  fluctuate 
and  vary,  dependent  upon  the  divergent  conclusions  reached  as  to  rea- 
sonableness by  the  various  courts  called  upon  to  consider  the  subject 
as  an  original  question.  Indeed,  the  recognition  of  such  a  right  is 
wholly  inconsistent  with  the  administrative  power  conferred  upon  the 
commission,  and  with  the  duty,  which  the  statute  casts  upon  that 
body,  of  seeing  to  it  that  the  statutory  requirement  as  to  uniformity  and 
equality  of  rates  is  observed.  Equally  obvious  is  it  that  the  existence 
of  such  a  power  in  the  courts,  independent  of  prior  action  by  the  com- 
mission, would  lead  to  favoritism  to  the  enforcement  of  one  rate  in 
one  jurisdiction  and  a  different  one  in  another,  would  destroy  the  pro- 
hibitions against  preferences  and  discrimination,  and  afford,  moreover, 
a  ready  means  by  which,  through  collusive  proceedings,  the  wrongs 
which  the  statute  was  intended  to  remedy  could  be  successfully  inflicted. 
Indeed,  no  reason  can  be  perceived  for  the  enactment  of  the  provision 
endowing  the  administrative  tribunal  which  the  act  created  •  •  • 
if  the  power  was  left  in  courts  to  grant  relief  .on  complaint  of  any  ship- 
per, upon  the  theory  that  the  established  rate  could  be  disregarded  and 
be  treated  as  unreasonable,  without  reference  to  previous  action  by  the 
commission  in  the  premises.     This  must  be,  because,  if  the  power  ex- 
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isted  in  both  courts  and  the  commission  to  originally  hear  complaints 
on  this  subject,  there  might  be  a  divergence  between  the  action  of 
the  commission  and  the  decision  of  a  court.  In  other  words,  the  estab- 
lished schedule  might  be  found  reasonable  by  the  commission  .in  the 
first  instance,  and  unreasonable  by  a  court  acting  originally,  and  thus 
a  conflict  would  arise  which  would  render  the  enforcement  of  the  act 
impossible." 

These  quotations  go  to  show  that  as  to  the  reasonableness  or  un- 
reasonableness of  freight  rates  on  interstate  commerce,  the  interstate 
commerce  commission  has  original  jurisdiction  pertaining  to  the  same, 
and  is  the  proper  tribunal  with  which  to  lodge  complaints  of  the  char- 
acter involved  in  the  case  now  under  consideration,  particularly  when 
the  schedule  complained  of  is  an  established  tariff,  legally  filed,  pub- 
lished and  posted  as  required  by  the  federal  statute,  as  is  conceded  in 
this  case. 

There  is  another  section  of  the  interstate  commerce  act  (25  Stat, 
at  L.  862,  Sec.  22)  which  bears  upon  this  subject  and  should  not  be 
overlooked.    It  is  therein  provided: 

**  Nothing  in  this  act  contained  shall  in  any  way  abridge  or  alter 
the  remedies  now  existing  at  common  law  or  by  statute,  but  the  provi- 
sions of  this  act  are  in  addition  to  such  remedies." 

In  construing  this  section,  however,  Justice  White  says : 

**This  clause,  however,  cannot  in  reason  be  construed  as  continuing 
in  shippers  a  common  law  right,  the  continued  existence  of  which  would 
be  absolutely  inconsistent  with  the  provisions  of  the  act.  In  other 
words,  the  act  cannot  be  held  to  destroy  itself  •  •  •  The  proposi- 
tion that  if  the  statute  be  construed  as  depriving  courts  generally,  of 
the  power  to  grant  redress,  upon  the  basis  that  the  established  rate  was 
unreasonable,  without  previous  action  by  the  commission,  great  harm 
will  result,  is  only  an  argument  of  convenience,  which  assails  the  wisdom 
of  the  legislation  or  its  eflficiency,  and  affords  no  justification  for  so  in- 
terpreting the  statute  as  to  destroy  it." 

In  the  concluding  part  of  the  opinion  of  Justice  White,  the  follow- 
ing language  is  used : 

**  Concluding,  as  we  do,  that  a  shipper  seeking  reparation  predicated 
upon  the  unreasonableness  of  the  established  rate  must,  under  the  act 
to  regulate  commerce,  primarily  invoke  redress  through  the  interstate 
commerce  commission,  which  body  alone  is  vested  with  power  originally 
to  entertain  proceedings  for  the  alteration  of  an  established  schedule, 
because  the  rates  fixed  therein  are  unreasonable,  it  is  unnecessary  for  us 
to  consider  whether  the  court  below  would  have  had  jurisdiction  to 
afford  relief  if  the  right  asserted  had  not  been  repugnant  to  the  provi- 
sions of  the  not  to  regulate  commerce.  ,It  follows,  from  what  we  have 
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said,  that  the  court  below  erred  in  the  construction  which  it  gave  to  the 
act  to  regulate  commerce." 

Again,  it  is  said  in  the  case  of  United  States  v.  Railway,  122  Fed. 
Bep.  544,  546: 

''But  in  that  case,  the  interstate  commerce  commission  had  never 
granted  a  hearing,  or  made  an  order,  in  the  matters  involved.  The 
commission  is  the  tribunal  instituted  by  the  government  to  inquire 
primarily  into  the  fact  as  to  whether  discrimination  exists.  •  •  • 
Until  an  inquiry  is  there  made,  and  a  finding  and  order  had,  the  juris- 
diction of  a  court  of  equity  may  not  be  invoked,  because  for  a  court 
to  take  hold,  at  that  primary  point  in  a  case,  would  be  to  transfer  the 
jurisdiction  of  the  interstate  commerce  commission — the  jurisdiction  to 
first  inquire  into  the  facts — ^to  a  court  of  equity.  In  practical  applica- 
tion, it  would  abolish  the  interstate  commerce  commission  and  devolve 
upon  a  Master  in  Chancery  the  preliminary  inquiry  into  the  facts." 

Another  case  bearing  upon  this  controversy  is  that  of  Kinnavey  v. 
Railway,  81  Fed.  Rep.  803,  the  court  there  using  this  language: 

"The  rates  so  published  and  on  file  are  the  only  legal  rates  the 
carrier  can  charge,  and  any  variation  from  them  subjects  the  carrier 
to  the  penalties  of  the  act.  •  •  •  These  rates,  as  published  and 
filed,  must  therefore  be,  prima  facie,  the  criterion  in  determining 
whether  a  given  charge  is  reasonable  or  not.  If  the  charge  conforms 
to  the  schedule  of  rates,  it  is  therefore,  prima  facie,  reasonable.  Under 
such  circumstances,  therefore,  to  state  a  cause  of  action  based  upon 
Sec.  1  of  the  act,  there  must  be  an  averment  either  that  the  carrier  failed 
to  publish  its  schedule  of  rates,  or  that  it  charged  in  excess  of  the  rates 
as  published  and  then  in  force,  and  in  either  case  that  the  charge  as  made 
was  unreasonable,  or  an  averment  of  other  facts  sufficient  to  do  away 
with  the  prim^  facie  effect  of  the  schedule  rate." 

And  still  another  adjudication  might  be  cited: 

In  the  case  of  Texas  &  Pacific  Ry,  v.  OH  Mills,  204  U.  S.  449  [27 
Sup.  Ct  Rep.  358;  51  L.  Ed.  562],  the  United  States  Supreme  Court 
held  that  interstate  freight  rates  are  established  when  a  schedule  thereof 
is  filed  by  a  carrier  with  the  commission  and  copies  are  furnished  by 
the  railway  company  to  its  freight  offices,  although  said  rates  may  not 
be  "posted"  as  required  by  Sec.  6  of  the  act. 

In  view  of  these  decisions  to  which  we  have  called  attention,  and  in 
view  of  the  allegations  of  the  petition,  the  court  holds  that  the  re- 
straining order  pendente  lite  heretofore  granted  by  another  branch  of 
this  court,  and  made,  as  is  frequently  done,  upon  ex  parte  hearing  and 
without  argument  or  citation  of  authorities,  should  be  dissolved. 
"  The  court  is  further  influenced  to  grant  the  motion  by  the  well 
established  rule  that  the  burden  of  establishing  the  right  to  a  perpetual 
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injunction  is  upon  the  party  asking  for  it.  It  is  true  that  the  court  is 
not  here  asked  directly  to  make  the  present  restraining  order  of  per- 
petual binding  force  upon  the  railway  company,  but  is  asked  to  con- 
tinue it  in  force  until  some  one  else,  foreign  to  this  case,  and  in  some 
other  jurisdiction,  obtains  in  the  future,  in  a  similar  controversy,  a  de- 
cision by  the  interstate  commerce  commission.  This  would  entail  a 
delay  which  the  defendant  vigorously  objects  to,  and  which  the  court 
is  not  warranted  in  favoring.  For,  as  is  often  said  in  different  adjudi- 
cations, "the  court  will  grant  a  perpetual  injunction  only  when  a  dear 
right  thereto  is  shown."  Spangler  v.  Cleveland,  43  Ohio  St.  526  [3  N. 
E.  Rep.  365].  This  being  a  case,  therefore,  of  which  the  court  cannot 
entertain  jurisdiction,  the  motion  is  granted,  and  the  action  dismissed. 


DEEDS— DESCENT  AND  DISTRIBUTION. 

[Licking  Common  Pleas,  April  Term,  1908.] 
John  W.  Ejno  et  al.  v.   Joshua  S.  Anderson. 

Ancestral  Chabacteb  of  Propebtt  not  Changed  bt  Givino  Releases  in  the  F\>Bif 
OF  Wabbantt  Deeds   Thebeby. 
The  ancestral  character  of  property  is  not  lost  by  the  fact  that,  in  making 
partition  thereof,  the  sons  of  decedent  gave  releases  in  the  form  of  deeds 
of  genera]  warranty,  the  sole  purpose  of  which  being  to  effect  an  assign- 
ment to  each  of  the  parties;  hence,  upon  the  death  of  one  of  such  sons 
without  issue,  his  widow  takes  a  life  estate  only,  the  fee  going  to  his 
brothers  and  sisters  under  Sec.  4158  Rev.  Stat 
[Syllabus  approved  by  the  court] 

Appeal  from  Licking  probate  court. 

J.  M,  Swartz  and  R.  W.  Howard,  for  plaintife . 
J.  R.  Davies,  for  defendant . 

SEWARD,  J.    (Orally). 

This  case  comes  into  this  court  on  appeiil  from  the  probate 
court.  The  suit  is  brought  seeking  partition  of  several  tracts  of  real 
estate,  but  the  only  tract  in  controversy  here  is  the  fifth  tract  described 
in  the  petition.  The  question  involved  is  whether  that  was  ancestral 
property  in  the  decedent  or  property  that  came  to  him  by  purchase. 

John  W.  Anderson,  the  father  of  Joshua  S.  and  John  R.  Anderson, 
died  intestate,  seized  of  about  140  acres  of  land,  including  the  fifth 
parcel  in  the  petition  described.  He  left  a  widow,  and  two  sons,  Joshua 
S.  and  John  R.  Forty-one  and  twenty  one-hundredths  acres  were  set 
oflf  to  the  widow  for  her  dower.  It  was  set  off  to  her  and  conveyed  to 
her  by  their  joint  deed.  April  4,  1883,  they  divided  the  balance,  104 
26-100  acres,  each  deeding  to  the  other  52  13-100  acres  by  different  de- 
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acriptioiis,  there  being  52  13-100  acres  in  each  deed.  The  consideration 
named  in  the  deeds  was  $1,400.  In  the  deed  from  Joshua  S.  to  John 
R.,  the  one-half  is  recited.  In  the  other,  he  conveys  the  whole;  tod 
these  deeds  contain  covenants  of  general  warranty. 

Subsequent  to  these  conveyances,  in  1898,  John  B.  died,  leav- 
ing a  widow,  but  no  children.  The  widow  of  John  R.  conveyed  the  land 
of  which  he  died  seized  to  one  Phillippi,  under  the  assumption  that  the 
land  came  to  John  by  purchase  and,  therefore,  she  inherited  under  the 
statute  in  that  respect. 

The  defendant,  Joshua,  claims  that  the  land  of  which  his  brother 
died  seized  was  ancestral  property,  and  that  the  land  passed  to  him 
as  heir  of  John  subject  to  the  widow's  life  estate.  The  plaintiflEs  claim 
that  the  real  estate  was  not  ancestral  property,  and  that,  upon  the  death 
of  John  the  same  vested  in  his  widow  in  fee. 

The  claim  is  made  by  the  plaintiffs'  counsel  that  this  deed  from 
Joshua  S.  to  John  B.,  contains  covenants  of  general  warranty,  and  works 
an  estoppel  upon  Joshua  to  claim  any  interest  in  the  real  estate.  Joshua 
claims  that  it  was  ancestral  property  in  John  R.,  who  died,  and  upon 
John's  death  the  title  passed  to  the  widow  for  life  and  remainder  to 
him,  subject  to  the  widow's  life  estate.  And  that  is  so,  if  it  is  ancestral 
property. 

The  deeds  were  made  on  the  same  date — the  fourth  of  April.  1 
do  not  remember  the  year,  and  it  is  not  material.  These  deeds  passed 
between  John  R.  and  Joshua  S.,  and  the  deed  from  the  boys  to  their 
mother  for  the  dower  interest. 

The  court  does  not  think  the  question  of  the  dower  interest  cuts 
any  figure  in  relation  to  the  controversy  between  the  parties  now  before 
the  court.  It  is  claimed,  by  virtue  of  the  fact  that  these  deeds  contained 
covenants  of  general  warranty,  that  Joshua  is  estopped  from  claimintr 
title,  he  having  made  a  warranty  deed  to  John  R. ;  and  that  any  subse- 
quent title  that  John  R.  might  acquire,  if  the  title  were  defective,  that 
Joshua  would  be  estopped  from  claiming  any  interest  in  it. 

It  is  held  in  Carter  v.  Day,  59  Ohio  St.  96  [51  N.  E.  Rep.  967;  69 
Am.  St.  757],  that  it  does  not  make  any  difference,  if  deeds  are  passed 
by  tenants  in  common,  in  order  to  convey  to  each  tenant  his  particular 
portion  of  the  land  which  they  held  in  common  before,  that  it  does  not 
affect  the  question  of  the  title  to  the  property,  being  ancestral  property. 
That  it  is  only  where  it  came  by  purchase. 

There  are  three  ways  of  acquiring  title  to  real  estate  in  Ohio — by 
descent,  by  deed  of  gift,  and  by  purchase.  If  this  property  went  by 
descent,  it  was  ancestral  property  in  these  boys.  If  it  went  to  either 
of  them  by  purchase  from  the  other,  then  the  ancestral  quality  of  the 
property  was  destroyed,  and  it  became  property  by  purchase,  and  would 
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go  to  the  widow  upon  the  death  of  her  husband  without  leaving  any 
heir  to  inherit  it ;  and  if  it  was  ancestral  property,  it  would  go  to  her 
for  life,  and  then  to  the  brothers  of  the  whole  or  half  blood.  This  is  a 
brother  of  the  whole  blood.    Carter  v.  Day,  supra,  holds : 

'*1.  The  line  of  descent  is  not  broken  by  partition  of  an  estate 
theretofore  held  in  common,  whether  the  partition  be  made  in  a  legal 
proceeding,  or  by  the  interchange  of  mutual  releases.  In  either  case  the 
title  of  each  parcener  in  the  share  set  off  to  him  in  severalty  remains 
the  same  as  that  by  which  his  undivided  interest  in  the  land  was  held. 

**2.  Where  the  estate  in  common  came  by  descent,  devise,  or  deed 
of  gift,  the  parcel  allotted  to  a  parcener  who  dies  seized  of  the  same 
descends  according  to  the  provisions  of  Section  4158  of  the  Revised 
Statutes. 

**3.  When  partition  is  made  by  mutual  releases,  they  should  be 
read  and  construed  together,  in  the  light  of  the  circumstances  attending 
their  execution;  and  it  is  competent  to  show  that  their  only  purpose 
was  to  accomplish  the  partition,  and  no  other  consideration  passed  be- 
tween the  parties,  though  a  pecuniary  consideration  be  expressed  in  the 
deeds." 

It  looks  to  the  court  as  though  that  covers  the  case.    Also  page  101 : 

**A  partition  of  land  by  action,  the  authorities  maintain,  creates 
no  new  title  to  the  shares  set  off  to  the  parceners  in  severalty.  While 
its  effect  is  to  locate  the  share  of  each  in  his  allotted  parcel  of  the  land, 
and  extinguish  his  interest  in  all  the  others,  the  title  by  which  he  holds 
his  divided  share  is  the  same  as  that  by  which  his  undivided  interest 
in  the  estate  in  common  was  held." 

The  opinion  is  quite  lengthy,  and  the  court  will  not  go  into  it  fur- 
ther. 

It  is  held  in  Freeman  v.  Allen,  17  Ohio  St.  527,  that  where  land 
came  to  tenants  in  common,  and  partition  proceedings  were  commenced 
by  some  of  the  tenants  against  others,  and  some  of  the  tenants  elected 
to  take  the  property  at  the  appraised  value,  that  the  interest  that  the 
tenant  took  at  the  appraised  value  came  by  purchase;  and  that  the  in- 
terest that  he  received  by  descent  was  ancestral.  That  is  a  case  where 
there  were  nine  children,  and  one-ninth  came  by  descent  to  each.  Two 
of  the  parceners  elected  to  take  at  the  appraisement,  and  it  was  held  by 
the  Supreme  Court  that,  in  so  far  as  the  election  to  take  at  the  appraise- 
ment, that  portion  of  it  came  by  purchase,  but  the  other  was  ancestral 
property. 

It  is  claimed  that  this  warranty  deed  cuts  some  figure  in  the  case; 
and  it  would  if  the  title  came  by  purchase,  possibly;  but  if  it  was  simply 
a  scheme  to  give  to  each  parcener  his  particular  portion  of  the  land 
which  they  held  in  common,  then  it  would  not  cut  any  figure,  as  the 
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court  views  it,  and  it  would  not  estop  the  grantor  from  claiming  title 
by  descent  from  his  brother. 

I  am  cited  to  a  decision  by  Judge  Ranney,  White  v.  Brocaw,  14 
Ohio  St.  339.    The  second  branch  of  the  syllabus  is  as  follows: 

''Where  in  a  deed,  in  the  ordinary  form  of  bargain,  sale  and  re- 
lease, and  which  purports  only  to  convey  to  the  grantees  'all  the  estate, 
right,  title,  interest,  claim  and  demand,  both  in  law  and  equity,'  of  the 
grantors,  'of,  in  and  to  the  said  premises,  and  every  part  thereof,'  con- 
taining no  recital  or  other  description  whatever,  of  any  particular  in- 
terest owned  or  possessed  by  the  grantors,  or  intended  to  be  conveyed, 
a  covenant  is  inserted  by  which  the  grantors  agree  to  'warrant  and 
forever  defend  the  said  premises  against  all  persons  claiming  or  to 
claim,  by,  from  ot  under  them,  their  heirs  or  assigns,'  such  covenant  is 
only  coextensive  with  the  grant,  and  binds  only  the  vested  interests  of 
the  grantors  in  the  property  at  the  time,  and  does  not  extend  to  an  after- 
acquired  title." 

And  the  court  held  in  this  case  that  that  does  not  work  an  estoppel 
on  the  part  of  the  grantor  as  to  any  future  title.    I  read  from  page  343 : 

"But  the  court  is  also  of  the  opinion,  that  the  covenant  works  no 
such  consequence  as  is  supposed," — ^that  is,  an  estoppel — "and  that  it 
is  not  of  the  slightest  consequence  whether  it  is  in  or  out  of  the  deed. 
The  deed  is  in  the  ordinary  form  of  bargain,  sale  and  release,  and  pur- 
ports only  to  convey  to  the  grantees,  'all  the  estate,  right,  title,  interest, 
claim  and  demand,  both  in  law  and  equity,  of  the  said  Michael  Y.  Bro- 
caw and  Magdalene,  his  wife,  of,  in  and  to,  the  said  premises,  and  every 
part  thereof.'  It  contains  no  recital,  or  other  description  whatever,  of 
any  particular  interest  owned  or  possessed  by  the  grantors,  or  intended 
to  be  conveyed." 

But  what  were  these  parties  attempting  to  dot  They  were  attempt- 
ing to  divide  up  this  land  and  each  get  his  particular  portion  of  it; 
Joshua  to  get  his  52  13-100  acres  out  of  the  whole  piece,  and  John  to  get 
52  13-100  acres  out  of  the  whole  piece — the  145  acres,  and  to  give  the 
widow  a  suflScient  portion  which  would  satisfy  her  dower  interest.  That 
is  what  they  were  attempting  to  do.  They  put  in  each  deed  a  considera- 
tion of  $1,400;  each  deed  was  made  on  the  same  date;  and  the  court 
thinks  that  these  parties  were  simply  attempting  to  do,  apd  were  doing, 
at  that  time,  what  they  had  a  right  to  do ;  to  assign  to  each  his  particular 
portion  in  the  entire  tract  of  land,  and  that  this  property  is  ancestral 
property,  and,  upon  the  death  of  John  R.,  without  issue,  the  title,  in 
fee  simple,  passed  to  his  brother,  Joshua  S. ;  and  there  may  be  a  decree 
accordingly. 
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INDICTMENTS  AND  INFORMATIONS. 

[Hamilton  Common  Pleas.  April  Term,  1908.] 

State  v.  George  H.  Stapely  et  al. 

Indictment  Held  not  Invalidated  by   Using  Wobdb   Additional  to  Constitd- 

TIONAL  PhBASE. 

A  second  count  in  an  indictment,  concluding  "against  the  peace  and  dignity 
of  the  state  of  Ohio,  being  a  further  description  of  the  same  transaction 
complained  of  in  the  first  count  of  this  indictment/'  is  not  rendered 
invalid  by  the  use  of  the  additional  words  following  the  constitutional 
phraseology;  but  they  may  be  disregarded  as  mere  surplusage. 

[For  other  cases  in  point,  see  5  Cyc.  Dig..  "Indictments  and  Infonnatioiui/' 
S  59.— Ed.] 

[Syllabus  approved  by  the  court.] 

Motion  to  quash. 

H.  L.  Rulison,  Pros.  Atty.,  for  plaintiff. 

William  Littleford  and  A.  P.  Foster,  for  defendant. 

HUNT,  J. 

The  indictment  in  this  case  contains  two  counts:  The  first  connt 
concludes  with  the  words  ^'against  the  peace  and  dignity  of  the  state 
of  Ohio."  The  second  count  concludes  with  the  same  words  except  that 
there  is  added  thereto  the  words  **  being  a  further  description  of  the 
same  transaction  complained  of  in  the  first  count  of  this  indictment." 

Article  4,  Sec.  20  of  the  constitution  of  Ohio  adopted  in  1851,  pro- 
vides that  all  indictments  shall  conclude  ''against  the  peace  and  dignity 
of  the  state  of  Ohio. ' ' 

It  is  claimed  that  the  indictment  does  not  conclude  as  provided 
by  the  constitution,  and  is  therefore  a  void  indictment. 

Article  3,  Sec.  12  of  the  constitution  of  Ohio  adopted  in  1802,  after 
providing  that  all  prosecutions  shall  be  in  the  name  and  by  the  author- 
ity of  the  state  of  Ohio,  provides  that  **all  indictments  shall  conclude 
against  the  peace  and  dignity  of  the  same." 

Similar  provisions  were  adopted  in  the  constitutions  of  some  of 
the  other  American  states. 

Under  the  common  law  there  were  various  terminations  of  indict- 
ments, depending  on  the  time  and  character  of  the  crime  charged.  Upon 
the  use  of  the  proper  termination,  the  validity  of  the  indictment  de- 
pended. 

Among  other  undistinguishable  distinctions,  the  use  of  the  singular 
instead  of  the  plural,  in  referring  to  the- statutes,  was  sufiicient  to  in- 
validate an  indictment.  The  manifest  object  of  the  constitutional  pro- 
visions above  referred  to,  was  to  wipe  out  all  such  controversies  by  pro- 
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viding  a  sufScient  and  uniform  conclusion  to  the  allegations  of  fact 
constituting  the  charge. 

It  is  conceded  under  the  authorities  cited  by  both  the  state  and  the 
defendant,  that  changes  in  the  phraseology  of  the  prescribed  conclu- 
sion, not  in  any  way  changing  the  sense,  of  the  prescribed  constitu- 
tional phrase,  do  not  invalidate  the  indictment. 

An  examination  of  the  phrase  prescribed  by  the  constitution  of 
1802,  shows  that  the  exact  words  of  such  phrase  were  not  intended  to 
be  used.  The  use  of  the  word  ^'same"  in  such  constitution,  while  ap- 
propriate for  the  expression  of  the  idea  when  used  in  connection  with 
the  rest  of  the  section,  would  not  be  appropriate  for  the  expression  of 
the  same  idea  in  the  actual  drawing  of  an  indictment  wherein  the  words 
''state  of  Ohio"  would  ordinarily  be  substituted. 

During  that  period  in  the  growth  of  English  criminal  law,  when 
more  than  one  hundred  crimes,  many  of  them  trivial,  were  punishable 
by  death,  and  little  or  no  distinction  was  made  between  the  criminal 
who  was  a  menace  to  society  and  the  mere  unfortunate,  and  even  as 
between  adults  and  children,  both  judge  and  jury  availed  themselves 
of  many  almost  absurd  technical  distinctions  and  fictions  in  mitigating 
the  severity  of  the  law. 

Almost  all  of  this  legal  lore  has  now  become  obsolete  and  valuable 
only  in  studying  the  evolution  of  law,  and  for  the  purpose  of  viewing 
existing  law  from  a  proper  perspective. 

While  there  has  been,  and  should  be,  no  relaxation  in  the  enforce- 
ment of  every  reasonable  i^ght  of  the  accused,  or  in  the  potency  and 
eflFect  of  that  presumption  of  his  innocence,  until  his  conviction  by  due 
process  of  law,  or  in  the  rules  as  to  the  certainty  required  in  the  defini- 
tion of  the  specific  crime  with  which  he  is  charged,  the  punishment 
thereof,  and  in  the  steps  necessary  to  be  taken,  and  the  evidence  neces- 
sary to  be  produced  before  the  accused  can  be  found  guilty,  nevertheless, 
certain  rules  have  been  established  in  no  respect  prejudicial  to  the  ac- 
cused, and  for  the  purpose  of  eliminating  immaterial  issues.  One  of 
these  rules  is  as  to  surplusage  in  indictments,  to  wit,  that  an  imma- 
terial statement  which  in  no  way  limits,  enlarges,  makes  ambiguous,  or 
negatives  the  allegations  necessary  to  constitute  a  charge  of  crime,  may 
be  disregarded  as  surplusage,  and  if  the  indictment  is  otherwise  good, 
such  surplusage  will  not  make  it  void. 

The  rule  is  conceded,  but  it  is  claimed  by  counsel  for  the  defendant, 
that  by  reason  of  the  constitutional  provision  above  mentioned,  it  is 
not  applicable  to  the  conclusion  of  an  indictment,  for  the  reason  that  the 
constitution  itself  prescribes  the  conclusion. 

The  case  of  Haun  v.  State,  13  Tex.  App.  383-386  [44  Am.  Rep.  706], 
a  decision  of  an  intermediate  court,  clearly  supports  such  claim,  but 
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the  cases  of  State  v.  Schloss.  93  Mo.  361  [6  S.  W.  Rep.  244],  and  State 
V.  Powers,  59  S.  C.  200-213  [37  S.  E.  Rep.  690],  in  all  of  which  similar 
constitutional  provisions  were  construed,  are  directly  to  the  contrary. 

The  other  cases  cited  by  counsel,  although  read  with  interest  and 
profit  as  showing  the  trend  of  judicial  thought,  under  analogous  cir- 
cumstances, are  not  so  decisive  of  the  question  now  at  issue. 

In  the  absence  of  any  decision  upon  such  question,  by  any  court 
in  Ohio,  and  of  any  suggestion  of  possible  prejudice  to  the  accused 
in  this  case,  the  application  of  the  rule  disregarding  surplusage  seems, 
in  this  case,  to  be  in  accordance  with  modem  tendencies,  and  in  the 
interest  of  a  speedy  administration  of  justice. 

The  motion  to  quash,  therefore,  will  be  overruled. 


COUNTIES— HIGHWAYS. 

[Hamilton  Common  Pleas,  March  19,  1908.] 

James  W.  Durnell,  Admr.  v.  Ohio  Traction  Co.  bt  al. 

CoUNTr   COMMISSIONEBS'  LIABILITY  FOB   DAMAGES   FOB  ACCIDENT  DUS  TO  BaD  Coif- 

oiTioN  or  County  Road. 

As  Sec.  845  Rev.  Stat.,  prescribing  the  general  powers,  duties  and 
liabilities  of  county  commissioners,  is  in  derogation  of  the  common  law 
and  should  be  strictly  construed,  a  petition  filed  under  this  section  and 
asking  for  damages  against  county  commissioners,  because  of  an  accident 
growing  out  of  the  unsafe  condition  of  a  public  highway,  should  clearly 
allege  that  the  road  in  question  is  a  state  or  county  road;  it  is  not  suf- 
ficient to  designate  it  as  a  public  highway  or  turnpike. 

[Syllabus  approved  by  the  court.] 

Heard  on  demurrer  to  petition. 

Kelly  &  Follett,  for  plaintiff. 

L.  A.  Iretoh,  W.  R.  Collins,  W.  M.  Schoenie  and  G.  T.  Poor. 

for  Hamilton  county. 

George  Warrington,  for  Ohio  Traction  Co. 

BROMWELL,  J. 

This  is  an  action  brought  by  the  administrator  of  Lawrence  Connor 
against  the  Ohio  Traction  Company  and  the  board  of  county  commis- 
sioners of  Hamilton  county  for  injuries  and  subsequent  death  of  said 
Connor  by  reason  of  alleged  negligence  on  the  part  of  defendants  in 
not  keeping  a  certain  road  designated  as  the  Cincinnati,  Springfield  & 
Carthage  turnpike  in  proper  repair,  and  to  this  petition  a  demurrer  has 
been  filed,  on  behalf  of  the  county  commissioners  for  the  reason  that 
said  petition  contains  a  misjoinder  of  parties  defendant.  In  argument 
it  is  claimed  by  the  county  solicitor  that  the  county  commissioners  are 
not  liable  for  any  negligence  on  their  part  in  failing  to  maintain  and  keep 
in  repair  such  roads  as  that  desoribod  in  the  petition. 
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The  petition,  among  other  things,  alleges  that  said  Cincinnati, 
Springfield  &  Carthage  Pike  is  a  public  highway  •  •  •  and  is 
under  the  care,  maintenance  and  control  of  the  said  board  of  county 
commissioners;  •  •  •  that  at  all  times  the  defendants  had  the 
care,  management  and  control  of  said  turnpike  and  the  tracks  of  said 
traction  line,  and  it  was  the  duty  of  said  defendants  and  each  of 
them  to  keep  the  roadbed  of  said  turnpike  in  good  repair,  convenient 
and  safe  for  public  travel ;  that  the  rails  of  said  traction  line  were  laid 
in  and  upon  the  roadbed  of  said  turnpike  and  were  a  part  and  it  was 
the  duty  of  said  defendants  and  each  of  them  to  keep  and  maintain 
said  tracks  on  a  level  with  the  road-bed  of  said  turnpike  so  that  the 
same  would  be  crossed  back  and  forth  with  convenience  and  safety  by 
vehicles  of  all  descriptions;  •  •  •  that  for  many  months  prior  to 
the  date  of  the  alleged  accident  and  on  that  day  the  roadbed  of  said 
turnpike  at  the  place  where  the  accident  occurred  had  been  washed 
by  rains  and  worn  by  travel,  until  the  bed  or  level  of  said  turnpike 
was  six  inches  lower  than  the  top  of  the  rails,  thereby  rendering  said 
turnpike  unfit  and  dangerous  to  cross  and  recross;  •  •  •  that  in 
spite  of  the  fact  that  the  defendants  had  notice  of  the  condition  of  said 
roadbed  and  tracks  they  failed,  neglected  and  refused  to  repair  and 
keep  and  maintain  said  roadbed  and  the  tracks  of  said  traction  line  in  a 
condition  safe  for  public  travel,  and  carelessly  and  negligently  per- 
mitted said  roadbed  to  be  washed  away  and  worn  by  travel  and  remain 
in  the  dangerous  condition  referred  to. 

It  then  sets  out  the  manner  in  which  the  accident  occurred  to 
plaintiff's  intestate,  who  was  riding  on  the  rear  step  of  an  ice  delivery 
wagon  which  was  being  driven  on  said  turnpike;  that  in  attempting 
to  cross  over  the  rails  of  said  traction  line  the  wheel  of  the  wagon 
was  caught  by  the  rails  and  one  of  them  was  broken  off,  and  as  a 
result  the  wagon* fell  upon  the  decedent,  causing  injuries  which  re- 
sulted in  his  death. 

A  similar  demurrer  to  that  filed  by  the  county  commissioners  has 
also  been  filed  on  behalf  of  the  Ohio  Traction  Company. 

The  traction  company  made  no  argument  upon  the  demurrer  filed 
by  it,  but  the  county  solicitor,  in  support  of  the  demurrer  of  the  county 
commissioners,  takes  the  position  that  roads  of  the  kind  referred  to  in 
the  petition  are  not  under  such  control  of  the  county  commissioners  as 
to  render  such  commissioners  liable  for  injuries  growing  out  of  their 
negligence  in  failing  to  keep  said  roads  in  repair,  and  adopting  the 
reasoning  of  the  lower  courts  in  the  case  of  Smith  v.  Williams  Co, 
(Comrs.)  29  0.  C.  C.  610,  further  claims  that  said  commissioners  have 
no  statutory  duty  to  keep  such  roads  in  repair. 

Prior  to  the  amendment  of  Sec.  845  Rev.  Stat.  (91  O.  L.  142), 
8  Dec.    Vol.  19 
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there  was  no  right  of  action  against  a  county  or  its  commissioners 
for  damages  sustained  by  the  failure  to  keep  a  road  or  bridge  in  repair, 
the  wording  of  the  statute  at  that  time  being: 

''The  board  of  commissioners  shall  be  capable  of  suing  and  being 
sued,  pleading  and  being  impleaded  in  any  court  of  judicature  •  * 
•  and  to  ask,  demand  and  receive,  by  suit  or  otherwise,  any  real 
estate  or  interest  therein,  whether  the  same  is  legal  or  equitable,  be- 
longing to  their  county,  or  any  sum  or  sums  of  money  or  other  prop- 
erty due  to  such  county.'' 

The  amendment  referred  to  introduced  immediately  after  the  word 
** judicature"  above,  the  following: 

*'And  of  bringing,  maintaining  and  defending  all  suits,  either 
in  law  or  in  equity,  involving  an  injury  to  any  public,  state  or  county 
road,  bridge  or  ditch,  drain  or  water  course  established  by  such  board 
in  its  county,  and  for  the  prevention  of  injury  to  the  same  and  any 
such  board  of  county  commissioners  shall  be  liable  in  its  official  capacity 
for  any  dam^iges  received  by  reason  of  its  negligence  or  carelessness  in 
keeping  any  such  road  or  bridge  in  proper  repair.*^ 

Reference  to  this  amendment  as  found  in  91  O.  L.  142,  will  show 
no  punctuation  between  the  word  ''public"  and  the  word  "state"  on 
the  fifth  line,  while  the  statute  as  printed  in  the  last  editions  of 
Revised  Statutes  shows  a  comma  between  those  two  words.  If  the 
former  absence  of  punctuation  is  correct,  the  section  would  seem  to  be 
limited  to  state  or  county  roads,  etc.,  while,  if  the  punctuation  as 
found  in  Sec.  845  Rev.  Stat,  is  adopted,  it  might  give  a  broader 
meaning  to  the  word  "public"  than  if  it  is  merely  used  to  qualify  the 
words  which  follow,  and  making  it  a  class  by  itself. 

The  courts,  so  far  as  they  have  considered  this  section,  seem  to 
regard  the  language  as  intended  to  apply  only  to  the  two  classes  of 
roads,  state  and  county. 

As  Sec.  845  Rev.  Stat,  creates  a  new  statutory  right  of  action 
not  authorized  at  common  l£^w,  it  should,  like  all  other  statutes 
in  derogation  of  the  common  law,  be  construed  strictly.  Applying 
this  rule  of  strict  construction,  the  petition  in  this  case  should  have 
clearly  alleged  that  the  road  upon  which  the  accident  occurred  was  a 
state  or  county  road.  It  is  not  sufficient  to  designate  it  as  a  public 
highway,  or  as  a  turnpike,  for  city  streets  are  public  highways,  and 
it  will  not  be  contended  that  the  county  commissioners  would  be  re- 
sponsible for  keeping  them  in  repair,  or  be  liable  for  accidents  growing 
out  of  their  unsafe  condition;  and  turnpikes  are  not  necessarily  state 
or  county  roads,  and  in  many  instances  are  not  especially  where  tolls 
are  collected  on  said  turnpike. 

The  allegation  that  said  pike  is  undor  the  care,  maintenance  and 
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control  of  the  board,  of  county  commissioners  does  not  sufficiently  state 
that  it  comes  within  either  of  the  classes  of  roads  referred  to  in  this 
section. 

But  even  if  the  language  of  the  petition  would  justify  the  assump- 
tion that  said  turnpike  was  a  county  road,  we  would  feel  ourselves 
bound  by  the  decision  of  the  Supreme  Court  in  Smith  v.  Williams  Co, 
{Comrs.)  74  Ohio  St.  434,  affirming  without  report,  Smith  v.  Williams 
Co.  {Comrs.),  supra. 

''Section  845  Rev.  Stat,  does  not  impose  upon  county  com- 
missioners the  duty  of  keeping  unimproved  county  highways  in 
repair.  Therefore,  such  commissioners  are  not  officially  liable  for  in- 
juries sustained  by  a  person,  by  reason  of  the  conveyance  in  which 
she  was  riding,  sliding  into  a  deep  rut  or  hole.  And  on  such  a  show- 
ing a  directed  verdict  for  defendants  is  not  error." 

The  court,  on  page  612,  uses  this  language  in  reference  to  the 
road  involved  in  that  case : 

''That  this  was  a  county  road  seems  to  be  admitted,  but  it  is 
urged  that  no  duty  is  imposed  upon  the  county  commissioners  by  any 
statute,  of  making  such  repairs  as  seems  to  have  been  necessary  here 
under  the  circumstances  of  this  case." 

The  court  then  goes  on  to  say  on  the  same  page,  referring  to  the 
commissioners : 

"It  is  their  duty  in  some  cases  to  repair  roads;  as,  for  instance, 
where,  by  freshet  or  inundation,  the  road  has  been  partially  or  wholly 
swept  away  so  as  to  render  it  impassable,  there  it  is  the  duty  of  the 
commissioners  to  repair  the  road.  That  is  not  claimed  to  be  the  case 
here,  but  it  is  claimed  that  this  condition  existed  in  the  road  for  sev- 
eral months  as  alleged  in  the  petition. 

"Now,  we  have  examined,  as  far  as  we  know,  all  of  the  statutes 
bearing  upon  this  question,  and  we  have  been  unable  to  find  any 
statute  expressly  imposing  this  duty  upon  the  county  commissioners 
in  a  case  of  this  kind.  I  will  not  undertake  to  review  all  the  statutes 
bearing  on  roads  and  bridges  as  they  are  numerous  and  it  would  be 
impossible  to  review  them  in  this  opinion,  but  it  will  be  observed  that 
this  statute  only  makes  the  county  liable  for  the  negligence  of  the  com- 
missioners. It  does  not,  as  in  some  of  the  bridge  statutes,  make  the 
county  liable  for  damages  in  case  of  failure  to  repair  and  keep  in 
repair  bridges  as  expressed  in  some  of  the  bridge  statutes.  Negligence 
is  the  failure  to  use  ordinary  care.  It  is  the  failure  to  perform  a  duty 
imposed  upon  one  either  by  statute  or  by  common  law  •  •  •  and 
in  order  to  make  the  county  commissioners  liable  for  defects  in  county 
roads  under  this  statute,  it  must  be  shown  that  they  were  negligent  in 
some  respects." 
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On  page  613 

''This  statute  should  receive  a  reasonably  strict  construction,  for 

to  impose  upon  the  county  the  liability  for  a  defect  in  any  road  would 

impose  a  tremendous  liability  regardless  of  the  fact  as  to  whether  or 

not  the  board  of  county  commissioners  are  actually  negligent  or  not. 
•    •    • 

''Whether  the  doctrine  of  constructive  notices  would  prevail  or 
noty  we  are  uncertain ;  that  is,  to  hold  the  county  liable  on  the  ground 
that  it  had  been  out  of  repair  for  some  time.  There  is  no  claim  in  this 
case  that  there  was  any  actual  notice  to  the  commissioners  of  the  con- 
dition of  this  road." 

Through  the  courtesy  of  the  county  solicitor  we  have  been  fur- 
nished copies  of  the  printed  record  and  briefs  of  the  counsel  in  the 
case  from  which  we  have  last  cited,  and  while  in  that  case  the  court 
refused  the  motion  to  dismiss  before  the  taking  of  evidence,  and  de- 
cided the  case  upon  a  motion  after  the  evidence  was  in,  the  reasoning 
of  the  court  would  seem  to  warrant  us  in  disposing  of  the  question 
on  the  motion  now  pending. 

We  therefore  sustain  the  demurrer  of  the  county  commissionerB. 
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CRIMINAL  LAW— DRUGS  AND  DRUGGISTS. 

[Hamilton  Common  Pleas  Court,  May,  1908.] 

Sickles  v.  State. 
Andrews  v.  State. 

MiNSTERKETTEB  V.  StATE. 

Rhein  V.  State. 

1.  Waives  of  Jxtbt  in  Wbitino  Essential  to  Punishment  bt  IAaoistbate. 

Unless  one  accused  of  violating  Sec.  4405  Rev.  Stat^as  to  retailing  drugs, 

etc.,  waive  trial  by  Jury  in  writing,  the  magistrate  has  no  authority  to 

punish,  but  can  only  bind  the  prisoner  over  to  the  proper  courts  as 

provided  by  Sec  7147  Rev.  Stat. 

1  Avebment  that  Accused,  in  Pbosbcution  iob  Offebino  and  Exposing  Dbugs, 

■ic.,  fob  Sale,  is  Pbofrietob  ob  Manages  Held  Necessabt. 

Section  4405  Rev.  Stat,  governing  the  sale  of  drugs,  poisons,  etc.,  em- 
braces t^io  separate  offenses:  (1)  Prohibiting  a  "proprietor  or  man- 
ager," not  a  legally  registered  pharmacist,  to  open  or  conduct  a  phar- 
macy without  having  in  charge  a  legally  registered  pharmacist;  and 
(2)  prohibiting  any  person  not  a  legally  registered  pharmacist,  or  a 
legally  registered  assfstant  pharmacist  under  a  legally  registered  phar- 
macist, to  compound,  dispense  or  sell  any  drug,  poison,  etc.  Hence, 
affidavits  charging  an  offering  and  exposing  for  sale,  etc.,  but  failing  to 
aver  that  defendants  were  either  proprietors  or  managers,  are  defective 
under  the  former  charge;  and,  not  averring  a  compounding,  dispensing 
or  selling,  state  no  violation  of  the  latter  charge, 
t.  8tbict  Pboof  not  Requibed  in  Preliminabt  Examination  bt  Maoistbaie. 

Under  Sec.  7147  Rev.  Stat,  a  magistrate,  being  only  an  examining  officer, 
strict  proof  is  not  required,  it  being  only  necessary  to  show  that  an 
offense  has  been  committed,  and  that  there  was  probable  cause  to  be- 
lieve the  accused  guilty. 

(Syllabus  approved  by  the  court.] 

Error  to  magistrate's  court. 

Hoffman,  Bode  &  LeBlond  and  Millard  Tyree*  for  plaintiffs  in 
error. 

C.  F.  Williams*  for  defendant  in  error. 

PFLEGER,  J. 

The  four  above  entitled  eases  taken  upon  error  from  the  magis- 
trate's court  were  prosecutions  under  Sec.  4405  Rev.  Stat,  governing 
the  sale  of  drugs  by  registered  pharmacists.  Three  questions  are  in- 
volved: (1)  Was  the  evidence  sufficient  to  convict  the  defendants? 
(2)  Was  there  a  sufficient  allegation  in  the  affidavits  constituting  the 
offense  charged?  And  (3)  Did  the  magistrate  have  authority  to  impose 
the  sentence? 

(1)  Taking  the  last  assignment  of  error  first,  the  magistrate  tried 
the  accused  without  a  jury  or  a  waiver  of  a  jury  as  if  he  had  final 
jurisdiction,  and  punished  the  defendants  by  inflicting  a  fine  of  $20. 
Sec.  7147  Rev.  Stat,  provides  that  when  there  is  no  plea  of  guilty  and 
if  the  offense  charged  be  a  misdemeanor  and  the  accused  does  not  waive 
a  jury  in  writing,  the  magistrate  can  only  inquire  into  the  complaint, 
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and  if  there  is  probable  cause  to  believe  the  prisoner  gailty,  he  shall 
bind  the  accused  over  to  the  proper  court  and  take  a  recognizance  for 
his  appearance  in  the  other  court;  otherwise  he  shall  be  discharged  from 
custody. 

There  appears  to  be  no  special  provision  to  try  the  accused,  unless 
it  be  by  virtue  of  Sec.  3718  applicable  to  the  adulteration  or 'deception 
in  the  sale  of  diairy  products  or  any  other  foods,  drugs  and  medicines, 
which  provides  for  impaneling  a  jury  from  the  common  pleas  jur>' 
whed  in  the  event  a  jury  be  not  waived. 

In  the  cases  at  bar  the  jury  was  not  waived  either  in  writing  or 
orally.  The  records  do  not  disclose  whether  a  jury  was  waived  or  not. 
In  Simmons  v.  State,  75  Ohio  St.  346  [79  N.  E.  Rep.  555],  it  was  de- 
termined that  such  waiver  must  clearly  and  affirmatively  appear  upon 
the  record  before  the  magistrate  can  hear  the  complain*  and  render 
final  judgment.  The  justice,  therefore,  had  not  the  authority  under  the 
circumstances  to  hear  and  determine  the  cases  and  render  final  judg- 
ment by  fine.    This  was  erroneous. 

(2)  There  are  at  least  two  separate  offenses  charged  in  Sec.  4405 
Rev.  Stat.  One  is  that  it  is  unlawful  for  a  **  proprietor  or  manager" 
not  a  legally  registered  pharmacist  to  open  or  conduct  a  pharmacy  with- 
out having  in  his  employ  and  placed  in  charge  a  legally  registered  phar- 
macist under  the  laws  of  this  state.  The  other  is  that  it  is  unlawful 
for  any  person  not  a  legally  registered  pharmacist  to  compound,  dis- 
pense or  sell  any  drug  unless  he  be  a  legally  registered  assistant  em- 
ployed under  a  legally  registered  pharmacist. 

Each  and  all  of  the  four  affidavits  charge  the  defendants  with 
unlawfully  opening  and  conducting  a  retail  drug  store,  offering  and 
exposing  for  sale  divers  drugs,  to  wit,  "tincture  of  iodine  or  opiate/' 
the  defendant  not  then  and  there  being  a  legally  registered  pharmacist 
under  the  laws  of  Ohio,  nor  having  in  his  employ  such  a  legally  regis- 
tered pharmacist.  The  affidavits  were  insufficient  in  failing  to  state  that 
the  defendants  were  either  proprietors  or  managers  under  the  first 
charge.  If  it  was  intended  to  cover  the  second  chaise,  then  the  grava- 
men of  the  offense  in  compounding,  dispensing  or  selling  such  drug  or 
poison  (not  in  offering  or  exposing  the  same  for  sale)  was  entirely 
omitted.  The  affidavits  in  all  four  cases  were,  therefore,  defective  in 
these  respects. 

(3)  On  the  ground  that  the  evidence  offered  was  insufficient  to 
convict,  it  may  be  stated  that  the  justice  in  these  cases  being  merely 
an  examining  magistrate,  it  was  only  necessary  to  show  that  the  offense 
had  been  committed  and  that  there  was  probable  cause  to  believe  the 
prisoner  guilty.  Strict  proof,  as  in  courts  having  final  jurisdiction,  is 
not  required. 
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In  the  Sickles  case  it  was  shown  that  the  defendant,  who  was  not  a 
registered  pharmacist  or  assistant,  was  in  sole  charge  of  the  drug  store 
and  sold  to  the  prosecuting  witness  tincture  of  iodine.  In  none  of  the 
cases  making  such  a  charge  except  the  one  against  Andrews  was  there 
proof  that  tincture  of  iodine  was  a  drug  or  poison.  In  the  Sickles  case, 
-had  the  prosecution  elected  to  try  the  case  on  the  second  charge  under 
the  statute,  it  would  have  furnished  sufficient  evidence  to  bind  the  de- 
fendant over;  assuming,  of  course,  that  it  was  unnecessary  in  a  pre- 
liminary hearing  to  produce  proof  that  the  article  sold  was  a  drug  or 
poison. 

In  the  Andrews  case  tincture  of  iodine  was  shown  to  be  a  chemical 
or  poison,  but  the  accused  was  charged  with  selling  nux  vomica.  The 
state,  however,  elected  to  proceed  against  the  accused  as  one  who  opens 
or  conducts  a  drug  store  without  a  registered  pharmacist  instead  of 
on  the  charge  of  being  an  unregistered  pharmacist  who  sold  a  drug  or 
poison,  and  under  which  latter  offense  it  would  have  been  insufficient 
to  ultimately  convict  of  the  offense  charged  in  the  affidavit.  It  was  un- 
necessary to  prove  the  sale  of  the  drug  in  the  first  offense  and  if  the 
testimony  that  the  defendant  was  in  charge  of  the  store  was  sufficient 
to  establish  that  the  defendant  was  the  "proprietor  or  manager,"  the 
proof  would  have  been  complete. 

In  the  Minsterketter  case  the  charge  was  selling  nux  vomica,  and 
the  state  elected  to  proceed  on  the  charge  that  he  was  offering  and  ex- 
posing for  sale  nux  vomica.  This  charge  was  insufficient  in  that  it 
failed  to  allege  either  compounding,  dispensing  or  selling.  The  proof 
established  that  the  accused  sold  tincture  of  arnica  and  not  nux  vomica. 
The  proof  also  failed  to  show  that  it  was  a  drug,  poison,  chemical  or 
pharmaceutical  preparation.  In  the  Rhein  case  the  affidavit  charged 
the  defendant  with  exposing  and  offering  for  sale  tincture  of  opia,  and 
the  state  elected  to  proceed  on  the  charge  of  opening  and  conducting 
a  drug  store.  The  evidence  established  the  fact  that  the  accused  was  a 
relief  clerk  who  was  not  registered  in  accordance  with  the  laws  of  the 
state  and  that  he  was  in  charge  of  the  store  and  that  the  proprietor  was 
temporarily  absent  in  the  cellar.  It  does  not  appear  that  the  accused 
sold  any  drug  nor  that  the  proprietor,  who  was  about  the  store,  to  wit, 
in  the  cellar,  was  not  himself  a  registered  pharmacist  and  would  put 
up  the  prescriptions  or  make  the  sales. 

The  proof  in  this  case  is  incomplete  in  establishing  even  a  case 
sufficient  to  bind  the  accused  over. 

The  proceedings  in  all  four  cases  are,  therefore,  reversed,  and  in- 
asmuch as  all  of  the  charges  are  defective  in  the  particulars  mentioned, 
the  defendants  will  be  discharged  in  all  these  cases. 
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MUNICIPAL  CORPORATIONS— PEDDLERS. 

[Superior  Court  of  Cincinnati,  1908.] 
United  Cioab  Stores  Co.  v.  Ernst  Von  Bargen,  Aud.,  et  au 

1.  Tazpating  Fobeign  Cobpobations  Mat  Enjoin  MuNiciPALrnES. 

A  foreign  corporation  that  is  a  taxpayer,  has  the  same  authority,  under 
Sec.  1778  (Lan.  3281;  B.  1536-668)  Rev.  Stat,  as  a  resident  corporation 
or  individual  to  bring  an  action  to  enjoin  a  municipality  from  abuse  of 
its  corporate  powers: 

2.  MuNiciPALrriEs  cannot  License  Permanent  Peddleb  Stands. 

Municipal  corporations,  under  the  general  licensing  powers  conferred  by 
Sec.  2669  (Lan.  3950;  B.  1536-327)  Rev.  Stat,  cannot  by  ordinance  per- 
mit a  peddler,  under  the  guise  of  a  license,  to  occupy  a  portion  of  the 
Inside  of  the  sidewalk  by  a  structure  built  against  the  wall  of  a  building 
for  the  permanent  use  and  purpose  of  vending  wares;  the  term  "peddlers" 
signifies  an  ambulatory  person  and  cannot  be  construed  or  extended  to 
include  a  merchant  with  a  fixed  location. 

S.  Obstbuction  of  Stbeet  by  Peddleb's  Stand  not  Obtained  bt  PBESCBimoir 
ob  Abutteb's  Consent. 
The  fact  that  such  a  peddler's  stand  has  been  maintained  for  a  period  of 
seventeen  years  does  not  create  any  right  in  the  sidewalk,  nor  relieve 
the  municipality  from  the  duty  of  clearing  the  sidewalk  of  such  obstruo- 
tlon;  nor  does  the  fact  that  the  structure  is  maintained  under  an  agree- 
ment with  the  property  owner  create  any  right  for  such  occupancy  of 
the  sidewalk  as  against  the  rights  of  the  general  public 

[Syllabus  approved  by  the  court] 

Heard  on  demurrer. 

Jacob  Shroder,  for  plaintiff. 

Ooeffrey  Ooldsmith,  assistant  solicitor,  for  the  city. 

Oideon  Wilson,  for  Joseph  Massa. 

SPIEGEL.  J. 

The  plaintiff,  the  United  Cigar  Stores  Company,  iiles  a  petition 
alleging  that  it  is  a  corporation  incorporated  under  the  laws  of 'New 
Jersey,  and  that  it  institutes  this  suit  on  behalf  of  the  city  of  Cincinnati, 
the  city  solicitor  having  failed  to  do  so,  although  requested  thereto,  and 
complains  that  the  council  of  said  city  passed  an  ordinance  on  June  2, 
1905,  authorizing  peddlers  from  stands  to  sell  fruits,  candies,  groceries 
and  other  articles  upon  payment  of  a  license  fee  of  $15  annually;  that 
in  pursuance  of  said  ordinance,  which  was  duly  approved  by  the  mayor, 
said  auditor,  Ernst  Von  Bargen,  issued  such  license  to  the  defendant, 
Joseph  Massa,  who  thereupon  took  possession  of  a  permanent  stand  at 
the  northwest  comer  of  Fifth  and  Walnut  streets  and  extending  on 
the  west  side  of  Walnut  street,  from  which  he  sells  fruits,  etc. ;  that  the 
issuance  of  such  license  to  use  and  occupy  said  space  with  a  permanent 
stand  is  an  abuse  of  the  corporate  power  conferred  by  law  on  said  city, 
and  that  said  ordinance  is  invalid. 
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Plaintiff  further  says  that  said  northwest  comer  of  Fifth  and  Wal- 
nut streets  and  the  west  side  of  Walnut  street  for  more  than  one  hun- 
dred feet  north  of  said  comer  is  used  by  a  large  number  of  lines  of  the 
street  railway  s>'stem  as  one  of  its  termini,  and  that  said  sidewalk  is  in 
ronsequence  constantly  made  use  of  as  a  passageway  during  the  day  and 
evening  by  a  great  number  of  passengers  of  said  lines,  and  that  said 
stand  ^ends  northward  on  Walnut  street  about  twelve  feet,  and  ex- 
tends over  the  sidewalk  about  three  feet ;  that  this  is  a  gross  abuse  of 
the  eorporate  power  of  the  city  from  which  the  damage  is  irreparable, 
and  for  which  there  is  no  adequate  remedy  at  law. 

Plaintiff  prays  for  an  injimction  against  the  defendants  restrain- 
ing the  granting  and  continuance  of  licenses  under  said  ordinance  to  a 
"peddler  from  stand,"  and  especially  the  continuance  of  a  license  to 
Mr.  Massa,  restraining  him  from  occupying  said  stand.  There  is  at- 
tached to  said  petition  a  copy  of  the  license  issued  to  him. 

To  this  petition  the  city  and  its  auditor  file  a  joint  answer  admitting 
the  issuance  of  a  peddler's  stand  license  to  Massa,  denying,  however, 
that  said  license  assigned  to  him  the  northwest  comer  of  Fifth  and  Wal-. 
nat  streets  and  twelve  feet  on  Walnut  street,  or  .any  other  locality  what- 
soever, but  admits  that  said  stand  has  for  seventeen  years  been  occupied 
in  said  locality  for  said  purpose,  and  finally  denies  that  such  stand  is  in 
any  way  a  nuisance  or  impediment  to  travel.  The  answer  further  al- 
leges that  the  occupancy  of  the  inside  strip  of  said  sidewalk  is  by  virtue 
of  a  lease  subsisting  between  the  defendant,  Joseph  Massa,  and  the  Owl 
Drag  Company,  the  owner  of  the  property  on  which  said  stand  abuts. 
The  defendants  finally  deny  any  abuse  of  corporate  power  on  the  part 
of  the  city,  or  that  said  license  is  invalid. 

The  defendant,  Joseph  Massa,  interposes  a  demurrer  to  the  petition 
on  three  grounds,  namely,  that  the  United  Cigar  Stores  Company,  a 
eorporation  under  the  laws  of  New  Jersey,  has  not  the  legal  capacity  to 
institute  this  proceeding;  that  there  is  a  defect  of  parties  defendant,  and 
that  the  petition  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

This  decision  is  upon  the  demurrer. 

The  first  ground  for  demurrer  is  based  upon  the  legal  incapacity 
of  the  plaintiff,  a  foreign  corporation,  to  institute  this  proceeding.  Sec- 
tion 1778  (Lan.  3281;  B.  1536-668)  Rev.  Stat.,  provides  that  any 
taxpayer  may  institute  such  suit,  the  city  solicitor  upon  request  failing 
to  do  80.  No  distinction  is  made  by  law  in  the  filing  of  such  suit,  as  to 
whether  the  plaintiff  is  a  person  or  a  corporation,  and  whether  such 
corporation  is  resident  or  foreign.  All  that  is  required  is  that  the  party 
instituting  the  suit  shall  be  a  taxpayer.  Elyria  Oas  cfe  Water  Co.  v. 
Elyria,  57  Ohio  St.  374  [49  N.  E.  Rep.  335] ,  is  in  point  as  to  the  question 


Digitized  by 


Google 


122  SUPERIOR  AND  COMMON  PL^AS  COURTS.  [19 

Superior  Court  of  Cincinnati. 

of  corporations  bringmg  such  suit,  and  I  cannot  see  any  distinction  be- 
tween a  foreign  and  a  resident  corporation  as  long  as  such  corporation 
is,  in  the  words  of  the  statute,  a  taxpayer.  The  question  of  interstate 
comity  does  not  arise  in  this  case. 

The  second  proposition,  that  there  is  a  defect  of  parties  defendant, 
is  not  urged  by  demurrant,  and  an  examination  of  the  pleadings  does 
not  disclose  a  defect  of  parties  defendant. 

I  come  now  to  the  third  ground,  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  petitioner  alleges 
that  the  city  has  been  guilty  of  an  abuse  of  its  corporate  authority  by 
issuing  licenses  to  peddlers  from  stands  in  accordance  with  the  ordi- 
nance already  cited.  It  is  axiomatic  American  law  that  a  municipality 
has  only  those  powers  that  are  granted  to  it  by  the  state.  Section  2669 
vLan.  3950;  B.  1536-327)  Rev.  Stat.,  authorizes  municipal  councils  to 
license  peddlers.  This  is  a  generic  term.  It  is  certainly  opposed  to 
permanency,  such  permanency  as  a  structure  on  a  sidewalk  built  against 
the  house  used  for  the  purpose  of  vending  wares.  The  action  of  him 
receiving  this  license,  in  locating  in  a  structure  on  the  sidewalk  and 
using  it  for  a  permanent  sales  room,  the  city  authorities  permitting  it, 
stamps  this  *' peddler's  stand"  license  with  its  true  quality,  although 
the  same  does  not  specifically  assign  any  locality  to  its  recipient.  The 
word  peddler  has  a  well  defined  meaning.  It  means  an  ambulatory  per- 
son, not  a  merchant  with  a  fixed  location,  and  council  has  no  authority 
to  add  to  or  widen  this  meaning,  unless  directly  authorized  by  the  state 
so  to  do.     Mays  v.  Cincinnati,  1  Ohio  St.  269. 

The  fact  that  the  stand,  as  alleged  in  the  city's  answer,  has  been  in 
that  locality  for  seventeen  years  does  not  create  any  rights  against  the 
city.  Filter  v.  Springfield,  49  Ohio  St.  82  [30  N.  E.  Rep.  82].  It  is  the 
city's  duty  to  keep  its  sidewalks  and  streets  free  from  obstruction,  and 
not  to  license  individuals  to  occupy  them  and  obstruct  public  travel. 

Arguments  relative  to  markets,  etc.,  are  not  analogous  nor  in  point, 
for  the  Ohio  statutes  expressly  distinguished  market  places  from  streets, 
and  permanent  stands  in  markets  are  authorized  by  statute.  It  is  the 
policy  of  our  law  to  keep  our  public  places  free  from  obstruction,  and 
this  duty  is  cast  upon  the  municipal  authorities.  They  cannot  evade  it, 
much  less  destroy  it,  by  illegally  enlarging  the  terms  of  the  statute  by 
the  passage  of  an  ordinance.  It  is  true  the  city  alleges  in  its  answer 
that  it  does  not  authorize  the  use  of  the  sidewalk  or  any  part  thereof  for 
private  business  purposes,  that  this  license  designates  no  permanent 
place,  and  if  so  occupied  that  is  done  by  private  arrangement  between 
the  owner  of  the  premises  and  the  peddler  from  the  stand,  but  this  is  a 
mere  subterfuge.  The  municipal  authorities  instead  of  keeping  the 
sidewalk  free  from  obstruction  stand  idly  by  and  see  it  thus  occupied 
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for  seventeen  years.  The  owner  of  the  property  has  no  greater  right  in 
the  sidewalk  in  front  of  his  premises  than  the  general  public.  He  has 
a  right  to  have  it  free  from  obstruction  the  same  as  the  people,  so  that 
anybody  may  freely  enter  his  premises.  The  general  public  has  the 
right  to  have  the  sidewalk  in  front  of  his  premises  free  from  obstruction 
for  the  general  purpose  of  travel.  The  rights  and  duties  of  both  the 
owner  of  the  premises  and  the  general  public  in  said  sidewalk  are  re- 
ciprocal. The  owner  possesses  but  an  easement,  and  so  does  the  general 
public.  Branahan  v.- Hotel  Co.  39  Ohio  St.  333  [48  Am.  Rep.  457]. 
The  demurrer  is  overruled. 


MUNICIPAL  CORPORATIONS— NEGLIGENCa 

[Superior  Court  of  Cincinnati,  General  Term,  April  19,  1908.] 

HofFheimer,  Shattuck  and  Spiegel,  JJ. 

WiLLiAH  Henry  Bell  v.  Cincinnati  (Crrr) . 

1.  HuNiciPALrrT  Opebatino  Quabbt  with  Wobkhousb  Labob  Acts  in  a  Oovbbn- 

MENTAL  AND  NOT  BilNISTEBIAL  CaPACITT. 

A  municipal  corporation  operating  a  stone  quarry  by  workhouse  prisoners 
and  selling  the  product  thereof,  thereby  making,  some  incidental  profit 
to  maintain  its  workhouse  and  receiving  some  remuneration  for  the  labor 
of  a  majority  of  its  prisoners,  is  not  conducting  a  private  corporate  enter- 
prise for  profit  upon  which  an  action  for  negligence  can  be  predicated, 
but  it  is  exercising  a  delegated  governmental  function  as  agent  of  the 
state  in  upholding  the  public  peace  and  guarding  safety  of  its  people. 

[For  other  cases  in  point,  see  "Municipal  Corporations,"  §§  2683-2686. — ^Bd.] 

S.  Ordinance  Authobizino  Employment  of  Wobkhouse  Pbisonebs  Outside  Pbe- 
BUicED  Enacted. 
Public  officers  will  be  presumed  to  do  as  the  law  and  their  duty  requires. 
Hence,  where  a  city  authorizes  the  employment  of  workhouse  prisoners 
outside  of  such  institution  it  will  be  presumed  that  an  ordinance  permit- 
ting such  employment  was  enacted  in  conformity  with  the  provisions  of 
Rev.  Stat.  2100  (Lan.  3431;  B.  1536-370). 

8.  Whetheb  Citt   Acts  in   Ministebial  ob  Govebnmental  Capacity  Held  a 

Question  of  Law  and  not  op  Fact. 

The  issue  in  a  negligence  case  against  a  municipality  being  whether  the 

city  acted  in  a  ministerial  or  governmental  capacity,  the  evidence  offered 

being  uncontroverted,  it  becomes  the  duty  of  the  court  to  pronounce  the 

law  upon  the  facts  presented  and  it  is  not  a  question  of  fact  for  the  Jury. 

4.  BUBDEN  IS  ON  Plaintiff  to  Show  that  Municipality  Acts  in  Ministebial 
Capacity. 
The  burden  of  proof  in  an  action  against  a  municipality  for  negligence, 
in  which  plaintiff  alleges  that  the  defendant  is  engaged  in  a  private 
enterprise  for  profit  is  upon  the  plaintiff  to  show  that  it  acted  in  a  minis- 
terial capacity.     Hence,  a  charge,  submitting  the  question  to  the  Jury, 
imposing  the  burden  upon  the  municipality  to  show  by  a  preponderance 
of  the  evidence  that  it  acted  within  its  governmental  function,  is  erro- 
neous. 
[Syllabus  approved  by  the  court.] 

D.  V*  Sutphin,  assistant  city  solicitor,  for  plaintiff  in  error. 
C.  W.  Baker,  for  defendant  in  error. 
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SPIEGEL,  J. 

Plaintiff  in  error,  the  city  of  Cincinnati,  assigns  numerous  errors, 
upon  each  of  which  it  asks  a  reversal  of  the  judgment  rendered  in 
special  term  upon  the  aforesaid  cause.  The  principal  assignments  upon 
which  many  errors  are  predicated  are  the  overruling  of  the  demurrers 
to  the  original  and  amended  petitions,  and  the  overruling  of  the  motions 
both  at  the  close  of  plaintiff's  testimony  and  of  all  the  testimony,  to 
instruct  a  verdict  for  the  defendant,  and  for  a  new  trial,  all  upon  the 
ground  that  the  city  was  engaged  in  the  exercise  of  a  governmental 
state  function  and  not  performing  any  ministerial  duty  imposed  upon 
the  city  in  its  corporate  capacity. 

To  the  original  petition  the  city  itself  filed  an  answer,  but  by- 
leave  of  court  withdrew  it  and  entered  a  demurrer  based  upon  the 
ground  already  stated. 

The  rule  in  Ohio  regarding  the  distinction  between  the  exercise 
of  governmental  and  purely  municipal  functions  by  a  city  has  been 
laid  down  by  Judge  Gholson  in  Western  College  v.  Cleveland,  12  Ohio 
St.  375,  377,  as  follows: 

**It  is  obvious  that  there  is  a  distinction  between  those  powers 
delegated  to  municipal  corporations  to  preserve  the  peace  and  protect 
persons  and  property,  whether  to  be  exercised  by  legislation  or  the 
appointment  of  proper  oflScers,  and  those  powers  and  privileges  which 
are  to  be  exercised  for  the  improvement  of  the  territory  comprised  within 
the  limits  of  the  corporation,  and  its  adaptation  to  the  purposes  of  resi- 
dence or  business.  As  to  the  first,  the  municipal  corporation  represents 
the  state — discharging  duties  incumbent  on  the  state;  as  to  the  second, 
the  municipal  corporation  represents  the  pecuniary  and  proprietary 
interests  of  individuals.  As  to  the  first,  responsibility  for  acts  done,  or 
omitted,  is  governed  by  the  same  rule  of  responsibility  which  applies 
to  like  delegations  of  power ;  as  to  the  second,  the  rules  which  govern  the 
responsibility  of  individuals  are  properly  applicable." 

Under  the  state  function  of  protecting  the  peace,  our  courts,  in 
common  with  the  courts  of  every  other  state  where  this  question  has 
arisen,  have  included  the  taking  care  by  the  city  of  its  prisoners  by 
means  of  prisons,  jails  and  workhouses,  as  well  as  by  the  employment  of 
policemen  and  workhouse  guards,  who  under  the  law  of  our  state  are 
invested  with  the  powers  of  policemen.  Revised  Statutes  2105  (Lan. 
3436).  Thus,  in  Rose  v.  Toledo,  24  0.  C.  C.  540,  the  circuit  court  held 
that  the  city  was  not  liable  to  a  prisoner  confined  in  a  workhouse  for 
injuries  to  his  health.     The  court  said,  page  543 : 

**The  city,  in  the  performance  of  such  duties,  acts,  not  for  the 
individual,  but  for  the  public,  acts  in  a  governmental  capacity  for 
the  benefit  of  the  people.  The  workhouse  is  constructed  and  main- 
tained not  for  the  benefit  and  pleasure  of  those  who  may  be  so  un- 
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fortunate  as  to  be  committed  to  it  and  confined  therein,  but  it  is  con- 
structed and  maintained  under  the  laws  of  the  state  for  a  public 
purpose,  as  one  of  the  institutions  of  the  government  for  the  imprison- 
ment of  wrongdoers  and  they  are  confined  therein  for  correction  and 
punishment — as  the  penitentiary  at  Columbus  is  constructed  and  main- 
tained for  similar  purposes." 

Also,  Green  v.  Muskingum  Co.  {Comrs,)  13-23  O.  C.  C.  43,  44: 

"It  cannot  be  doubted  that  the  power  conferred  on  municipalities, 
to  preserve  the  peace  and  protect  persons  and  property  by  the  arrest 
of  offenders  and  their  commitment  and  detention  in  jails  and  work- 
houses, is  of  a  public  or  governmental  nature,  in  which  the  sovereign 
state  exercises  its  functions  through  the  agency  of  the  municipality.  In 
such  case,  the  nonliability  of  the  municipality  rests  upon  the  same  rea- 
son as  does  that  of  the  sovereign  exercising  like  powers." 

Without  citing  the  numerous  authorities  upon  this  subject  from 
other  states,  I  shall  only  quote  the  latest  writer  upon  this  topic,  who 
has  covered  the  authorities  in  his  work,  3  Abbott,  Munic.  Corp.  Par. 
966,  wherein  he  lays  down  the  rule  as  follows: 

**The  preservation  of  the  public  peace  is  another  purely  govern- 
mental function  in  respect  to  the  character  of  which  there  can  be  no 
dispute.  The  same  rule  of  nonliability,  therefore,  applies,  and  public 
corporations  will  not  be  held  liable  for  injuries,  either  to  their  oflScers 
while  in  the  perfomiance  of  their  duties,  or  to  others  who  may  be  in- 
jured by  them,  nor  for  the  defective  condition  of  jails,  courthouses, 
prisons  or  buildings  used  in  the  administration  of  justice,  or  their  ap- 
pliances." 

Believing  this  to  be  the  law,  the  court  below  erred  in  not  sustain- 
ing the  demurrer  to  the  original  petition.  The  suit  against  the  city,  as 
stated  in  said  petition,  was  based  upon  the  assumption  that  the  city  was 
acting  in  its  corporate  capacity  as  a  municipality  and  not  as  an  agent 
of  the  state  in  the  exercise  of  the  latter  *s  governmental  functions. 

The  petition  alleges  that  the  plaintiff  was  injured  by  the  ex- 
plosion of  certain  caps  contained  in  a  box  which  he  was  trying  to 
open,  he  being  a  workhouse  guard  at  the  quarry  near  the  workhouse, 
in  which  certain  prisoners  were  working  at  quarrying  stone  and  oc- 
casionally blasting  for  that  purpose;  that  he  had  no  knowledge  or  ex- 
perience in  handling  said  caps  and  other  explosives,  nor  that  he  ap- 
preciated or  realized  the  dangers  connected  therewith,  and  that  his 
ignorance  and  inexperience  was  well  known  to  the  defendant  city  and 
its  officers  superior  to  and  in  command  of  the  plaintiff.  The  petition 
was  demurrable  upon  the  ground  already  stated,  but  also  under  the 
law  covering  the  relations  of  master  and  servant,  because  it  did  not 
allege  one  of  the  essential  allegations  necessary  to  fixing  liability  on  the 
master,  namely,  that  the  city  had  knowledge,  actual  or  constructive, 
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of  the  risk  plaintiff  was  miming,  and  did  not  instmct  him  in  regard 
thereto. 

The  city,  upon  the  overruling  of  the  demurrer  to  said  original  pe- 
tition, to  which  it  excepted,  filed  an  answer  admitting  its  corporate 
character  and  employment  of  the  plaintiff,  and  the  injuries  which  he 
received,  but  denjring  every  other  statement  therein  contained,  and 
further  answering  it  alleged  as  a  matter  of  fact  that  in  thus  employing 
its  prisoners  in  said  quarry  it  was  engaged  in  a  governmental  function 
of  the  state,  and  that  plaintiff  was  one  of  its  officers  employed  therein ; 
and  further  that  plaintiff  was  guilty  of  contributory  negligence  which 
directly  caused  his  injuries. 

The  case  went  to  trial  in  February,  1907,  and  during  its  progress 
counsel  for  plaintiff  .obtained  leave  of  court,  the  city  excepting,  to 
amend  his  petition  by  further  alleging  that  said  city  and  its  servants 
superior  in  authority  to.  plaintiff,  whose  orders  he  was  bound  to  obey, 
knew  that  he  was  entirely  ignorant  of  the  danger  of  working  with  said 
dangerous  explosives,  and  that  neither  the  city  nor  its  aforesaid  officers 
ever  warned  or  instructed  him  as  to  any  of  said  dangers,  although 
they  well  knew  them,  having  had,  a  long  time  previously,  charge  of  said 
quarry,  cutting  and  excavating,  by  blasting  and  other  means,  stone 
from  the  same,  which  the  city  sold  to  dealers  and  consumers  for 
profit,  and  had  been  so  doing  for  a  long  time  before. 

The  city  again  demurred,  but  the  court  overtoiled  said  demurrer, 
and  we  think  Tightly  so,  as  this  petition,  besides  being  invulnerable. in 
this  statement  of  facts  necessary  to  the  recovery  under  the  law  of  master 
and  servant,  alleges  furthermore  that  the  city  was  conducting  a  quarry 
for  profit  in  its  corporate  capacity  and  not  as  an  agent  of  the  state  in 
upholding  the  public  peace.  Upon  the  overruling  of  this  demurrer  to 
the  amended  petition,  the  city  filed  a  reply  denying  all  allegations  of 
the  amended  petition.  At  the  close  of  plaintiff's  testimony,  and  again 
at  the  close  of  all  the  testimony,  the  city  filed  motions  asking 
the  court  to  arrest  the  case  from  the  jury  and  to  direct  a  verdict  for 
the  defendant,  both  of  which  motions  were  overruled  by  the  court. 
Special  charges  were  given  and  special  charges  were  refused,  on  all 
of  which  error  is  predicated  by  the  city,  and  the  court  charged  the  jury 
generally,  leaving  it  to  them  to  find  as  a  matter  of  fact  whether  the  city 
acted  in  a  governmental  capacity  or  in  its  corporate  capacity  for  its 
own  private  ends,  to  which,  as  well  as  to  the  charge  generally,  the 
city  excepted.  The  jury  returned  a  verdict  for  $12,500  for  plaintiff. 
The  city  filed  a  motion  for  a  new  trial,  which  was  overruled  by  the 
court,  and  judgment  was  entered  upon  the  verdict. 

An  examination  of  the  record  becomes  necessary  to  determine 
whether  the  court  erred  in  overruling  the  motion  to  direct  a  verdict 
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fop  the  plaintiff,  in  leaving  the  qaestion  in  what  capacity  the  city  acteil 
to  the  juiy,   and   in  overruling  the  motion  for  a  new  triaL 

Plaintiff  in  his  amended  petition  alleges  that  the  city,  for  a  long 
tone  previous,  had  chaige  of  said  quarry,  cutting,  excavating  hy  hlast- 
ing  and  other  means  stone  from  the  same,  which  the  city  sold  to  dealers 
and  eonsumers  for  profit,  and  had  been  so  doing  for  a  long  time  before. 

To  determine  this  question  we  must  find  from  the  record  whether 
the  city  conducted  a  private  corporate  enterprise  for  profit,  or  acted 
as  agent  for  the  state,  guarding  the  peace  and  safety  of  its  people. 

We  fully  agree  with  counsel  for  plaintiff  when  he  lays  down  the 
mle  that  '^the  act  is  ministerial  when  a  thing  is  done  by  the  city  as 
a  private  proprietor  and  for  profit."  What  does  the  record  disclose? 
Neither  the  amended  petition  alleges,  nor  does  any  evidence  show  as 
claimed  in  plaintiff's  brief,  that  the  city  owned  the  said  quarry.  The 
only  testimony  upon  this  point  was  that  of  Mr.  Ruehrwein,  super- 
intendent of  tlie  workhouse,  who  stated  that  the  quarry  had  been  worked 
about  seven  years,  always  by  prisoners,  not  in  winter  but  in  summer 
when  the  weather  was 'favorable  (record,  page  248),  and  that  of  the 
plaintiff  who  stated  (record,  page  15),  "the  average  was  forty-five 
to  eig^ity-five  and  ninety  prisoners;  of  course,  every  day  was  not  alike." 

Upon  the  question  of  working  this  quarry  for  profit  as  a  private 
entoprise  of  the  city  in  its  corporate  capacity,  the  following  is  the 
only  testimony  introduced   (record,  page  437) : 

"Mr.  Bell,  at  this  quarry,  from  the  time  you  went  there  on  the 
fifth  of  July,  I  wish  you  would  tell  these  gentlemen  what  it  was  that 
they  got  out  of  that  quarry!  A.  They  quarried  rock,  and  the  build- 
ing rock  was  sold  to  the  various  builders,  and  the  small  rock  was 
hanled  down  to  the  prison  sheds  and  the  prisoners  that  was  unable  to 
walk  to  the  hill,  such  as  cripples,  one-legged  fellows  and  one-armed 
fdlowB — they  were  broken — ^they  hauled  the  rock  down  there  for  them. 

**Q.  Broken  up  into  what?  A.  Broken  up  into  four  different 
axes,  very  small  size,  a  little  larger — ^there  were  four  different  sizes 
of  them.  The  large  size,  regular  macadam,  was  sold  to  people  for 
driveways,  and  the  smaller  lots  were — I  don't  know  what  they  could 
me  them  for — driveways.'* 

Upon  this  state  of  facts  the  jury  found  the  city  was  engaged  in 
an  enterprise  for  purely  municipal  profit,  and  not  in  the  exercise  of 
t  governmental  function.  This  certainly  is  error.  The  mere  inci- 
doital  profits  the  city  received  from  the  sale  of  a  few  of  the  rocks 
qinarried  does  not  make  it  a  municipal  enterprise.  The  city  in  the 
maintenance  of  its  workhouse  received  a  remuneration  for  the  labor  of 
a  majority  of  its  prisoners  detained  therein,  and  yet  no  one  will  claim 
that  thereby  the  workhouse  becomes  a  private  municipal  enterprise, 
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and  is  not  one  of  the  means  whereby  the  city  conserves  the  i>eace  of 
its  inhabitants. 

The  rule  is  laid  down  in  Outran  v.  Boston,  151  Mass.  505  [24  N.  B. 
Rep.  781;  8  L.  R.  A.  243;  21  Am.  St.  Rep.  465],  wherein  the  ayUabns 
reads: 

''The  city  of  Boston  is  not  liable  for  personal  injuries  occasioned 
to  an  inmate  of  its  house  of  industry  by  the  negligence  of  the  officers 
and  servants  employed  by  the  board  of  directors  of  public  institutions 
to  administer  its  affairs,  although  at  the  time  such  inmate  is  engaged 
in  labor  from  which  the  city  derives  profit." 

The  court  say,  page  508: 

**By  the  statute  authorizing  the  erection  and  maintenance  of  work- 
houses by  a  city,  a  mode  of  performing  a  strictly  public  duty  is  pro- 
vided for  which  cannot  be  of  any  pecuniary  advantage  to  the  cities  op 
towns  instituting  them.  No  such  case  is  presented  as  exists  where  a 
city  has  undertaken  to  build  particular  works,  as  waterworks,  sewers, 
etc.,  and  where  a  city  acts  as  an  agency  to  carry  on  an  enterprise  to 
some  extent  commercial  in  its  character,  for  the  purpose  of  furnishing 
conveniences  and  benefits  to  such  as  choose  to  pay  for  them.  The  ele- 
ment of  consideration  then  comes  in,  and  in  such  cases  it  is  usually 
held  that  a  liability  exists  on  the  part  of  the  city  for  an  injury  to  an 
individual  through  negligence  in  building  or  maintaining  such  works.*' 

On  page  509: 

"Nor  do  we  perceive  any  reason  why  the  city  should  be  held  re- 
sponsible because  some  revenue  is  derived  from  the  labor  of  the  inmates. 
It  is  required  that  these  inmates  should  be  kept  at  work,  by  the  statute, 
but  the  institution  is  not  conducted  with  a  view  to  any  pecuniary  profit. 
It  is  not  suggested  that  the  expenses  of  maintaining  the  workhouse  are 
met  by  what  is  derived  from  the  labor  of  the  inmates,  or  that  any  profit 
above  them  is  made.  Even  if  the  entire  expense  is  not  met  by  taxation, 
by  reason  of  the  profit  thus  derived,  such  profit  is  purely  incidentaL 
The  object  and  purpose  of  the  workhouse,  and  the  conduct  of  it,  are 
not  thus  shown  to  be  of  the  nature  of  a  business.  It  only  appears  that, 
as  a  public  institution,  it  is  managed  in  a  judicious  and  economical 
manner." 

Counsel  for  plaintiff  in  his  argument  before  the  general  term  and 
in  his  brief  raises  the  question  that  the  city  is  nevertheless  liable  be- 
cause the  law  (Rev.  Stat.  2100;  Lan.  3431;  B.  1536-370),  authorizing 
the  employment  of  prisoners  outside  of  the  workhouse,  makes  this  de- 
pendent upon  the  passage  of  a  city  ordinance  authorizing  such  employ- 
ment; that  the  defendant,  the  city,  has  not  offered  proof  of  such  ordi- 
nance. 

A  careful  examination  of  the  record,  however,  discloses  the  fact 
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that  this  question  was  not  raised  at  all  below,  neither  in  the  pleadings 
nor  in  the  trial  by  evidence.  We  must,  therefore,  be  governed  by  the 
role  of  law  which  makes  it  a  pi^nmption  of  fact  that  public  oflScers 
do  as  the  law  and  their  duty  require  them  (Lawson,  Presump.  Ev.  67), 
in  accordance  with  the  rule  laid  down  by  the  Supreme  Court  of  the 
United  States  in  Bank  of  United  States  v.  Dandridge,  25  U.  S.  (12 
Wheat.)  64,  70  [6  L.  Ed.  552],  and  by  Chief  Justice  Thurman  of  our 
state  in  Coombs  v.  Lane,  4  Ohio  St.  112,  where  the  syllabus  reads: 

"In  respect  to  official  acts,  the  law  will  presume  all  to  have  been 
rightfully  done,  unless  the  circumstances  of  the  case  overturn  this  pre- 
somption;  and  consequently,  acts  done  which  presuppose  the  existence 
of  other  acts  to  make  them  legally  operative,  are  presumptive  proof  of 
the  latter. 

"Facts  presumed  are  as  effectually  established  as  facts  proved, 
■0  long  as  the  presumption  remains  unrebutted." 

Besides,  it  may  be  said,  in  passing,  that  such  an  ordinance  does 
erisL    Coppock  &  Hertenstein's  Ordinances  of  Cincinnati  344,  Sec.  44. 

Did  the  court,  therefore,  err  in  overruling  the  motion  to  take  the 
ease  from  the  jury  at  the  close  of  plaintiff's,  as  well  as  of  all  the  tes- 
timony, and  in  directing  the  jury  that  it  was  their  duty  to  determine 
whether  the  city  acted  in  a  governmental  or  municipal  capacity  t  Our 
answer  must  be  yes  to  all  these  questions. 

We  have  cited  all  the  evidence  introduced  purporting  to  maintain 
the  claim  of  plaintiff  that  the  city  was  engaged  in  a  private  municipal 
enterprise  for  profit.  The  evidence  upon  this  question  was  not  con- 
troverted. Upon  such  a  state  ot  facts  it  became  the  duty  of  the  trial 
eourt  to  pronounce  the  law,  and  not  leave  to  the  jury  the  finding  of  the 
facts  and  the  law  upon  them.  Under  our  view  of  the  law,  the  court 
should  have  granted  all  these  motions.  But  granting,  for  argument's 
sake,  that  the  court  rightfully  charged  the  jury  to  find  whether  the  act 
of  the  city  was  governmental  or  ministerial,  then  the  charge  is  fatally 
defective  in  not  laying  down  any  rule  to  guide  the  jury  in  their  determi- 
nation of  the  quality  of  said  act. 

It  was  not  enough  to  charge  the  jury  to  find  in  what  capacity  the 
city  acted,  but  it  was  also  the  duty  of  the  court  to  lay  down  to  them  a 
role  of  law  under  which  the  jury  could  determine  whether  the  act  was 
ministerial  or  governmental.  And  the  said  charge  was  also  erroneous 
b  directing  the  jury  that  the  burden  rested  on  the  city  to  show  by 
preponderance  of  the  evidence  that  the  act  was  governmental,  for  the 
harden  rested  throughout  upon  the  plaintiff  to  prove  all  the  allegations 
of  his  petition  necessary  to  hold  the  city  liable,  and  among  these  allega- 
tions one  of  the  most  important  was  that  the  city  acted  in  its  private 
corporate  capacity  and  was  not  performing  a  delegated  state  function. 
9  Dec.    Vol.  19 
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Error  has  also  been  assigned  by  the  city  for  the  refusal  of  the  court 
to  give  certain  special  chaises  requested  by  it,  but^we  do  not  find  any 
error  therein. 

After  a  careful  examination  of  the  evidence  and  the  law,  realizing 
fully  the  hardships  of  this  case,  but  believing  the  judgment  to  be  both 
against  the  law  and  the  evidence,  the  prayer  for  a  reversal  of  said  judg- 
ment must  be  granted  and  final  judgment  must  be  entered  for  the  plain- 
tiflf  in  error.  Whatever  relief  the  plaintiff  is  entitled  to  must  be  given 
by  the  legislature. 

Shattuck  and  Hoffheimer,  JJ.»  concur. 


BENEFICIAL  ASSOCIATIONS. 

[Superior  Court  of  Cincinnati,  Special  Term,  August  15,  1907.] 

•Christina  Hunt  v.  Supreme  Lodge  op  Anctent  Order  op  Untted 

Workmen  et  al. 

Lien  of  Beneficiabt  on  Adjudicated  Claim. 

Adjudication  of  claims  by  the  duly  authorized  trusteee  of  a  fraternal 
organization,  and  delivery  to  beneficiary  of  order  on  the  treasurer  to  pay, 
is  a  setting  apart  of  the  fund  for  this  purpose;  and  presentation  of  order 
to  treasurer  and  his  refusal  to  pay  establishes  a  lien  on  the  funds  which 
equity  will  recognize  and  enforce  as  against  a  subsequently  appointed 
receiver  or  assignee  of  the  organization. 

[Syllabus  by  the  court] 

J.  T.  Harrison  and  Spangenberg  &  Spangenberg,  for  plaintiff. 
A.  C.  Shatiuck,  for  receivers  and  Wertman . 

HOSEA,  J. 

This  cause  having  been  substantially  reheard,  on  the  motion  of  the 
receivers  to  be  made  parties,  and  upon  the  motion  of  the  plaintiff  for 

♦Affirmed  general  term,  Oct.  21,  1907;   without  report,  79  Ohio  St  431. 
Approved  and  followed  by  circuit  court  of  Franklin  county  in  State  ex  rei, 
V.  Grand  Lodge,  December,  1907. 

DUSTIN,  J. 

We  are  of  the  opinion  that  the  Issuing  of  the  warrant  in  question  by  the 
proper  authorities  of  the  A.  O.  U.  W.  was  the  setting  aside  of  the  amount  named 
for  the  claimant,  Mrs.  Koehler. 

It  was  an  order  upon  itself,  duly  certified,  and  needing  no  acceptance. 

The  action  of  an  executive  officer  could  not  invalidate  it  nor  render  it  non- 
effective. It  was  equivalent  to  what  is  known  in  banking  as  a  cashier's  check; 
and  its  legal  effect  is  the  same  as  if  the  money  had  been  wrapped,  labeUed  and 
set  aside  as  belonging  to  the  party  named  thereon. 

Hence  we  think  the  authorities  cited  by  counsel  for  the  receiver  with 
reference  to  checks  and  orders  do  not  apply,  and  that  Judge  Hosea  of  the 
superior  court  of  Cincinnati,  Ohio,  in  the  case  of  Hunt  v.  Supreme  Lodge  A.  O. 
U.  W.,  took  the  proper  view. 

Decree  accordingly. 

Wilson  and  Sullivan,  JJ.,  concur. 
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judgment  on  the  pleadings,  and  upon  default  as  to  the  grand  lodge  for 
answer,  has  been  carefully  reconsidered ;  but  I  find  no  reason  to  change 
materially  the  views  expressed  in  the  former  opinion.  • 

The  sole  question  here  is  whether  the  act  of  the  grand  lodge  in  ad- 
judicating the  claim  of  plaintiff  in  her  favor  and  issuing  a  warrant  or 
Older  on  its  treasurer  (called  the  grand  receiver)  for  payment  is  such  a 
disposition  of  its  funds  as  will  prevail  against  the  claims  of  general 
creditors  through  receivers  subsequently  appointed  in  quo  warranto 
proceedings  by  the  state. 

It  is  claimed  by  the  receivers  that  the  order  on  the  treasurer  is  in 
the  nature  of  a  check  upon  a  bank  and  does  not  operate  to  give  the 
plaintiff  a  lien  in  equity  upon  the  funds ;  but  this  I  do  not  regard  as  a 
legally  tenable  contention,  nor  are  the  authorities  cited  applicable. 

The  acts  of  the  company  here  are  rather  in  the  nature  of  an  actual 
pajrment,  thwarted  only  by  the  tortious  refusal  of  the  treasurer  to  per- 
fonn  his  duty.  The  treasurer,  however,  is  simply  a  servant  of  the  com- 
pany— ^the  custodian  of  the  funds  of  the  grand  lodge.  The  actual  con- 
trol and  disi)osition  of  the  funds  were  vested  in  a  board  or  trustees  who 
were  his  superior  oflScers  and  whose  orders  he  was  bound  to  obey,  having 
no  discretion  in  respect  thereto.  The  giving  of  the  warrant  or  order  on 
the  treasurer  consequent  upon  the  adjudication  of  the  claim  by  the 
proper  authorities,  was  therefore  a  complete  sequestration  of  funds  cov- 
ered by  the  warrant  and  already  within  the  legal  control  of  the  board 
or  trustees. 

Under  ordinary  circumstances  the  remedy  would  be  a  suit  at  law 
against  the  company,  which  is  primarily  responsible  to  the  party 
wrcmged,  for  the  tort  of  the  servant  in  respect  of  the  duties  of  his  em- 
ployment ;  and  an  action  over  by  the  company  against  its  servant  for  the 
default.  A  well  established  ground  of  equitable  action,  however,  is  to 
avoid  a  multiplicity  of  suits.  In  this  case  the  treasurer  has  submitted 
himself  to  the  jurisdiction  by  his  answer;  and,  as  appears  from  the  ad- 
missions of  his  counsel,  he  still  retains  in  his  possession,  under  the  in- 
junction heretofore  issued  by  this  court,  the  fimds  in  dispute.  More- 
over, the  answer  of  the  treasurer  admits  the  presentation  of  the  warrant, 
the  demand  of  payment  and  his  refusal — all  prior  to  the  ouster  proceed- 
ings by  virtue  of  which  the  receivers  came  ihto  existence. 

I  see  no  reason,  therefore,  why  this  court  should  not  go  forward  and 
ecnnplete  its  jurisdictional  proceedings,  and,  indeed,  it  is  its  duty  to  do  so. 

The  allegation  of  the  petition  is,  that  the  adjudication  of  plaintiff's 
daim  and  the  issuing  to  him  of  a  warrant  upon  the  treasurer  for  its  pay- 
ment was  an  equitable  assignment  of  the  funds  specified  in  the  warrant. 
The  default  for  answer  of  the  grand  lodge  admits  this  to  be  true,  and  the 
answer  of  the  treasurer  admits  the  facts  upon  which  it  is  necessarily 
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true  in  law.  This  entire  proceeding,  therefore,  is  in  effect  the  enforce- 
ment of  the  lien  upon  the  fund  so  set  apart  to  the  plaintiff;  or,  considered 
in  the  aspect  of  a  remedy  by  way  of  money  judgment  against  the  com- 
pany for  a  tort  of  the  servant  in  refusing  to  pay,  may  be  regarded  as  in 
the  nature  of  a  proceeding  in  aid  of  execution,  where,  to  avoid  a  multi- 
plicity of  suits,  the  court  may  reach  out  to  the  individual  who  has  the 
money  in  possession  wrongfully.  The  treasurer  is  not  in  a  position  to 
set  up  any  defense  in  behalf  of  the  company  and  interposes  none  in  be- 
half of  himself. 

The  primary  facts,  therefore,  being  undisputed,  a  decree  may  be 
entered  as  upon  the  pleadings  embracing  a  judgment  against  the  grand 
lodge  for  the  amount  specified  in  the  warrant  with  interest  and  costs,  and 
an  order  directing  the  treasurer,  Wertman,  to  pay  to  the  clerk  of  this 
court  or  to  a  receiver  to  be  na^ied  the  amount  of  said  judgment  and 
costs ;  and  the  cause  is  retained  and  continued  for  further  hearing  on  the 
motion  of  the  receivers  to  be  made  parties  when  the  funds  shall  be  in 
court  for  distribution. 


ATTORNEY  AND  CLIENT— BEAL  LAW— CRIMINAL  LAW. 

[Clinton   Common  Pleas,   October  12,   1908.] 
Eli  Giluam  v.  State. 

1.  Attorney  Other  than   Prosecuting  Attorney  may  Prosecute  Vi6lationb 
OF  Beal  Law. 

An  attorney   other   than   the   prosecuting   attorney,  may   appear   for   the 
prosecution   for'  violation   of  the   Beal   law,   and   may   file   a   reply  to 
a  plea  in  bar. 
[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Attorney  and  Client,"  |  484 
et  9eq. — Ed.] 

2.  Record  of  Dismissal  of  Criminal  Prosecution  Based  on   Defective  Afff- 
BAvn  NOT  Bar  to  Subsequent  Prosecution  for  Same  Act. 

An  aflfldavit  charging  the  commission  of  two  or  more  things  in  the 
disjunctive  is  bad  for  uncertainty  and  the  record  of  the  "dismissal" 
of  a  case  predicated  upon  such  an  affidavit  is  not  a  bar  to  a  subse- 
quent prosecution. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Criminal  Law,"  §§  230  et  seg. 
—Ed.] 

[Syllabus  approved  by  the  court] 

Error  to  mayor's  court. 

On  the  sixth  day  of  September,  1908,  an  affidavit  was  filed  before 
H.  G.  Bates,  mayor  of  Blanchester,  Clinton  county,  Ohio,  charging 
among  other  things  that  the  defendant  **did  on  the  thirteenth  day  of 
June,  1908,  at  the  village  of  Blanchester,  unlawfully  furnish,  sell  or 
give  away  intoxicating  liquor  to  be  used  as  a  beverage,  to  one  G.  R. 
Smith,  and  that  the  same  was  then  and  there  prohibited  and  unlaw- 
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fill,  etc."  Upon  this  aflSdavit  the  defendant  was  arrested  and  upon 
being  arraigned  plead  **not  guilty '^  and  ease  set  for  trial  September 
9,  at  which  time  the  following  entry  was  made  by  the  mayor : 

"On  application  of  attorneys  for  the  prosecution,  this  case  is  dis- 
misBed  without  prejudice  and  the  defendant  released." 

The  same  day  another  aflSdavit  was  filed  against  the  defendant 
charging  him  with  the  commission  of  a  crime  in  the  same  language  as 
in  the  original  aflSdavit,  except  the  acts  charged  to  have  been  committed 
were  charged  in  the  conjunctive  instead  of  the  disjunctive. 

To  this  second  aflBdavit  the  defendant  interposed  his  plea  in  bar, 
pleading  the  former  discharge  in  bar  of  a  prosecution  on  the  second 
affidavit;  to  this  plea  a  reply  was  filed,  under  oath,  by  Melville  Hayes, 
as  counsel  for  the  state,  controverting  the  facts  set  up  in  said  plea  in 
bar;  then  defendant  moved  to  strike  this  plea  in  bar  from  the  files  for 
the  reason,  that  Mr.  Hayes  was  not  the  prosecuting  attorney  of  Clinton 
county,  Ohio.  Mr.  Hayes  admitted  that  he  was  not  the  prosecuting 
attorney  of  said,  county,  nor  of  any  other  county,  but  was  employed  by 
the  village  of  Blanchester  to  appear  for  the  state  of  Ohio  in  the  prosecu- 
tion of  this  case.  Thereupon  the  court  overruled  said  motion  and  the 
defendant  excepted. 

Thereupon  the  case  came  on  for  hearing  on  the  issue  arising  on 
said  plea  in  bar  and  the  reply  thereto,  and  the  defendant  oflfered  in 
evidence  a  transcript  of  the  former  case,  which,  upon  objection  by  the 
state,  was  ruled  out,  to  which  the  defendant  excepted.  The  plea  in 
bar  was  determined  adversely  to  the  defendant.  A  trial  was  had  re- 
sulting in  the  conviction  of  the  defendant. 

J.  B.  Brant,  for  plaintiflf. 

Melville  Hayes  and  E.  L.  Hayes*  for  defendant . 

• 

WEST,  J. 

This  cause  comes  before  this  court  upon  an  application  of  the 
defendant  for  leave  to  file  a  petition  in  error.  The  first  ground  of  error 
assigned  is  the  refusal  of  the  court  to  strike  from  the  files  the  reply 
ifled  to  the  defendant's  plea  in  bar,  on  the  ground,  that  such  reply 
<-*an  only  be  filed  by  the  prosecuting  attorney  of  the  proper  county. 

The  general  duties  of  a  prosecuting  attorney  are  prescribed  by  Sec. 
1273  Rev.  Stat,  as  follows: 

**The  prosecuting  attorney  shall  prosecute  on  behalf  of  the  state, 
all  complaints,  suits  and  controversies  in  which  the  state  is  a  party,  and 
TOch  other  suits,  matters  and  controversies  as  he  is  directed  by  law  to 
prosecute  within  the  county,  in  the  probate  court,  common  pleas  court 
and  circuit  court."  Nowhere  does  the  statute  require  the  prosecuting 
attorney  to  appear  before  and  prosecute  actions  in  any  other  tribunal 
and  especially  in  magistrates'  courts. 
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The  statute,  as  it  now  stands,  is  practically  the  same  as  it  has  been 
since  the  act  found  in  31  0.  L.  13.  This  act  came  under  review  in  the 
case  of  Smith  v.  Portage  Co,  (Comrs.)  9  Ohio  25.  Judge  Wood  deliver^ 
ing  the  opinion  of  the  court,  held,  page  27 : 

'*It  thus  appears  that  the  duty  of  the  county  attorney  is  confined 
to  the  Supreme  Court  and  the  court  of  common  pleas,  and  his  appear- 
ance in  an  inferior  court  is  a  mere  voluntary  act." 

Since  then  courts  of  probate  have  been  created  by  the  constitution 
of  1851  and  the  circuit  court  created,  but  do  not  in  any  way  affect  the 
questions  and  the  duties  of  the  prosecuting  attorney,  which  now  extend 
to  those  courts. 

The  case  of  Smith  v.  Portage  Co,  (Comrs,)  supra,  has  been  fol- 
lowed and  approved  in  the  case  of  Ciyicinnati,  S.  &  C.  Ry.  v.  Lee,  37  Ohio 
St.  479.    Judge  Okey  delivering  the  opinion  of  the  court  said,  page  480: 

**It  is  the  duty  of  the  prosecuting  attorney  to  conduct  the  prosecu- 
tion of  offenders  in  the  court  of  common  pleas;  but  in  Smith  v.  Portage 
Co.  (Comrs.)  9  Ohio  25,  it  is  said  that  he  is  not  bound  to  appear  before 
a  justice  of  the  peace  or  mayor,  in  a  criminal  case.  The  law  remains 
the  same  to  the  present  day.  But,  in  fact,  that  officer,  in  many  cases, 
appears  voluntarily  in  an  examining  court,  and  conducts  the  prosecution 
there.  He  does  the  same  thing  sometimes  at  the  request  of  a  citizen, 
without  any  expectation  on  his  part  to  receive,  or  on  the  part  of  the 
citizen  to  pay,  compensation  for  the  services." 

The  mayors  of  villages  have  final  jurisdiction  to  hear  and  de- 
termine prosecutions  under  the  Beal  law.  Now,  if  the  prosecuting  at- 
torney is  not  required  to  attend  upon  these  courts  and  prosecute  this 
olass  of  cases,  can  it  be  claimed  for  a  moment  that  thereby  offenders 
ought  to  go  unprosecuted,  which  would  be  the  logical  effect  of  the 
claim  made  by  the  defendant  hereY  That  such  is  not  the  law,  I  think, 
is  clearly  borne  out  by  an  examination  of  Sec.  20  of  the  act  of  February 
23,  1906  (98  0.  L.  18),  which  provides: 

**Sec.  20.  No  petition  in  error  shall  be  filed  in  any  court  to 
reverse  any  conviction  for  violation  of  any  law  prohibiting  the  sale  of 
intoxicating  liquors  in  any  territory  or  district,  or  to  reverse  any  judg- 
ment affirming  such  conviction  except  after  leave  granted  by  the  re- 
viewing court,  and  no  such  leave  shall  be  granted  except  after  good  cause 
shown  at  a  hearing  of  which  counsel  for  the  complainant  in  the  original 
case  shall  have  had  actual  and  reasonable  notice." 

Now,  it  appears  to  this  court  that  if  the  prosecuting  attorney  alone 
had  the  power  to  appear  and  prosecute,  there  would  have  been  no 
necessity  for  the  passage  of  the  act  in  question.  Why  should  notice  be 
given  to  counsel  for  ''complainant  in  the  original  case"  unless  suoh 
counsel  had  the  power  to  appear  and  prosecute. 
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I  may,  indeed,  add  that  it  has  been  almost  the  universal  practice 
throughout  the  state  of  Ohio  for  private  counsel  to  appear  in  the  prose- 
cntioii  of  eases  before  mayors  and  magistrates  where  those  officers  had 
final  jurisdiction,  as  well  as  those  in  which  they  acted  only  as  examining 
courts.  It,  therefore,  logically  follows,  that  if  counsel  may  be  employed 
other  than  the  prosecuting  attorney  to  prosecute  this  class  of  cases, 
he  has  i)ower  to  perform  any  act  necessary  in  the  prosecution  of  a  case,, 
which  would  include  the  filing  of  such  pleadings  and  taking  such  action 
as  is  necessary  to  dispose  of  the  plea  in  bar. 

The  next  error  assigned  is  the  refusal  of  the  court  to  admit  in  evi- 
dence the  transcript  of  the  former  case.  The  record  shows  that  in  the 
first  case  the  affidavit  charged  the  offense  in  this  language,  that  the  de- 
fendant *'did  furnish,  sell  or  give  away  intoxicating  liquor.*'  Now, 
the  question  naturally  arises,  did  this  affidavit  chaise  the  defendant 
with  the  commission  of  either  of  said  acts?  The  pleader  in  the  first 
case  evidently  followed  the  rule  that  it  is  generally  sufficient  to  charge 
the  erime  in  the  language  of  the  statute,  but  he  overlooked  the  fact 
that  charging  the  commission  of  several  acts  in  the  disjunctive  does 
not  eharge  the  defendant  with  the  commission  of  either  of  them.  Black, 
Intoxicating  Liquor,  Sec.  439,  says,  **or"  is  a  dangerous  word  to  use 
in  an  indictment. 

The  reason  is,  that  it  is  extremely  liable  to  make  the  statement 
of  the  offense  uncertain.  When  its  effect  is  to  render  it  doubtful  which 
of  the  two  or  more  acts,  articles  or  agencies  is  intended  to  be  alleged, 
its  use  is  fatal  to  the  indictment.  There  is  but  one  case  in  which  it  is 
safe  to  copy  the  disjunctive  from  the  statute,  and  that  is  where  **or"  is 
used  in  the  statute  in  the  sense  of  **to  wit,"  that  is,  where  that  which 
follows  is  merely  descriptive  or  explanatory  of  that  which  precedes,  so 
that  the  two  are  identical  or  equivalent.  If  the  two  things  separated 
by  this  word  are  different  things,  the  pleader  must  allege  only  one  of 
them  or  use  the  conjunctive  **and.''  Now,  coming  to  the  affidavit  in 
question,  these  other  several  acts  charged  to  have  been  committed  by 
the  defendant  are  chained  in  the  disjunctive.  Therefore,  that  affidavit 
was  bad.  These  principles  are  amply  illustrated  by  decisions  dealing 
with  our  particular  subject-matter.  Thus,  an  indictment  which  alleges 
an  unlawful  sale  of  "spirituous  or  intoxicating  liquor,"  or  of  "ardent 
or  intoxicating  liquor,"  or  of  "ale,  beer  or  wine"  following  the  lan- 
guage of  the  statute,  is  bad  for  uncertainty.  State  v.  Moran,  40  Me. 
129;  State  v.  Fairgrteve,  29  Mo.  App.  641;  Raisler  v.  State,  55  Ala.  64. 

Now,  if  the  affidavit  here  was  bad  for  uncertainty,  advantage  could 
lit?e  been  taken  even  after  a  conviction,  by  a  motion  in  arrest  of  judg- 
ment. Therefore,  it  seems  to  me,  that  under  the  first  affidavit  the  de- 
fendant was  never  in  jeopardy,  because  no  conviction  could  be  sus- 
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tained  upon  that  affidavit.  It,  therefore,  necessarily  follows,  that  the 
mayor  did  not  err  in  ruling  out  the  record  of  the  first  case. 

Let  us  now  recur  again  to  Sec.  20  of  the  act  of  February  23, 1906,  de- 
fining the  duties  of  the  courts  in  cases  like  this.  That  statute  expressly 
provides,  that  no  petition  in  error  can  be  filed  except  upon  application 
and  upon  good  cause  shown  at  a  hearing.  This  statute  is  not  merely 
directory,  as  I  take  it,  but  is  mandatory  to  the  extent  that  good  cause 
must  be  shown  before  the  court  would  be  authorized  to  grant  the  leave. 

I  imagine  that  the  reason  for  the  passage  of  this  statute  is  to  pre- 
vent encumbering  the  records  of  the  courts  with  cases  without  merit,  but 
by  far  the  greater  and  higher  reason  for  the  passage  of  that  statute 
was  to  prevent  the  delays  that  usually  follow  in  this  class  of  cases 
whereby  justice  is  practically  defeated. 

Therefore,  looking  over  the  whole  record,  I  am  unable  to  find  that 
there  exists  good  cause  for  the  allowance  of  this  application  to  file  a 
petition  in  error.     The  application  will,  therefore,  be  denied. 


CORPORATIONS— INJUNCTIONS. 

[Superior  Court  of  Cincinnati,  Special  Term,  1908.] 

Union  Painless  Dentists  Co.  v.  Don  C.  Mullens  et  al. 

CoBPOBATiON  Engaged  in  Professional  Business  Cannot  Enjoin  CoMPEnnoif 
Therein. 
A  corporation  cannot  invoke  the  aid  of  equity  to  restrain  unfair  com- 
petition where  the  competition  sought  to  be  enjoined  relates  to  business 
of  a  professional  character  which  it  is  carrying  on  in  its  corporate  name 
contrary  to  Sees.  3235  and  3238a  Rev.  Stat. 

Motion  to  dissolve  temporary  injunction. 

D.  F,  Cash  and  F,  J.  Dorger,  for  plaintiff. 

E.  S.  King  and  Patrick  Gaynor,  for  defendant. 

HOFFHEIMER,  J. 

Plaintiffs,  the  Union  Painless  Dentists  Company,  a  corporation  do- 
ing business  as  ** Union  Painless  Dentists/'  seek  to  enjoin  defendants 
from  doing  business  as  ** United  Painless  Dentists." 

The  complainant  is  organized  as  a  corporation  under  the  laws  of 
Ohio,  and  its  corporate  name  is  the  Union  Painless  Dentists  Company, 
and  from  statements  made  during  the  argument  on  this  motion  yes- 
terday, it  appears,  substantially,  that  this  company  is  authorized  to 
manufacture  and  deal  in  dental  goods  and  supplies  and  to  do  all  kinds 
of  dental  work. 

The  defendants,  it  does  not  seem  to  be  disputed,  for  the  purposes 
of  this  motion  I  have  assumed,  are  not  engaged  in  the  manufacture  of 
dental  goods  or  supplies,  but  are  associated  for  the  purpose  simply  of 
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doing  profcBsional  dental  work.  This  assumption  is  not  only  warranted 
by  the  aigument,  but  would  seem  to  be  justified  by  the  adoption  of  the 
name  "United  Painless  Dentists,"  just  as  may  be  said  in  respect  of 
plaintiffiB,  who  advertise  under  the  name  of  ** Union  Painless  Dentists.*' 
The  use  of  the  word  "painless"  makes  it  self-evident  that 
professional  dentistry  is  the  character  of  business  engaged  in  by  both 
these  parties. 

Section  3235  Rev.  Stat,  expressly  prohibits  corporations  organized 
pursaant  to  Ohio  law  "from  carrying  on  professional  business."  And 
Sec  3238a  provides  that  "no  corporation  shall  change  its  name  to  one 
liready  appropriated,  or  to  one  likely  to  mislead  the  public,  nor  •  * 
•  provide  for  a  purpose  which  is  unlawful."  Section  3236  provides 
that  corporations  for  profit,  such  as  complainant  is,  shall  begin  with 
the  word  "the"  and  end  with  the  word  "company." 

Now,  plaintifEs  are  not  seeking  to  enjoin  the  defendants  from  using 
the  words  "the  Union  Painless  Dentists  Company,"  but  from  using  the 
words  ^'United  Painless  Dentists"  because,  so  it  is  alleged,  plaintiff 
uses  the  words  "Union  Painless  Dentists"  in  the  prosecution  of  its 
said  business. 

By  use  of  these  words,  the  words  "the"  and  "company"  having 
been  omitted,  it  can  be  readily  seen  that  the  public,  in  view  of  the  strict 
requirement  of  the  statute,  is  likely  to  be  misled  into  the  belief  that 
it  18  dealing  with  individuals,  or  an  association  of  individuals  rather 
than  with  a  corporation.  But  what  is  more  important,  the  court 
cannot  overlook  the  fact  that  plaintiffs,  as  a  corporation,  are  actually 
engaged  in  doing  that  which  is  in  contravention  of  positive  statutory 
enactment.  In  other  words,  the  statute  referred  to  expressly  prohibits 
a  corporation  from  carrying  on  professional  business.  And  yet  here  is 
a  eoiporation  which  holds  itself  out  to  the  public,  tacitly  at  least,  as 
having  the  right  to  engage  in  professional  business,  and  it  seeks  relief 
in  its  corporate  capacity  against  others  who  may  be  interfering  with 
it  in  that  activity. 

The  corporation  in  question  is  formed  "to  manufacture  and  deal 
in  dental  goods  and  supplies  and  to  do  all  kinds  of  dental  work."  By 
the  language  of  its  charter,  this  corporation  possesses  only  those  attributes 
which  the  charter  confers,  or  such  as  may  be  implied  as  essential  to 
its  existence.  Dartmouth  College  v.  Woodward,  17  U.  S.  (4  Wheat.) 
518  (4  L.  Ed.  629] ;  Gallia  Co.  {Comrs,)  v.  Holcomb,  7  Ohio  (pt.  1)  232. 

It  would  seem,  from  the  language  of  the  charter,  that  the  powers 
of  this  corporation  are  fairly  those  of  manufacturing  dental  goods  and 
dental  woik.  Certainly  there  is  nothing  in  the  language  to  warrant  the 
eorporation  engaging  in  professional  business.  Nor  is  it  necessary  to 
imply  such  power  to  save  the  corporation. 

On  the  other  hand,  by  Sec.  3235  Rev.  Stat,  we  have  seen  that  cor- 
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poratioDS  are  strictly  prohibited  from  carrying  on  professional  busi- 
ness; and  it  would  be  a  legal  fraud,  to  say  the  least,  for  such  a  cor- 
poration to  attempt  to  carry  on  professional  business,  either  under  its 
actual  corporate  name,  or  under  a  name  likely  to  mislead  the  public 
into  believing  that  it  had  the  power  to  engage  in  such  business. 

Nor  would  it  seem  that  the  court  is  precluded  from  going  into  these 
matters,  on  the  theory  that  to  do  so  amounts  to  an  attack  on  the  corporate 
existence  of  plaintiff.  That  an  inquiry  of  this  character,  namely,  an 
inquiry  into  the  unauthorized  and  fraudulent  acts  of  those  claiming 
under  the  charter,  is  not  an  effort  to  collaterally  impeach  the  charter 
of  the  company.  See  Bonham  v.  Taylor,  10  Ohio  108 ;  Bartholomew  v, 
Bentley,  1  Ohio  St.  37. 

Such  being  the  situation,  what  is  the  duty  of  the  court!  The  plain- 
tiff seeks  to  invoke  the  aid  of  equity  as  against  the  alleged  **  unfair  com- 
petition*' of  defendants.  The  gist  of  the  action,  therefore,  is  not  the 
protection  of  the  plaintiff  in  any  exclusive  property  right  (as  in  trade- 
mark eases)  so  much  as  it  is  to  prevent  deception  of  the  public.  The 
plaintiff's  property  rights,  if  any  it  has,  are  only  incidentally  involved. 
And  even  in  trade-mark  cases,  if  the  business  of  the  proprietor  is  itself 
illegal,  or  if  the  trade-mark  is  a  fraud  on  the  public,  no  relief  will  be 
granted.    2  Pomeroy,  Eq.  Jurisp.  (3  ed.)  Sec.  934. 

As  then  the  doctrine  against  unfair  competition  is  practically  based 
on  the  notio9  of  protection  to  the  public,  it  would  seem  to  me,  in  view 
of  all  that  has  been  said,  that  to  uphold  the  restraining  order  on  the 
ground  that  the  public  is  likely  to  be  deceived  by  defendants,  would  be 
to  directly  countenance  and  encourage  that  which  it  is  clear  the  law 
forbids.  It  would  be  tantamount  to  saying  that  the  public  must  not 
be  permitted  to  be  deceived  into  patronizing  the  United  Painless  Den- 
tists, but  must  be  permitted  to  be  deceived  into  continuing  to  patronize 
the  plaintiffs  disguised  as  Union  Painless  Dentists,  who,  as  we  have 
seen,  have  not  only  no  legal  right,  but  are  expressly  forbidden  to  carry 
on  professional  dental  business,  under  the  corporate  name. 

Nothing  is  better  established  in  equity  than  this:  One  seeking 
relief  from  the  fraud  of  others  must  himself  be  free  from  fraud.  The 
equitable  maxim  exacts  clean  hands  of  him  who  comes  into  a  court  of 
equity. 

As  plaintiff  admits  its  corporate  existence,  and  indeed  is  suing  for 
the  relief  asked  in  such  capacity,  and  as  it  is  self-evident  that  the 
** unfair  competition"  sought  to  be  enjoined  relates  to  business  which 
plaintiff  is  carrying  on  in  its  corporate  capacity  contrary  to  law,  hence 
illegal,  the  relief  asked  cannot  be  granted.  See  also,  6  Pomeroy,  Eq. 
Jurisp.  Sec.  582. 

The  motion  to  dissolve  the  temporary  restraining  order  is  accord- 
ingly granted. 
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CONTRACTS— DAMAGES. 

[Superior  Court  of  Cincinnati,  1908.] 
HiNDE  &  Dauch  Paper  Co.  v.  Wainwright  Coal  Co. 

1.  DiMINISHKD  OUTPtTT  OF  FaCTOBT  DuE  TO  USS  OF  INFERIOR  COAL  NOT  PBOXIHATK 
RbSULT    OF    BBEACH    OF    CONTRACT    TO    FURNISH    CERTAIN    COAL. 

The  measure  of  damages  for  breach  of  contract  to  furnish  coal  to  a 
factory  Is  the  difference  in  price  under  the  contract  for  the  grade  of 
coal  designated  therein  and  the  prevailing  price  in  the  market,  at 
the  time»  for  the  same  grade  of  coal;  It  does  not  Include  loss  from 
diminished  output  of  the  factory  occasioned  by  the  use  of  inferior  coal 
because  of  the  increased  price  of  the  same  grade  of  coal  on  the  market. 

%,  Closing  Factobt  Causing  Loss  Held  a  Proximate  Damage  from  Breach  of 
Contract  to  Furnish  Coau 
The  net  loss  to  a   manufacturer  resulting  from   the   failure* of   a  coal 
company  to  give  notice  that  deliveries  of  coal  would  cease,  compelling 
the  closing  down  of  factory  of  purchaser,  is  a  proximate  damage  from 
the  breach  of   contract  to   furnish   coal   and    is   a   proper   matter  for 
proot 
[Syllabus  approved  by  the  court.] 

Harmon,  Colston,  Qoldsmith  &  Hoadly,  for  plaintiff. 

Kins:,   Querin   &    Ramsey   and   Cobb,    Howard   &    Bailey,    for 

(lot^^iulant. 
SPIEGEL,  J. 

Plaintiff  alleges  that  it  is  engaged  in  the  manufacture  of  paper, 
operating  a  factory  in  Delphos,  Ohio;  that  it  is  the  successor  of  a  cor- 
poration of  the  same  name  ^hose  rights,  titles  and  interest  it  has 
acquired  by  succession  and  by  assignment;  that  said  corporation  used 
large  quantities  of  a  good  quality  steam  coal ;  that  the  most  satisfactory 
coal  it  had  hitherto  procured  was  that  mined  and  furnished  by  th<» 
defendant,  and  the  defendant  had  for  many  years  prior  to  April  1, 
1902,  mined  and  sold  the  product  of  its  mine  to  plaintiff's  predecessor 
for  use  in  its  factory  at  Delphos,  and  that  defendant  well  knew  the 
quality  and  character  of  the  coal  best  suited  to  its  needs ;  that  on  April 
24,  1902,  the  defendant  with  such  full  and  complete  knowledge  of  the 
character  of  coal  required  and  with  special  reference  thereto,  entered 
into  a  contract  with  plaintiff's  predecessor  to  furnish  from  its  mine  at 
Wellston,  Ohio,  all  the  bitxuninous  run  of  mine  or  nut  and  slack  coal 
that  might  be  required  by  said  predecessor  for  consumption  in  its  paper 
mill  located  at  Delphos  and  not  to  be  sold  or  diverted  to  other  purposes. 

Plaintiff,  for  its  first  count  for  damages,  says  that  its  predecessor 
duly  complied  with  the  contract  and  was  at  all  times  ready  and  willing 
and  even  offered  to  continue  to  perform  its  part  of  the  agreement,  but 
that  the  defendant  after  having  delivered  coal  for  a  certain  time  wholly 
failed  and  refused  to  furnish  further  coal,  although  repeatedly  requested 
to  do  so,  whereupon  plaintiff's  predecessor  was  compelled  to  and  did 
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purchase  coal  in  the  open  market  at  the  best  price  obtainable  in  order 
to  preserve  its  business  and  carry  oiit  the  orders  of  its  patrons  and 
guard  against  great  financial  loss  and  damage,  and  that  the  excess  of 
cost  over  the  contract  price  of  the  coal  so  purchased  was  $2,377. 

For  its  second  count  for  damages,  plaintiff  allies  that  its  predeces- 
sor did  not  buy  coal  of  the  same  quality,  after  defendant's  breach  of 
contract,  because  the  price  was  too  exorbitant,  which  would  have  in- 
creased its  damages  greatly  in  excess  of  the  coal  purchased  by  it  in  open 
market ;  that  by  reason  of  the  use  of  this  cheaper  coal,  however,  its  out- 
put of  paper  was  greatly  decreased,  to  its  damage  in  the  sum  of  $911.21. 

For  a  third  count  for  damages,  plaintiff  says  that  defendant  failed 
to  give  plaintiff's  predecessor  notice  of  its  intention  not  to  deliver  coal 
as  ordered,  and  as  a  result  thereof  it  had  to  close  its  factory  for  a 
period  of  two  days,  which  was  occasioned  by  lack  of  coal,  whereby 
it  suffered  a  loss  of  $50. 

To  this  petition  the  defendant,  the  Wainwright  Coal  Company, 
has  filed  a  motion  to  strike  from  this  petition  both  the  second  and  third 
counts  for  damages. 

The  recovery  of  damages  for  breach  of  contract  is  governed  in  Ohio 
by  the  well-known  rule  laid  down  in  Hadley  v.  Baxendale   (9  Exc.  341) : 

**  Where  two  parties  have  made  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  party  ought  to  receive  in  th(* 
respect  of  such  breach  of  contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising  naturally,  i.  c,  according  to 
the  usual  course  of  things  from  such  breach  of  contract  itself,  or  such 
as  may  reasonably  be  supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  they  made  the  contract,  as  the  probable  result 
of  it/'  See  Champion  Ice  Co.  v.  Iron  Works  Co.  68  Ohio  St.  229  [67 
N.  E.  Rep.  486]. 

The  rule  which  governs  in  torts,  that  damages  must  be  proximate, 
also  governs  in  contracts,  with  this  distinction,  that  in  contracts  this 
is  a  matter  of  interpretation  of  the  contract,  and  is,  therefore,  left  to 
the  court  for  decision,  whereas  in  torts  it  is  considered  a  matter  of  fact, 
and  left  for  the  jury's  determination. 

Are  the  damages  claimed  by  the  plaintiff  proximate  or  direct,  either 
as  a  natural  consequence  of  the  breach  of  the  contract,  or  were  they 
within,  the  contemplation  of  both  parties  at  the  time  the  contract  was 
entered  into? 

Plaintiff  alleges  in  its  second  count  for  damages,  that  at  the  time 
of  the  breach  of  the  contract  it  was  impossible  to  obtain  coal  of  the 
same  quality  furnished  theretofore  by  defendant  because  of  its  exorbitant 
price,  and  if  it  had  been  bought  by  the  plaintiff's  predecessor  it  would 
have  increased  defendant's  liability  greatly  beyond  plaintiff's  present 
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claim  for  damages ;  that  inferior  and  cheaper  coal  was,  therefore,  bought 
by  it,  whereby  the  output  of  the  factory  was  diminished  2,139  pounds 
of  paper  per  day  below  the  output  with  defendant's  coal,  to  plaintiff's 
damage  in  $911.21.  The  damages  thus  claimed  surely  are  not  a  natural 
consequence  of  the  1)|^h  of  the  contract  alleged.  Plaintiff  is  entitled 
to  the  difference  betOUM^he  contract  price  and  the  market  price  of  the 
same  quality  of  coal  ^9^  would  have  cost  to  purchase  in  open  market 
at  the  time  of  the  breach  of  the  contract.  That  it  bought  inferior 
quality  of  coal  where  it  could  have  obtained  the  same  quality  as  de- 
fendant's coal  and  thereby  its  output  was  diminished,  is  not  a  natural 
consequence  of  the  breach  of  the  contract,  nor  can  it  be  said  that  it 
was  reasonably  within  the  contemplation  of  both  parties  at  *the  time 
the  contract  was  entered  into.  Taking  the  allegations  of  the  petition 
at  its  best,  the  motion  of  defendant  to  strike  out  this  count  for  damages 
18  therefore  granted. 

The  third  count  for  damages  claimed  by  plaintiff  alleges  that  by 
reason  of  defendant's  breach  of  contract  of  which  it  received  no  notice, 
its  predecessor  had  to  close  its  factory  for  two  days  by  reason  of  lack 
of  coal,  in  consequence  of  which  it  suffered  a  loss  of  $25  per  day  as  the 
net  profit  in  the  operation  of  its  factory.  This*I  consider  to  be  a 
proximate  damage  occasioned  by  the  breach  of  the  contract.  It  does 
not  fall  under  the  category  of  speculative  profits.  It  is  a  matter  to  be 
proved  by  the  plaintiff  upon  the  trial  of  the  cause.  The  motion  of  de- 
fendant to  strike  out  this  count  for  damages  is  therefore  overruled. 

An  order  may  be  taken  accordingly. 


ATTACHMENT— LANDLORD  AND  TENANT. 

[Hamilton  Common  Pleas,  February  20,  1908.] 
Harbison  v.  Greenhow. 

LiABiUTT  or  Tenant  fob  Rent  of  Pbemises  afteb  Vacation  befobb  B!zpiration 

07  Tebm. 

Where  a  dwelling,  leased  for  the  period  of  one  year,  is  vacated  by  the 

tenant  at  the  end  of  one  month  and  remains  vacant  for  two  months, 

the  claim  of  the  landlord  for  rent  daring  the  two  months  is  a  claim 

for   necessaries   for  which   an  attachment   will   lie. 

Error  from  justice  of  the  peace. 

Ouido  Gores,  for  plaintiff. 
H.  R.  Weber,  for  defendant. 

WOODMANSEE.  J. 

This  cause  is  in  this  court  upon  error  from  a  justice  of  the  peace, 
and  the  only  question  to  be  determined  is  whether  the  justice  erred  in 
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overruling  a  motion  of  the  defendant  to  discharge  the  attachment  that 
had  been  issued  in  the  case. 

Plaintiff *s  claim  was  for  two  months'  rent  for  a  dwelling,  which 
upon  final  hearing  the  justice  found  to  be  due.  The  plaintiff  had  rented 
a  house  to  the  defendant  for  his  use  for  one  year.  Mt  was  disclosed  that 
the  defendant  vacated  the  premises  at  the  enck-bf  Jthe  first  month.  It 
remained  unoccupied  for  two  months,  and  rent  was  claimed  for  this 
period.  Defendant  insists  that  the  claim  is  not  for  necessaries  and  for 
this  reason  that  the  attachment  which  seeks  to  hold  10  per  cent  of  his 
wages  should  be  dismissed. 

When  the  property  was  rented*  the  landlord  had  reason  to  rely  for 
security  for  payment  of  his  rent  upon  his  right  to  attach  a  part  of  the 
wages  that  might  become  due  to  his  tenant.  To  say  that  the  defendant 
could  avoid  this  proceeding  by  simply  vacating  the  dwelling  is  hardly 
in  keeping  with  the  spirit  and  the  purpose  of  the  statute.  This  suit 
is  not  for  damages  because  of  a  breach  of  contract,  but  for  rent. 

In  the  case  of  Smith  v.  Getz,  29  O.  C.  C.  216,  the  tenant  moved  out 
before  the  end  of  the  month  and  resisted  the  attachment  for  anjrthing 
owing  for  rent  after  he  had  vacated,  because  it  was  claimed  not  to  be 
**for  necessaries.''  'rtie  house  was  not  occupied,  therefore  anything  but 
necessary  for  defendant  and  his  family.  The  court  held  the  attachment 
valid. 

We  do  not  undertake  to  say  how  long  a  tenant  could  thus  be  held 
for  rent  under  a  lease  when  he  vacates  the  property,  but  surely  two 
months  is  not  an  unreasonable  period.  When  the  tenant  knows  the 
landlord's  rights  in  this  regard  it  will  not  work  a  hardship  to  either. 

If  a  tenant  acquires  a  lease  for  a  year,  with  the  landlord  relying 
upon  his  security  thus  given  by  the  statute,  he  ought  not  to  be  allowed 
to  escape  its  application. 

Judgment  affirmed.    Attachment  sustained. 
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SHERIFFS— JUDICIAL  SALES— PUBLICATION. 

[lAwrence  Common  Pleas^  October  22,  1908.] 
S.  Ella  Augustus  v.  W.  H.  Lynd  et  al. 

1.  RKA802f8     lOB     APPOINTMENT    OF     SPECIAL     MaSTEB    COMMISSIONEB     TO     EFFECT 

JuDiciAi.  Saic  Should  be  Set  Forth  in  Obdeb  of  Sale. 
Under  Sec.  5399  Rev.  Stat,  the  appointment  of  a  special  master  com- 
mlflsloDer  for  the  sale  of  specific  property,  together  with  the  special 
reason  or  reasons  why  the  sale  should  not  be  made  by  the  sheriff  of 
the  county,  shall  be  embodied  In  and  made  part  of  the  judgment,  order 
or  decree  ordering  the  sale. 

t,  Shekiff's   Refusal  to  Insert  Notice  of  Sale   in   Particulab   Newspaper 
Held  not  Gbound  fob  Appointment  of  Masteb  Commissioneb. 
The  refusal,  by  the  sheriff,  of  a  request  of  the  judgment  creditor  to  insert 
the  notice  of  sale  in  a  particular  newspaper  is  not  ground  for  the  ap- 
pointment of  a  special  master  commissioner  to  make  the  sale. 

3.  Qmekivf  Selects  Newspapeb  fob  Publication  of  Notice  of  '  Sale. 

The  statute  (Sec.  5393  Rev.  Stat.)  makes  it  the  duty  of  the  sheriff  to 
give  public  notice  of  the  time  and  place  of  sale  in  a  newspaper;  and 
he  may  select  any  paper  he  pleases,  subject  only  to  the  statutory  re- 
quirement that  the  paper  so  selected,  be  one  printed  and  of  general 
circulation  in  the  county. 

(Syllabus  by  the  court.] 

MonoN  for  special  master  commissioner. 

J.  O.  Yates  and  T.  A.  Jenkins,  for  plaintiff. 
A.  R.  Johnson,  for  defendant. 

CORN,  J. 

This  cause  is  now  before  the  court  upon  a  motion  by  plaintiff 
for  the  appointment  of  a  special  master  commissioner  to  appraise,  ad- 
▼ertise  and  sell,  as  upon  execution,  the  property  described  in  the  pe- 
tition. 

On  April  24,  1908,  the  plaintiff  filed  a  petition  in  ordinary  form, 
seddng  a  money  judgment  against  the  defendants,  and  the  foreclosure 
of  a  mortgage,  upon  the  real  estate  described,  given  to  secure  the  debt. 
The  defendants  made  default,  and  at  the  present  term  Mr.  Jenkins, 
one  of  the  counsel  for  the  plaintiff,  asked  and  obtained  a  default  judg- 
ment against  the  defendants  for  $2,200,  with  interest,  and  an  order  of 
foreclosure  and  sale  of  the  premises*  described ;  at  the  same  time  making 
W.  Wilson  Lynd  a  party  defendant,  and  a  summons  was  allowed  to 
iflBoe  for  him;  the  court's  minutes  made  on  the  docket  are  these: 

*' Judgment  for  plaintiff  for  $2,200  with  interest;  foreclosure  and 
order  of  sale;  W.  Wilson  Lynd  made  defendant;  summons  issued/* 

No  journal  entry  of  this  judgment  has  been  made  except  as  to 
that  portion  making  Dr.  Lynd  a  party;  by  taking  notice  of  the  records 
of  the  court  this  judgment  and  order  were  taken  on  September  15,  1908, 
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no  mention  being  made  at  that  time  of  a  master  commissioner;  and 
so  far  as  the  court  is  advised  it  was  then  the  intention  that  the  sheriff 
should  receive  the  order  and  make  the  sale  in  the  ordinary  way. 

It  appears  that  some  differences  arose  between  the  plaintiff's  coun- 
sel and  sheriff  as  to  what  newspaper  should  make  the  publication  of 
the  notice  of  the  sale,  the  attorneys  claiming,  and  the  sheriff  denying, 
their  right  to  designate  the  paper  in  which  he  should  insert  the  notice 
of  sale. 

Thereupon,  on  September  29,  1908,  upon  the  foregoing  status  of 
the  case,  the  plaintiff's  attorneys  filed  a  motion  for  the  appointment 
of  a  special  commissioner  to  appraise,  advertise  and  sell  said  premises, 
and  for  the  following  reasons : 

1.  That  the  sheriff  of  Lawrence  county  has  unlawfully  entered 
into  an  unlawful  agreement  with  the  Register  Publishing  Company  of 
Ironton,  Ohio,  by  virtue  of  which  agreement  the  said  sheriff  has  bound 
himself  to  place  with  the  said  Register  Publishing  Company  for  publi- 
cation all  of  the  publications,  advertisements,  legal  notices,  and  other 
kindred  business  that  comes  through  his  hands  by  virtue  of  his  office, 
thereby  giving  to  the  said  Register  Publishing  Company  a  monopoly 
of  the  public  printing  of  his  office  and  enabling  said  company  to  charge 
unreasonable  and  illegal  fees  for  said  work. 

2.  By  reason  of  said  above  agreement  with  the  said  Register  Pub- 
lishing Company,  said  company  has  charged  unreasonable  and  illegal 
fees  while  the  same  services  could  have  been  procured  from  other  pub- 
lishing companies  at  a  more  reasonable  rate. 

3.  The  different  attorneys  at  this  bar,  including  the  undersigned, 
have  on  numerous  occasions,  complained  to  the  clerk  and  sheriff  of 
the  unreasonable  and  illegal  charges  made  for  pu'blications  by  said 
Register  Publishing  Company,  and  have  protested  to  the  sheriff  against 
his  placing  the  publication  of  their  clients  in  the  hands  of  the  said 
Register  Publishing  Company,  but  notwithstanding  said  complaints 
and  protests  the  sheriff  has  placed,  and  still  insists  on  placing  all  pub- 
lications of  his  office  with  said  publishing  company,  although  said  pub- 
lishing company  continued  to  charge  unreasonable  and  illegal  fees, 
notwithstanding  the  complaints  and  protests  of  the  attorneys  to  the 
great  prejudice  and  against  the  interest  of  parties  to  proceedings  in 
the  court. 

4.  That  the  sheriff  of  Lawrence  county  insists  that  the  publications 
in  the  above  entitled  cause  must  be  given  to  the  Register  Publishing  Com- 
pany, over  the  protests  of  the  attorneys  for  the  plaintiff  in  the  case, 
and  when  the  publications  can  be  had  from  other  publishing  companies 
at  a  more  reasonable  rate. 

Thus  motion  is  verified  by  Mr.  Yates,  one  of  the  attorneys. 
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The  sheriff  appears  by  counsel,  and  though  filing  no  answer  or  de- 
nial, the  matter  is  heard  as  though  a  denial  of  all  the  allegations  had 
been  entered. 

If  a  master  commissioner  or  special  commissioner  can  be  appointed, 
it  must  be  appomted  by  virtue  of  Sec.  5399  Rev.  Stat. ;  this  section  pro- 
vides that  real  property  may  be  conveyed  by  master  commissioner  or 
special  master  only  in  two  cases : 

1.  ''When  by  order  or  judgment  in  an  action  or  proceeding  a 
party  is  ordered  to  convey  such  property  to  another,  and  he  neglects 
or  refuses  to  comply  with  the  order  or  judgment,  and  the  master  is 
directed  to  convey  on  failure  of  the  party  to  comply  with  the  order." 
Well,  that  is  clearly  not  applicable  to  this  case. 

2.  ''When  specific  real  property  is  sold  by  a  master  under  an 
order  or  judgment  of  the  court." 

But  the  section  further  provides: 

"No  court  within  this  state  shall  make  or  issue  an  order  to  any 
master  commissioner  for  the  sale  of  any  real  estate,  unless  there  exists 
some  special  reason  or  reasons  why  the  sale  of  said  real  estate  should 
not  be  made  by  the  sheriff  of  the  county  where  said  decree  or  order 
shall  be  made,  which  said  reason  or  reasons,  if  the  court  shall  find 
any  such  to  exist,  shall  be  embodied  by  said  court  in  and  made  part 
of  its  judgment,  order  or  decree  ordering  such  sale." 

Now  the  court  made  its  judgment  and  decree  ordering  this  sale 
fourteen  days  before  the  motion  for  the  special  master  was  filed  or  the 
question  raised;  the  court,  therefore,  could  not  and  did  not  embody 
the  appointment  of  the  special  commissioner  and  the  special  reason, 
or  reasons,  if  any  existed,  for  such  appointment,  and  why  the  sheriff 
should  not  make  the  sale,  in  its  judgment  ordering  the  sale. 

In  my  judgment,  then,  this  motion  comes  too  late.  The  fact 
that  no  entry  of  this  judgment  had  been  made  on  the  journal  makes 
no  difference,  for  such  record  is  made  for  the  purpose  of  preserving 
the  evidence  of  what  was  actually  transacted,  Mitchell  v.  Eyster,  7  Ohio 
(pt.  1)  257;  so  that  when  the  record  is  made  showing  correctly  what 
was  transacted,  it  will  show  that  the  judgment  and  order  of  sale  did 
not  embody  the  appointment  of  a  special  master  and  the  special  reason 
or  reasons  therefor,  as  provided  in  Sec.  5399  Rev.  Stat. 

This  would  seem  to  dispose  of  this  question,  but  this  motion  is  of 
such  importance  and  containing,  as  it  does,  charges  seriously  reflecting 
upon  the  sheriff,  an  officer  of  this  court,  that  I  deem  it  proper,  in  fact 
almost  obligatory  upon  me,  to  take  up  the  whole  question  and  dispose 
of  it  upon  its  merits,  notwithstanding  my  notion  of  this  section  of  the 
statutes. 

Upon  the  evidence  offered  I  find  that  the  plaintiff  has  wholly  failed 
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to  make  out  a  single  one  of  the  charges  she  makes  against  the  sheriff, 
and  so  far  as  this  court  is  able  to  do  so,  it  completely  exonerates  the 
sheriff  from  whatever  imputation  is  contained  in  the  motion. 
Taking  up  the  assignments  seriatim: 
.  The  evidence  shows  conclusively  that  no  such  agreement  as  claimed 
in  the  first  assignment,  in  the  sense  of  an  agreement,  was  ever  entered 
into  by  the  sheriff  and  the  Register  Publishing  Company;  the  sheriff's 
sales  book,  which  was  in  evidence,  or  inquired  about,  and  exhibited, 
shows  as  a  fact  that  very  recently  he  has  inserted  notices  of  sales  in 
another  paper,  notably,  Star  BuUding  &  Loan  Co.  v.  Vinson,  No.  9843, 
page  104;  and  Star  Building  &  Loan  Co.  v.  Davis,  No.  9820,  on  page 
102  of  the  sheriff's  sales  book;  this  conclusively  shows,  in  my  opinion, 
that  the  sheriff  has  not  placed  all  of  the  publications  of  his  office  with 
the  said  Register  Publishing  Company,  and  does  not  insist  on  placing 
all  of  his  publications  with  said  publishing  company.  Besides,  the 
sheriff  and  Mr.  Moore,  manager  of  the  Register  Publishing  Company, 
with  whom  it  is  claimed  the  agreement  was  made,  both  swear  most 
positively  that  no  such  agreement  nor  any  agreement,  was,  in  fact, 
made. 

The  only  evidence  offered  to  prove  the  allegations  of  the  motion 
relative  to  this  alleged  agreement  is  statements  claimed  to  have  been 
made  by  the  sheriff.  Every  lawyer  knows  how  this  class  of  testimony 
is  to  be  received  and  regarded,  Crowell  v.  Bank,  3  Ohio  St  406,  413, 
and  counsel  who  held  this  conversation,  must  have  honestly  misunder- 
stood the  sheriff,  or  the  sheriff  did  not  make  his  meaning  plain. 

The  second  assignment  is, 

**By  reason  of  said  above  agreement  with  the  Register  Publishing 
Company,  said  company  has  charged  unreasona.ble  and  illegal  fees, 
while  the  same  services  could  have  been  procured  from  other  publish- 
ing companies  at  a  more  reasonable  rate.'' 

I  have  already  found  that  no  such  agreement  existed,  and  the 
evidence  failed  to  show  that  such  services  could  have  been  procured 
at  a  more  reasonable  rate.  On  the  contrary,  Mr.  Daugherty,  manager 
of  the  Star,  a  witness,  offered  to  sustain  this  allegation,  told  the  court 
that  the  type  used  by  his  company  and  the  manner  of  setting  it  will 
make  precisely  the  same  number  of  squares  as  that  of  the  Register,  and 
that  his  company  charges  precisely  the  same  rate  as  the  Register. 

It  is  true  that  Mr.  Yates  says  that  he  has  an  agreement  with  the 
Irontonian  to  have  his  printing  done  at  a  discount,  and  that  he  thinks 
it  would  reach  a  publication  by  the  sheriff  in  a  case  in  which  he  is 
counsel ;  but  from  all  the  court  could  see  at  the  hearing  and  learn  from 
the  evidence  the  Irontonian  was  never  seriously  considered  by  any  of 
the   parties;   and  Mr.   Yates  states,   also,   that   in   all   publications  re- 
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gniimg  insertion  in  two  papers  of  opposite  polities  his  impression  was 
that  the*  charges  were  the  same  in  both  papers. 

As  to  the  third  assignment,  I  find  that  there  is  no  evidence  to 
ihow  that  prior  to  this  controversy,  the  sheriff  had  notice,  nor  had 
my  protest  been  made  to  him,  that  the  charges  for  printing  made  by 
the  Begister  Publishing  Company  were  not  in  accordance  with  the 
legal  rate,  nor  that  the  publications  were  not  properly  measured.  The 
aheriff  testifies  very  positively  about  this,  and  while  counsel  is  clear 
that  complaint  was  made  to  the  clerk  (and  that  is  where  it  should  be 
made,  or  to  the  court),  he  does  not  claim  that  prior  to  this  time,  any 
complaint  was  made  to  the  sheriff. 

There  can  be  no  question  that  the  charges  made  by  the  Register 
in  the  several  instances  inquired  about,  exceeded  the  amount  which  a 
ecwrect  measurement,  at  the  legal  rate,  would  permit  them  to  charge, 
but  the  evidence  is,  that  this  arose  from  an  honest  mistake,  that  their 
method  of  measurement  brought  about  the  same  result  as  the  correct 
method;  as  soon  as  they  learned  that  they  were  wrong,  they  adopted 
the  proper  method  of  measurements.  And  these  excess  charges  should 
have  been  corrected  by  a  motion  to  retax  costs. 

The  fourth  assignment  has  been  sufSciently  covered  by  what  I 
ha?e  said  under  the  other  assignments. 

If  charges  in  this  or  any  other  case  exceed -those  allowed  by  law, 
the  proper  remedy  is  a  motion  to  retax  costs,  and  not  an  application 
for  a  special  master  commissioner  to  deprive  the  sheriff  of  some  of 
hia  duties,  and  the  emoluments  of  his  ofiSce. 

Not  only  has  the  sheriff  a  right  to  the  full  emoluments  of  the  office 
to  which  he  has  been  elected  by  the  people,  but  the  county,  under  the 
aahuy  law,  is  interested  in  having  the  fees  earned  by  the  sheriff  covered 
into  the  officers'  fee  fund,  and  these  rights  should  .not  be  abridged  with- 
out some  good  reason  for  it. 

Now  the  real  question  here  is  whether  a  party  to  an  action  in 
whose  favor  a  decree  for  the  sale  of  specific  property  has  been  made, 
has  a  right  to  require  the  sheriff  to  publish  a  notice  of  it  in  a  news- 
paper designated  by  such  party.  And  while  counsel  have  filed  their 
motion  in  the  utmost  good  faith,  it  seems  to  me  that  this  question  could 
have  been  squarely  raised  upon  an  application  to  the  court  for  that 
purpose. 

On  the  question  of  the  publication  of  notices  of  sale,  except  as  to 
Oeiman  newspapers^  Sec.  5393  Rev.  Stat,  governs.  I  read  such  extracts 
as  are  applicable: 

''Lands  and  tenements  taken  in  execution  shall  not  be  sold  until 
the  officer  causes  to  be  given  public  notice  of  the  time  and  place  of 
ade,  for  at  least  thirty  days  before  the  day  of  sale,  by  advertisement 
in  a  newspaper  printed  and  of  general  circulation  in  the  county,    *    ** 
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*  but  if  there  is  published  both  a  daily  and  weekly  edition  of  the 
newspaper  selected  for  such  advertisement,  •  •  •  it  shall  be  8ii£S- 
cient  to  publish  the  advertisement  in  the  daily  once  a  week,  for  five  con- 
secutive weeks/'  etc. 

While  the  motion  'does  not  call  for  a  decision  of  this  question, 
the  claim  was  made  in  the  evidence  of  the  attorneys  for  the  motion  of 
such  right  in  their  client,  and  the  court  will  dispose  of  this  question. 

It  is  my  opinion  that  Sec.  5393  Rev.  Stat,  casts  this  duty  upon  the 
officer  alone,  and  he  and  his  bondsmen  are  responsible  for  the  proper 
discharge  of  that  duty;  the  language  is: 

''Lands  and  tenements  taken  in  execution  shall  not  be  sold  until 
the  officer  causes  to  be  given  public  notice  of  the  time  and  place  of 
sale." 

And  further: 

**If  there  is  published  both  a  daily  and  weekly  edition  of  the 
newspaper  selected  for  such  advertisement/'  etc. 

Selected  by  whom?  The  selection  must  be  made  by  somebody;  and 
who  is  that  somebody  unless  it  be  the  officer  whose  duty  it  is  to  make 
the  publication  and  see  that  it  complies  in  all  respects  with  the  law 
governing  the  same?  He  has,  in  my  opinion,  a  discretion  in  the  matter, 
which  is  limited  only  by  the  statute  which  requires  him  to  select  "a 
newspaper  printed  and  of  general  circulation  in  the  county." 

The  approval  of  the  publication  and  allowance  of  the  costs  are 
by  act  97  O.  L.  93  (Lan.  Rev.  Stat.  7443;  B.  4370-1),  cast  upon  the 
clerk  or  the  court. 

**Sec.  1.  Every  publication  of  any  advertisement,  notice  or 
proclamation  required  to  be  published  in  a  newspaper  by  a  trustee, 
assignee,  executor,  administrator,  receiver,  or  any  other  officer  of  the 
court,  or  any  party  in  any  case  or  proceeding  shall  be  approved  by  the 
court  or  clerk  thereof  and  allowed  as  a  part  of  the  costs  in  the  case  or 
proceedings." 

The  view  the  court  has  taken  of  the  sheriff *s  right  in  such  matters 
seems  to  be  sustained  by  the  case  of  State  v.  Tual,  9  Circ.  Dec.  42  (16 
R.  680).  This  case  was  a  proceeding  in  mandamus  in  form,  but  the 
circuit  court  found  that  it  was  in  substance  an  action  to  enjoin  the 
sheriff  from  making  the  publication  in  a  certain  paper,  and  the  cir- 
cuit court  dismissed  the  action  because  it  had  no  original  jurisdiction 
in  injunction  cases.  The  facts  of  the  case  briefly  stated  as  shown  by 
the  petition  are,  that  one  Samuel  A.  Hunter,  as  treasurer,  obtained  a 
judgment  against  the  defendant,  Osbom,  and  a  decree  ordering  the 
sale  of  lot  number  one  in  Boody's  addition  to  the  city  of  Toledo;  that 
a  praecipe  was  filed  ordering  the  sale  and  the  clerk  caused  to  be  issued 
to  the  sheriff  such  order  of  sale;  that  the  sheriff  caused  appraisal  to 
be  made  and  a  notice  of  sheriff's  sale  to  be  published  in  the  Toledo 
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Legal  News ;  it  is  claimed  that  the  Toledo  Legal  News  is  not  a  news- 
paper printed  and  of  general  circulation  in  the  county,  but  it  is  a 
technical  publication  solely  for  the  use  of  the  court  and  lawyers  at 
the  bar  of  said  county,  devoted  especially  to  the  interests  of  the  legal 
profession;  that  the  Toledo  Legal  News  contains  no  matters  of  gen- 
eral interest,  but  is  simply  a  record  of  the  proceedings  of  the  several 
courts  of  said  county,  etc.;  that  there  are  newspapers  printed  and  of 
general  circulation  within  said  county  in  which  said  notice  could  have 
been  published  as  required  by  law,  but  that  the  sheriff  refused,  though 
requested  to  do  so,  to  publish  said  notices  in  any  other  publication  than 
the  Toledo  Legal  News;  the  prayer  of  the  petition  is  that  a  writ  of 
mandamus  issue  commanding  the  sheriff  of  Lucas  county,  that  he 
proceed  according  to  law  to  publish  said  notice  of  the  sale  of  said  lot 
in  a  newspaper  printed  and  of  general  circulation  within  said  Lucas 
county  in  accordance  with  the  statute  in  such  cases  made  and  pro- 
vided. 

I  may  say  that  the  answer  admitted  practically  all  the  averments 
of  the  petition  except  that  the  Toledo  Legal  News  is  not  a  newspaper 
of  general  circulation  in  the  county  of  Lucas. 

I  read  from  the  opinion  on  page  684: 

**The  averment  in  the  petition  is  that  the  paper  in  which  the  sheriff 
is  proceeding  to  advertise  is  not  a  newspaper  of  general  circulation 
within  said  Lucas  county  and  this  court  is  asked  to  compel  him — to 
require  him — to  proceed  and  advertise  it,  not  in  any  particular  news- 
paper, but  in  a  newspaper  of  general  circulation  in  the  county,  it 
being  averred  that  the  paper  in  which  the  sheriff  is  proceeding  to 
advertise  his  notice  of  the  sale,  is  not  a  newspaper  printed  and  of 
general  circulation  in  the  county.'* 

And  on  page  685: 

**But  again — as  already  stated — this  court,  if  it  made  an  order 
under  this  petition,  would  have  to  make  it  in  conformity  to  the  prayer 
of  the  petition.  And  that  is  what?  The  court  would  have  to  require 
the  sheriff  to  proceed  to  advertise  in  a  newspaper  printed  and  of  gen- 
eral circulation  within  the  county  of  Lucas.  This  court  would  not 
undertake  to  point  out  a  paper  in  which  the  sheriff  should  advertise. 
But,  practically,  upon  the  statements  contained  in  the  petition  and 
the  grounds  assigned  for  the  interposition  of  the  court,  a  mandate  to 
advertise  in  any  other  paper  than  the  Toledo  Legal  News,  would  be 
in  effect  equivalent  to  an  injunction  forbidding  the  sheriff  to  advertise 
in  the  Legal  News,  for  the  reason,  as  is  alleged,  that  it  is  not  a  news- 
paper printed  and  of  general  circulation  in  the  county  of  Lucas. 
The  court  cannot  under  any  view  of  the  law  it  can  regard,  require  the 
sheriff  to  advertise  in  any  particular  paper,  but  it  is  asked  to  command 
the  sheriff  not  to  advertise  in  this  particular  paper. ' ' 
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Tbis  is  not  only  the  law,  as  I  understand  it,  but  so  far  as  I  have 
been  able  to  learn  it  is  the  oniveraal  custom  in  Ohio  for  the  sheriff  to 
select  the  paper  in  which  the  advertising  for  which  he  is  responsible 
shall  be  done. 

In  the  opinion  of  the  court  the  plaintiff  shows  no  reason  for  the 
appointment  of  a  special  master  conunissioner  and  the  motion  is  there- 
fore refused 

If  the  plaintiff  is  not  satisfied  with  the  charges  made  by  whatever 
paper  is  selected  by  the  sheriff  for  this  advertising,  all  her  rights  can 
be  cared  for  by  a  motion  to  retax  costs. 


WILLS. 

[Hamilton  Common  Pleas,  January  4,  1908.] 
•WnxiAM  Riley,  Admr.  v.  James  Bilet  bt  au 

authobitt  to  conbume  cobpus  of  estate  to  suffobt  imbbcna  son  wnx  bb 
Imfued. 
Real  estate  belonging  to  a  decedent  may  be  sold  and  the  corpus  as  well 
as  the  income  used  for  the  support  of  an  imbecile  son,  when  the  language 
of  the  will  indicates  a  purpose  on  the  part  of  the  testatrix  to  provide 
for  the  care  and  support  of  such  son  regardless  of  the  interests  of  the 
remaindermen 

[Syllabus  by  the  court.] 

J.  P.  Ryan  and  H.  Q.  Hauck,  for  plaintiff. 
E.  M.  Ballard,  for  defendants. 

O'CONNELL,  J. 

The  will  of  Mary  Riley,  which  was  duly  admitted  to  probate  and 
record  on  August  10,  1894,  in  the  probate  court  of  this  county,  is 
here  presented  for  interpretation. 

The  will  comprises  nine  items.  Of  these  four  are  concerned  with 
her  son,  James  Riley.  Item  three  describes  him  as  **of  weak  mind 
and  being  unable  to  care  for  and  support  himself. '*  The  evidence 
shows  that  he  is  past  the  age  of  fifty-four  years,  an  imbecile  from 
birth,  incurable,  almost  blind  and  at  times  pitiably  helpless  physically, 
and  has  frequently  been  under  the  care  of  different  physicians.  He  is 
a  very  great  care  on  those  who  have  him  in  charge. 

^Decision  of  the  Hamilton  circuit  court  on  appeal. 

Peb  Cubiam. 

In  this  case,  heard  upon  appeal,  we  think  the  judgment  entry  of  the 
common  pleas  court  places  the  correct  construction  upon  the  will  in  contro- 
versy; the  property  should  be  sold  and  the  proceeds  applied  to  the  payment 
of  the  claim  of  William  Riley  and  the  balance  used  for  the  support  of  James 
Riley,  an  imbecile.  Six  dollars  per  week  for  his  board,  care,  nursing,  etc.,  we 
believe  to  be  reasonable,  and  a  decree  may  be  taken  similar  to  that  entered  tn 
the  court  below. 
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There  is  no  personalty  and  the  real  property  of  the  estate  for 
various  reasons  is  unable  to  produce  suflScient  income  to  pay  its  cur- 
rent charges  and  repairs  and  afford  support  for  this  imbecile  son. 

The  question  to  be  decided  is:  Can  the  real  estate  be  sold  and 
the  corpus  as  well  as  the  income  of  the  estate  be  used  for  his  support? 

Item  two  of  the  will  provides  that  the  ** remaining  income  (after 
payment  of  repairs,  taxes,  etc.)  arising  from  the  rents  and  profits  of 
said  above  mentioned  property  be  applied  by  my  executors  and  trustees 
to  the  sole  and  only  support  of  my  son  James  Riley  as  far  as  becomes 
necessary  during  his  natural  life."  Standing  alone,  these  words  might 
not  permit  the  sale  of  the  real  estate  and  the  use  of  the  corpus  to 
support  this  son,  but  these  words  are  followed  immediately  and  in 
the  same  sentence  with  the  following  language:  ''and  in  oase  of  sick- 
ness of  my  son,  James  Riley,  and  in  event  of  his  death  my  executor  is 
to  pay  the  same  out  of  said  income,  if  sufficient.  If  not  sufficient  then 
out  of  my  estate  that  I  may  die  seized  of."  "And  having  my  son 
James  Riley  •  •  •  properly  clothed  and  warm  and  well  cared  for 
and  looked  after  in  every  particular  is  my  greatest  desire." 

Item  three  provides  that  if  his  brothers  do  not  treat  him  properly 
then  his  care  shall  be  given  to  a  lady  friend  of  the  testatrix,  if  living, 
'Mf  not,  some  other  good  and  kind  Catholic  person  and  pay  for  his 
support." 

Item  seven  makes  the  stipulation:  ''In  case  of  fire  that  the  money 
arising  on  the  insurance  shall  be  invested  and  proceeds  arising  on  same 
to  be  applied  for  the  support  of  James  Riley  and  at  his  death  divided 
as  above  mentioned." 

The  will  taken  as  a  whole — and  under  numerous  authorities  cited 
from  our  Supreme  Court  the  will  must  be  construed  as  a  whole — leaves 
no  doubt  that  the  greatest  desire  of  the  testatrix  was  for  the  care  and 
future  comfort  of  this  imbecile  son.  If  the  property  could  be  sold 
to  provide  for  his  burial  would  it  not  be  a  violent  presumption  to  say 
it  could  not  be  sold  to  provide  maintenance  and  support  for  him  while 
living?  That  her  intent  was  to  provide  for  him  regardless  of  the  other 
beneficiaries  is  plainly  indicated  by  a  study  of  item  seven  given  above. 
So  little  did  she  regard  the  remainder-men  that  in  case  of  fire  the  in- 
surance money  was  to  be  used,  not  to  rebuild  and  protect  and  preserve 
the  corpus  of  the  estate  for  the  remainder-men,  but  the  money  should 
be  invested  and  the  proceeds  arising  on  same  to  be  applied  for  his  sup- 
port. Quaere,  "proceeds  arising  on  same"  meaning  "arising  on  the 
insurance"  or  arising  on  the  investment? 

It  will  be  noted  further  that  the  will  nowhere  says  that  the  "in- 
come only"  shall  be  used  nor  by  express  terms  is  his  support  anywhere 
limited  "solely"  to  the  income.  It  is  only  by  implication  that  such 
construction  can  arise.     His  physical  condition  can  unquestionably  be 
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construed  as  such  sickness  as  would  necessitate  a  sale  of  the  estate 
for  his  support,  as  is  allowable  under  the  latter  part  of  item  two  of  the 
will. 

We  can  well  quote  here  the  language  of  our  Supreme  Court  in  in- 
terpreting the  will  of  a  testator  as  found  in  Bierce  v.  Bierce,  41  Ohio 
St.  241,  on  page  255: 

** Considering  the  relation  of  the  testator  to  Ann  (his  daughter), 
the  natural  interpretation  of  his  words  treats  that  support  as  the 
primary,  the  paramount  object  in  his  mind." 

So  in  the 'case  at  bar  the  paramount  object  of  the  testatrix's  bounty 
was  her  imbecile  son  and  the  words  of  the  will  should  be  given  no 
such  narrow  interpretation  as  would  cause  that  son  to  suflfer  for  the 
benefit  of  the  remainder-men. 

A  decree  may  be  entered  accordingly. 


COUNTIES— PUBLICATION. 

[Fayette  Common  Pleas,  September  25,  1907.] 
State  ex  rel.  County  Record  v.  Charles  Sollars  et  au. 

Necessary   Itemizing  of  County   Commissionebs'   Annual  Repobts. 

Amendatory  act  97  O.  L.  167  (Sec.  917  Rev.  Stat.),  requiring  detailed 
reports  of  county  commissioners  to  be  "itemized  as  to  amount,  to 
whom  paid  and  for  what  purpose/'  demands  greater  precision  therein 
than  formerly.  The  names  of  persons  to  whom  money  is  paid,  the  ag- 
gregate amount  paid  for  any  single  purpose,  and  the  purpose  for  which 
paid,  such  as  will  give  definite  information  to  taxpayers  as  to  expendi- 
tures, are  essential  in  the  items.  Instances  of  items  failing  to  state 
whether  moneys  paid  to  Justices,  mayors,  constables  and  marshals  were 
for  fees  earned  in  civil  cases  or  criminal  cases,  police  or  statutory  duties; 
whether  miscellaneous  expenditures  paid  to  attorneys  were  for  defend- 
ing indigent  prisoners  or  civil  suits  against  commissioners  or  other 
county  officers,  do  not  satisfy  the  statute. 

[Syllabus  approved  by  the  court.] 

NEWBY,  J. 

The  case  of  the  State  of  Ohio  on  relation  of  the  Record  Publishing 
Company  against  Charles  Sollars  et  al.,  as  county  commissioners  of  this 
county  and  others,  is  brought  to  enjoin  the  publication  of  the  commis- 
sioners' financial  statement.  The  court  is  asked  to  enjoin  the  publication, 
because  as  is  claimed,  the  report  as  filed,  does  not  conform  to  the  re- 
quirements of  the  statute. 

The  statute  which  provides  for  the  making  of  the  report  is 
See.  917  Rev.  Stat.    That  section  provides  that, 

**The  county  commissioners,  annually,  on  or  before  the  third  Mon- 
day in  September,  shall  make  a  detailed  report  in  writing,  itemized  as 
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to  amount,  to  whom  paid  and  for  what  purpose,  to  the  court  of  common 
pleas  of  the  county,  of  their  financial  transactions  during  the  next  year 
preceding  the  time  of  making  such  report." 

The  objection  to  the  report  is  that  it  is  not  itemized  in  all  respects 
as  required  by  the  statute.  The  statute  has  been  amended  (97  O.  L. 
167),  by  the  addition  of  the  words  **  itemized  as  to  amount,  to  whom  paid 
and  for  what  purpose.**  The  statute  as  it  existed  prior  to  the  amend- 
ment simply  required  ''a  detailed  statement  of  the  financial  transactions 
of  the  commissioners  during  the  preceding  year. 

While  the  statute  was  in  this  form,  the  Supreme  Court,  in  the  case 
of  the  State  v.  Washington  Co.  (Comrs.)  56  Ohio  St.  631  [47  N.  E. 
Rep.  565],  held  that  the  statute  did  not  require  a  specific  statement  of 
each  item  of  expenditure  or  the  name  of  the  person  or  persons  to  whom 
paid.  In  that  case,  the  court  said,  in  substance,  that  while  such  facts 
might  properly  appear  in  a  detailed  statement,  yet  a  much  less  specific 
and  extended  subdivision  would -satisfy  the  statute. 

This  report  is  as  specific  and  more  specific  in  fact  than  the  one  held 
sufficient  by  the  Supreme  Court  in  State  v.  Washington  Co,  (Comrs,) 
supra,  but  the  authority  of  this  decisioif  has  been  nullified  by  the 
amendment  since  made  to  the  statute  requiring  the  detailed  report  to 
be  "itemized  as  to  amount,  to  whom  paid  and  for  what  purpose.'*  The 
statute  now  requires  greater  precision  and  detail  than  formerly. 

Upon  examination  of  the  report  before  me,  I  conclude  that  it  does 
not  conform  to  the  requirements  of  the  statute,  in  this,  that  in  some 
instances,  the  report  fails  to  show  for  what  purpose  funds  were  ex- 
pended. 

Under  the  heading  ''Justices'  and  Mayors'  Courts"  will  be  found 
the  following  statements: 

"C.  C.  Bateman,  Justice $71.65 

D.  J.  Barber,  Constable 13.10 

C.  C.  Smith,  Marshal    130.15" 

and  so  on  through  a  long  list. 

The  report'  fails  to  state  for  what  purpose  the  money  was  paid  to 
the  officers  named,  and  in  that  respect,  does  not  meet  the  requirements 
of  the  statute  as  to  definiteness.  It  is  not  stated  whether  the  money  was 
paid  to  these  officials  for  their  fees  earned  in  criminal  cases  or  in  civil 
cases  or  for  police  duty  or  for  what  purpose. 

And  again,  further  on  in  the  report,  under  the  heading  ''Miscel- 
laneous Expenditures"  we  find  a  number  of  amounts  paid  to  different 
members  of  the  bar,  noted  in  the  report  as  to  some  of  them  as  "defend- 
ing" without  stating  whether  it  was  for  defending  indigent  prisoners 
or  for  services  for  defending  civil  suits  against  the  commissioners  or 
other  county  officers,  while  as  to  others,  no  indication  whatever  is  given 
as  to  the  purpose  for  which  the  payments  were  made. 
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It  is  contended  by  counsel  for  the  plaintiif  that  to  fulfill  the  re- 
quirements of  the  statute,  the  report  should  show  the  dates  of  the  pay- 
ments. Take,  for  instance,  the  first  item  referred  to,  **C.  C.  Bateman, 
Justice,  $71.65,"  the  date  of  that  payment  should  be  stated,  and  if  that 
item  is  made  up  of  several  payments,  it  is  claimed  the  date  of  each  pay- 
ment, and  the  amount  of  each  payment  should  be  stated,  and  it  does 
not  satisfy  the  statute  to  state  the  aggregate  of  the  payments,  and  omit 
dates. 

I  do  not  think  this  contention  well  founded,  provided  the  aggregate 
amount  was  paid  for  a  single  purpose,  for  the  statute  goes  no  farther 
than  to  require  that  the  name  of  the  person  receiving  the  money,  the 
amount  paid  and  the  purpose  for  which  paid  be  stated,  and  does  not 
require  the  dates  and  amounts  of  several  pa3rments  to  one  person  for 
a  single  purpose  to  be  given,  but  permits  the  several  payments  to  be 
stated  in  the  aggregate,  because  by  such  a  statement,  the  public  are  ad- 
vised as  to  the  amount  paid,  the  name  of  the  person  to  whom  paid,  and 
the  purpose  for  which  paid,  and  the  detail  contended  for  is  not  neces- 
sary to  serve  any  purpose  of  the  statute. 

The  commissioners'  statement,  in  respect  to  the  purposes  of  the 
payment  as  above  pointed  out,  is  not  in  accordance  with  the  form  pre- 
scribed by  the  auditor  of  state,  nor  as  required  by  the  statute  governing 
the  matter.  I  do  not  hold,  however,  that  the  auditor  of  state  and  the 
bureau  of  inspection  and  supervision  of  public  offices  have  the  right,  as 
argued  by  counsel  for  defendants,  to  prescribe  a  form  for  making  out 
these  reports. 

The  statute  prescribes  the  form  and  what  the  report  shall  contain, 
what  information  it  shall  give  the  public,  and  the  purpose  of  the  legisla- 
tion contained  in  Lan.  Rev.  Stat.  221  (B.  181a-2)  is  that  these  officers 
shall  prepare  a  form  in  accordance  with  the  statute  and  submit  it  to 
county  auditors  for  their  guidance,  to  the  end  that  thereby  uniformity 
may  be  secured  in  the  making  of  the  reports  for  the  diflPerent  counties 
of  the  state. 

The  form,  however,  which  was  submitted  to  the  auditor  in  this  case 
by  the  auditor  of  state  is  faulty  and  indefinite  in  this :  Under  the  head- 
ing ''Justices'  and  Mayors'  Courts,"  we  find  the  following,  ** Allow- 
ances to  Justices  and  Mayors,  etc.,  R.  H.  Parker,  $62.50.'*  And  then 
under  ** Allowances  to  Constables,  etc.,"  it  is  stated  that  a  marshal  and 
a  constable  each  received  sums  of  money. 

The  form  furnished  states  that  the  money  was  paid  to  these  officials 
for  ''allowances,"  still  I  think  it  should  be  more  specific  by  stating  what 
the  allowances  were  for,  and  whether  under  the  statute  for  official  fees 
earned,  or  for  what  other  purpose.  The  report,  in  order  to  fully  and 
properly  inform  the  public,  ought  to  specify  the  authority  for  these 
payments  by  referring  to  the  section  of  the  statute  granting  the  author- 
ity.   I  think  that  necessary  to  show  fully  the  purpose  of  the  payment 
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However,  it  is  immaterial  whether  the  model  sei^t  out  by  the  auditor 
of  state  is  sufficient  or  not,  because  the  report  in  this  case  does  not  come 
up  to  the  model  or  the  statute.  I  conclude  that  the  report,  by  failing 
in  the  instances  pointed  out,  to  show  for  what  purpose  the  money  was 
paid  to  certain  officers  and  attorneys  named,  does  not  satisfy  the  statute, 
and  the  report  should  be  either  withdrawn  or  another  filed.  At  any 
rate,  it  is  not  such  a  report  as  the  commissioners  are  authorized  to  pub^ 
lish  in  any  paper,  because  it  does  not  convey  to  the  taxpayers  the  in- 
formation which  the  statute  entitles  them  to  receive  from  the  report.  A 
temporary  injunction  will  be  allowed  accordingly. 


ASSESSMENTS— INJUNCTION. 

[Fairfield  Common  Pleas.  May  16,  1908.] 

^Benoni  Stehen  v.  Baker  G.  Hizey  et  al. 

iMJinfCTiozf  Lies  to  Restrain  Assessments  fob  Ditch  Improyemsnt. 

Injunction  properly  lies  to  restrain  payment  of  an  assessment  for,  and 
construction  of  a  certain  portion  of,  a  township  ditch,  notwithstanding 
the  record  shows  that  the  trustees  had  Jurisdiction  to  authorize  the 
Improvement  and  that  all  the  proceedings  were  regular,  save  that  the 
benefits  thereof  are  denied. 

[Proof  of  this  decision  and  syllabus  has  been  sabmitted  to  Jndge  Reeves 
and  corrected.] 

Demurreb  to  petition. 

W.  H.  Lane  and  C.  O.  Beal8«  for  plaintiff. 
C.  W.  McCleery*  for  defendant. 

REEVES*  J- 

This  is  an  action  to  enjoin  an  assessment  against  the  plaintiff,  and 
also  an  order  requiring  him  to  make  a  certain  portion  of  a  township 
ditch,  known  as  the.Benoni  Stemen  ditch  described  in  the  petition. 

To  the  petition  a  demarrer  is  interposed  and  the  question  is  raised 
that  this  plaintiff  is  not  entitled  to  maintain  his  action  in  equity  for  an 
injunction,  because  he  has  an  adequate  remedy  at  law.  It  is  claimed 
that  under  the  provisions  of  Sec.  6708  Rev.  Stat,  that  the  plaintiff  has 
an  adequate  remedy  at  law,  and  that  it  was  his  duty  and  the  law  re- 
quired of  him.  when  this  order  was  made  that  he  enter  an  excep- 
tion on  the  journal  of  the  township  trustees  and  prosecute  a  petition 
in  error  to  this  court  to  reverse  or  modify  the  decision  of  the  township 
trustees,  and  in  support  of  that  proposition  quite  a  number  of  authorities 

^Affirmed  by  the  circuit  court,  September  term,  1908. 
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have  been  cited,  which  it  is  claimed  settles  this  proposition:  That  it 
was  the  duty  of  the  plaintiff  in  this  case  to  file  a  petition  in  error;  and 
the  principal  case  relied  upon  is  the  case  of  Haff  v.  F viler ^  45  Ohio  St. 
495  [15  N.  E.  Rep.  479],  wherein.it  was  held: 

''The  final  orders  of  township  trustees,  establishing  ditches,  drains, 
and  water  courses,  may  be  reviewed  by  petition  in  error,  and  reversed 
for  errors  apparent  on  the  record.  Such  procedure,  and  not  injunction 
restraining  the  construction  of  the  ditch,  drain  or  water  course,  is  the 
appropriate  remedy  for  the  correction  of  such  errors;  and  the  action 
for  an  injunction  to  restrain  the  construction  of  a  ditch,  for  errors  and 
defects  in  the  proceedings  of  the  trustees  establishing  the  same,  cannot 
be  maintained,  where  the  only  evidence  to  support  the  action  is  the 
ditch  record,  on  which  the  errors  and  defects  complained  of  appear." 

When  we  come  to  look  at  this  case,  we  find  that  it  was  an  action 
brought  to  enjoin  the  trustees,  and  when  it  came  to  the  trial  of  the  case 
they  introduced  no  evidence  whatever.    The  matters  complained  of  are: 

1.  The  petition  for  the  ditch  does  not  state  that  it  will  be  con- 
ducive to  the  public  health,  convenience  or  welfare. 

2.  The  trustees  made  no  finding  that  the  petitioners  filed  a  bond  or 
gave  notice  of  the  pendency  or  hearing  of  the  petition,  nor  that  the 
ditch  would  be  conducive  to  the  public  convenience  or  welfare. 

3.  That  the  trustees  lost  jurisdiction  during  the  hearing. 

4.  One  of  the  trustees  was  a  brother  of  a  petitioner  for  the  ditch. 
When  it  came  to  the  trial  of  this  case  in  the  court  of  common  pleas. 

judgment  was  rendered  perpetually  enjoining  the  construction  of  the 
ditch  and  the  defendants  prosecuted  error  to  obtain  a  reversal  of  that 
judgment.  The  only  thing  that  was  introduced  was  the  record  of  the 
township  trustees.  No  other  evidence  was  offered  and  it  appeared  that 
all  those  errors  complained  of  were  apparent  on  the  record.  One  of 
the  trustees  was  a  brother  of  a  petitioner  for  the  ditch.  There  is  no  way 
of  challenging  a  trustee  like  you  can  a  juror.  It  has  been  held  that 
where  an  auditor  or  county  commissioner  is  a  relative,  and  there  is  no 
provision  to  supply  his  place  on  the  board,  that  that  fact  is  not  an 
error  for  which  proceedings  will  be  enjoined. 

What  does  the  court  say?  Reading  from  Haff  v.  Fuller,  supra, 
page  498: 

In  cases  of  that  kind,  if  it  be  shown,  contrary  to  what  appears  on 
the  record,  that  the  board  or  tribunal  proceeded  without  jurisdiction, 
injunctions  may  be  granted,  for  there  is  then  no  adequate  remedy  at 
law.  Anderson  v.  Hamilton  Co,  (Comrs.)  12  Ohio  St.  635;  Hays  v. 
Jones,  27  Ohio  St.  218.  And  where  the  judgment  or  order  has  been 
obtained  by  the  fraud  or  misconduct  of  the  party,  or  other  circum- 
stances of  fraud,  accident  or  mistake  or  the  like  are  shown,  it  has  been 
held  that  injunction  restraining  the  execution  of  the  judgment  or  order 
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is  a  proper  remedy.  Clifford  v.  Morrison^  37  Ohio  St.  502,  506  [41  Am. 
Eep.  537] ;  Frevert  v.  Finfrock,  31  Ohio  St.  621,  627.  But  nothing  of 
the  kind  is  claimed  in  this  case. 

"We  do  not  find  it  necessary  to  decide  here  whether  the  defects  in 
the  ditch  record  given  in  evidence  by  the  plaintiff  on  the  trial  of  the 
action  in  the  circuit  court,  are  such  as  to  require  or  authorize  the  re- 
Tersal  of  the  order  of  the  trustees  establishing  the  ditch.  He  gave  no 
evidence  in  support  of  his  action  but  the  record,  and  therefore  whatever 
infirmities  there  were  in  the  proceedings  of  the  trustees,  of  which  he 
sought  to  avail  himself,  were  apparent  on  the  record.  If  they  were 
not  of  that  substantial  character  which  affected  the  validity  of  the  pro- 
ceedings, he  was  not  entitled  upon  that  proof  to  the  perpetual  injunc- 
tion granted  him.  If  they  were  of  that  character,  they  appeared  on 
the  face  of  the  record,  and  the  remedy  by  petition  in  error  to  reverse 
was  open  to  him.  Such  a  proceeding  afforded  a  plain  and  adequate 
remedy,  and  no  ground  for  interference  by  a  court  of  equity  by  injunc- 
tion was  shown." 

In  that  behalf  there  are  two  or  three  other  cases  of  the  same  char- 
acter. There  is  the  case  of  Anderson  v.  Hamilton  Co.  {Comrs.)  supra, 
that  was  a  petition  in  error.  In  that  case  it  was  claimed  that,  while  the 
record  on  its  face  shows  that  the  petition  for  the  ditch  was  signed  by 
twenty  petitioners  and  presented  to  the  commissioners  and  that  notice 
had  been  given,  it  was  averred  that  not  twelve  of  those  twenty  were 
freeholders,  and  that  in  fact  no  notice  had  been  given.  An  attempt  was 
made  to  introduce  testimony  upon  that  claim  to  show  that  there  were 
not  twelve  of  those  petitioners  freeholders,  and  that  notice  had  not 
actually  been  given,  which  the  court  refused  to  allow  to  be  introduced. 
The  case  was  taken  to  the  Supreme  Court  which  merely  hinted  at  the 
question  as  to  whether  a  petition  in  error  was  the  proper  remedy,  but 
the  Supreme  Court  held  that  the  court  of  common  pleas  erred  in  not 
allowing  the  plaintiff  to  show  that  there  was  not  a  petition  signed  by 
at  least  twelve  freeholders,  and  no  notice  as  prescribed  by  the  statute. 
There  was  no  finding  in  the  record  that  these  were  freeholders;  there 
was  no  copy  of  the  notice  in  the  record.  You  must  observe  that  these 
two  matters  were  jurisdictional  facts.  If  the  petition  for  the  ditch 
was  not  signed  by  twelve  freeholders  and  notice  not  given  as  required 
by  law,  the  commissioners  never  obtained  jurisdiction.  The  court  held 
that  question  might  be  raised  in  a  proceeding  in  error,  and  that  there- 
fore the  court  of  common  pleas  erred  in  not  allowing  the  plaintiff  to 
show  that  the  commissioners  never  did  obtain  jurisdiction.  You  will 
find  that  when  this  case  is  referred  to  in  subsequent  decisions,  the  court 
called  attention  to  the  fact  that  the  errors  for  which  it  was  reversed 
went  to  the  jurisdiction  of  the  court.  The  questions  raised  in  this  court 
do  not  go  to  the  jurisdiction  of  the  trustees  at  aU.    It  is  admitted  that 
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the  trustees  had  jurisdiction;  it  is  admitted  that  a  proper  petition  was 
filed,  that  notice  was  given,  that  this  plaintiff  had  notice  and  appeared 
before  the  trustees  and  attempted  to  assert  his  rights.  Let  us  look 
at  some  other  cases. 

The  court  says  in  Oreene  Co,  (Comrs.)  v.  Harbine,  74  Ohio  St. 
318,327: 

''In  Haff  V.  Puller,  45  Ohio  St.  495,  it  is  held  that  the  final  orders 
of  the  township  trustees  establishing  ditches  may  be  reversed  by  peti- 
tion in  error  for  errors  apparent  on  the  record ;  and  that  such  procedure 
and  not  injunction  is  the  appropriate  remedy  for  the  correction  of  such 
errors,  and  in  the  opinion  it  is  said  that  the  same  rule  applies  to  the 
final  orders  of  county  commissioners  establishing  ditches;  that  the  rule 
has  been  applied  where  the  errors  so  appearing  render  the  pfoceedingB 
void  for  want  of  jurisdiction. 

**In  the  present  case  the  want  of  jurisdiction  does  not  arise  from 
some  error  appearing  on  the  record  of  the  proceedings  but  from  want 
of  power  in  the  commissioners  to  act  at  all." 

I  will  now  call  attention  to  the  case  ot^  Lewis  v.  Laylin,  46  Ohio  St. 
663,  676  [23  N.  E.  Rep.  288]  : 

"The  principle  decided  in  Haff  v.  Fuller,  supra,  applies  equally 
as  well  to  proceedings  before  county  commissioners  under  the  two-mile 
assessment  pike  laws,  as  to  proceedings  before  township  trustees  under 
the  ditch  laws.  In  that  case  the  action  was  directly  to  enjoin  the  con- 
struction of  the  improvement  (a  ditch),  while  in  the  case  before  ub 
it  was  to  enjoin  the  collection  of  an  assessment  to  pay  its  cost,  which 
latter  action  is  authorized  by  chapter  13  of  the  code  of  civil  procedure ; 
but,  in  either  case,  it  was  the  jurisdiction  of  the  board  and  the  regularity 
of  the  proceeding  had  before  it,  that  were  challenged;  and  the  right 
of  the  party  to  do  this  in  equity,  cannot  depend  upon  his  lying  by  until 
the  improvement  is  substantially  completed,  and  then  seeking  to  ac- 
complish by  its  aid  what  he  could  have  done  by  a  proceeding  in  error. 
The  rule  is  laid  down  in  45  Ohio  St.  [495],  497,  [supra],  as  follows: 
*As  a  result  of  the  rule  that  courts  of  equity  do  not  entertain  jurisdic- 
tion for  the  enforcement  of  rights,  or  the  prevention  of  wrongs,  when 
the  legal  tribunals  are  capable  of  affording  redress,  it  is  always  a  suf- 
ficient objection  to  the  granting  of  an  injunction,  that  the  party  ag- 
grieved has  a  full  and  adequate  remedy  at  law.  In  the  application  of 
the  rule  it  is  accordingly  held,  that  courts  of  equity  will  not  sit  as  courts 
of  error,  to  revise  and  correct  proceedings  at  law,  or  grant  injunctions 
against  judgments,  because  of  errors  in  the  proceedings,  where  proper 
relief  can  be  had  in  the  ordinary  course  of  appellate  procedure/  The 
omissions  and  irregularities,  held  by  the  circuit  court  to  be  errors  in- 
validating the  proceeding  had  before  the  county  conmiissioners,  were 
all  apparent  on  the  face,  and  for  their  correction  there  was  provided  a 
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legal  remedy  by  petition  in  error,  and  they  were  not  proper  predicates 
for  equitable  relief." 

Now  the  diflPerence  between  these  cases  and  the  case  at  bar  is  that 
the  errors  complained  of  are  not  jurisdictional  facts,  nor  do  they  appear 
en  the  face  of  the  record. 

Let  us  look  at  the  case  of  Hays  v.  Jones,  supra. 

The  fourth  paragraph  of  the  syllabus  is  as  follows : 

''In  cases  arising  under  these  road  improvement  statutes,  where  no 
remedy  is  named,  and  the  jurisdiction  of  the  board  of  county  commis- 
sioners is  made  the  question,  proceedings  in  equity  to  inquire  into  the 
jurisdictional  facts,  and  for  injunction,  is  a  proper  remedy." 

This  matter  was  also  examined  in  Musser  v.  Adair,  55  Ohio  St. 
466,  476  [45  N.  E.  Rep.  903] : 

"Reliance  is  placed  upon  Haif  v.  Fuller,  45  Ohio  St.  495,  and 
Lewis  V.  Laylin,  46  Ohio  St.  663.  These  cases,  as  will  be  shown,  must 
be  confined  to  their  particular  facts.  The  first  was  a  suit  to  enjoin  the 
construction  of  a  ditch.  In  such  cases  records  are  required  to  be  made 
and  kept  of  their  proceedings ;  and  it  was  there  held  that  a  proceeding 
in  error  is  the  proper  remedy,  where  the  defects  complained  of  are  ap- 
parent on  the  face  of  the  record,  and  that  injunction  is  only  proper 
where  they  do  not,  and  have  to  be  supplied  by  averment.  The  same 
may  be  said  of  Leivis  v.  Laylin.  It  grew  out  of  a  road  improvement  un- 
der the  two-mile  law;  and  the  assessments  were  questioned  on  irregu- 
larities in  the  proceedings,  and  averments  made  of  matters  aliunde  the 
record.  The  only  evidence  introduced  of  the  irregularities  charged,  was 
the  record  itself;  these  the  court  regarded  as  of  no  consequence,  and 
remarked  that  the  case  could  be  disposed  of  for  this  reason  on  the  deci- 
sion of  the  former  case.  In  Oenin's  Exr.  v.  Belmont  Co.  {Aud.)  18 
Ohio  St.  534,  no  question  was  made  or  considered  by  the  court  as  to 
the  review  of  the  proceedings  of  the  auditor  on  error.  The  question 
passed  suh  silentio,  and  the  case  is  therefore,  not  authority  on  the  point. 

''Authority  for  a  proceeding  in  error  in  such  cases  is  based  upon 
the  clause  in  Sec.  6708  Rev.  Stat.,  conferring  jurisdiction  In  error  on 
the  court  of  common  pleas  to  review  the  judgments  of  justices  of  the 
peace  and  probate  courts;  and  by  which  it  is  extended  to  *any  other 
tribunal,  board  or  officer  exercising  judicial  functions,  and  inferior  in 
jurisdiction  to  the  court  of  common  pleas.*  This  clause  of  the  section, 
so  far  as  it  relates  to  ministerial  officers,  is  open  to  the  objection  on 
which  Logan  Branch  Bank,  ex  parte,  was  decided.  This  case  is  sound 
in  principle,  and  should  not  be  departed  from  further  than  has  been 
done  in  the  two  preceding  cases.  The  above  clause  in  Sec.  6708  cannot 
be  applied  to  cases  coming  within  the  provisions  of  Sec.  5848  Rev. 
Stat.,  affording  a  remedy  by  injunction  against  the  collection  of  illegal 
taz^  and  assessments.     On  well  settled  principles  of  construction,  the 
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provisions  of  this  section  must  be  excepted  out  of  the  generality  of  the 
language  used  in  Sec.  6708.  If  not,  a  statute,  highly  remedial,  would,  in 
a  measure,  be  emasculated." 

Now  what  are  the  facts  in  this  case!  It  is  admitted  to  be  in  court 
upon  the  question  of  assessment  of  benefits.  There  is  no  question  that 
the  proceedings  are  not  regular.  Where  and  how  could  the  plaintiff 
file  a  petition  in  error?  It  has  been  decided  and  so  stated  by  the  Su- 
preme Court  in  nearly  all  these  cases  (and  it  is  a  question  to  which  there 
can  be  no  contest)  that  if  an  assessment  is  improperly  and  corruptly 
made,  or  if  it  is  made  by  fraud  or  mistake,  it  may  deprive  a  man 
of  his  property  without  giving  him  any  remedy  whatever,  if  he  has 
no  remedy  by  application  to  a  court  of  equity.  The  constitution  says 
you  cannot  take  his  property  without  giving  him  compensation.  How 
is  the  compensation  fixed  in  the  first  instance?  If  it  is  a  township  road 
or  township  ditch,  it  is  fixed  by  the  trustees ;  if  a  county  road  or  county 
ditch,  by  viewers  appointed  by  the  commissioners.  He  has  an  appeal 
from  this  decision  to  the  probate  court,  where  he  may  have  a  jury. 
Therefore  that  provision  of  the  constitution  is  complied  with.  He  can 
have  that  appeal,  but  when  it  comes  to  the  matter  of  assessment  (and 
that  may  be  either  in  requiring  a  party  to  pay  a  certain  amount  of 
money,  or  construct  a  certain  portion  of  the  improvement)  there  is  no 
appeal  given  him  whatever,  if  he  is  not  satisfied  with  that.  The  only 
thing  left  for  him  is  an  application  to  a  court  of  equity,  and  in  one  of 
those  decisions  it  is  said  that  right  is  given  him  outside  of  any  statute. 
It  is  a  constitutional  right  and  you  cannot  deprive  him  of  >it. 

Suppose  for  instance  in  the  location  of  a  ditch  or  road,  the  trustees 
and  the  appraisers  should  conspire  together  and  would  say,  **You 
need  not  allow  him  any  compensation."  Suppose  the  trustees  would 
say,  **You  need  not  allow  him  any  compensation  for  land  taken,"  he  can 
take  his  appeal  in  that  matter  and  have  a  jury  come  out  and  assess 
it,  but  we  will  fix  him  in  another  way;  we  will  allow  him  a  good 
round  compensation  and  his  damages,  but  wait  until  you  come  to  the  con- 
struction of  the  road  and  then  we  will  settle  with  him ;  we  will  settle  the 
compensation  with  him  in  assessing  benefits."  What  remedy  has  het  His 
only  remedy  is  by  application  to  a  court  of  equity.  That  matter  was  fully 
settled  in  Blue  v.  WeiHz,  54  Ohio  St.  247  [43  N.  E.  Rep.  493].  My  atten- 
tion  is  called  to  the  fact  that  the  petition  in  this  case  is  practically,  so  far 
as  the  facts  can  be  applied,  copied  from  Blue  v.  Wentz,  supra.  There 
had  been  the  same  proceedinjrs.    The  court  in  that  case  sajrs,  page  255 : 

"The  right  which  the  higher  tenement  has  to  require  the  lower  one 
to  receive  from  it  the  surface  water  that  naturally  drains  to  and  upon 
it,  is  a  right  incident  to  the  higher  tenement,  and  a  part  of  the  property 
of  the  owner  in  it ;  and  for  any  invasion  of  this  right  the  law  will  afford 
him  a  remedy.    Washburn,  Easements   23,  211,  336;  Tootle  v.  Clifton, 
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22  Ohio  St.  247  [10  Am.  Itep.  732] ;  Butler  v.  Peck,  16  Ohio  St.  334  [88 
Am.  Dec.  452] ;  Crawford  v.  Rambo,  44  Ohio  St.  279,  284  [7  N.  E.  Rep. 
429] ;  Kauffman  v.  Griesemer,  26  Pa.  St.  407  [67  Am.  Dec.  437].  Th(» 
reason  for  this  usually  given,  and  generally  accepted,  is  that  water  is 
naturally  descendible,  so  that,  in  the  course  of  nature,  water  must 
flow  from  a  higher  to  a  lower  level ;  and  the  owner  is  entitled  to  enjoy 
bis  property  with  such  natural  advantages  as  are  derived  from  its  situa- 
tion.'' 

And  again  on  page  256  the  court  says : 

''The  petition  of  the  plaintiffs  makes  a  case  for  relief;  and,  if  thii 
facts  are  as  stated  in  the  petition,  the  assessments  should  be  enjoined. 
Or  if  some  benefits  are  conferred  on  the  lands  of  the  plaintiffs  by  the 
improvement  for  which,  within  the  princjiples  before  stated,  they  may 
be  assessed,  power  is  conferred  on  the  court  by  Sec.  4491  Rev.  Stat.,  to 
set  aside  the  assessments  and  cause  such  apportionment  of  the  cost  and 
expenses  to  be  made,  as  is  required  by  the  facts  of  the  case." 

After  carefully  examining  the  matter,  I  am  satisfied  that,  while 
jurisdictional  facts  appear  on  the  record,  yet  under  the  allegations  of 
the  petition  and  the  state  of  the  proceedings,  the  proper  remedy  is  by 
injunction  and  the  demurrer  will  be  overruled. 

Exceptions  noted  by  defendants. 


BUILDING  ASSOCIATIONS— ESTOPPEL. 

[Superior  Court  of  Cincinnati,  1908.] 
Francis  Metz  v.  McCook  Loan  &  Bldg.  Co. 

1.  BoRBOwiNo  Member  of  Building  Association  Bound  bt  Amendment  Enacted 
Subsequently  to  His  Admission. 

A  borrowing  member  of  a  building  association  becoming  such  in  1888,  when 
the  Kuehnert  law  (act  83  O.  L.  lid)  permitting  such  associations  to 
amend  their  constitutions  was  in  force,  and  when  such  association  was 
working  under  a  constitution  providing  for  amendments  thereto,  is 
bound  by  an  amendment  enacted  subsequently  to  h)s  admission,  provid- 
ing that  interest  should  be  charged  only  on  the  amount  remaining  due 
at  the  end  of  each  year,  and  dividends  paid  only  on  the  amount  paid 
In  during  the  current  year,  he  having  agreed  to  abide  by  future  amend- 
ments. 

[For  other  cases  In  point,  see  2  Cyc.  Dig.,  "Building  and  Loan  Assns.," 
SS  20-28.— Ed.] 

2.  Estoppel  by  Acquiescence  and  Silence. op  Bun.DiNo  Association  Member. 

A  borrowing  member  of  a  building  association  having  acquiesced  for  seven 
years  in  semi-annual  settlements  made  by  the  association  before  he  ceased 
to  be  B  member,  and  then  remaining  silent  for  another  six  years  after 
the  final  settlement  with  him,  and  until  the  membership  of  the  associa- 
tion had  changed  and  it  no  longer  had  control  of  the  earnings  thus  dls- 
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trlbuted,  is  estopped  from  denxanding  an  accounting  for  any  larger  share 
of  the  profits  of  the  association  than  was  received  by  him  In  due  courBe. 

[Syllabus  approved  by  the  court.] 

Winkler  &  Spicer*  for  plaintiff. 

H.  O.  Hauck  and  F.  F.  Dinsmore*  for  defendant 

SPIEGEL*  J. 

Plaintiff  alleges  that  she  is  the  widow  of  Charles  Metz,  who  on 
October  15,  1888,  became  a  member  of  the  defendant  company,  sub-* 
scribing  to  five  shares  of  its  stock  of  the  value  of  $500  per  share,  upon 
which  he  borrowed  the  sum  of  $2,250,  the  value  of  four  and  one-half 
shares,  securing  said  loan  by  a  mortgage  containing  the  usual  conditions 
of  a  building  ■  association  mortgage,  and  concluding  with  the  clause, 
**and  that  he  will  comply  with  the  constitution  and  by-laws  of  the  said 
company,  and  all  amendments  thereto."  At  the  death  of  the  said  Charles 
Metz  plaintiff  became  the  owner  of  said  shares  of  stock,  and  continued 
the  payment  of  said  loan  in  weekly  installments  from  the  death 'of  her 
husband,  April  6,  1896,  until  July  1,  1902,  when  she  paid  off  said  loan, 
had  the  mortgage  canceled  and  her  membership  in  said  building  associa- 
tion terminated. 

Plaintiff  alleges  that  at  the  time  her  deceased  husband  became  a 
member  of  said  company  and  contracted  for  said  loan,  its  constitution 
provided,  among  other  things,  that  the  profits  of  said  company  should 
be  calculated  every  six  months,  and  after  the  payment  of  expenses,  and 
deductions  for  a  reserve  fund,  the  balance  should  be  transferred  to  the 
credit  of  all  members,  borrowing  and  nonbon*owiiig;  that  this  was  done 
until  August  10,  1906;  that  afterward,  contrary  to  the  provision  of 
said  constitution,  the  defendant  refused  to  pay  dividends  to  plaintiff 
pro  rata  upon  the  whole  amount  of  money  theretofore  paid  in  by  her 
deceased  husband  and  herself  up  to  the  six  months  prior  to  the  time  of 
the  declaring  said  dividends,  and  instead  paid  to  plaintiff  dividends  only 
on  the  amounts  paid  in  by  her  on  the  principal  of  her  indebtedness  dur- 
ing the  six  months  prior  to  the  declaration  of  such  dividends,  although 
plaintiff  made  demand  therefor  and  was  entitled  thereto. 

Upon  this  statement  of  facts  plaintiff  prays  for  an  accounting  and 
that  the  dividends  due  her  from  August  10,  1906,  to  July  1,  1902,  should 
be  determined  and  judgment  awarded  her  for  the  amount  so  found, 
together  with  interest.  A  copy  of  the  constitution  in  force  October  15, 
1888,  is  attached  to  the  petition. 

Defendant's  answer  admits  the  allegations  of  plaintiff's  petition, 
but  pleads  two  defenses: 

That  in  accordance  with  the  constitution  which  authorized  amend- 
ments, and  with  the  contract  entered  into  by  plaintiff's  decedent  to 
abide  by  all  amendments  thereto,  said  constitution  was  amended  Sep- 
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tember  9,  1895,  providing  that  the  earnings  of  the  company  should  be 
calculated  semi-annually  and  applied  to  the  payment  of  expenses  and 
to  the  reserve  fund,  and  the  balance  transferred  to  the  credit  of  the 
members;  further,  that  each  share  for  which  money  had  been  drawn 
should  be  considered  as  a  paid  out  share,  and  that  interest  should  be 
charged  only  on  the  amount  remaining  due  at  the  beginning  of  each 
year,  and  dividends  paid  only  on  the  amount  paid  in  during  the  current 
year. 

2.  Defendant  further  defends  that  from  September  9,  1895,  until 
the  date  of  the  filing  of  the  petition  herein,  September  12,  1907,  during 
a  period  of  twelve  years,  it  acted  in  accordance  with  the  amendment, 
distributing  its  earnings  to,  and  making  settlement  with,  all  its  mem- 
bers, borrowing  and  nonborrowing  alike  on  this  basis;  that  all  profits 
earned  prior  to  the  cancellation  of  the  mortgage  of  Charles  Metz,  name- 
ly, July  1,  1902,  have  been  distributed  and  that  defendant  has  no  longer 
any  control  over  the  same,  and  over  those  earned  since  that  time ;  that 
Charfes  Metz  and  the  plaintiff  herein  had  full  knowledge  of  the  man- 
ner in  which  said  earnings  were  distributed  under  the  amendment  to 
the  constitution,  received  their  dividends  and  acquiesced  in  said  dis- 
tribution up  to  and  until  the  settlement  and  payment  of  the  loan  on 
July  1,  1902,  and  further  acquiesced  in  said  final  settlement  until  the 
filing  of  the  petition  in  this  cause,  a  period  of  more  than  five  years. 

To  this  answer  plaintiff  has  filed  a  general  demurrer. 

It  will  not  be  necessary  in  the  determination  of  the  cause  to  again 
discuss  the  elementary  proposition  that  both  the  federal  and  state  con- 
stitutions guarantee  the  inviolability  of  contracts,  and  that  one  contract- 
ing party  cannot  change  the  contract  to  .the  detriment  of  the  other.  That 
question  is  not  involved  in  the  case  at  bar.  Defendant  claims,  and  the 
demurrer  admits  it,  that  plaintiff  entered  into  a  contract  to  be  in  force 
not  only  in  accordance  with  the  provisions  of  the  then  existing  constitu- 
tion, but  also  in  accordance  with  all  future  amendments  thereto.  This 
contract  was  entered  into  in  the  year  1888,  when  the  Kuehnert  law  (act 
83  0.  L.  116)  authorizing  building  associations  to  amend  their  constitu- 
tions was  in  force,  having  been  adopted  in  1886.  The  law  was  passed 
to  annul  the  effect  of  a  decision  of  our  Supreme  Court  in  Seibcl  v. 
Building  Assn,  43  Ohio  St.  371  [2  N.  E.  Rep.  417],. holding  that  there 
could  be  no  discrimination  between  nonborrowing  and  borrowing  mem- 
bers in  the  distribution  of  dividends  by  a  building  association.  The 
Kuehnert  law  authorized  building  associations  to  amend  their  constitu- 
tions so  as  to  provide  that  the  dividends  of  borrowing  members  should 
be  calculated  only  upon  their  annual  payments,  but  that  the  reduction 
of  interest  should  be  made  upon  their  entire  payments;  whereas,  the 
calculation  of  dividends  of  nonborrowing  members  should  be  upon  the 
total  undrawn  payment  made  by  them  on  their  shares.     It  was  in  ac- 
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cordance  with  this  law  in  force  two  years  before  Charles  Metz  became  a 
member  of  the  defendant,  that  said  company  amended  its  constitution, 
and  dealt  with  him  and  plaintiff  accordingly. 

An  examination  of  the  constitution  in  force  in  1888  attached  to  the 
petition  shows  that  it  contained  no  amendments.  The  contract  of 
Charles  Metz  that  he  would  abide  the  constitution  and  all  amendments 
thereto  must  therefore  refer  to  future  amendments,  and  if  these  amend- 
ments were  not  obnoxious  to  law  or  equity  he  is  bound  thereby.  Thi* 
Kuehnert  law  authorized  this  amendment,  and  as  Charles  Metz  con- 
tracted with  a  view  to  future  legal  amendments  he  is  bound  by  his  con- 
tract. 

Under  the  second  defense  the  company  claims  that  for  a  period 
of  seven  years,  from  1895  to  1902,  when  the  plaintiff  ceased  to  be  a  mem- 
ber of  the  company,  having  paid  the  loan  in  full,  semiannual  dividends 
were  declared,  credited  and  accepted  by  plaintiff  in  accordance  with 
the  amended  constitution,  and  that  for  a  further  period  of  six  years, 
until  the  filing  of  this  suit,  such  final  settlement  was  acquiesced  in  by 
her;  that  said  company  no  longer  has  any  control  of  its  then  earnings, 
owing  to  change  in  membership  during  said  period,  and  that  it  would  be 
unable  to  collect  from  those  who  received  more  than  their  proportionate 
share  under  plaintiff's  contention,  and  that  the  loss  would  have  to  fall 
upon  innocent  parties  now  members  of  the  company. 

If  those  facts  are  established  by  a  preponderance  of  the  evidence 
in  accordance  with  the  well  established  rules  of  equity,  then  again  plain- 
tiff could  not  recover. 

Upon  this  state  of  facts  the  demurrer  must  be  overruled.  I  cannot 
see  how  leave  to  plead  further  can  be  granted. 

Judgment  accprdingly. 


ARREST— COURTS, 

[Lucas  Common  Pleas,  July  6»  1908.] 

Edward  H.  Fields  v.  John  J.  RAGELMEm  et  al. 
pRivnjEGE  OP  Civil   Pbocess  Does   not  Extend  to   Suitob  in   Cbibonal  Pro- 

CXEDINO. 

The  privilege  from  arrest  extended  by  Sec.  5457  Rev.  Stat,  is  dis- 
tinguished in  its  application  to  suitors  in  civil  and  criminal  pro- 
ceedings. Hence,  under  Sec.  5459,  denying  the  extension  of  such  priv- 
ilege to  criminal  cases,  service  of  process  in  a  civil  action  upon  an 
accused  person,  voluntarily  seeking  a  hearing  before  a  grand  Jury  in  a 
county  other  than  that  of  his  residence,  wUl  not  be  quashed  as  Invalid. 

[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Arrest,"  88  11-20.— Bd.] 

[SyRabus  approved  by  the  court] 
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Motion  to  quash  service. 

Beard  &  Beard,  for  plaintiff. 
Chittenden  &  Chittenden,  for  defendants. 

BASSETT,  J, 

Two  separate  motions  are  filed  in  this  ease,  one  by  the  defendant, 
John  J.  Ragelmeir,  and  one  by  the  defendant,  George  W.  Crawford, 
each  motion  containing  the  same  grounds,  to  wit,  moving  the  court  to 
quash  the  service  of  summons  herein  and  dismiss  said  action,  for  the  rea- 
son that  said  court  has  no  jurisdiction  over  the  person  of  the  defendants. 

By  the  agreed  statement  of  facts  it  appears  that  the  defendant, 
Eagelmeir  was,  on  February  17,  1908,  present  at  a  preliminary  hearing 
or  investigation  before  a  justice  of  the  peace  in  Lucas  county,  Ohio,  and 
was  by  such  justice  ordered  to  enter  into  a  recognizance  to  appear 
before  the  court  of  common  pleas  of  Lucas  county,  Ohio,  then  in  session ; 
that  thereafter  the  grand  jury  of  said  county  convened  on  March  9, 
1908,  and  was  in  session  on  March  11,  1908,  when  the  defendant,  John 
J.  Ragelmeir,  was  served  with  summons  in  this  case,  that  is,  in  the 
case  now  under  consideration ;  that  the  defendant,  Ragelmeir,  was  never 
at  any  time  summoned  or  subpoenaed  to  appear  before  said  grand 
jury  on  said  March  11,  1908,  or  at  any  other  time  during  said  term  nor 
during  the  session  of  said  grand  jury ;  nor  was  he  at  any  time  requested 
by  any  member  of  the  said  grand  jury  or  said  court,  or  any  officer  of 
said  court,  nor  by  the  prosecuting  attorney  of  said  county  or  any  of 
his  assistants,  nor  by  the  clerk  of  said  court,  or  any  of  his  deputies, 
at  any  time  on  said  March  11,  1908,  or  any  other  time,  to  come  from 
the  county  of  Defiance,  Ohio,  and  appear  before  said  grand  jury,  as  a 
witness  in  his  own  defense,  or  in  any  other  capacity.  That  said  Ragel- 
meir without  any  petition  or  request,  or  without  any  summons  or  sub- 
poena, but  on  his  own  suggestion,  came  before  said  grand  jury  on  said 
March  11,  1908;  that  said  bond  given  in  said  criminal  proceeding 
in  said  justice  court,  did  not  provide,  nor  did  said  justice  of  the  peace 
order  that  said  John  J.  Ragelmeir  appear  from  time  to  time  before 
said  court  of  common  pleas  of  Lucas  county  to  await  the  grand  jury 
of  said  county,  nor  that  said  plaintiff  should  not  depart  therefrom  with- 
out leave. 

Certain  authorities  have  been  cited  by  counsel  for  the  mover,  among 
which  is  the  case  of  Andrews  v.  Lembeck,  46  Ohio  St.  38  [18  N.  E.  Rep. 
483;  15  Am.  St.  Rep.  547].  In  this  case  an  injunction  waa  sought  in 
Medina  county,  the  judges  of  that  judicial  district  being  engaged  and  not 
being  able  to  hear  the  case,  notice  was  served  upon  the  defendant  to 
appear  before  one  of  the  judges  in  Cuyahoga  county,  in  the  same 
judicial  district.  Upon  the  hearing  in  Cuyahoga  county,  the  defendant, 
a  party  to  the  suit,  appeared,  on  the  advice  of  his  counsel  that  his 
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presence  might  be  necessary  during  the  hearing,  and  the  Supreme 
Court  held  that,  under  Sec.  5459,  he  was  exempt  from  service,  and  that 
the  summons  there  served  upon  him  in  another  civil  action  was  not  good 
service. 

There  is  another  case,  cited  on  page  42,  Compion  v.  Wilder,  40  Ohio 
St.  130,  in  which  the  defendant  in  a  criminal  prosecution  was  extradited 
from  Pennsylvania  to  Ohio,  and  while  in  Ohio,  the  complaining  witness 
undertook  to  and  did  have  served  upon  the  defendant  (prior  to  his 
entering  into  bail,  or  at  least  soon  after  entering  into  bail  and  prior 
to  his  leaving  the  state  by  the  easiest  and  earliest  means  of  leaving,)  a 
summons  and  arrest.  In  that  case  the  Supreme  Court  held  that  as  a 
matter  of  good  faith,  the  complaining  witness  had  not  made  good 
service;  and  as  a  matter  of  good  faith  between  the  state  of  Ohio  and 
the  ^tate  of  Pennsylvania,  such  practice  would  not  be  tolerated ;  there- 
fore the  court  held  that  the  service  was  invalid  and  that  the  defendant, 
a  nonresident,  was  not  required  by  law  to  answer  to  the  summons,  that 
he  was  not  in  court  in  a  lawful  manner,  and  the  summons  was  set  aside. 
Mayer  v.  Nelson,  54  Neb.  434  [74  N.  W.  Rep.  841] ;  Letherby  v.  Shaver, 
73  Mich.  500  [41  N.  W.  Rep.  677] ;  Byler  v.  Jones,  22  Mo.  App.  623. 

Section  5457  of  the  Revised  Statutes  of  Ohio  sets  forth  certain 
persons  who  are  privileged  from  arrest.  Among  those  privileged  from 
arrest  are  officers,  suitors  and  witnesses  while  going  to,  attending  or 
returning  from  court.  The  only  qualification  to  that  provision  is  found 
in  Sec.  5459  Rev.  Stat.,  which  says, 

**  Nothing  in  this  subdivision  contained  shall  be  construed  to  extend 
to  cases  of  treason,  felony,  or  breach  of  the  peace,  or  to  privilege  any 
person  herein  specified  from  being  served  at  any  time  with  a  sununons 
or  notice  to  appear.*' 

It  will  be  noticed  in  Compton  v.  Wilder,  supra,  that  they  not  only 
had  served  the  summons  or  notice  to  appear,  but  they  also  had  issued 
the  order  for  arrest,  and  the  court  held,  that  consequently  it  was 
invalid. 

In  this  case  no  or^er  for  arrest  has  been  made.  Under  the  common 
law  a  capias  is  a  writ  commanding  the  sheriff  to  take  charge  of  the 
defendant  and  have  him  before  the  court  to  answer  the  charge  therein 
contained;  it  is  called  a  capias  ad  respondendum  when  issued  before 
judgment  and  a  capias  ad  faciendum  when  issued  after  judgment.  It 
directs  that  the  defendant  be  compelled  to  appear,  while  the  sole  object 
of  the  summons  is  that  he  be  notified.  We  state  this  merely  as  a  means 
of  distinguishing  between  a  capias  at  common  law  and  a  summons  under 
our  code. 

When  the  defendant,  Ragelmeir,  voluntarily  entered  into  Lucas 
county  and  voluntarily  appeared  before  the  grand  jury,  he,  of  his 
x)wn    accord,    submitted   himself    to    that   jurisdiction.     He    had    no 
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legal  right  to  appear  before  the  grand  jury;  he  could  not  introduce 
witnesses;  he  could  not  challenge  the  jurors  before  the  oath  was  ad- 
ministered ;  he  could  not  demur  to  the  complaint,  nor  cross-examine  the 
complaining  witness,  until  the  indictment  was  filed  and  the  case  docketed 
and  the  defendant  arrested.  He  could  not  be  considered  as  in  court 
and  compelled  to  make  answer;  neither  could  the  grand  jury  punish  him 
as  for  contempt  by  exercising  the  ordinary  powers  of  a  court  of  law. 
State  V.  Hamlin,  47  Conn.  95;  State  v.  Wolcott,  21  Conn.  271;  People 
V.  Goldenson,  76  Cal.  328  [19  Pac.  Rep.  161]. 

In  Compton  v.  Wilder,  to  which  we  have  referred,  it  was  found 
there  that  the  plaintiff  had  acted  in  bad  faith,  in  forcibly  bringing  a 
nonresident  of  Ohio  into  the  jurisdiction.  This  case,  however,  now  on 
hearing,  is  free  of  the  charge  even  of  malice,  f liud,  connivance  or  pro- 
curement on  the  part  of  the  plaintiff  to  inveigle  the  defendant  into  this 
jurisdiction;  indeed  the  agreed  statement  of  facts  shows  that  the  de- 
fendant came  here  voluntarily,  and  without  a  subpoena  appeared 
before  the  grand  jury.  The  case  is  not  only  free  from  the  objection 
that  it  is  not  in  good  faith  or  in  fraud  of  the  law,  but  it  is  free  from 
the  objection  that  the  service  of  summons  or  notice  was  served  upon 
the  defendant  in  a  manner  which  tends  to  impede  or  embarrass  the 
administration  of  public  justice;  for,  as  the  court  has  already  said, 
he  had  no  lawful  occasion  to  attend  upon  the  hearing  before  the  grand 
jury.  The  weight  of  authority  seems  to  favor  a  distinction  to  be  made 
between  a  criminal  and  a  civil  case;  that  is  to  say,  a  suitor  in  a  civil 
case,  while  attending  that  case  in  his  own  interest,  either  as  a  witness 
or  a  suitor  or  otherwise,  is  privileged  from  being  served  with  a  sum- 
mons in  another  civil  action. 

In  the  case  of  White  v.  Underwood,  46  L.  B.  A.  706  (N. C),  it  is 
said: 

''Confinement  in  jail  for  default  of  bail  in  a  criminal  case  does 
not  preclude  legal  service  on  the  prisoner  of  summons  in  a  civil  action 
with  an  order  of  arrest  and  bail  ancillary  thereto." 

We  do  not  think  the  decisions  in  Ohio  go  that  far.  Again  it  is 
said,  page  707: 

**A  person  in  custody  on  a  criminal  charge  may,  before  or  after 
conviJtion,  be  served  with  civil  process.''  Slade  v.  Joseph,  5  Daly  (N. 
Y.)  187,  190;  Byler  v.  Jones,  22  Mo.  App.  623  (4  West.  896) ;  Moore 
V.  Green,  73  N.  C.  394  [21  Am.  Rep.  470]. 

Again  on  page  709,  it  is  quoted  as  follows : 

"The  absence  of  privilege  afforded  by  a  criminal  arrest  is  illus- 
trated by  cases  recognizing  the  validity  of  service  immediately  after 
a  discharge  from  custody  while  defendant  is  still  practieally  in  the 
power  of  the  court." 

''One  who  has  been  convicted  of  an  assault  in  a  court  of  special 
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sessions  is  not  privileged,  while  returning  home,  from  arrest  in  a  civil 
action."    Lucas  v.  Albee,  1  Denio  666. 

**A  defendant  who  has  been  brought  into  court  by  a  criminal  process 
and  discharged  from  arrest  upon  giving  bail  is  not  exempt  from  arrest 
on  a  civil  process  immediately  afterwards,  before  he  leaves  the  court 
room."    Moore  v.  Green,  73  N.  C.  394  [21  Am.  Rep.  470]. 

"One  under  lawful  arrest  is  not  on  that  account  exempted  from 
service  of  civil  process ;  and  there  is  no  reason  why  one  arrested  in  an- 
other county,  and  taken  from  that  county  into  the  county  within  which 
the  plaintiff  resides, — provided  that  where  the  arrest  was  procured  by 
the  plaintiff  it  was  procured  rightfully, — ^may  not  be  served  with  a 
summons  in  a  suit  brought  by  the  plaintiff."    Byler  v.  Jones,  supra, 

**  Service  upon  one," induced  by  false  representations,  to  come  into 
the  jurisdiction  of  a  court,  for  the  process  upon  him,  is  to  abuse  the 
process,  and  will,  on  motion,  be  set  aside.  Byler  v.  Jones,  supra; 
Pilcher  v.  Graham,  9  Circ.  Dec.  825  (18  R.  5). 

But  as  the  court  has  already  said,  the  question  of  bad  faith  does 
not  enter  into  this  case.  Again  it  is  said  in  the  case  of  Smith  v.  Nicola, 
19  Pa.  Co.  Ct.  Rep.  440  [6  Pa.  Dist.  Rep.  595]  : 

"A  defendant  attending  court  to  answer  a  criminal  charge,  is  not 
privileged  from  service  of  civil  process." 

The  neKt  case  that  is  noted  in  plaintiff's  brief  is  the  case  of  KreU 
Piano  Co,  v.  KreU,  12  Dec.  633.  We  have  not  the  case  here,  but  that 
is  a  case  in  Hamilton  county  where  a  nonresident  of  the  county  appeared 
in  Cincinnati  at  the  time  certain  depositions  were  taken.  Instead  of 
attending  to  his  legal  business  and  returning  .home  with  reasonable 
promptness  after  the  depositions  were  taken,  he  stayed  in  the  city  and 
made  personal  visits;  and  the  court  held  that  the  service  was  good  be- 
cause he  had  delayed  or  deviated  from  the  usual  course  of  returning 
home  in  the  usual  time.  In  other  words,  he  was  voluntarily  there  for 
his  own  personal  pleasure  or  gratification  and  was  not  there  by  reason 
of  the  service  of  summons  or  in  attendance  on  a  trial,  and  therefore  was 
not  privileged  from  service  on  that  account. 

It  is  held  in  the  case  of  Moyer  v.  Place,  13  Pa.  Co.  Ct.  Rep.  163 :  "A 
party  to  a  civil  suit  in  attendance  on  the  trial,  is  privileged  from  service 
of  a  writ.  No  such  privilege  exists  where  the  party  served  is  a  defend- 
ant in  a  criminal  indictment,"  and  the  case  proceeds  along  that  line. 
A  great  many  other  cases  to  the  same  effect  might  be  cited,  but  for 
present  purposes  it  is  needless  to  do  so. 

So  that,  by  reason  of  the  agreed  statement  of  facts,  and  the  law, 
the  court  holds  that  the  service  of  summons  upon  each  defendant  in  this 
case  was  valid.    The  motions  are  therefore  overruled. 
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Machine  Co.  v.  Neth. 

COURTS— INJUNCTIONS— PATENTS. 

[Montgomery  Common  Pleas,  April  8,  1904.] 
•Recording  &  Computing  Machines  Co.  v.  George  Neth  et  al. 

1.  JUBTSDICTION   OF   StATE  COURTS   CONCERNING    PATENTS    AND   SECRET  MECHANICAL 

Ideas. 
A  state  court  bas  jurisdiction  to  enjoin  the  divulging  of  secret  mechanical 
ideas   the    knowledge    of    which    was    obtained    in    confidence    and    to 
protect  the   rights  of   parties   concerning   patents,   notwithstanding   in- 
fringement suits  may  be  pending  in  the  federal   courts. 
[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Patents,"  §§  49-52.— Ed.] 

2.  Failube  to  Sign  Contract  Does  not  Necessarily   Deprive  it  or. Binding 
Character. 

The  minds  of  the  parties  having  met  with  reference  to  a  proposed  con- 
tract in  writing,  and  the  conditions  to  be  embodied  therein,  the  mere 
fact  that  the  contract,  which  was  not  ready  for  signature  at  the  time 
of  reaching  the  agreement  was  never  signed  does  not  deprive  it  of  its 
binding  character.  Hence,  such  a  contract,  where  not  within  the  scope 
of  the  statute  of  frauds,  is  enforcible. 

[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Contracts,"  SS  278.  279.— Ed.] 

S.  Disclosure  of  Mechanical  Secrets  Confidentially  Obtained  by  Employe 
Will  be  Enjoined. 
One  employed   to   perfect  an   invention   occupies   a   confidential    relation 
toward  his  employer,   and   Is  not  at  liberty  to  make  disclosures  con- 
cerning mechanical   secrets   learned    in    the   experimenting    room.    Ac- 
cordingly  he   will   not   be   permitted,   after   successfully   accomplishing 
the  work  for  which  he  was  employed  and  perfecting  the  machine,   to 
claim  title  thereto  as  against  his  employer,  or  to  engage  in  work  for 
a   rival   concern   on   the   same   machine   or   other   machines   involving 
the  same  mechanical  features,  or  involving  the  devices  or  ideas  pecu- 
liar to  such  machine. 
[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Injunctions,"  S§  318-322;    6 
Cjrc.  Dig.,  "Patents,"  §  45;   7  Cyc.  Dig.,  "Trade  Secrets,"  §§  3-9.— Ed.] 

[Syllabus  approved  by  the  court.] 

Injunction. 

Sprigg,   Fitzgerald  &  Sprigg,  for  plaintiff. 
R.  J.  McCarty,  Dickson  &  Clarlc  and  Young  &  Young,  for  de- 
fendants. 

KUMLER,  J.    (Orally.) 

This  matter  came  before  Judge  Brown  last  July  on  an  application 
for  a  tempK)rary  restraining  order  to  restrain  George  Neth  and  Clarence 
H.  Tamplin  from  giving  away  or  divulging  certain  information  or 
transferring  certain  patents,  patent  rights,  and  so  on. 

On  that  application  a  temporary  restraining  order  was  issued,  and 
the  matter  came  up  before  this  court  some  three  or  four  weeks  ago  to 
be  heard  upon  its  merits. 

The  plaintiff,  after  making  the  usual  averments,  alleges  that  on 

♦Affirmed  on  appeal  by  the  circuit  court  without  report,  and  on  error  by 
the  Supreme  Court,  without  report,  Neth  v.  Machines  Co.  75  Ohio  St  603. 
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February  5,  1904,  William  I.  Ohmer  sold  and  transferred  to  plaintiff, 
the  Recording  &  Computing  Machine  Company,  all  of  his  interest  in 
certain  car  fare  registers,  inventions,  processes  and  so  on.  The  petition 
then  avers  that  for  several  years  last  past  the  defendants,  Neth  and 
Tamplin,  have  been  employed  by  said  Ohmer  and  by  the  plaintiff  as 
successors,  as  experimenters  under  the  direction  of  said  Ohmer  in  the 
experiment  department  of  their  said  business,  and  in  a  confidential 
relation  to  them,  and  have  received  large  salaries  under  said  employment 
from  plaintiff  and  the  said  Ohmer.  By  reason  of  their  connection  with 
the  said  experimental  department  of  plaintiff  said  Neth  and  Tamplin 
have  acquired  valuable  information  as  to  mechanism  of  the  machines 
being  developed  and  manufactured  by  the  plaintiff;  that  on  or  about 
June  10,  1904,  the  defendants,  Neth  and  Tamplin,  represented  to  the 
officers  of  the  company  that  they  had  developed  a  certain  machine, 
representing  to  them  that  it  was  new  in  mechanism  and  principle  and 
that  it  was  patentable  and  did  not  infringe  upon  any  other  mechanism 
of  any  other  person  whatsoever.  Whereupon  Mr.  Ohmer,  acting  in 
behalf  of  plaintiff,  entered  into  a  contract  in  his  name  with  the  de- 
fendants, Neth  and  Tamplin,  by  the  terms  of  which  he  agreed  to  buy 
of  the  defendants,  Neth  and  Tamplin,  the  said  improved  mechanism 
and  registering  machine,  when  said  machine  was  completed  as  a  practi- 
cable and  acceptable  registering  machine ;  that  Ohmer  was  to  pay  them 
$200  in  cash  and  was  to  pay  them  certain  wages  and  was  to  furnish 
them  with  room  and  tools  and  implements  by  which  to  carry  out  this 
scheme,  and  if  the  machine  was  acceptable  to  him  when  constructed, 
he  was  to  pay  them  the  sum  of  $4,000.  That  the  defendants,  Neth 
and  Tamplin,  accepted  said  agreement  and  that  said  agreement  was 
fully  entered  into  for  a  valuable  consideration.  But  after  the  contract 
was  all  agreed  upon  they  declined  to  sign  the  contract;  and  that  sub- 
sequent to  that  time  they  sold  said  improvement  mechanism  to  a  rival 
concern.  Plaintiff  further  avers  that  while  they  were  working  as  em- 
ployes of  the  plaintiff  they  acquired  all  of  the  secrets  of  the  mechanism 
of  the  cash  car  register  machines — in  fact,  they  knew  as  much  about 
it  as  Ohmer  himself;  and  they  say  that  said  defendants  are  about  to 
divulge  all  of  those  secrets,  and  that  they  not  only  do  that,  but  claim 
to  be  inventors  thereof. 

The  petition  prays  that  the  defendants  may  be  enjoined  from 
communicating  any  of  the  secrets  which  were  acquired  in  a  confidential 
way,  and  also  from  transferring  any  of  the  patents  or  any  of  the 
•  patentable  interests  in  these  machines,  and  also  that  when  said  machine 
is  completed  the  defendants  be  required  to  exhibit  the  machine  to  Mr. 
Ohmer  for  his  inspection,  and  if  it  is  such  a  machine  as  represented 
and  as  called  for  by  the  contract,  that  plaintiflP  have  the  option  to  take 
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the  same  at  the  agreed  price,  he  being  willing  to  perform  all  and  singu- 
lar his  part  of  the  contract,  and  for  equitable  relief. 

To  this  petition  there  is  a  motion  filed  to  dissolve  the  injunction, 
and  also  an  answer  filed  last  July.  During  the  trial  of  the  case  another 
motion  was  filed  to  strike  out  and  to  have  the  causes  of  action  separately 
Slated  and  numbered  and  then  require  plaintiff  to  elect  upon  which  he 
will  proceed.  The  matter  came  on  for  hearing,  and  the  testimony  is  as 
follows : 

That  Ohmer  was  for  twelve  or  thirteen  years  engaged  in  this  busi- 
ness, in  attempting  to  get  up  some  patent  registering  machine,  for  the 
use  of  street  car  conductors ;  that  he  spent  part  of  his  time  abroad,  part 
of  his  time  here;  that  he  opened  a  shop  on  East  First  street;  that 
he  had  expended  in  all  jn  the  last  ten  or  twelve  years  in  the  neighbor- 
hood of  $200,000  in  order  to  perfect  a  machine  of  this  character;  that 
he  had  gotten  up  numerous  models,  sketches  and  drawings;  that  in 
December,  1891,  he  employed  the  defendant,  Tamplin,  as  a  mechanic 
to  do  most  anything  that  was  to  be  done  around  the  premises;  that 
on  January  20,  1902,  he  employed  Neth.  Neth  was  employed  for  the 
purpose,  as  he  testifies,  of  working  in  the  experiment  department  under 
Mr.  Ohmer 's  instructions  and  the  instructions  of  the  foreman  at  that 
time.  Neth,  when  he  was  employed,  received  a  salary  of  $2.75  a  day. 
He  worked  in  that  capacity  until  the  following  fall,  I  think  it  was, 
when  the  foreman  resigned.  Thereupon  Neth  was  promoted,  as  Ohmer 
says,  to  be  foreman  of  the  experiment  room  at  a  salary  of  $21  and 
something  a  week;  that  soon  after  Neth  came  there  Tamplin  was  also 
transferred  to  the  experiment  room,  and  his  salary  was  increased  from 
$15  to  $16.80  a  week.  They  were  working  all  the  time,  so  far  as  the 
testimony  shows,  on  these  machines. 

They  got  out  what  was  known  as  machine  No.  1  first.  After 
machine  No.  1  was  out  they  commenced  to  build  machine  No.  2,  which 
contained,  as  the  testimony  shows,  valuable  improvements  on  No.  1; 
and  after  No.  2  was  out  Mr.  Ohmer  succeeded  in  getting  a  patent  on 
No.  2.  Then  they  commenced  to  construct  No.  3,  with  the  idea  and  for 
the  purpose  of  placing  on  that  machine  some  more  valuable  improve- 
ments.    It  was  supposed  to  be  the  best  machine  of  the  three. 

No  patent  has  ever  been  taken  out  on  No.  1;  no  patent  has  ever 
been  taken  out  on  No.  3,  but  if  we  understand  the  testimony  an  applica- 
tion has  been  made  at  the  patent  office  for  the  allowance  of  patents  on 
No.  1  and  No.  3;  that  allowance  has  been  granted,  but  the  patent  has 
not  been  issued. 

Now,  the  claim  of  the  plaintiff  in  this  matter  is  that  everything 
went  along  smoothly  so  far  as  it  knew  in  the  matter,  until  about  tho 
latter  part  of  May  or  first  of  June,  1904.    At  that  time,  as  plaintiff 
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says,  and  as  Ohmcr  and  Whistler,  his  assistant,  testify,  they  missed  the 
two  defendants  from  the  office  and  Ohmer  made  inquiry  and  Mr.  Neth 
said  he  had  been  sick.  The  testimony  does  not  show  exactly  what  Mr. 
Tamplin's  excuse  was.  At  any  rate,  there  was  a  meeting  arranged  by 
Whistler,  the  assistant,  between  Mr.  Ohmer  and  Tamplin  and  Neth  at 
the  Beckel  House.  Mr.  Ohmer  testifies  that  that  is  the  first  knowledge 
that  he  ever  had  of  the  improved  machine  that  they  tried  to  sell  him  and 
the  first  knowledge  that  he  ever  had  that  they  claimed  any  interest 
as  inventors  in  the  machines  1,  2  and  3.  A  rough  proposition  was 
submitted  to  him  at  that  time  at  the  Beckel  House  on  Friday,  June 
10,  1904.  He  took  the  matter  up  with  the  defendants,  and  they  agreed 
to  meet  him  at  his  shop  the  next  morning,  which  was  Saturday  morning. 

Three  propositions  were  submitted  after  the  defendants  had  had  a 
consultation  for  perhaps  an  hour  or  more  in  the  experiment  room.  They 
had  the  contract  and  all  the  propositions  together.  After  having  con- 
sulted for  some  time  they  repaired  to  the  main  office,  as  Mr.  Ohmer 
and  Mr.  Whistler  testify,  and  the  defendants,  Neth  and  Tamplin,  said 
there  were  three  things  they  wanted  added  to  the  contract;  one  was 
that  they  wanted  their  wages  to  be  stated  in  the  contract,  another  was 
that  Tamplin 's  name  should  be  inserted  in  the  contract  with  that  of 
Neth,  and  the  third  was  that  they  should  receive  $200  cash. 

These  things,  as  Mr.  Ohmer  testified,  were  assented  to  on  his  part. 
They  then  left  and  came  back  on  Saturday  afternoon,  and  at  that 
time  the  matter  was  deferred  until  the  following  Monday  morning.  On 
Monday  morning  they  came  around  and  insisted  on  another  proposition, 
as  the  testimony  of  the  plaintiff  tends  to  show,  and  that  was  that,  in 
the  course  of  construction  of  this  machine,  should  it  in  any  wise  inter- 
fere with  any  of  the  patents  on  1,  2  and  3,  they  should  be  given  the 
privilege  of  using  so  much  of  those  patents  as  went  to  perfect  this  other 
machine  which  they  were  talking  about.  After  some  hesitation  upon 
the  part  of  Ohmer,  as  they  all  testify,  he  finally  assented  to  that,  and 
that  was  embodied  in  a  rough  proposition. 

It  seems  from  the  testimony  that  all  of  the  parties,  Ohmer,  Neth 
and  Tamplin,  were  anxious  to  consult  some  lawyer  to  get  the  contract 
in  legal  form  and  have  everything  all  right,  and  finally  they  agreed 
to  consult  Mr.  John  A.  McMahon.  In  the  afternoon  of  Monday,  June 
13,  they  all  went  to  Mr.  McMahon 's  office,  and  I  think  he  was  busy 
trying  some  case  up  until  5  o'clock — at  least  it  was  late  when  they 
got  there.  He  was  informed  of  their  mission  by  Mr.  Ohmer,  who 
seems  to  have  been  foremost  of  the  three ;  that  they  wanted  him  to  look 
over  the  matter  and  make  any  suggestions  that  he  thought  were  right 
and  proper  for  the  protection  of  all  of  them,  and  as  Mr.  McMahon 
testifies,  he  supposed  his  duties  were  in  the  nature  of  arbitrator  rather 
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than  anything  else,  he  looked  over  the  contracts  and  made  two  sug- 
gestions. One  of  them  appears  in  the  unsigned  contract  in  lead  pencil 
in  his  own  handwriting,  and  the  other  I  think  was  dictated  by  him, 
but  reduced  to  writing  by  Mr.  Ohmer.  The  thing  went  along  until  the 
matter  was  ready  to  sign.  No  suggestion  was  made  at  that  time  coming 
from  any  one  of  the  three,  so  far  as  the  testimony  shows,  that  there 
was  anything  else  to  be  added  to  the  contract.  It  was  in  bad  shape; 
some  in  lead  pencil  and  some  on  one  piece  of  paper  and  some  on  an- 
other, and  it  was  scratched  and  interlined ;  and  Mr,  McMahon  would 
not  permit  the  matter  to  be  signed.  If  an  attempt  had  been  made  to 
sign  it,  so  he  testified,  he  would  not  have  permitted  a  paper  of  that 
kind  to  go  out  of  his  oflSce. 

The  suggestion  was  then  made  (and  there  is  a  dispute  upon  that 
point),  the  suggestion  was  made  that  the  contract  was  all  agreed  to; 
that  Ohmer  should  take  it  with  him  and  have  it  run  off  by  his  type- 
writer, and  then  they  should  all  appear  at  his  office  on  the  next  morn- 
ing and  sign  the  contract  The  suggestion  had  been  made  that  it 
should  be  run  off  by  the  typewriter  in  Mr.  McMahon 's  office,  and  he 
went  to  get  his  stenographer  and  found  he  was  gone,  and  so  far  as 
the  testimony  shows  they  left  the  office.  Mr.  Ohmer,  I  think,  did  sign 
the  rough  contract.  At  any  rate  Tamplin  says  he  agreed  to  sign  the 
contract,  if  he  was  satisfied  with  it;  said  they  wanted  to  look  it  over. 
Mr.  McMahon,  who  was  on  the  stand,  and  testified,  says  that  so  far  as 
his  memory  goes  nothing  of  that  kind  was  said,  and  that  he  is  quite 
sure  that  if  he  had  said,  after  he  made  the  suggestions  that  he  did, 
that  this  contract  was  now  ready  to  sign,  they  would  have  signed  it, 
all  of  them.     That  is  his  view  of  the  matter. 

The  contract  was  perfect  in  every  respect — it  contained  all  the 
essentials;  there  had  been  a  meeting  of  the  minds  upon  all  of  them; 
there  was  a  valuable  consideration ;  everything  was  done  that  could  be 
done  or  ought  to  be  done  in  order  to  make  a  complete  contract,  except 
the  redrafting  9f  the  contract  and  the  signing  of  the  names. 

There  is  where  the  contention  in  a  very  large  degree  comes  in  this 
case.  It  is  insisted  by  the  plaintiff  that  they  did  enter  into  a  con- 
tract, and  the  mere  fact  that  the  contract  was  not  signed  that  night  at 
McMahon 's  office  did  not  make  any  difference.  They  entered  into  the 
contract,  promising  to  sign  the  contract  the  next  morning,  after  it 
was  put  in  legal  form. 

Neither  Neth  nor  Tamplin  appeared  next  morning  to  sign  the 
contract,  nor  did  they  ever  appear  at  Ohmer 's  office  for  that  purpose. 
But  Tamplin  appeared  next  morning  at  Mr.  McMahon 's  office,  and 
asked  him  whether  or  not  that  was  a  binding  contract.  Mr.  McMahon 
said  to  him  that  he  thought  the  proper  thing  for  him  to  do  was  to  go 
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and  employ  a  lawyer;  and  that  is  the  last  we  hear  of  Tamplin.  A 
few  days  after  that  time,  perhaps  a  day  after  that,  Mr.  Neth  canie  to 
the  office  and  said  that  he  and  .Tamplin  had  a  disagreement;  that 
Tamplin  was  going  to  the  other  firm,  and  he  (Neth)  wanted  to  stay 
with  Ohmer.  The  thing  went  on  for  a  day  or  two,  and  Neth  and  Tamp- 
lin came  and  got  their  tools,  and  that  was  the  end  of  the  matter  so  far 
as  this  contract  was  concerned. 

Now,  the  question  presents  itself:  Is  that  a  valid  contract?  It  is 
admitted  by  the  defendants  to  be  valid  in  every  respect  but  the  signi- 
ture — the  mere  fact  that  the  contract  was  not  signed. 

If  there  had  been  an  understanding  between  all  the  parties  that 
evening — if  the  testimony  showed  that  Mr.  Ohmer  and  Neth  and  Tamp- 
lin agreed  that  that  would  not  be  a  binding  contract  until  signed,  we 
would  say,  No,  that  is  not  a  good  contract ;  but  the  testimony  does  not 
disclose  that  fact.  Both  Tamplin  and  Neth  admit  that  nothing  of 
that  kind  was  said  while  they  were  in  McMahon's  office;  but  they  say 
that  this  conversation  which  they  claim  to  have  had  with  Mr.  Ohmer 
was  after  they  left  Mr.  Ohmer 's  office,  that  it  was  then  they  said  they 
would  be  in  to  sign  the  contract,  if  they  were  satisfied  with  it.  Mr. 
Ohmer  denies  it  in  toto. 

In  Blaney  v.  Hoke,  14  Ohio  St.  292,  the  syllabus  is  as  follows :    . 

**1.  Where  an  agreement,  not  within  the  purview  of  the  statute 
of  frauds,  is  in  all  other  respects  complete — ^and  in  the  absence  of  any 
understanding  between  the  parties  that  the  same  should  not  be  com- 
plete until  reduced  to  writing — the  same  will  bind  the  parties,  although 
it  may  have  been  understood  between  them  that  the  agreement  should 
afterward  be  formerly  reduced  to  writing  and  executed. 

*'2.  An  agreement  may  be  complete,  although  by  its  terms  the 
obligations  and  rights  of  the  parties  may  be  made  to  depend  on  the 
terms  of  a  contract  to  be  subsequently  entered  into  between  one  of  the 
parties  to  the  agreement  and  a  third  party." 

This  case  clearly  recognizes  the  rule  that  a  contract  can  be  a  valid 
contract  under  certain  circumstances  without  being  signed  at  all.  If 
the  understanding  of  all  the  parties  to  the  contract  is  to  the  effect  that 
the  contract  must  be  signed  after  it  is  reduced  to  writing,  then  it 
would  not  be,  as  we  understand  this  decision,  a  valid  contract  unless 
it  was  so  signed.  But  suppose  there  was  no  understanding  of  that 
kind,  or  suppose  that  after  the  contract  had  been  agreed  to  there  was  a 
separation  of  the  parties,  and  nothing  was  said  about  signing  this  con- 
tract except  that  it  should  be  signed  in  the  morning,  without  any  fur- 
ther consideration  whatever,  then  I  undertake  to  say,  according  to 
the  principles  of  this  case,  that  it  did  constitute  a  valid  contract  be- 
tM^een  the  parties. 

Another  thing  that  strengthens  the  view  of  the  court  that  these 
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parties,  Neth  and  Tamplin,  recognized  that  as  a  valid  contract,  is  the 
fact  that  they  say — ^take  their  own  statement,  if  you  please — that  ''that 
is  all  right  so  far  as  we  now  know ;  we  will  come  to  your  office  tomorrow 
morning;"  that  Neth  came  back,  and  nothing  was  ever  said  about 
any  other  elements  in  that  contract  except  those  which  had  been  re- 
duced to  writing.  What  does  that  indicate!  It  indicates  that  there 
was  nothing  in  their  claims  at  all.  They  agreed  to  sign  it  the  next 
morning.  They  did  not  propose  anything  else.  So  far  as  one  of  the 
parties  to  the  contract  was  concerned,  he  was  never  again  heard  of  in 
his  relations  to  Mr.  Ohmer.  He  did  go  to  McMahon  's  office  and  a  con- 
versation to<^k  place  as  we  have  said.  We  think  under  the  decision 
above  cited  and  under  the  testimony  in  this  case,  that  it  constituted  a 
contract  between  the  plaintiff  and  defendants  in  this  case. 

The  testimony  in  this  case  further  shows  that  in  May  these  same 
defendants,  Neth  and  Tamplin,  tmdertook  to  sell  this  patent  or  in- 
vention, whatever  it  may  be,  to  a  syndicate  composed  of  William 
Breidenbaugh,  George  Weimer,  Clarence  Grier,  Harry  Wagner,  James 
Muldoon  and  a  man  by  the  name  of  Carpenter,  from  Sidney.  That 
they  were  very  anxious  to  sell  this  same  machine  and  represented  to 
these  men  what  it  was  worth,  and  they  dickered  backward  and  forward 
for  some  time  and  could  not  agree  upon  terms  and  the  matter  was 
given  up.  It  cropped  out  from  the  testimony  that  the  defendants  in ' 
this  case  were  very  anxious  to  perfect  that  machine.  Mr.  Weimer  tes- 
tifies to  this.  He  said  they  wanted  to  get  this  machine  out  before 
Ohmer  got  his  No.  3  out;  wanted  to  get  their  patent  first,  and  they 
said,  if  we  can  believe  Weimer,  and  we  have  no  reason  for  not  believing 
him,  that  they  had  fixed  No.  3  so  that  that  machine  could  not  be  got 
out  for  two  or  three  months. 

As  a  matter  of  fact,  if  Mr.  Ohmer  and  Mr.  Whistler  tell  the 
truth,  somebody  did  fix  No.  3,  because  it  took  the  better  part  of  three 
months  to  reassemble  that  machine  after  these  gentlemen  left,  and  they 
had  to  get  some  expert  from  Springfield  and  one  from  Pittsburg.  It 
took  them  three  months  to  reassemble  No.  3  and  put  it  in  proper 
condition.  If  Weimer  tells  the  truth,  Neth  admitted  to  him  that  they 
had  done  that  very  thing  for  the  purpose  of  delaying  Mr.  Ohmer  in 
getting  out  his  model  preparatory  to  getting  a  patent.  It  does  not 
look  right  for  a  person  to  do  that ;  muoh  less  a  person  who  is  engaged  in 
business. 

The  testimony  discloses  the  further  fact  that  within  two  or  three 
days  immediately  before  this  temporary  restraining  order  was  allowed, 
this  machine,  whatever  it  is,  was  sold  to  another  competing  firm  here 
in  town.  The  defendants,  Neth  and  Tamplin,  evidently  took  the  view 
that  they  were  under  no  obligation  to  carry  out  this  contract  with  Will 
Ohmer.     They  therefore  dropped  their  negotiations  with  him  and  went 
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ahead,  and  as  they  testified,  sold  the  identical  improvement — ^that  is 
the  language  of  both  of  them — there  is  no  difference  between  the 
machine  that  they  wanted  to  sell  to  Will  Ohmer  and  the  one  they 
wanted  to  sell  to  the  Ohmer  Car  Fare  Register  Company. 

The  testimony  further  shows  that  they  worked  there  from  two 
and  a  half  to  three  years.  There  is  a  total  failure  of  the  testimony  to 
show  that  either  of  the  defendants  made  any  claim  to  have  any  interest 
as  inventors  or  otherwise  in  machines  No.  1,  2  and  3  until  about  the  last 
of  May  or  first  of  June,  1904,  and  there  is  nothing  in  the  testimony  to 
show  that  they  had. 

They  did  claim,  I  believe,  to  have  done  some  work  at  the  house. 
They  also  admitted  they  had  done  some  work  on  Ohmer's  time  on  this 
machine  they  were  about  to  sell;  that  they  had  gone  away,  made 
several  trips,  and  on  one  of  them  at  least  Ohmer  was  paying  them  for 
their  time  while  they  were  working  on  this  machine.  One  of  them  ad- 
mits that  to  be  true.  He  said  he  didn't  think  it  was  the  right  thing 
to  do,  but  he  was  doing  it  all  the  same. 

Now,  that  is  substantially  what  we  have  in  the  case.  Mr.  Ohmer 
says  that  they  have  possession  of  all  his  secrets  in  reference  to  this 
matter  and  all  the  secrets  in  reference  to  another  machine — ^what  is 
called  a  ticket  machine.  According  to  his  description  it  does  every- 
thing but  talk.  It  is  truly  a  wonderful  machine.  He  described  the 
action  of  the  machine,  what  it  would  do.  Th«  mechanism,  of  course, 
he  did  not;  was  not  allowed  to. 

There  was  another  thing  that  cropped  out  in  this  matter;  that  the 
United  States  Patent  Commissioner  does  not  pay  much  attention  to  an 
order  of  this  kind  anyhow.  After  Judge  Brown  had  allowed  a  tempo- 
rary restraining  order  in  this  case  a  patent  was  issued  to  Mr.  Ohmer 
on  No.  2.  After  a  patent  is  issued  the  knowledge  of  it  becomes  public 
property;  anybody  can  see  then  what  is  going  on  and  what  has  been 
done.  Then  if  anybody  claims  there  is  an  infringement,  he  may  bring 
a  suit  in  the  United  States  circuit  court  to  test  it.  As  testified  in  this 
case  by  Mr.  Ohmer  and  not  denied  by  defendants,  some  application  that 
he  had  in  the  patent  office  for  a  patent  on  No.  2  was  taken  by  the  de- 
fendants in  this  case,  and  No.  2  was  thrown  into  interference,  so 
there  is  a  contest  on  infringement  before  the  patent  commissioner. 

After  your  patent  is  issued  it  seems  to  be  nothing  more  then  than 
prima  facie  evidence  of  title  until  it  has  been  tested  in  the  circuit 
court  of  the  United  States  and  thence  on  to  the  Supreme  Court  of  the 
United  States.  It  is  not  until  then  that  a  party  can  feel  sure  whether 
he  has  a  patent. 

Now,  I  say  these  things  all  came  along  at  the  time  they  quit.  Up 
until  that  time  the  testimony  does  not  show  that  there  was  any  claim 
made  for  these  inventions. 
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What  is  the  law  on  a  case  of  this  kind?  There  are  three  or  four 
propositions  of  law.    I  will  call  your  attention  to  them. 

I  believe  it  was  first  claimed  that  this  court  did  not  have  juris- 
diction ;  that  this  whole  matter  ought  to  be  referred  to  the  patent  office. 
I  am  sorry  that  this  is  not  the  law  of  the  case.  But  it  has  been  held 
that  a  state  court  has  jurisdiction  to  protect  the  rights  of  parties  against 
the  divulging  of  secrets,  and  to  protect  the  rights  of  parties  in  reference 
to  patents  while  a  case  is  pending  on  a  suit  on  infringement  in  the 
United  States  courts.  The  fact  that  the  plaintiff  would  have  a  remedy 
in  the  circuit  court  of  the  United  States  for  infringement  of  a  patent, 
does  not  deprive  him  of  his  remedy  in  the  state  courts  for  the  violation 
of  the  terms  and  conditions  of  a  contract  for  the  manufacture  of  such 
patent.  Oordon  v.  Deckebach,  9  Dec.  Re.  324  (12  Bull.  169).  And 
we  have  exactly  the  same  holding  in  the  case  of  Fuller  &  Johnson  Mfg. 
Co.  V.  Bartlett,  68  Wis.  73  [31  N.  W.  Rep.  747;  60  Am.  St.  Rep.  838]. 

According  to  these  two  authorities,  we  have  jurisdiction  in  the 
matter,  notwithstanding  there  may  be  infringement  suits  pending. 

Now  there  is  another  proposition:  That  a  court  of  equity  will 
protect  an  inventor  of  a  secret  process  against  its  disclosure  by  any 
one  obtaining  knowledge  of  it  in  confidence.  I  cite  the  well-known  case 
of  Cincinnati  Bell  Foundry  v.  Dodds,  10  Dec.  Re.  154  (19  Bull.  84), 
decided  by  Judge  Taft,  where  he  lays  down  the  proposition  that — 

**A  court  of  equity  will  protect  the  inventor  of  a  secret  process 
against  its  disclosure  or  unauthorized  use  by  any  person  obtaining 
knowledge  of  it  in  confidence. 

**The  inventor  may  sell  the  secret  to  another,  and  thereby  vest  in 
his  assignee  as  full  right  to  protection  from  disclosure  or  use  by  persons 
acquiring  knowledge  of  it  in  confidence,  as  he  himself  would  have. 

**The  process  must  be  shown  to  be  a  secret  in  order  to  entitle  the 
complainant  to  protection." 

We  find  the  same  doctrine,  in  the  case  of  Eastman  Co,  v.  Reichen- 
bach,  47  N.  Y.  St.  183  (20  N.  Y.  Supp.  110),  affirmed,  no  report,  East- 
man Kodak  Co.  v.  Reichenbach,  79  Hun  183  [29  N.  Y:  Supp.  1143]. 

"The  actual  creative  act  of  the  inventor  (is  recognized  as  an  in- 
vention), although  he  may  have  called  to  his  assistance  the  ideas  and 
creations  of  other  parties,  provided  such  ideas  and  creations  are  so 
used  as  to  achieve  new  results." 

Here  is  another  proposition : 

**When,  however,  knowledge  of  such  secret  process  is  obtained  by 
any  breach  of  confidence,  courts  of  equity  will  enjoin  the  use  of  such 
knowledge  by  parties  acquiring  the  same  in  that  manner." 

That  decision  shows  that  the  right  was  perfectly  clear  for  the  power 
of  a  court  of  equity  to  be  invoked  for  that  purpose. 
12  Dec    Vol.  19 
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What  is  the  duty  of  the  master  and  the  servant  ?  We  find  in  Peck- 
kam  Iron  Co.  v.  Harper,  41  Ohio  St.  100,  108,  what  we  think  is  appli- 
cable to  a  question  of  this  kind. 

What  is  the  duty  of  the  master  to  the  servant  or  the  servant 
towards  the  master  f  Under  similar  circumstances  it  seems  to  me  that 
the  principle  which  regulates  the  one,  when  the  relationship  of  prin- 
cipal and  agency  is  created,  simply  would  regulate  the  other.  Hert- 
was  a  question  as  to  the  relationship  of  principal  and  agent.  The  agent 
had  been  buying  certain  property  while  he  was  agent,  and  claimed  it 
as  his  own.  The  Supreme  Court  of  Ohio  held  that  he  was  not  entitled 
to  it  at  all  and  that  it  belonged  to  the  principal. 

''It  is  a  fundamental  rule  that  an  agent  employed  to  sell  cannot 
be  a  purchaser,  unless  he  is  known  to  his  principal  to  be  such;  nor  is 
the  rule  inapplicable  or  relaxed  when  the  employment  is  to  sell  at  a 
fixed  price.  Ruckman  v.  Bergholz,  37  N.  J.  L.  437.  The  law  will  not 
suffer  one  to  earn  a  profit  or  expose  him  to  the  temptation  of  a  dere- 
liction of  duty,  by  allowing  him  to  act  at  the  same  time  in  the  double 
capacity  of  agent  and  purchaser.  Church  v.  Marine  Ins,  Co,  1  Mason 
341." 

Now,  here  is  a  general  proposition,  as  said  by  Chancellor  Walworth 
in  Van  Epps  v.  Van  Epps,  9  Paige  237,  241 : 

'*It  is  a  rule  which  applies  universally  to  all  who  come  within  its 
principle;  which  principle  is,  that  no  party  can  be  permitted  to  pur- 
chase an  interest  in  property  and  hold  it  for  his  own  benefit,  when  he 
has  a  duty  to  perform  in  relation  to  such  property  which  is  inconsistent 
with  the  character  of  a  purchaser  on  his  own  account  and  for  his  in- 
dividual use." 

Now,  let  us  read  that  another  way  and  see  how  it  would  apply 
to  this  case.  See  if  there  is  any  reason  why  it  should  not  apply  with 
all  its  force: 

**It  is  a  rule  which  applies  universally  to  all  who  come  within  its 
principle,  which  principle  is  that  no  party  can  be  permitted  to  claim 
an  interest  in  property  and  hold  it  for  his  own  benefit  when  he  has 
a  duty  to  perform  in  relation  to  such  property  which  is  inconsistent 
with  the  character  of  the  claimant,  on  his  own  account  and  for  his 
own  individual  use." 

I  say  the  principle  is  the  same  whether  it  reads  the  one  way  or  the 
other. 

There  is  still  one  more  proposition  in  this  case.  It  is  not  necessary 
to  have  a  written  contract  in  a  case  of  this  kind.  The  relationship 
once  established,  and  an  employe  goes  into  the  shop  of  an  inventor 
and  proprietor  and  is  put  to  work  on  some  inventive  process,  the  law 
says  that  he  cannot  divulge  that  secret  process,  independent  of  any 
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eontraet.  The  relationship  is  confidential;  therefore  the  law  raises  a 
presmnption  that  it  shall  be  confidential.  The  law  raises  an  implied 
contract  that  the  employe  who  occupies  a  confidential  relation  towards 
his  employer  shall  not  divulge  any  trade  secrets  imparted  to  him 
nor  discovered  by  him.  Sittle  v.  Oallus,  4  Hun  (1896)  569;  East- 
man Co.  V.  Reichenbach,  47  N.  Y.  St.  183  [20  N.  Y.  Supp.  110],  affirmed, 
no  report,  Eastman  Kodak  Co.  v.  Reichenbach,  79  Hun  183  [29  N.  Y. 
Supp.  1143] ;  Peabody  v.  Norfolk,  98  Mass.  452  [96  Am.  Dec.  664]. 

There  is  only  one  more  case  I  am  going  to  call  attention  to,  and  that 
18  the  case  of  Solomons  v.  United  States,  137  U.  S.  342  [11  Sup.  Ct. 
Rep.  88;  34  L.  Ed.  667],  a  case  that  was  decided  in  1890.  During  1867 
and  1868  Spencer  M.  Clark  was  general  superintendent  of  the  Bureau 
of  Engraving  at  Washington.  The  secretary  of  the  treasury  wanted 
aome  person  to  invent  some  kind  of  a  stamp  that  would  prevent  frauds 
npon  whiskey  and  liquor  of  all  kinds.  The  subcommittee  of  the  Ways 
and  Means  committee  waited  upon  him,  and  finally  there  was  a  meet- 
ing arranged  between  the  subcommittee,  the  secretary  of  the  treasury 
and  the  internal  revenue  commissioner  and  Mr.  Clark.  They  asked 
him  if  he  could  not  devise  some  appliance  by  which  these  stamps  would 
be  effective  to  prevent  all  sorts  of  frauds  by  the  reuse  of  the  stamps. 
He  said  he  thought  he  could  do  it,  and  went  about  to  devise  a  stamp 
which  would  do  the  work.  After  he  had  devised  it  and  before  he 
applied  for  a  patent  upon  the  same,  he  sent  for  the  secretary  of  the 
treasury  and  subcommittee  and  the  revenue  commissioner,  and  they 
thought  it  was  a  very  good  thing  and  they  adopted  it.  Subsequent  to 
Aat  time  Clark  went  home.  While  he  was  inventing  this  stamp  he  was 
atill  superintendent  of  the  Bureau  of  Engraving  and  Printing,  and 
said  that  he  did  not  want  anything  for  his  invention;  but  finally  he 
applied  for  a  patent. 

The  ease  was  decided  by  Mr.  Justice  Brewer.  I  will  read  part 
of  the  opinion  to  you.    He  says,  page  345: 

"The  case  presented  by  the  foregoing  facts  is  one  not  free  from 
diflSculties.  The  government  has  used  the  invention  of  Mr.  Clark  and 
has  profited  by  such  use.  It  was  an  invention  of  value.  The  claimant 
and  appellant  is  the  owner  of  such  patent,  and  has  never  consented  to 
its  use  by  the  government.  Prom  these  facts,  standing  alone,  an  obli- 
gation on  the  part  of  the  government  to  pay  naturally  arises.  The 
government  has  no  more  power  to  appropriate  a  man's  property  in- 
▼ertcd  in  a  patent  than  it  has  to  take  his  property  invested  in  real 
estate;  nor  does  the  mere  fact  that  an  inventor  is  at  the  time  of  his 
invention  in  the  employ  of  the  government  transfer  to  it  any  title  to 
or  interest  therein.  An  employe,  performing  all  the  duties  assigned 
to  him  in  his  department  of  service,  may  exercise  his  invontive  faculties 
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in  any  direction  he  chooses,  with  the  assurance  that  whatever  invention 
he  may  thus  conceive  and  perfect  is  his  individual  property.  There 
is  no  diiference  between  the  government  and  any  other  employer  in  this 
respect.  But  this  general  rule  is  subject  to  these  limitations:  If  one 
is  employed  to  devise  or  perfect  an  instrument,  or  a  means  for  accom- 
plishing a  prescribed  result,  he  cannot,  after  successfully  accomplishing 
the  work  for  which  he  was  employed,  plead  title  thereto  as  against  his 
employer.  That  which  he  has  been  employed  and  paid  to  accomplish 
becomes,  when  accomplished,  the  property  of  his  employer.  Whatever 
rights  as  an  individual  he  may  have  had  in  and  to  his  inventive  powers^ 
and  that  which  they  are  able  to  accomplish,  he  has  sold  in  advance 
to  his  employer.  [Italics,  Judge  Kumler's.]  So,  also,  when  one  is 
itf  the  employ  of  another  in  a  certain  line  of  work,  and  devises  an 
improved  method  or  instrument  for  doing  that  work,  and  uses  the 
property  of  his  employer  and  the  services  of  other  employes  to  develop 
and  put  in  practicable  form  his  invention,  and  explicitly  assents  to 
the  use  by  his  employer  of  such  invention,  a  jury,  or  a  court  trying 
the  facts,  is  warranted  in  finding  that  he  has  so  far  recognized  the 
obligations  of  service  flowing  from  his  employment  and  the  benefits 
resulting  from  his  use  of  the  property,  and  the  assistance  of  the  co- 
employes  of  his  employer,  as  to  have  given  to  such  employer  an  irre- 
vocable license  to  use  such  invention." 

In  this  case  the  testimony  of  Mr.  Ohmer  shows  and  both  of  the 
defendants  admitted  on  the  stand,  that  they  were  employed  for  the 
purpose  of  inventing  and  making  a  car  fare  register,  **or  a  means  of 
accomplishing  a  prescribed  result;  he  cannot  after  successfully  accom- 
plishing the  work  for  which  he  was  employed,  plead  title  thereto  as 
against  his  employer." 

These  two  defendants  now  claim  they  were  original  inventors  of 
these  machines.  Suppose  they  were,  then  what?  **That  which  he  has 
been  employed  and  paid  to  accomplish  becomes,  when  accomplished, 
the  property  of  his  employer.  Whatever  rights  as  an  individual  he  may 
have  had  in  and  to  his  inventive  powers,  and  that  which  they  are  able 
to  accomplish,  he  has  sold  in  advance  to  his  employer." 

This  is  the  principle  of  law  announced  by  Justice  Brewer,  the  best 
judge,  perhaps,  that  ever  sat,  at  least  on  the  present  Supreme  Bench 
of  the  United  States.    We  are  bound  to  bow  our  heads  to  this  decision. 

Without  going  further  in  this  case,  the  holding  of  the  court  is 
that  the  temporary  restraining  order  be  made  perpetual  and  a  perpetual 
injunction  is  awarded. 
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DAMAQES— DEATH— NEOLIQENCE— STREET  RAILWAYS. 

[Hamilton  Common  Pleas,  May  23.  1907.]  * 
Josephine  Dorenkemper,  Admx.  v.  Cincinnati  Traction  Co. 

1.  PfeOVINCB    OF   JUBT   ON    QUESTION    OF    CONTRIBUTORY    NBOLIGENCB. 

Where  the  charge  of  the  court  makes  it  appear  that  the  jury  must  have 
found  the  plaintiff's  intestate  was  free  from  negligence  and  that  the  de- 
fendant was  negligent,  the  fact  that  there  is  some  douht  in  the  mind 
of  the  court  as  to  the  freedom  of  the  intestate  from  negligence  does  not 
afford  ground  for  setting  aside  the  verdict. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Negligence."  §§  705-726.— -Ed.] 

2.  E<LEM£NTS    OF    DAMAGES    FOB    DEATH    BT    WRONGFUL    ACT. 

In  the  absence  of  any  evidence  as  to  the  earning  power  of  the  intestate, 
a  jury  is  warranted  in  fixing  the  pecuniary  damages  resulting  from  his 
death  by  taking  the  minimum  sum  which  a  man  of  like  age,  health  and 
ability  to  work  could  earn  at  manual  labor,  and  adding  thereto  the 
pecuniary  loss  other  than  earning  capacity  resulting  to  his  family. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Damages."  U  711,  712: 
"Death,"  §§  171-185.— Ed.] 

S.  Measure  and  Amount  of  Damage  foe  Death  from  Nboligence. 

As  damages  for  the  wrongful   death  of  a  butcher,   thirty-nine  years  of 
age,   in  apparently  reasonably  good   health  but  perhaps  suffering  from 
heart  disease,  leaving  a  widow  and  four  children  from  seven  to  thir-. 
teen  years  of  age,  a  verdict  of  $6,000  would  not  be  unreasonable. 
[For  other   cases   in   point,   see   3   Cyc.    Dig.,   "Damages,"   {{    1076-1148; 
"Death,"  §§  186-188.— Ed.] 

[Syllabus  approved  by  the  court.] 
Motion  for  new  trial. 

Horstman  &  Horstman,  for  plaintiff: 

Cited  and  commented  upon  the  following  authorities :  Wabash  Ry. 
V.  De  Tar,  141  Fed.  Rep.  932  [73  C.  C.  A.  166] ;  Schweinfurth  v.  Rail- 
way, 60  Ohio  St.  215  [54  N.  E.  Rep.  89] ;  Clev.  C,  &  C.  Ry.  v.  Crawford, 
24  Ohio  St.  631  [15  Am.  Rep.  633] ;  Bali.  &  0.  Ry.  v.  Whitacre,  35  Ohio 
St.  627;  Cincinnati  St.  Ry.  v.  Altemeicr,  60  Ohio  St.  10  [53  N.  E.  Rep. 
300] ;  Illinois  Cent.  Ry.  v.  Baches,  55  111.  379;  Black's  Law  &  Practice 
in  Accident  Cases  Sec.  254,  255 ;  Tiffany,  Death  by  Wrongful  Act  Sees. 
158,  159,  160;  Bali.  &  0.  Ry.  v.  State,  24  Md.  271;  Kelley  v.  Railvoay, 
50  Wis.  381  [7  N.  W.  Rep.  291] ;  Chicago  <&  N.  W.  Ry.  v.  Whitton, 
80  U.  S.  (13  Wall.)  270  [20  L.  Ed.  571] ;  Weekly  Notes  (Eng.)  1866, 
p.  134;  Delaware,  L.  &  W.  Ry.  v.  Jones,  128  Pa.  St.  308  [18  Atl.  Rep. 
330];  Pennsylvania  Ry.  v.  Goodman,  62  Pa.  St.  329;  Elliott,  Roads 
655;  Patterson's  Ry.  Ace.  Law  Sec.  406;  Dallas  &  W.  Ry.  v.  Spicker, 
61  Tex.  427  [48  Am.  Rep.  297] ;  Kessler  v.  Smith,  66  N.  C.  154;  Mc- 
Hugh  V.  Schlosser,  159  Pa.  St.  480  [28  Atl.  Rep.  291;  23  L.  R.  A.  574; 
39  Am.  St.  Rep.  699] ;  Hurst  v.  Railway,  84  Mich.  546  [48  N.  W.  Rep. 
44] ;  2  Thompson,  Negligence  12,  190 ;  James  v.  Railway,  92  Ala.  231 
[9  So.  Rep.  335] ;  Louisville  &  N.  Ry.  v.  Orr,  91  Ala.  548  [8  So.  Rep. 
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360] ;  Chicago.  P.  it  St  L.  Ry.  v.  Woolridge,  174  111.  330  [51  N.  E.  Rep. 
701] ;  Donaldson  v.  Railway,  18  Iowa  280  [87  Am.  Dec.  391] ;  Eckerd 
V.  Railway,  70  Iowa  353  [30  N.  W.  Rep.  615] ;  Reed  v.  Railway,  57  Iowa 
23  [10  N.  W,  Rep.  85] ;  Andrews  v.  Railway,  8  Circ.  Dec.  584  (19  R. 
^99) ;  Potter  v.  Railway,  22  Wis.  615 ;  Chicago  v.  Major,  18  III.  349  [68 
Am.  Dec.  553] ;  Grotenkemper  v.  Harris,  25  Ohio  St.  510. 

Kittredge  &  Wilby,  for  defendant. 

WOODMANSEE,  J. 

Josephine  Dorenkemper,  administratrix,  files  this  suit  a|2rainst  the 
Cincinnati  Traction  Company  to  recover  damages  for  the  wrongful  death 
of  her  husband. 

In  her  petition,  plaintiff  alleged  negligence  on  the  part  of  the  de- 
fendant company  in  the  operation  of  its  cars,  whereby  her  husband, 
Henry  Dorenkemper,  who  was  driving  a  horse  and  buggy  on  Harrison 
avenue,  near  the  junction  of  said  avenue  with  Westwood  avenue,  Cin- 
cinnati, was  thrown  from  his  buggy  and  about  four  months  thereafter 
died  from  the  injuries  so  received. 

The  defendant  filed  what  is  in  effect  a  general  denial. 

The  defendant  claims  that  plaintiff's  intestate  was  negligent  and 
that  defendant  was  free  from  negligence,  and  the  question  of  contribu- 
tory negligence  did  not  enter  into  the  case. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $8,000  and 
defendant  now  asks  to  have  the  same  set  aside  and  for  a  new  trial  on  the 
usual  statutory  grounds.  In  view  of  the  instructions  given  to  the  jury 
by  the  court  it  is  made  to  appear  that  the  jury  found  from  the  evidence 
that  plaintiff's  intestate  was  free  from  negligence,  and  that  the  defend- 
ant was  negligent. 

The  testimony  showed  that  Dorenkemper  was  moving  in  the  direc- 
tion of  an  approaching  car  on  the  wrong  side  of  the  street,  and  the  court 
instructed  the  jury  that  he  had  no  right  to  cross  the  track  in  front  of 
the  approaching  car  unless  he  had  reason  to  believe  that  he  could  clear 
the  track  before  the  car  properly  operated  would  reach  him,  and  unless 
that  belief  was  justified  he  was  negligent  in  going  upon  the  track  at  the 
time  he  was  injured  and  no  recovery  could  be  had. 

The  jury  found  on  all  points  in  favor  of  the  plaintiff. 

While  the  court  is  convinced  that  there  is  some  doubt  as  to  whether 
the  plaintiff's  intestate  was  free  from  negligence,  still  the  twelve  jurors 
in  this  case  found  that  he  was  and  the  court  is  not  disposed  to  disturb 
their  finding  in  this  regard. 

Counsel  for  defendant  insists  that  the  verdict  is  excessive  and  that 
the  testimony  in  any  event  only  warrants  nominal  damages. 

Plaintiff's  testimony   showed  that   Dorenkemper  was  thirty-nine 
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yeans  of  age,  a  butcher  by  trade,  being  in  reasonably  good  health,  and 
that  he  left  a  widow  and  four  children — ^boys,  ranging  from  seven  to 
thirteen  years  of  age. 

No  testimony  was  offered  as  to  the  income  or  earning  capacity 
of  Dorenkemper,  and  for  this  reason  it  is  claimed  that  the  jury  had 
nothing  on  which  to  base  its  verdict. 

Plaintiff's  right  to  recover  is  not  limited  to  the  income  of  the 
decedent. 

While  we  undertake  to  measure  the  pecuniary  value  of  a  parent  to 
a  child  by  dollars  and  cents,  yet  we  must  take  into  consideration  all  the 
pecuniary  benefits  that  the  child  would  probably  have  derived  from 
such  parent  had  he  lived. 

As  this  action  is  brought  for  the  benefit  of  the  widow  and  the  chil- 
dren of  the  decedent,  it  follows  that  irrespective  of  income  or  earning 
ability  the  benefits  to  the  children  increase  with  the  number  of  children 
(denied  in  some  states).  That  is,  each  child  is  entitled  to  recover  on 
its  own  account  for  the  loss  of  pecuniary  benefit,  which  means  parental 
care  and  attention  as  well  as  financial  aid. 

**  Damages  are  not  confined  to  immediate  loss  of  money  to  those 
for  whose  benefit  the  action  is  brought.  The  injury  to  the  widow  by  the 
loss  of  her  husband's  care,  protection,  support  and  assistance  may  be 
considered  in  estimating  damages."     Thompson,  Negligence  Sec.  90. 

If  the  plaintiff  has  shown  by  the  evidence  that  Dorenkemper  had 
the  capacity  to  work,  then  in  view  of  the  law  which  compelled  him  to 
support  his  family,  the  jury  TV'ould  have  the  right  to  base  the  amount 
of  damages  at  least  upon  the  minimum  sum  which  a  man  of  like  age, 
health  ^nd  ability  could  earii  at  manual  service. 

This  combined  with  pecuniary  loss  above  mentioned  other  than 
earning  capacity,  would  make  up  the  sum  total  to  which  plaintiff  would 
be  entitled. 

Based  upon  this  theory  of  the  case,  which  counsel  for  defendant 
will  urge  is  entirely  too  liberal,  the  court,  after  careful  deliberation, 
is  of  the  opinion  that  the  verdict  of  $8,000  is  excessive. 

The  Supreme  Court  of  Illinois  in  a  similar  case  of  Railway  v. 
Weldon,  52  111.  290,  where  a  jury  arbitrarily  returned  a  verdict  for 
$5,000,  held  that  it  bore  the  appearance  of  being  the  result  of  prejudice 
and  passion. 

In  coming  to  the  conclusion  that  the  verdict  is  excessive  in  this  case, 
the  court  also  takes  into  consideration  the  testimony  relative  to  the 
physical  condition  of  the  deceased. 

The  greater  number  of  the  physicians  who  were  called  as  witnesses 
were  convinced  that  Dorenkemper  was  subject  to  heart  disease ;  that  h«» 
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was  a  short  lived  man  and  even  went  so  far  as  to  say  that  deatii  resulted 
from  heart  disease  and  that  the  injury  complained  of  in  this  case  only 
contributed  to  his  death;  that  his  death  would  likely  have  occurred  at 
a  day  not  far' distant  in  the  natural  order  of  things. 

The  jury  was  instructed  to  take  this  into  consideration  in  fixing 
the  amount  of  its  verdict. 

Conceding  all  the  doubtful  points  in  favor  of  the  plaintiff — ^that  the 
defendant  company  was  negligent;  that  Dorenkemper  was  free  from 
negligence  and  that  he  died  from  the  injury — ^yet  in  view  of  his  physical 
condition  and  the  fact  that  plaintiff  offered  no  proof  of  his  financial 
ability  or  earning  capacity,  the  court  is  constrained  to  say  that  the  ver- 
dict is  excessive. 

The  court  finds  the  record  free  from  all  other  errors. 

Had  the  verdict  of  the  jury  been  for  an'  amount  not  exceeding 
$6,000,  it  would  not  have  been  disturbed  upon  his  motion. 

If  counsel  for  plaintiff  will  consent  to  a  remittitur  of  $2,000  a  judg- 
ment for  $6,000  will  be  entered ;  otherwise  a  new  trial  is  granted. 


GUARANTY— LANDLORD  AND  TENANT. 

(Superior  Court  of  Cincinnati,  General  Term,  November  22,  1907.] 

Hoffheimer,  Swing  and  Woodmansee,  JJ. 
Charles  Becker  et  al.  v.  Francis  M.  Shoemaker  et  al. 

1.  Lessor's  Taking  Key  to  Show  Leased  Premises  to  Pbospectiye  Tenant  not 
Acceptance  of  Subbendeb  bt  Lessee. 

Acceptance  of  surrender  of  leased  premises  is  not  eftected  by  the  land- 
lord's agent  getting  the  key  from  lessee  for  the  purpose  of  showing 
the  property  to  prospective  tenant,  especially,  in  view  of  the  fact  that 
the  agent  refused  to  accept  the  premises  and  insisted  on  holding  the 
tenant  for  the  rent  for  the  remainder  of  the  term. 

2.  Guabanty  to  Pay  Rent  Passes  upon  Conveyance  op  Fee  to  Gbantees. 

A  guaranty  to  pay  rent  to  the  original  lessor  of  real  property  passes  to 
grantees  upon  conveyance  of  the  fee. 

[Syllabus  approved  by  the  court] 
Error  to  special  term. 

Albert  Bettinger,  for  plaintiffs  in  error: 

Cited  and  commented  upon  the  following  authorities :  Bl*andt,  Sur. 
&  Guar.  231 ;  Bams  v.  Barrow,  61  N.  Y.  39  [19  Am.  Rep.  247] ;  Steams, 
Suretyship  p.  64,  Sec.  52;  p.  109,  Sec.  78;  Jennings  v.  Throgmorton, 
Ry.  &  M.  251 ;  Spurgeon  v.  McEhvain,  6  Ohio  442  [27  Am.  Dec.  266] ; 
2  Taylor,  Landl.  &  Ten.  125,  Sec.  521 ;  Jones,  Landl.  &  Ten.  Sees.  120 
to  125;  2  Wood,  Landl.  &  Ten.  1341,  Sec.  549;  American  Strawboard  Co. 


Digitized  by 


Google 


Dec]  NISI  PRIU8  AND  GENERAL  TERMS.  186 

Becker  v.  Shoemaker.  * 

V.  Strawboard  Co.  65  lU.  App.  502;  McDonald  v.  Tree,  69  111.  App.  134; 
Harris  v.  McDonald,  79  111.  App.  638;  Holmead  v,  Maddox,  2  Cranch 
C.  C.  161  [12  Fed.  Cas.  391] ;  Mound  v.  Barker,  71  Vermont  253  [44 
Atl.  Rep.  346;  76  Am.  St.  Rep.  768] ;  Simpson  v.  Wood,  105  Mass.  263; 
Smith  V.  White,  L.  R.  1  Eq.  626;  Updike  v.  Campbell,  4  E.  D.  Smith 
(N.  Y.).570;  Edelmuth  v.  McOarren,  4  Daly  (N.  Y.)  467;  Dougherty 
V.  Seymour,  16  Colo.  289  [26  Pac.  Rep.  823] ;  Ralston  v.  Boady,  20  Ga. 
449;  Ashbrook  v.  Dale,  27  Mo.  App.  649;  Hunstock  v.  Palmer,  4  Tex. 
Civ.  App.  459  [23  S.  W.  Rep.  294] ;  Vanbuskirk  v.  McNaughton,  34  New  « 
Br.  125;  Zink  v.  Grant,  25  Ohio  St.  352;  1  Page,  Contracts  828,  Sees. 
532,  533;  Allen  v.  Keilly,  18  R.  I.  197  [30  Atl.  Rep.  965] ;  Langton  v. 
Hughes,  1  Maul.  &  Sel.  593 ;  Terre  Haute  Brew.  Co.  v.  Hartman,  19  Ind. 
App.  596  [49  N.  E.  Rep.  864] ;  Tracy  v.  Talmage,  14  N.  Y.  162;  Sond- 
heim  v.  Gilbert,  117  Ind.  71  [18  N.  E.  Rep.  687;  5  L.  R.  A.  432;  10  Am. 
St.  Rep.  23] ;  Chateau  v.  Singla,  114  Cal.  91  [45  Pac.  Rep.  1015;  33  L. 
R.  A.  750;  55  Am-  St.  Rep.  63] ;  Ernst  v.  Crosby,  140  N.  Y.  364  [35  N. 
E.  Rep.  603] ;  Hunstock  v.  Palmer,  4  Tex.  Civ.  App.  459  [23  S.  W.  Rep. 
294] ;  Sprague  v.  Rooney,  82  Mo.  493  [52  Am.  Rep.  383] ;  Armfield  v. 
Tate,  26  N.  C.  (7  Ired.)  258;  Ashbrook  v.  Dale,  27  Mo.  App.  649;  Jones, 
Landl.  &  Ten.  487,  656 ;  2  Taylor,  Landl.  &  Ten.  Sec.  425 ;  2  Piatt,  Leases 
386;  Abbott  v.  Hills,  158  Mass.  396  [33  N.  E.  Rep.  592] ;  Roberts  v.' 
Carter,  24  How.  Pr.  44 ;  Barrow  v.  Bispham,  11  N.  J.  Law  ll6 ;  Murray 
V.  Gouvemeur,  2  Johns.  Cas.  438;  Mechem,  Agency  Sec.  743;  Huflfcut, 
Agency  194;  Story,  Agency  151,  152;  Cowen  v.  Sunderland,  145  Mass. 
363  [14  N.  E.  Rep.  117;  1  Am.  St.  Rep.  469] ;  Myers  v.  Rosenback,  13 
Misc.  (N.  Y.)  145  [34  N.  Y.  Supp.  63] ;  Pursel  v.  Peller,  10  Colo.  App. 
488  [51  Pac.  Rep.  436] ;  Blake  v.  Ranous,  25  111.  App.  486;  Jackson  v. 
O'DeU,  12  Daly  (N.  Y.)  345 ;  Moore  v.  Parker,  63  Kan.  52  [64  Pac.  Rep. 
975] ;  Wallace  v.  Lent,  1  Daly  (N.  Y.)  481;  Hines  v.  Willcox,  96  Tenn. 
328  [34  S.  W.  Rep.  420;  34  L.  R.  A.  832] ;  Willcox  v.  Hines,  100  Tenn. 
538  [41  L.  R.  A.  278 ;  66  Am.  St.  Rep.  770] ;  Staples  v.  Anderson,  3  Rob. 
(N.  Y.)  327;  2  Woodfall,  Landl.  &  Ten.  (2  ed.)  1292,  Shinkle  v.  Birney, 
68  Ohio  St.  328  [67  N.  E.  Rep.  715] ;  Thum  v.  Rhodes,  12  Colo.  App. 
245  [55  Pac.  Rep.  264] ;  Vtah  Optical  Co,  v.  Keith,  18  Utah  464  [56 
Pac.  Rep.  155] ;  Winton  v.  Cornish,  5  Ohio  477 ;  20  Cyc.  of  Law  &  Proc. 
1434;  Hay  den  v.  Wcldon,  43  N.  J.  Law  128  [39  Am.  Rep.  551] ;  Barlow 
V.  Myers,  64  N.  Y.  41  [21  Am.  Rep.  582] ;  Briggs  v.  Latham,  36  Kan. 
205  [13  Pac.  Rep.  129] ;  Eastern  Townships  Bank  v.  Railway,  40  Fed. 
Rep.  423;  Central  Trust  Co.  v.  Bank,  101  U.  S.  68  [25  L.  Ed.  876] ; 
Tuttle  V.  Bartholomew,  12  Mete.  (Mass.)  452;  Steams,  Suretyship  63; 
14  Am.  &  Eng.  Enc.  Law  1157;  Leibschiitz  v.  Black,  16  Dec.  473; 
Thompson-Houston  Elec.  Co.  v.  Improvement  Co.  53  N.  Y.  467  [23  N. 
Y.  Supp.  900] ;  Steefel  v.  Rothschild,  64  App.  Div.  293  [72  N.  Y.  Supp. 
171]. 
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C.  B.  Wilby,  for  defendants  in  error. 

WOODMANSEE,  J. 

This  suit  was  filed  to  recover  rent  upon  a  written  lease  for  a  term 
of  five  years.  It  is  son^t  to  hold  certain  defendants  for  the  rent  upon 
a  written  guarantee  that  was  given  to  the  leaaor  at  the  time  of  making 
the  lease.  The  tenant  left  the  premises  at  the  end  of  three  years  and 
this  suit  is  to  recover  rent  for  the  ranainder  of  the  term  from  the  tenant 
-and  his  guarantors. 

The  record  discloses  that  the  original  lessor  sold  the  premises  sub 
ject  to  the  lease  to  the  defendants  in  error.  The  guarantors  demurred 
to  the  petition  on  the  ground  that  the  guaranty  did  not  pass  to  the  de 
fendants  in  error  by  the  conveyance  of  the  fee,  but  we  hold  with  the 
trial  judge  that  it  did  and  that  there  was  no  error  in  overruling  the 
demurrer. 

An  amended  answer  was  filed  and  plaintiff  demurred  to  the  second 
defense,  which  was  sustained,  and  upon  motion  the  third  defense  was 
stricken  from  the  amended  answer,  in  neither  of  which  rulings  of  the 
court  do  we  find  error. 

The  case  finally  went  to  trial  upon  the  petition,  the  second  amended 
answer  and  the  reply.  Various  exceptions  were  taken  to  the  exclusion 
of  certain  testimony  offered  by  the  defendants  above,  but  we  find  that 
the  rulings  of  the  court  upon  the  motions  did  substantial  justice  to  both 
parties. 

As  to  whether  the  court  erred  in  charging  the  jury  to  bring  in  a 
verdict  for  the  plaintiffs  below,  it  must  be  determined  whether  there 
was  a  surrender  of  the  premises  by  the  tenant  to  the  landlord  and 
whether  such  surrender  was  accepted  by  defendants  in  error,  either 
personally  or  by  their  authorized  agents.  This  is  now  the  only  vital 
issue,  for  we  hold  that  the  testimony  does  not  disclose  an  eviction  or 
any  thing  tantamount  thereto. 

The  tenant  testified  that  he  delivered  the  key  of  the  premises  to  de- 
fendant's authorized  agent.  The  tenant's  testimony  admits  that  such 
agent  refused  to  accept  the  key.  Later  the  agent  got  the  key  for  the  pur- 
pose of  showing  the  property  to  a  prospective  tenant,  and  this  is  claimed 
as  an  acceptance  by  counsel  for  plaintiffs  in  error. 

But  it  must  be  conceded  that  any  such  intent  is  rebutted  by  the 
testimony  of  the  tenant  himself.  The  tenant  testifies  on  page  31  of  the 
bill  of  exceptions,  that  the  agent  when  he  called  for  the  key,  said:  **Let 
me  have  the  key ;  I  want  to  take  somebody  up  there  and  show  them  the 
place."  And  the  only  testimony  in  the  case  relating  to  what  was  said 
by  the  agent  at  any  time  on  this  subject  was  that  he  refused  to  accept 
the  premises  and  insisted  on  holding  the  tenant  for  the  rent. 
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Subsequent  to  this  alleged  surrender  an  agreement  was  made  be- 
iwesa  the  parties  that  the  landlord  should,  make  an  effort  to  secure  a 
tenant,  which  effort  would  in  no  way  affect  the  rights  of  the  parties 
under  the  lease. 

We  find  that  there  was  no  testimony  disclosing  a  surrender  of  tho 
premises  and  its  acceptance  by  the  owners  or  their  authorized  agent, 
and  the  trial  judge  therefore  properly  instructed  the  jury  to  render 
a  verdict  for  plaintiffs. 

This  being  our  view  of  the  case  all  other  errors  assigned  relative 
to  the  instructions  to  the  jury,  either  in  giving  or  refusing  to  give  cer- 
tain chaises,  are  in  no  way  important,  for  the  charge  stands  simply 
as  a  direction  to  the  jury  to  find  for  the  plaintiffs  below. 

Judgment  afSrmed. 


ASSiaNMENTS. 

[Licking  Common  Pleas,  January  Term,  1907.] 
•R.  L.  Taneyhtll  v.  Baltimore  &  Ohio  Ry. 

ViLoinT  or  Assignment  of  Pabt  or  a  Claim. 

An  assignment  of  a  claim  is  not  rendered  invalid  by  reason  of  the  fact 
that  it  includes  only  a  part  of  the  amount  due  from  tne  debtor  to  the 
assignor.  The  remedy  of  the  assignee  of  such  a  claim  is  not  in  an 
action  at  law,  but  in  an  action  in  equity. 

R.  L.  Taneyhill,  pro  se. 

Kibler  6t  Montgomery,  for  defendant. 

SEWARD,  J.    (Orally.) 

This  is  a  suit  for  five  dollars  brought  by  R.  L.  Taneyhill  against 
the  Baltimore  &  Ohio  Ry.  Company,  and  while  there  is  not  much  in- 
▼olyed  as  to  money  value,  there  is  a  principle  involved  in  the  case,  and 
that  is  the  reason  the  parties  are  litigating  this  case,  I  presume. 

It  is  the  question  as  to  whether  Taneyhill  can  bring  this  action  and 
prosecute  it  to  judgment — an  action  at  law  against  the  Bait.  &  0.  Ry. 
Co.  where  only  a  part  of  the  claim  that  was  owing  by  the  B.  &  O.  railroad 
to  the  assignor  of  Taneyhill  was  assigned.  Taneyhill  procured  an  as- 
signment for  five  dollars  from  a  creditor  of  the  Bait.  &  0.  Ry.  Co.  tvho 
was  working  for  the  company,  when  there  was  about  twenty-nine  dollars 
due  the  assignor.  He  assigned  to  Taneyhill  five  dollars.  Taneyhill  sent 
a  registered  letter  to  the  company,  notifying  them  of  this  assignment. 
There  isn't  any  question  in  the  mind  of  thq  court  but  what  the  creditor 
of  the  B.  &  O.  By.  Co.  had  a  perfect  right  to  make  this  assignment. 

^Affirmed  by  the  circuit  court,  without  report. 
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The  only  question  that  confronts  the  court  is  whether  Mr.  TaneyhiJI 
has  a  right  to  pursue  his  remedy  at  law.  The  court  does  uot  think  he 
has.  The  court  is  cited  to  Welsh  v.  ChUds,  17  Ohio  St.  319,  which 
holds  that  he  has  a  right  in  equity  to  pursue  the  remedy.  Pittsburgh, 
C.  C.  &  St,  L.  Ry.  V.  Volkert,  58  Ohio  St.  362  [50  N.  B.  Rep.  924],  holds 
the  same  way.  The  assignment  of  the  claim  is  perfect,  but  the  assignee 
has  no  right,  as' the  court  views  it,  to  pursue  his  remedy  at  law,  but  is 
relegated  to  his  remedy  in  equity,  if  any  there  is ;  and  there  may  be  a 
judgment  for  the  defendant. 


WILLS— WITNESSES. 

[Licking  Common  Pleas,  April  Term,  1908.] 
Joseph  B.  Wilson  v.  Prank  Wilson  et  al. 

1.  Deeds  Executed  by  Testator,  Evidence  of  Capacity  to  Make  Will, 

Deeds  executed  by  a  testator  may  be  admitted  In  evidence  In  an  action  to 
set  aside  his  will,  where*  the  purpose  Is  to  throw  light  on  the  menta] 
capacity  of  the  testator  by  showing  his  method  of  transacting  business 
and  the  nature  of  the  business  transacted  by  him  at  about  the  time  of 
the  making  of  the  will. 

2.  Devisee  Competent  Witness  as  to  Acts  of  Testator. 

A  plaintift  In  a  will  contest,  although  a  son  of  the  testator  and  a  devisee 
under  the  will.  Is  a  competent  witness  to  testify  to  acts  of  the  testator 
and  the  manner  In  which  those  acts  were  performed. 

[Syllabus  approved  by  the  court.] 

Kibler  &  Montgomery,  for  plaintiff. 

Albert  Stasel  and  Flory  &  Flory,  for  defendant. 

SEWARD,  J.    (Orally.) 

This  case  is  submitted  to  the  court  upon  a  motion  for  a  new  trial. 
It  is  an  action  brought  to  contest  the  will  of  James  P.  Wilson.  It  was 
tried  to  a  jury,  and  resulted  in  a  verdict  setting  aside  the  will  of  James 
P.  Wilson.  The 'charges  made  in  the  petition  are  undue  influence  and 
mental  incapacity.  The  grounds  of  the  motion  for  a  new  trial  are, 
first,  for  errors  in  the  charge;  second,  error  in  the  exclusion  of  a  deed, 
which  was  offered  in  evidence,  and  was  excluded  because  it  was  not- 
shown  to  have  been  executed  by  James  P.  Wilson ;  third,  for  permitting 
the  plaintiff  to  testify  as  to  the  mental  capacity  of  the  testator. 

Several  deeds  were  permitted  to  go  to  the  jury,  simply  for  the  pur- 
pose of  showing  that  James- P.  Wilson  had  been  transacting  business, 
and  the  nature  of  the  business;  what  he  did  at  that  time,  and  how  the 
business  was  transacted.    What  he  did  might  reflect  upon  his  mental 
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capacity,  and  the  court  permitted  his  acts  to  go  to  the  jury  for  that 
purpose  alone.  One  deed  to  a  man  named  Stare,  I  believe,  was  offered 
in  evidence.  Objection  was  raised  to  the  introduction  of  that  deed; 
in  fact,  objections  to  all  of  these  deeds  were  made,  first,  for  reasons  that 
they  were  incompetent  in  any  view  of  the  case.  The  court  did  not  think 
that  was  so;  it  thought  the  deeds  were  competent  to  show  the  nature 
of  the  business  he  was  transacting,  and  how  he  transacted  it,  whether 
as  a  sane  and  mentally  capacitated  man  would  transact  such  business 
or  not.  Objection  was  made  to  the  last  deed,  because  it  was  not  shown 
that  it  was  executed  by  James  P.  Wilson.  The  record  of  that  deed  was 
introduced  in  evidence,  and  it  is  claimed  now,  and  I  think  well  claimed, 
that,  if  there  is  a  record  of  the  deed,  duly  recorded  in  the  recorder's 
olBce,  proof  of  its  execution  is  not  necessary ;  and  while  the  court  thinks 
that,  possibly,  there  was  an  error  in  refusing  to  permit  the  deed  to  go 
in  evidence,  still  the  testimony  was  purely  cumulative.  Several  other 
deeds  were  introduced  in  evidence,  to  the  same  import,  and  for  the  same 
purpose,  and  the  court  thinks  the  testimony  was  purely  cumulative; 
and  it  does  not  think  the  verdict  ought  to  be  set  aside  for  that  reason. 

As  to  the  first  ground  of  error,  the  charge  of  the  court,  it  is  claimed 
that  the  court  should  have  charged  the  jury  that  they  must  not  only 
find  by  a  preponderance  of  the  evidence,  but  that  there  must  be  sufficient 
evidence  introduced  to  overcome  the  prima  facie  case  made  by  the  in- 
troduction of  the  will  and  its  probate.  And  the  Supreme  Court  has  so 
held  in  the  recent  case  of  Hall  v.  Hall,  78  Ohio  St.  415.  There  is  no  com- 
plaint but  what  the  court  stated  the  law  properly  as  far  as  it  went,  but 
it  is  claimed  that  it  should  have  gone  further,  and  stated  that  there  must 
not  only  be  a  preponderance  of  the  evidence,  but  sufficient  evidence  to 
overcome  the  prima  facie  case  made  by  the  introduction  of  the  probate 
of  the  will.    This  is  the  entry  of  the  Supreme  Court : 

*'This  cause  came  on  to  be  heard  upon  the  transcript  of  the  record 
of  the  circuit  court  of  Hamilton  county,  and  was  argued  by  counsel. 
On  consideration  whereof  it  is  ordered  and  adjudged  by  this  court  that 
the  judgment  of  the  said  circuit  court  be  and  the  same  is  hereby  re- 
versed, for  the  reason  that  the  charge  to  the  jury  is  misleading  and  er- 
roneous in  that  it  nowhere  distinctly  states  nor  sufficiently  emphasizes 
that  the  order  of  probate  of  the  will,  by  Ihe  probate  court,  raises  a 
presumption  that  the  will  so  probated  is  the  valid  will  and  testament 
of  Mercy  A.  Hall;  that  the  court  did  not  clearly  explain  to  the  jury 
the  legal  effect  of  the  provision  of  the  statute,  'That  the  order  of  pro- 
bate shall  be  prima  facie  evidence  of  due  attestation,  execution  and 
validity  of  the  will  or  codicil.'  " 

It  is  claimed  that  the  court  did  not  do  that  in  this  case.  That  the 
jury  was  not  instnict«d,  as  they  should  have  been  instructed,  that  the 
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order  of  probate  of  the  will  raises  a  presumption  that  the  will  so  pro- 
bated is  the  valid  will  and  testament  of  James  P.  Wilson. 

Now,  let  us  see  about  that.  I  think  the  court  gave  that  in  that  ex- 
act language,  or  with  a  slight  variation.  The  court  said  to  the  jury, 
before  the  argument: 

''Capacity  to  make  a  will  requires  that  James  P.  Wilson,  at  the 
time  the  will  was  made,  possessed  sufficient  mind  to  know  and  under- 
stand what  he  was  doing,  and  sufficient  mental  capacity  to  know  and 
understand  the  nature  and  extent  of  his  property,  and  the  persons  who 
would  naturally  be  the  objects  of  his  bounty,  and  that  he  was  able  to 
keep  those  things  in  mind  long  enough  to  form  a  rational  judgment  in 
regard  to  them." 

It  was  given  after  the  argument,  too: 

'*You  are  instructed  that  the  order  of  the  probate  of  this  will  is 
prima  facie  evidence  of  the  due  attestation,  execution  and  validity  of 
suet  will,  and  before  the  jury  is  entitled  to  return  a  verdict  setting 
aside  the  will,  they  must  be  able  to  find  that  the  evidence  adduced  by 
the  plaintiff  outweighs  both  the  evidence  adduced  by  the  defendants 
and  the  presumption  arising  from  the  order  of  the  probate  court  ad- 
mitting the  will  to  probate  as  the  valid  last  will  and  testament  of  James 
P.  Wilson." 

So,  that  identical  proposition  went  to  the  jury  before  the  argument^ 
and  went  to  them,  in  their  retirement,  in  writing. 

Now,  as  to  the  question  of  permitting  Joseph  B.  Wilson,  the  plain- 
tiff, who  was  interested  as  a  legatee,  to  testify  as  to  the  mental  capacity 
of  his  father,  the  testator.  It  is  claimed  that  the  court  erred  in  permitting 
him  to  testify  as  to  his  condition.  The  court  is  cited  to  Thompson,  Trial 
Ev.  Sec.  1115,  in  which  it  is  said : 

'*The  adjudicated  cases  differ  upon  the  rule  as  to  the  admissibility 
of  declarations  of  a  devisee  or  legatee  as  to  the  mental  incapacity  of  the 
testator,  where  such  declarations  may  affect  others  not  in  privity  with 
such  devisee  or  legatee.  In  speaking  of  the  rule  as  to  the  admissibility 
of  declarations  made  by  one  of  several  parties  to  the  record,  Mr.  Green- 
leaf  says:  'Nor  are  the  admissions  of  one  of  several  devisees  or  legatees 
admissible  to  impeach  the  validity  of  a  will,  where  they  may  affect  others 
not  in  privity  with  him.'     • 

'*The  judge  of  a  common  pleas  court  in  the  case  stating  the  rule 
from  Mr.  Greenleaf  further  said:  *I  think  an  examination  of  the  most 
carefully  considered  cases  will  show  that  the  declarations  of  a  devisee  or 
legatee  in  disparagement  of.  the  testator's  capacity — ^not  made  in  the 
presence  of  other  devisees  and  legatees  who  are  interested  in  sustain- 
ing the  will,  nor  in  the  presence  of  the  testators-can  not  be  offered  by 
the  party  seeking  to  set  aside  th'^  will  in  an  action  to  try  its  validity; 
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aor  will  the  fact  that  the  declarations  were  made  in  the  lifetime  of 
the  testator  by  a  member  of  his  family,  who  is  a  party  defendant,  make 
any  difference.'  " 

I  am  also  cited  to  the  Thompson  v.  Thompson,  13  Ohio  St.  356, 
which  is  to  the  same  effect : 

''On  the  trial  of  an  issue  in  a  proceeding  under  the  statute,  to  con- 
test the  validity  of  a  will,  declarations,  in  reference  to  the  mental 
capacity  of  the  testator,  of  a  legatee  9r  devisee  who  is  a  party  defendant 
to  the  proceeding,  are  not  admissible  in  evidence  to  impeach  the  will 
where  there  are  other  devisees  or  legatees  whose  interests  may  be  in- 
juriously affected  by  the  admissions  of  such  evidence." 

In  both  of  these  cases,  in  Thompson,  Trial  Ev.,  and  in  Thompson 
V.  Thompson,  supra,  they  attempted  to  prove  declarations  made  by  the 
party  on  the  witness  stand — a  declaration  that  he  had  made  before  as 
to  the  mental  capacity  of  the  testator.  Now,  the  court  thinks  there  is  a 
distinction  between  a  declaration  and  the  testimony  of  a  witness  given 
on  the  stand. 

Section  5242  Rev.  Stat.  Par.  8,  ''Nothing  in  this  section  contained 
shall  apply  to  actions  for  causing  death,  or  actions  or  proceedings  in- 
volving the  validity  of  a  deed,  will,  or  codicil ;  and  when  a  case  is  plain- 
volving  the  validity  of  a  deed,  will,  or  codicil ;  and  when  a  case  is  plainly 
within  the  reason  and  spirit  of  the  last  three  sections,  though  not 

So.  there  is  an  exception  there,  and  a  party  may  testify  concerning 
a  deed,  will  or  codicil. 

But  we  are  not  without  some  authority  on  that  proposition.  The 
ease  of  Wolf  v.  Powner,  30  Ohio  St.  472,  was  not  cited  by  counsel  on 
either  side.  In  that  case  the  Supreme  Court  has  construed  Sec.  342, 
which  was  originally  Sec.  313.    It  was  a  ccmtest  of  a  will. 

"Section  313  of  the  code  of  civil  procedure,  as  amended  May  2, 
1871  (68  0.  L.  127;  3  Sayler  2531;  See.  5242  R«v.  Stat.),  did  not  make 
the  husband  of  an  heir,  who  was  joined  with  her  as  a  plaintiff,  in  an 
issue  of  devisatnt  vel  non,  incompetent  as  a  witness  for  the  contestants." 

Now,  while  the  Supreme  Court  decides  this  case  on  the  ground  that 
the  husband,  who  was  called  as  a  witness  to  testify,  was  not  a  real  party 
in  interest,  and  therefore  not  incompetent  to  be  a  witness  in  the  case, 
the  Supreme  Court  goes  further  in  relation  to  the  matter.  It  was  Louis 
Wolf  who  was  called.    In  deciding  the  case,  Scott,  J.,  says : 

"Had  Ijouis  Wolf  been  an  interested  heir,  and  as  such  been  a  party 
plaintiff,  his  right  to  testify  would  have  been  unquestionable,  by  the 
very  words  of  the  proviso.  Neither  his  interest  as  a  party,  or  otherwise, 
would  have  rendered  him  incompetent.  But  it  is  said  he  was  not  an 
heir,  and  had  no  direct  interest  in  the  issue  on  trial.  To  which  we 
answer,  a  fortiori,  he  misrht  testify.    The  legislature  has  guarded  against 
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an  erroneous  construction  of  which  it  was  thought  the  language  might 
be  susceptible,  but  did  not  think  it  necessary  to  go  further,  and  guard 
against  a  construction  every  way  unreasonable.  Having  said  the  section 
should  not  be  so  construed  as  to  prevent  parties  most  deeply  and  directly 
interested  in  the  issue  from  testifying,  it  was  not  thought  necessary  to 
guard  against  a  construction  which  would  exclude  witnesses  who  might 
have  a  remote  or  contingent  interest,  or  no  interest  whatever  in  the 
controversy,  if  they  should  happen  to  be  made  parties  on  the  record." 

**  Speaking  for  myself  alone,  I  should  be  very  strongly  inclined  to 
hold,  that  even  if  no  such  proviso  were  found  in  this  section,  it  would 
be  a  perversion  of  its  purpose  to  apply  its  inhibition  to  any  party  to  an 
issue  of  devisavit  vel  non.  The  reason  and  policy  of  the  section  are 
obvious.  The  persons  entitled  to  claim  its  protection  are  an  actual 
executor  or  administrator  of  a  deceased  person,  or  the  actual  heir, 
grantee,  or  devisee  of  a  deceased  person,  who  is  claiming,  or  defending 
against  a  claim  made  against  him,  as  such." 

To  the  same  effect  is  Murdoch  (Tr.)  v.  McNeely,  1  Circ.  Dec.  9,  10 
(1  R.  16).    This  was  an  action  brought  against  a  trustee  under  a  will: 

**An  objection,  therefore,  interposed  to  a  competent  witness,  before 
he  testifies  at  all,  is  premature,  and  is  properly  overruled  by  the  court 
The  party  desiring  to  object  must  wait  and  see  what  it  is  proposed  the 
witness  shall  say,  and  if  it  is  not  allowable  for  him  to  testify  as  to 
such  matters,  the  objection  can  then  properly  be  made.  But  in  a  case 
like  the  one  at  bar,  as  we  understand  it,  the  section  referred  to,  in  effect, 
provides,  that  parties  to  the  action  stand  on  the  same  footing  as  other 
witnesses.  It  states  expressly  that  the  provisions  of  the  section  shall 
not  apply  to  actions  or  proceedings  involving  the  validity  of  a  deed 
or  will,  and  such  we  think  is  Ihis  case.  This  construction  was  put  upon 
this  statute  by  the  district  court  of  Greene  county,  some  years  ago,  and 
exception  having  been  taken  to  the  ruling,  the  Supreme  Court  either  re- 
fused leave  to  file  a  petition  in  error,  or  affirmed  the  judgment  without 
reportinfif  the  case  fully.'* 

So  that  the  court  thinks  that  the  plaintiff  in  the  case,  although  a 
legatee  or  devisee  under  the  will,  was  a  competent  witness  to  testify  to 
acts  of  his  father,  and  as  to  his  mental  capacity,  as  based  upon  what 
he  saw  his  father  do,  and  how  he  saw  him  act.  And  while  the  court 
does  not  agree  with  the  jury  in  this  case — ^the  court  would  have  found 
a  different  verdict  from  what  the  jury  did — it  is  not  in  the  province  of 
the  court  to  set  aside  the  verdict  unless  there  has  intervened  error  which 
was  prejudicial. 

The  court  does  not  think  any  such  error  intervened.  I  am  free 
to  say  that  I  do  not  agree  with  the  jury  in  their  finding  in  the  case,  but 
that  is  neither  here  nor  there. 
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TELEGRAPHS  AND  TELEPHONES. 

[Allen  Common  Pleas,  July  28,  1908.] 
United  States  Tel.  Co.  v.  DEiiPHOs  Home  Tel.  Co. 

iHjuircnoif  Lies  to  Restrain  Local  Exchange  fbom  Violating  Contbact  fob 
ExcLCSiTE  Toll  Business. 
A  contract  between  a  telephone  company,  organized  to  construct  and 
operate  toll  lines,  and  a  company  operating  a  local  exchange,  having  no 
toll  connections,  by  which  the  former  Is  to  connect  with  the  local  ex- 
change, and  have  the  exclusive  toll  business  thereof  for  a  period  of 
ninety-nine  years,  is  not  against  public  policy  as  tending  to  create  a 
monopoly  and  injunction  will  lie  to  restrain  such  local  exchange  from 
giving  toll  business  to  any  other  company,  especially  since  the  toll 
company  had  been  to  great  expense  in  constructing  its  lines  and  carrying 
oat  the  provisions  of  its  contract,  and  its  rates  are  reasonable. 

[Syllabus  approved  by  the  court] 

Clarence  Brown  and  Cable  &  Parmenter*  for  plaintiff . 

J*  F.  Lindemann,  J.  W.  Warrin^on,  W.  B.  Mann  and  D.  K.  Tone, 

for  defendant : 

The  contract  bearing  date  April  8,  1899,  between  the  United  States 
Company  and  the  Delphos  Company  is  contrary  to  public  policy  and 
void,  because  it  tends  to  create  a  monopoly  and  also  prohibits  the  Del- 
phos Company  from  discharging  the  obligations  which  the  latter  com- 
pany owes  to  the  public.  Cleveland  <fe  M.  Ry.  v.  Furnace  Co.  37  Ohio 
St  321  [41  Am.  Rep.  509] ;  State  v.  Telephone  Co.  36  Ohio  St.  296  [38 
Am.  Eep.  583] ;  Thomas  v.  Railway,  101  U.  S.  71  [25  L.  Ed.  950] ; 
Gibhs  V.  Oas  Co,  130  U.  S.  396  [9  Sup.  Ct.  Rep.  553;  32  L.  Ed.  979] ; 
Chicago  Gas-Light  &  C.  Co.  v.  Gas-Light  &  C.  Co.  121  111.  530  [13 
N.  E.  Rep,  169;  2  Am.  St.  Rep.  124] ;  South  Chicago  City  Ry.  v.  Rail- 
way, 171  111.  391  [49  N.  B.  Rep.  576] ;  Inter-Ocean  Pub,  Co,  v.  Associated 
Press,  184  HI.  438  [56  N.  E.  Rep.  822;  48  L.  R.  A.  568;  75  Am.  St. 
Rep.  184];  West  Virginia  Transp.  Co,  v.  Pipe  Lin\e  Co.  22  W.  Va. 
600  [46  Am.  Rep.  527] ;  Commercial  Union  Tfil.  Co.  v.  Telephone  * 
TtUgraph  Co.  61  Vt.  241  [17  Atl.  Rep.  1071 ;  5  L.  R.  A.  161 ;  15  Am. 
St.  Rep.  893] ;  Charleston  Gas  Co,  v.  Gas  Co,  58  W.  Va.  22  [50  S.  E. 
Rep.  876;  112  Am.  St.  Rep.  936] ;  Pacific  Postal  Tel,  Cable  Co.  v.  Tele- 
graph  Co.  50  Fed.  Rep.  493;  Cumberland  Tel,  <&  Tel.  Co.  v.  Railway. 
51  La.  Ann,  29  [24  ^.  Rep.  803 ;  72  Am.  St.  Rep.  442] ;  Union  L.  <t 
Exp.  Co.  V.  Railway,  37  N.  J.  Law  23 ;  Crawford  v.  Wick,  18  Ohio  St. 
190  [98  Am.  Dec.  103] ;  Lufkin  Ride  Co.  v.  Fringeli,  57  Ohio  St.  596 
[49  N.  E.  Rep.  1030;  41  L.  R.  A.  185;  63  Am.  St.  Rep.  736] ;  Central 
Ohio  Salt  Co.  v.  Guthrie,  35  Ohio  St.  666;  Amot  v.  Coal  Co.  68  N.  Y. 
558;  Harding  v.  Glucose  Co.  182  111.  551  [55  N.  E.  Rep.  577;  64  L.  R. 
A.  738;  74  Am.  St.  Rep.  189] ;  John  D,  Paiies  <&  Sons  Co.  v.  Hartman, 
12  X)ec.    Vol.  19 
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153  Fed.  Rep.  24;  Cojitineiital  Wall  Paper  Co.  v.  Leuris  Vaight  &  Sons 
Co.  148  Fed.  Rep.  939  [78  C.  C.  A.  567] ;  Field  Cordage  Co.  v.  Cordage 
Co.  3  Cire.  Dec.  613  (6  R.  615) ;  AtchisoUy  T.  <&  8.  F.  Ry.  v.  Railway, 
110  U.  S.  667  [4  Sup.  Ct.  Rep.  185;  28  L.  Ed.  291] ;  Memphis  &  Little 
Rock  Ry.  V.  Express  Co.  117  U.  S.  1  [6  Sup.  Ct.  Rep.  542;  29  L.  Ed. 
791] ;  Chicago,  8t.  L.  &  N.  0.  Ry.  v.  Car  Co.  139  U.  S.  79  [11  Sup. 
Ct.  Rep.  490;  35*L.  Ed.  97] ;  Wiggins  Ferry  Co.  v.  Railway,  73  Mo.  389 
[39  Am.  Rep.  519] ;  Crawford  v.  Wick,  18  Ohio  St.  190  [98  Am.  Dec. 
103] ;  Scofield  V.  Railway,  43  Ohio  St.  571  [3  N.  E.  Rep.  907;  54  Am. 
Rep.  846] ; 

The  contract  between  the  Delphos  Company  and  the  United  States 
Company  cannot  be  specifically  enforced  in  a  court  of  equity:  (a)  Be- 
.  cause  it  is  lacking  in  mutuality;  (b)  Because  it  involves  the  supervi- 
sion by  the  court  of  the  operation  of  a  telephone  exchange  and  the 
fixing  of  telephone  rates  for  ninety-nine  years;  (c)  Because  the  con- 
tract is  oppressive,  unreasonable  and  unjust.  Port  Clinton  Ry.  v.  Bail- 
way,  13  Ohio  St.  544;  Steinau  v.  Gas  Co.  48  Ohio  St.  324  [27  N.  E. 
Rep.  545] ;  Rutland  Marble  Co.  v.  Ripley,  77  U.  S.  (10  Wall.)  339  [IJ^ 
L.  Ed.  955] ;  2  High,  Injunction  (4  ed.)  1Q93,  1096  Sec.  1109;  General 
Electric  Co.  v.  Electric  &  Mfg.  Co.  144  Fed.  Rep.  458;  Tiffin  v.  Shaw- 
han,  43  Ohio  St.  178  [1  N.  E.  Rep.  581] ;  Hughes  v.  Roth,  7  Circ.  Dec. 
441  (18  R.  804) ;  Eleventh  St.  Church  v.  Pennington,  10  Circ.  Dec. 
74  (18  R.  408) ;  4  Pomeroy,  Equity  Sec.  1405;  Koch  v.  Streuter,  232 
111.  594  [83  N.  E.  Rep.  1072]. 

1.  The  contract  bearing  date  April  1,  1899,  between  the  United 
States  Company  and  the  Delphos  Company  is  void  and  contrary  to  pub- 
lic policy,  because  it  tends  to  stifle  competition,  promote  a  monopoly,  and 
prohibits  the  Delphos  Company  from  discharging  the  duties  which  it  owes 
to  the  public.  State  v.  Telephone  Co.  36  Ohio  St.  296  [38  Am.  Itep.  583]  ; 
Cleveland  &  M.  Ry.  v.  Furnace  Co.  37  Ohio  St.  321  [41  Am.  Rep.  509] ; 
Cumberland  Tel  &  Tel.  Co.  v.  Railway,  51  La.  Ann.  29  [24  So.  Rep. 
803 ;  72  Am.  St.  Rep.  442] ;  Chicago  Gas-Light  &  C.  Co.  v.  Gas-Light  & 
C.  Co.  121  111.  530  [13  ^f.  E.  Rep.  169;  2  Am.  St.  Rep.  124] ;  Thimas  v. 
Railway,  101  U.  S.  71  [25  L.  Ed.  950] ;  Gibbs  v.  Gas  Co.  130  U.  S.  896 
[9  Sup.  Ct.  Rep.  553;  32  L.  Ed.  979] ;  West  Virginia  Transp.  Co.  v. 
Pipe  Line  Co.  22  W.  Va.  600  [46  Am.  Rep.  527] ;  Western  Union  Tel. 
Co.  V.  Telephone  &  Telegraph  Co.  61  Vt.  241  [47  Atl.  Rep.  1071;  5 
L.  R.  A.  161 ;  15  Am.  St.  Rep.  893] ;  Inter-Ocean  Pub.  Co.  v.  Associated 
Press,  184  111.  438  [56  N.  E.  Rep.  822;  48  L.  It.  A.  568;  75  Am.  St. 
Rep.  184] ;  Matthews  v.  Associated  Press,  136  N.  Y.  333  [32  N.  E.  Rep. 
981] ;  State  v.  Associated  Press,  159  Mo.  410  [60  S.  W.  Rep.  91;  81 
Am.  St.  Rep.  368;  51  L.  R.  A.  151];  Diamond  Match  Co.  v.  Roeber, 
106  N.  Y.  473  [13  N.  E.  Rep.  419;  60  Am.  Rep.  464] ;  Lufkin  Rule 
Co.  V.  Fringeli,  57  Ohio  St.  596  [49  N.  E.  Rep.  1030;  41  L.  R.  A.  185; 
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63  Am.  St.  Rep.  736] ;  Charlestoji  Gas  Co,  v.  Gas  Co.  58  W.  Va.  22 
[50  S.  E.  Rep.  876;  112  Am.  St.  Rep.  936] ;  South  Chicago  City  Ry.  v. 
Railway,  171  lU.  391  [49  N.  E.  Rep.  576] ;  Padiic  Postal  Tel,  Cable 
Co.  V.  Telegraph  Co.  50  Fed.  Rep.  493 ;  Central  Ohio  Salt  Co.  v.  Guthrie, 
35  Ohio  St.  666;  Harding  v.  Glucose  Co.  182  lU.  551  [55  N.  E.  Rep. 
577;  64  L.  R.  A.  738;  74  Am.  St.  Rep.  189] ;  J.  D.  Parks  &  Sons  Co.  v. 
Hariman,  153  Fed.  Rep.  24;  Continental  Wall  Paper  Co.  v.  Voight  & 
Sons  Co.  148  Fed.  Rep.  939  [78  C.  C.  A.  567] ;  Field  Cordage  Co.  v. 
Cordage  Co.  3  Circ.  Dec.  613  (6  R.  615) ;  Atchison,  T.  &  S.  F.  Ry.  v. 
Railway,  110  U.  S.  667  [4  Sup.  Ct.  Rep.  185;  28  L.  Ed.  291] ;  Memphis 
dt  Little  Rock  Ry.  v.  Express  Co.  117  U.  S.  1  [6  Sup.  Ct.  Rep.  542; 
29  L.  Ed.  791] ;  Chicago,  St.  L.  iSc  N.  0.  Ry.  v.  Car  Co.  139  U.  S.  79 
[11  Sup.  Ct.  Rep.  490;  35  L.  Ed.  97] ;  Wiggins  Ferry  Co.  v.  Railway, 
73  Mo.  389  [39  Am.  Rep.  519] ;  Carroll  v.  Campbell,  108  Mo.  550  [17 
S.  W.  Rep.  884];  Wiggins  Ferry  Co.  v.  East  St.  Louis,  102  111.  560; 
Crawford  v.  Wick,  18  Ohio  St.  190  [98  Am.  Dec.  103] ;  Scofield  v. 
Railway,  43  Ohio  St.  571  [3  N.  E.  Rep.  907;  54  Am.  Rep.  846]. 

The  contract  of  April  1,  1899,  is  contrary  to  public  policy  and 
void.  State  v.  Telephone  Co.  36  Ohio  St.  296  [38  Am.  Rep.  583] ; 
Cleveland  cfe  M.  Ry.  v.  Furnace  Co.  37  Ohio  St.  321  [41  Am.  Rep.  509] ; 
Matthews  v.  Associated  Press,  136  N.  Y.  333  [32  N.  E.  Rep.  981] ; 
Diamond  Match  Co.  v.  Roeber^  106  N.  Y.  473  [13  N.  E.  Rep.  419;  60 
Am.  Rep.  464] ;  State  v.  Associated  Press,  159  Mo.  410  [60  S.  W.  Rep. 
91;  51  L.  R.  A.  151;  81  Am.  St.  Rep.  368]. 

The  cases  cited  by  defendant's  counsel  do  not  hold  that  contracts 
like  the  one  here  in  question  are  valid  and  enforcible.  The  principal 
cases  cited  and  relied  upon  by  defendant's  counsel  are  the  following: 
Carroll  v.  Campbell,  108  Mo.  550  [17  S.  W.  Rep.  884] ;  Wiggins  Ferry 
Co.  V.  East  St.  Louis,  102  111.  560. 

The  public  policy  of  the  state  of  Ohio,  as  expressed  in  its  constitu- 
tion, its  laws  and  its  judicial  decisions,  is  that  all  contracts  which  have 
a  tendency  to  stifle  competition  and  to  injure  the  public  are  null  and 
void.  Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473  [13  N.  E.  Rep. 
419;  60  Am.  Rep.  464]. 

2.  The  contract  between  the  Delphos  Company  and  the  United 
States  Company  cannot  be  enforced;  first,  because  the  contract  is  lack- 
ing in  mutuality,  and  because  enforcing  it  would  involve  the  continuing 
supervision  by  the  court  of  the  operation  of  a  telephone  exchange 
and  the  fixing  of  telephone  rates  for  ninety-nine  years;  second,  be- 
cause the  contract  is  oppressive,  unreasonable  and  unjust. 

The  contract  between  the  Delphos  Company  and  the  United  States 
Company  is  so  oppressive,  inequitable  and  imjust  that  a  court  of  equity 
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will  not  award  the  specific  performance  of  it,  even  should  we  concede 
that  such  contract  is  valid. 

No  question  of  public  policy  was  before  the  court  in  the  cases  re- 
lied upon  by  plaintiff's  counsel.  People  v.  Telephone  Co.  19  Abb.  N. 
C.  466;  Wood  V.  Whitehead  Bros.  Co.  165  N.  Y.  545  [59  N.  E.  Rep. 
357] ;  Bras  v.  McConrkill,  114  Iowa  401  [87  N.  W.  Rep.  290] ;  Louis- 
ville  &  N.  By.  v.  Coal  Co.  Ill  Ky.  960  [64  S.  W.  Rep.  969;  55  L.  R.  A. 
601;  98  Am.  St.  Rep.  447] ;  State  v.  Associated  Press,  159  Mo.. 410  [60 
8.  W.  Rep.  91;  51  L.  R.  A.  151;  81  Am.  St.  Rep.  368]. 

The  argument  that  a  monopoly  may  lawfully  be  built  up  for  the 
purpose  of  crushing  a  monopoly  is  untenable. 

Counsers  contention  that  the  suit  filed  by  the  United  States  Com- 
pany is  one  to  enjoin  a  trespass  and  not  for  the  specific  performance 
of  a  contract  is  clearly  untenable.  1  Pomeroy,  Eq.  Rem.  See.  271; 
Welty  V.  Jacobs,  171  111.  624  [49  N.  E.  Rep.  723;  40  L.  R.  A.  98]; 
Berliner  Gramophone  Co.  v.  Seaman,  110  Fed.  Rep.  30  [49  C.  C.  A. 
99]. 

QUAIL,  J. 

I  The  plaintiff  in  this  case  heretofore  secured  in  this  court  a  tem- 
porary injunction  and  this  cause  was  submitted  to  this  court  upon  a  mo- 
tion to  dissolve  the  temporary  injunction  heretofore  granted  by  the 
court. 

The  basis  upon  which  the  plaintiff  secured  the  temporary  restrain- 
ing order  is  by  virtue  of  a  contract  entered  into  by  and  between  the  plain- 
tiff and  the  defendant,  said  contract  having  in  view  the  transmission  of 
long  distance  telephone  communications  between  the  exchange  of  the 
defendant  company  and  this  plaintiff,  the  plaintiff  in  this  action  beinj? 
an  incorporation  organized  and  existing  under  the  laws  of  the  state  of 
Ohio  and  being  organized  for  the  purpose  of  constructing,  purchasing, 
acquiring,  owning  and  operating  toll  lines  for  the  transmission  of  tele- 
phonic communications  from  and  to  various  cities,  towns,  villages  and 
points  within  and  beyond  the  state  of  Ohio,  and  to  connect  said  toll  lines 
with  telephone  exchanges  and  telephone  devices  in  said  several  places.  . 

The  defendant  in  this  action  is  a  corporation  which  was  organized 
for  the  purpose  of  acquiring,  constructing,  owning  and  operating  tele- 
phone exchange  in  the  village  of  Delphos,  Ohio,  and  to  supply  telephone 
service  to  the  people  of  Delphos  and  locality. 

In  its  petition  the  plaintiff  alleges  that  the  said  defendant,  in  viola- 
tion of  said  contract  entered  into  by,  and  between,  the  plaintiff  and  de- 
fendant on  April  1,  1899,  by  virtue  of  which  contract  the  said  plaintiff 
was  to  have  all  the  long  distance  business  received  by  said  defendant 
company,  had  connected  its  said  telephone  exchange  and  system  with  the 
telephone  lines  and  system  of  the  Central  Union  Telephone  Company  and 
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the  system  and  telephones,  commonly  known  as  the  Bell  system,  whereby 
the  said  defendant  is  enabled  to,  and  does,  transmit  messages  over,  and 
from,  said  S3rstem  and  to  cities,  villages  and  points  which  are  reached 
and  connected  by  the  lines  and  system  and  connecting  lines  of  the  plain- 
tiff. 

Briefly  stated,  after  the  organization  of  the  defendant  company  for 
the  purposes  of  acquiring,  constructing,  owning  and  operating  a  tele- 
phone exchange  in  the  village  of  Delphos,  Ohio,  to  supply  telephone 
service  to  the  people  of  Delphos  and  locality,  and  after  the^said  defend- 
ant had  constructed  said  system  and  had  placed  said  exchange  in  opera- 
tion, thus  forming  means  of  communication  to  the  people  of  Delphos, 
the  said  defendant  company  desired  to  afford  to  its  patrons  and  sub- 
scribers the  means  of  sending  long  distance  communications  from  its  ex- 
change over  some  toll  line  system  or  long  distance  system.  At  that  date 
the  only  toll  line  system  of  any  importance  was  the  long  distance  toll 
lineis  owned  and  operated  by  the  Central  Union  Telephone  Company, 
said  company  being  the  company  that  plaintiff  complains,  at  the  time 
of  filing  the  petition,  of  having  connected  its  said  lines  with  the  said 
defendant  company's  lines.  At  that  time  the  said  long  distance  telephone 
company  hereafter  known  as  the  Central  Union  Company  refused  to  con- 
nect its  toll  line  with  the  exchange  of  the  defendant  company  except 
upon  such  terms  as  they  saw  fit  at  that  time  to  dictate ;  that  said  terms 
were  such  as  to  be  wholly  without  the  reach  of  the  said  defendant  com- 
pany. This  was  the  situation  that  existed  prior  to  April  1,  1899,  the  date 
of  the  contract  between  the  plaintiff  and  the  defendant. 

At  that  time  the  subscribers  of  the  Delphos  Home  Telephone  Com- 
pany, as  well  as  the  officers  and  managers  of  said  defendant  company, 
desired  the  convenience  of  long  distance  telephone  communications  and 
desired  that  said  Central  TJnion  Company  connect  its  toll  lines  with  their 
exchanges.  Afterwards  the  plaintiff  company  in  this  action  was  organ- 
ized for  the  purpose,  among  others,  of  furnishing  long  distance  tele- 
phone communications  to  this  defendant  company  and  other  independent 
telephone  exchanges  in  the  state  of  Ohio  and  elsewhere.  It  necessitated 
upon  the  part  of  the  plaintiff  company,  in  order  to  furnish  the  service 
required  by  the  various  independent  exchanges  such  as  the  defendant, 
the  building  of  long  distance  telephone  lines  connecting  the  independent 
exchanges  in  the  state  of  Ohio.  Before  investing  its  money  in  building 
these  lines  the  plaintiff  acquired  from  the  various  independent  exchanges 
in  the  state  of  Ohio,  contracts,  and  these  contracts,  among  other  provi- 
sions, provided  that  independent  exchanges,  such  as  the  defendant  com- 
pany in  this  case,  should,  in  the  transmission  of  aH  long  distance  com- 
munications going  out  from  the  subscribers  of  the  defendant  company, 
-use  the  lines  of  the  plaintiff  company  for  a  period  of  ninty-nine  years. 
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At  some  date  prior  to  the  filing  of  this  petition  the  defendant  com- 
pany entered  into  a  contract  with  the  Central  Union  Company  and  as 
a  result  of  said  contract  the  exchange  of  the  defendant  company  was 
connected  with  the  long  distance  system  of  the  Central  Union  Company 
so  that  telephonic  messages  designed  for  subscribers  of  the  defendant 
company  coming  from  points  without  the  village  of  Delphos,  might  be 
transmitted  over  the  long  distance  lines  of  the  Central  Union  Company 
to  Delphos  and  then  through  the  exchange  of  said  defendant  comi>any, 
over  the  wires  of  said  defendant  company  to  its  local  patrons  and  vice 
versa  under  said  arrangement  and  by  reason  of  said  connection,  then  over 
the  lines  of  the  Central  Union  Telephone  Company  instead  of  using  the 
lines  of  the  plaintiff,  the  United  States  Telephone  Co. 

There  is  no  dispute  as  to  the  facts  in  this  case.  The  only  question 
raised  upon  the  motion  to  dissolve  is  whether  or  not  the  plaintiff  is  en- 
titled to  the  remedy  it  seeks  under  its  petition. 

The  defendant  admits  the  execution  of  the  contract  set  up  in  plain- 
tiff's petition,  but  says  that  that  part  of  the  contract  which  provided 
that  the  said  contract  should  remain  in  force  for  and  during  the  period 
of  ninety-nine  years  from  the  date  thereof  and  thereafter  until  one 
year's  written  notice  shall  have  been  given  by  either  party  to  the  other 
of  its  intention  to  terminate  the  same,  is  void  and  contrary  to  public 
policy  and  ought  not  to  be  enforced.  Defendant  contends  that  said  con- 
tract is  void  and  contrary  to  public  policy  because  it  tends  to  create  a 
monopoly  and  also  prohibits  the  Delphos  Company  from  discharging  the- 
obligations  which  the  latter  company  owes  to  the  public ;  that  said  con-* 
tract  of  April  1,  1899,  is  void  and  contrary  to  public  policy  because  it 
tends  to  stifle  competition  and  promote  a  monopoly  and  prohibits  the 
Delphos  Company  from  discharging  the  duties  which  it  owes  to  the 
public ;  it  also  contends  that  said  contract  cannot  be  enforced,  first,  be^ 
cause  the  contract,  is  lacking  in  mutuality  and  because,  if  enforced,  it 
would  involve  the  continuing  supervision  by  the  court  of  the  operation 
of  the  telephone  exchange  and  the  fixing  of  the  telephone  rates  for 
ninety-nine  years  and  because  the  contract  is  oppressive,  unreasonable 
and  unjust. 

'Kie  briefs  furnished  by  both  plaintiff  and  defendant  cite  ample 
authority.  The  court  has  taken  the  time  to  read  the  various  citations 
cited  by  both  plaintiff  and  defendant,  but  did  not  take  the  time,  in  pre- 
paring his  opinion,  to  comment  upon  the  various  cases  cited,  which 
counsel  for  both  plaintiff  and  defendant,  in  citing  the  same,  contend  went 
to  support  their  position  in  the  case.  The  court  will  content  himself  by 
saying  that  in  the  opinion  of  the  court  a  large  percentage  of  the  cases 
cited  are  not  applicable  to  the  case  at  issue. 

It  appears  to  this  court  that  when  the  court  comes  to  consider  the 
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contract  in  question,  which  is  the  basis  of  the  action  between  the  plaintiff 
and  defendant  in  this  canse,  that  the  court  should  consider  the  condi- 
tions first  that  existed  at  the  time  that  the  contract  was  made  and  entered 
into. 

The  contention  that  this  contract  prohibits  the  Delphos  Home  Tele- 
phone Company  from  discharging  the  obligations  which  the  said  com- 
pany owes  to  the  public,  the  court  does  not  believe  is  well  taken.  The 
objects  and  purposes  of  said  defendant  company,  undeflr  its  charter,  were 
fulfilled  when  said  exchange  was  installed  and  various  subscribers  con- 
nected. It  was  not  organized  for  the  purpose  of  furnishing  to  its  sub- 
scribers long  distance  service,  but  was  organized  for  the  purpose  of  trans- 
mitting local  messages  between  the  various  subscribers  to  its  exchange. 
'Tis  true  the  additional  service  acquired  by  reason  of  the  connection  with 
the  plaintiff  company  and  with  the  Central  Union  Company  would  prob- 
ably tend  to  increase  the  number  of  subscribers  to  the  local  exchange, 
but  would  not  necessarily  be  a  function  of  the  company  which  it  was  in 
duty  bound  to  furnish  to  its  subscribers,  but  admitting  that  it  did  owe 
the  duly  of  furnishing  its  subscribers  with  long  distance  communication 
and  that  that  obligation  was  an  obligation  that  the  said  defendant  com- 
pany owes  the  public,  then  was  the  contract  in  question  such  as  the  law 
would  justify  and  uphold!  The  management  of  said  company  having 
made  the  effort  to  secure  this  toll  service  and  to  discharge  the  obligation 
that  the  said  defendant  company  owed  the  public,  b^  furnishing  its  sub- 
scribers with  the  means  of  long  distance  service,  and  the  said  Central 
Union  Company  being  the  only  long  distance  company  available,  the 
defendant  company,  upon  the  refusal  of  the  Central  Union  Company 
to  make  said  connection  with  its  exchange,  was  unable  to  furnish  long 
distance  service  to  its  subscribers  unless  a  competing  company  should 
build  its  long  distance  lines  into  the  village  of  Delphos  and  make  said 
connections  and  afford  said  service.  The  court  would  refer  to  the  situa- 
tion that  existed  in  the  village  of  Delphos  so  far  as  it  applied  to  the 
defendant  company,  prior  to  the  execution  of  the  contract  in  question. 
Upon  that  date  the  defendant  company  desired  long  distance  communica- 
tion, the  only  company  equipped  or  available  at  that  time  being  the 
company  who  had  connection  with  the  Delphos  exchange  since  that  time. 
The  plaintiff  now  complains  that  at  that  time  the  Central  Union  Com- 
pany was  not  willing,  although  able,  to  furnish  the  long  distance  service 
that  the  Delphos  company  desired.  In  the  opinion  of  the  court  there 
would  be  no  way  in  which  at  that  time  the  defendant  company  could 
have  compelled  the  Central  Union  Company  to  have  furnished  the  long 
distance  communication  that  it  desired.  On  the  other  hand,  had  at  that 
time  the  Central  Union  been  willing,  able  and  anxious  to  connect  its 
long  distance  lines  with  the  telephone  exchange  and  the  defendant's 
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officers  and  managers  saw  fit  not  to  accept  any  proposition  that' the  long 
distance  company  saw  fit  to  submit  to  them,  the  court  knows  of  no  rule 
of  law  that  would  have  compelled  the  defendant  company  to  have  con- 
nected with  the  Central  Union  Company,  and  that  very  principle,  as  the 
court  sees  it,  establishes  to  the  satisfaction  of  this  court  that  it  was  not 
a  public  duty  which  the  defendant  company  owed  to  its  subscribers  to 
furnish  them  long  distance  telephone  communication  as  contended  by 
the  defendants  in  this  cause. 

It  appears  to  the  court  that  under-  all  the  circumstances  and 
conditions,  though  admitting  that  that  contention  would  be  true, 
that  existed  and  surrounded  the  defendant  company  at  the 
time  that  the  contract  in  question  was  made  and  entered 
into  between  this  plaintiff  and  defendant,  that  the  oflScers  of  said  com- 
pany were  justified  in  making  the  contract  in  question  in  order  that  they 
might  secure  any  long  distance  service  whatever.  The  terms  of  said 
contract  are  not  now  seriously  complained  of  by  the  defendant  company, 
except  that  part  of  said  contract  which  stipulates  the  length  of  time  said 
agreement  is  to  be  in  force  between  the  plaintiff  and  the  defendant.  It 
does  not  appear  from  the  evidence  adduced  in  this  case  that  there  is  any 
just  cause  of  complaint  on  the  part  of  the  defendant  company  as  against 
the  plaintiff  for  failure  to  carry  out  the  terms  and  provisions  of  said 
contract,  nor  does  there  appear  to  be  any  just  cause  of  complaint  that 
said  contract  is  not- fair  and  reasonable  and  just  in  every  particular, 
unless  it  be  upon  the  one  ground  of  the  duration  and  length  of  said 
agreement.  In  that  connection  it  might  be  well  for  the  court  to  say  that 
there  was  some  evidence  that  tended  to  show  that  the  rate  charged  for 
the  transmission  of  long  distance  communications  from  points  outside 
of  the  village  of  Delphos  to  the  subscribers  of  the  defendant  company, 
and  also  vice  versa  when  the  subscribers  of  the  Delphos  Company  desired 
to  send  long  distance  messages  to  points  without  the  village  of  Delphos, 
notably  in  the  case  of  the  service  charged  to  Cleveland,  a  variation  which 
shows  that  the  Central  Union  Company  charges  a  less  rate  than  the  rate 
charged  by  the  plaintiff  company  in  this  case,  and  that  might  give  rise 
to  the  thought  that  the  Delphos  Company  if  this  connection  is  permitted 
in  this  case,  if  this  contract  was  held  void,  became,  as  it  were,  the  agent 
of  the  two  competing  lines,  both  furnishing  the  same  service.  It  would  be 
very  easy  and  it  is  a  known  principle  of  law  that  no  individual  can  act 
as  the  agent  for  two  parties,  and  it  would  be  very  easy  for  the  agent  to 
discriminate  for  or  against  either  the  plaintiff  or  the  Central  Union 
Company  and  it  shows  the  wedge  which  might  destroy  and  render 
valueless  to  a  large  extent  the  property  rights  of  the  plaintiff  company 
which  is  built  up  and  based  upon  contracts  similar  to  the  one  set  forth 
as  the  basis  of  the  action  in  the  plaintiff's  petition. 
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Tis  true  that  the  Central  Union  Company  is  able  and  willing  to 
famish  to  the  defendant  company  long  distance  telephone  service.  It  is 
also  tnie,  in  fact  the  court  thinks  it  is  established  beyond  a  doubt,  that 
the  subscribers  to  the  defendant  company  living  in  Delphos  desire  this 
service  which  the  Central  Union  Company  is  ready  and  willing  and  able 
to  furnish.  Why  would  not  the  subscribers  desire  all  they  could  get. 
Why  would  not  they  desire  to  use  all  of  the  long  distance  lines  so  long 
as  it  did  not  cost  them  anything.  Any  individual  would  be  expected 
to  desire  any  convenience  he  could  get  without  cost.  It  would  not  cost 
him  an3i;hing.  The  only  question  is,  whether  or  not  the  Delphos  Com- 
pany can  be  enjoined  by  virtue  of  the  provisions  of  its  contract  with  the 
plaintiff  from  furnishing  service  which  the  Central  Union  Company 
is  ready  ajid  willing  to  give  and  which  the  subscribers  of  the  defendant 
company  would  like  to  enjoy;  that  it  could  do,  were  it  not  precluded 
by  this  contract. 

As  to  those  places  and  points  reached  by  the  Central  Union  Com- 
pany and  not  reached  by  the  plaintiff,  the  United  States  Telephone  Com- 
pany, there  is  no  question  in  the  mind  of  the  court  but  what  the  Delphos 
Company  would  be  permitted*  to  make  such  arrangements  as  they  saw 
fit  in  regard  to  the  reception  and  transmission  of  long  distance  messages, 
but  unless  the  clause  of  the  contract  relative  to  the  term  of  years  that 
the  same  shall  be  in  force  between  the  plaintiff  and  (l(*fendant  is  declared 
void  and  contrary  to  public  policy,  the  defendant  company  is  bound  by 
said  contract  to  send  and  receive  such  business  from  and  to  points  with- 
out the  village  of  Delphos  over  the  lines  of  the  plaintiff  company  by 
virtue  of  its  contract.  This  clause  in  said  contract  was  the  basis  and 
security  of  the  plaintiff  company  for  the  investment  of  large  sums  of 
money  in  erecting  buildings  and  purchasing  and  acquiring  long  distance* 
toll  lines.  The  service  of  the  said  plaintiff  company  to  the  defendant 
company  under  this  contract  has  been  satisfactory  to  a  reasonable  de- 
gree, in  fact  to  such  a  degree  as  could  be  expected  in  that  line  and  class 
of  business.  The  rates  are  reasonable  and,  in  the  opinion  of  this  court, 
said  contract  is  good,  does  not  lack  the  element  of  mutuality  and  said 
clause  should  not  be  abrogated  at  this  day,  after  the  plaintiff,  relying 
upon  said  clause,  had  complied  with  the  contract  and  expended  larjge 
amounts  of  money  in  carrj'ing  out  the  provisions  of  said  contract. 

As  to  the  contention  of  the  defendant  company  that  it  tends  to 
create  a  monopoly,  the  court  does  not  see  it  in  that  light,  and  even  prior 
to  this  contract  in  question  and  ever  since  the  existence  of  said  contract, 
the  people  of  Delphos  have  had  the  opportunity  to  use  the  long  distance 
telephone  lines  of  the  Central  Union  Company;  they  had  their  booths 
there ;  it  simply  adds  to  the  convenience  of  the  subscribers  and  does  not 
create  a  monopoly. 
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Defendant  also  contends  that  this  action  is  an  action  for  a  specific 
performance  of  said  contract.  Upon  that  proposition  the  court  is  of  the 
opinion  that  it  is  not  an  action  for  a  specific  performance  of  the  contraiet 
and  that  the  plaintiff  is  entitled  to  the  remedy  it  seeks  in  this  court,  by 
reason  of  the  fact  that  a  violation  of  the  contract  made  and  entered  into 
between  the  plaintiff,  which  violation  is  made  up  of  another  contract 
between  the  defendant  and  a  third  party,  which  violates  the  terms  of 
its  contract  with  this  plaintiff,  is  sufficient  to  entitle  the  plaintiff  to  en- 
join this  continuous  trespass  upon  its  contractual  rights. 

That  being  the  conclusion  of  the  court  under  the  evidence  adduced, 
the  court  will  overrule  the  motion  to  dissolve  the  temporary  restraining 
order  in  this  case  and  exceptions  are  allowed  to  the  defendant. 


INJUNCTIONS— MONOPOLIES— TELEGRAPHS     AND    TELB- 

PHONES. 

[Van  Wert  Common  Pleas,  October,  1908.] 
United  States  Tel.  Co.  v.  Middlepqint  Home  Tel.  Ck). 

1.  EVIDEITCB  AS   TO  ClBCUMSTANCES   SlTBBOUNDIKO  MAKING  OF   CONTBAGT   ADMIBBK 
BLE. 

In  an  action  to  determine  the  validity  of  a  contract  between  two  tele- 
phone companies,  evidence  of  the  condition  of  the  telephone  business. 
within  the  field  in  which  the  companies  were  operating  is  admissible 
for  the  purpose  of  showing  the  tendency  and  effect  of  the  agreement 
which  was  made. 

2.  Injunction  Lies  to  Dbtebmine  Validitt  of  Contbaots  fob  EjLCLusrrm  Btxr. 

CHANGE   OF   TELEPUONE   TOLLS. 

Where  the  prayer  of  the  petition  in  such  a  case  is  for  an  injunction  re- 
'Straining  the  defendant  from  violating  the  contract  by  routing  its  busi- 
ness over  lines  belongings  to  a  third  company,  instead  of  sending  it  oyer 
the  lines  of  the  plaintiff,  the  action  is  not  open  to  the  objection  that 
it  is  an  attempt  to  enforce  a  contract  by  mandatory  Injunction  and  will> 
lie. 

3.  Combinations  of  Telephone  Distinguished  fbou  Mebgebs  of  Gab  and  Stber 
Railway  Companies. 

Inasmuch  as  combinations  of  telephone  exchanges  and  telephone  lines  are 
necessary  in  order  to  afford  proper  facilities  for  the  public,  and  the 
legislature  (Sees.  3455,  3470,  3471  Rev.  Stat)  has  recognized  this  neces- 
sity by  provision  for  mergers  and  combinations  of  such  companies,  a 
contract  between  two  telephone  companies  which  provides  for  an  ex- 
clusive interchange  of  business  must  be  distinguished  from  contracts 
effecting  mergers  of  gas  or  street  railway  companies,  and  is  not  void 
because  of  a  tendency  to  create  a  monopoly  or  subversive  of  the  public 
interest  and  benefit;  and  whe^e  a  system  of  lines  has  been  bnllt  np  on 
the  faith  of  such  an  interchange  of  business,  the  claim  on  the  part  of 
the  defendant  company  that  the  contract  is  in  restraint  of  trade  and 
should  be  abrogated  is  not  well  founded. 

[Syllabus  approved  by  the  court] 
G.  M.  Saitzgaber  and  Cable  &  Parmenter,  for  plaintiff . 
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J.  P.  Lindeman,  Dailey  &  Allen*  W.  B.  Mann  and  D.  K.  Tone, 

for  defendant . 

MATTHIAS,  J.   . 

The  questions  presented  in  this  case  upon  a  motion  to  dissolve  the 
injunction  heretofore  granted ,  upon  the  application  of  the  plaintiff, 
are  almost  entirely  questions  of  law.  Although  more  than  two  days  were 
consumed  in  taking  evidence  there  are  but  few  questions  of  fact  to  be 
considered. 

The  plaintiff  seeks  to  have  the  defendant  enjoined  from  a  continued 
and  continual  violation  of  the  terms  of  its  contract  with  the  defendant, 
by  reason  of  wJiich  violation,  toll  business  which,  under  the  terms  of 
said  contract  should  be  transmitted  over  the  lines  of  the  plaintiff,  has 
been  diverted  and  will  continue  to  be  diverted,  by  the  defendant,  to  the 
lines  of  the  Bell  S3'«tem,  so-called.  The  defendant  contends  that  the 
plaintiff  is  not  entitled  to  the  remedy  it  seeks  because  the  contract  upon 
which  it  relies  is  contrary  to  public  policy  and  void  for  the  reason  that 
it  tends  to  create  a  monopoly  and  also  prohibits  the  defendant  company 
from  discharging  the  obligation  which  it  owes  to  the  public  and  for  the 
further  reason  that  said  contract  lacks  mutuality  and  is  oppressive  and 
unjust. 

A  preliminary  question  arose  during  the  hearing  of  the  case  and 
presents  itself  at  this  time;  whether  evidence  of  the  conditions  relative 
to  the  telephone  business  in  Middlepoint  and  vicinity  about  and  before 
the  time  said  contract  was  made  could  be  received  and  considered  by  the 
court  in  determining  the  validity  of  the  contract  on  the  theory  that  it 
shows  the  real  tendency  and  effect  thereof.  The  court  permitted  such 
evidence  to  be  introduced  and  we  are  still  of  the  opinion  that  it  should 
be  considered  for  the  purpose  stated. 

The  United  States  Telephone  Company  was  organized  in  1898,  and 
incorporated  under  the  laws  of  this  state,  the  powers  thereby  granted 
being  those  of  **constnicting,  purchasing,  acquiring,  owning  and  operat- 
ing toll  lines,  for  the  transmission  of  telephonic  communications  from 
and  to  various  cities,  towns,  villages  and  points  within  and  beyond  the 
state  of  Ohio,  and  to  connect  said  toll  lines  with  telephone  exchanges 
and  telephone  devices  in  said  several  places." 

At  that  time  and  for  some  time  thereafter  numerous  telephone  ex- 
changes, being  so-called  Independent  exchanges,  were  in  operation 
throughout  Ohio,  and*  as  the  evidence  shows,  especially  in  north- 
western Ohio,  said  exchanges  then  and  for  some  time  thereafter  \ver<» 
isolated,  there  being  no  connection  between  them  by  means  of  toll  or 
long  distance  lines  or  otherwise.  Long  distance  lines  were  then  and  long 
theretofore  had  been  in  operation  by  the  Central  Union  Telephone  Com- 
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pany,  and  other  companies  allied  therewith,  together  known  as  thfe  Bell 
system.  It  was  impossible,  however,  for  such  Independent  exchanges  to 
procure  service  over  said  Bell  lines,  and  it  was  to  meet  such  emergency 
and  to  supply  the  demand  arising  from  such  conditions  that  the  United 
States  Company  was  organized.  Said  United  States  Company  there- 
upon entered  into  contract  with  said  Independent  exchanges  and  under- 
took to  construct  toll  lines  connecting  such  exchanges  and  affording 
their  subscribers  long  distance  service  which  theretofore  had  been  denied 
them.  Such  lines,  together  with  the  exchanges  connected  thereby,  be- 
came known  as  the  Independent  S3rstem  and  it  appears  that,  until  tho 
happening  of  the  things  herein  complained  of  by  the  plaintiff,  said  sys- 
tem,— Bell  and  Independent, — had  been  maintained  separate  and  dis- 
tinct from  each  other  and  they  have  been  and  are  competitors  for  long 
distance  business. 

Since  its  organization  the  plaintiff  has  entered  into  contract,  similar 
to  that  in  question,  with  nearly  three  hundred  Independent  companies 
operating  exchanges,  and  claims  that  its  investment  of  lai^e  sums  of 
money  in  constructing,  extending  and  maintaining  its  lines  to  meet  the 
demands  of  the  public  has  been  made  because  of,  and  upon  the  faith  of 
said  contracts  including  the  one  in  question  here. 

The  defendant  is  the  successor  of  the  Middlepoint  Southern  Tele- 
phone Company,  with  which  in  1902,  the  plaintiff  entered  into  a  contract 
similar  in  its  terras  to  that  involved  herein  and  two  years  later  when  said 
Middlepoint  exchange  was  taken  over  by  the  defendant,  a  new  contract 
was  made.    Copies  of  said  contracts  are  attached  to  the  petition. 

The  terms  of  said  contract  are  such  that  the  parties  thereto  agreed 
upon  a  complete  interchange  of  business  between  them,  upon  the  basis 
of  compensation  therein  stated,  and  the  defendant  thereby  became  a  part 
of  the  system  comprised  of  the  Independent  exchanges  of  Ohio  and 
adjoining  states,  linked  together  by  the  toll  lines  of  the  plaintiff. 

The  value  of  such  agreement  to  the  parties  as  well  as  all  exchanges 
connected  with  said  system  and  hence  to  the  subscribers  (which  the  evi- 
dence shows  constituted  a  great  portion  of  the  public),  depended  upon 
the  permanency  of  the  plan  of  operation  and  that  was  attempted  to  bo 
secured  by  one  of  the  provisions  of  the  contract.  It  was  agreed  that 
neither  party  should  enter  into  any  contract  with  any  other  person, 
firm  or  corporation  **  whereby  the  rights,  privileges  or  advantages  herein 
acquired  by  either  party  may  be  impaired,"  and  it  was  further  agreed 
that  such  contract  should  remain  in  force  for  arid  during  the  period  of 
ninety-nine  years.  The  contract  of  1902  contained  a  further  provision 
which  was  not  incorporated  in  the  later  contract  whereby  the  Middle- 
point  Company  agreed  to  withdraw  its  lines  from  the  village  of  Wetsel 
and  also  Delphos.  and  further  asrreed  not  to  establish  any  toll  station 
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or  stations  where  the  plaintiff  then  had  or  should  thereafter  establish 
a  toll  station,  or  to  build  to  or  connect  with  any  other  telephone  company 
for  the  exchange  of  toll  business. 

Defendant  now  complains  of  the  exclusive  provision  of  said  con- 
tract and  of  the  period  of  its  duration,  and  insists  that  it  cannot  be  en- 
forced by  mandatory  injunction.  We  do  not  agree  with  the  view  taken 
by  counsel  for  the  defendant  that  the  action  brought  by  the  plaintiff 
is  one  for  th^  specific  enforcement  of  a  contract.  Plaintiff  does  not  ask 
or  seek  a  mandatory  injunction.  It  only  prays  that  the  defendant 
be  restrained  from  committing  the  breach  specified,  the  particular  viola^ 
tion  which  consists  in  carr3dng  out  a  contract  with  the  Central  Union 
Company  to  transmit  messages  over  its  lines  which  it  has  agreed  to  .send 
over  the  lines  of  the  plaintiff.  On  the  other  hand  the  defendant  is  not 
here  seeking  a  rescission  of  its  contract  with  the  plaintiff  but  on  the 
contrary  it  quite  apparently  desires  to  retain  all  the  benefits,  privileges 
and  advantages  secured  to  it  by  that  contract. 

Plaintiff  and  defendant  have  co-operated  harmoniously  in  pursu- 
ance of  and  in  compliance  with  the  terms  of  the  said  contract  until 
December  23,  1907,  when  the  defendant  agreeably  to  the  provisions  of 
a  contract  theretofore  made  with  the  Central  Union  Telephone  Com- 
pany connected  the  lines  of  the  latter  company  with  its  switchboard 
and  undertook  to  act  as  toll  agent  for  the  said  Central  Union  Company 
transmitting  messages  over  the  lines  of  said  conlpany  and  receiving  all 
messages  from  the  lines  thereof  which  were  destined  to  Middlepoint.  On 
February  22,  W08,  the  temporary  injunction  now  sought  to  be  dis- 
solved was  granted,  restraining  the  defendant  from  maintaining  such 
connection  with  the  Central  Union  lines. 

Is  the  contract  between  the  plaintiff  and  defendant  void  because 
it  is  contrary  to  public  policy  and  prejudicial  to  the  public  welfare  1 
Whether  -the  contract  is  one  which  tends  to  create  a  monopoly  and  for 
such  reason  is  void,  we  find  depends  much  upon  the  facts.  An  agree- 
ment may  be  void  because  of  its  tendency  to  create  a  monopoly  when 
applied  to  certain  classes  of  business  and  be  quite  the  contrary  when 
applied  to  the  telephone  enterprise.  Some  combination  of  telephone 
exchanges  and  of  telephone  lines  is  absolutely  necessary  to  a  proper 
enjoyment  thereof  by  the  public.  The  development  of  the  Independent 
system  which  we  have  heretofore  noticed  is  an  illustration  of  that  fact. 
The  legislature  of  Ohio  recognized  the  necessity  for  such  a  merger  and 
combinations  when  it  enacted  Sees.  3455,  3470  and  3471  Rev.  Stat.,  and 
the  sort  of  merger  effected  by  the  contract  in  question,  seems  to  have 
been  contemplated  by  the  lawmaking  power  of  this  state. 

The  Middlepoint  Company  was  organized  for  a  purpose  quite  dif- 
ferent from  that  of  the  plaintiff.    The  defendant  was  organized  for  the 
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purpose  of  acquiring,  construetiug,  owning  and  operating  a  telephone 
exchange  in  the  village  of  Middlepoint,  Ohio,  and  to  supply  telephone 
service  to  the  people  of  Middlepoint  and  vicinity.  The  plaintiff  and 
defendant  were  not  competitors ;  the  nature  of  their  business  made  them 
natural  and  necessary  co-operators;  the  one  providing  local  service  to 
its  subscribers,  while  the  other  provided  toll  and  long  distance  service 
for  said  exchange  which  otherwise  would  have  been  isolated  and  thus 
brought  all  the  subscribers  into  communication  with  the  subscribers  of 
all  other  independent  exchanges.  The  merger  or  combination  if  such 
it  may  be  termed,  was  natural,  for  it  was  a  matter  of  necessity  to  both 
companies,  and  of  unquestioned  benefit  to  the  public.  When  the  de- 
fendant by  said  contract  procured  the  benefits  and  advantages  of  toll 
service  for  its  subscribers,  it  went  further  than  it  was  required  to  go 
to  discharge  its  full  duty  under  the  terms  of  its  charter.  There  was 
no  legal  obligation  resting  upon  the  defendants  to  do  more  than  con- 
duct a  local  exchange.  It  is  also  clear  that  the  defendant  could  not 
be  compelled  to  make  such  connection  with  the  plaintiff  or  with  any 
other  company  nor  could  the  defendant  require  any  toll  company  to 
connect  with  its  switch  board  and  furnish  its  subscribers  long  distance 
service.  The  defendant  was  not  required  to  transmit  .messages  beyond 
its  own  lines,  but  it  may  do  so,  and  by  such  lines  as  it  chooses,  and 
when  an  exclusive  contract  is  made  with  such  a  company,  it  cannot  be 
correctly  stated  that  such  contract  is  in  restraint  of  trade.  The  evi- 
dence is  convincing  that  such  contracts  have  not  stifled  competition 
nor  is  that  their  tendency.  On  the  contrary  they  have  created  competi- 
tion as  is  shown  by  the  mere  presence  of  this  case  in  court. 

The  parallel  which  is  attempted  to  be  drawn  with  the  line  of  cases 
dealing  with  the  combination  of  gas  and  street  railway  companies,  is 
not  justified,  end  the  rule  governing  such  contracts  we  regard  as  in- 
applicable. A  lai^e  number  of  such  cases  have  been  cited.  We  shall 
not  take  time  to  discuss  them  severally  and  point  out  the  distinction  in 
each.  It  is  sufficient  to  say  that  in  such  cases  it  clearly  appears  that 
the  contracts  involved  were  contrary  to  public  policy  because  of  the 
restraint  in  trade;  while  in  the  case  at  bar  the  benefit  of  such  agree- 
ment to  the  public  is  apparent.  The  objection  to  the  contract  in  ques- 
tion most  insistently  urged  by  counsel  for  the  defense  is  that  the  toll 
connection  with  the  Bell  system  which  the  plaintiff  seeks  to  enjoin,  is  a 
service  ''which  the  public  demands  within  the  county  of  Van  Wert  re- 
quired.^' This  is  not  shown  by  the  evidence.  The  best  evidence  upon 
this  point  is  the  business  done  with  the  Bell  Company  during  the  two 
months  such  connection  was  maintained.  It  appears  that  during  such 
period  practically  all  the  business  routed  over  the  Bell  line  was  to  and 
from  points  reached  by  plaintiff's  lines,  the  service  over  which  had  been 
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reasonably  satisfactory.  Such  service  was  therefore  uot  required  to 
meet  the  demands  of  the  public  for  the  public  unquestionably  there- 
tofore had  the  benefit  of  the  same  service  and  the  additional  benefits 
conferred  by  the  dual  connection  were  chiefly  upon  the  Central  Union 
Company. 

A  line  of  cases  have  been  cited  and  quotations  freely  made  there- 
from by  counsel  which  hold  that  a  contract  for  the  exclusive  right  of 
way  over  land  cannot  be  enforced.  Such  is  the  unquestioned  rule, 
bat  it  is  not  applicable  to  the  issues  presented  in  this  case.  No  man 
can  by  contract  or  otherwise  free  his  land  from  the  liability  of  eminent 
domain,  but  that  does  not  argue  that  a  telephone  company  cannot  re- 
fuse to  enter  into  a  contract  with  another  company  to  solicit  and 
transmit  over  its  line  long  distance  messages,  nor  does  it  argue  that  it 
cannot  enter  into  a  binding  contract  to  send  all  messages  from  its  ex- 
change to  points  beyond  its  own  line  over  the  line  of  another  company. 

But  it  is  argued  that  the  defendant  should  be  permitted  to  furnish 
service  for  its  patrons  to  points  not  now  reached  by  the  lines  of  the 
plaintiff.  We  think  it  should  be  made  possible  so  to  do.  But  it  has 
been  shown  by  the  evidence  and  demonstrated  by  counsel  for  the  de- 
fendants in  argument,  that  such  limited  operation  is  impossible.  Coun- 
sel have  skillfully  argued  that  the  defendant  under  the  terms  of  said 
contract  is  not  forbidden  to  arrange  with  the  Central  Union  Company 
for  the  transmission  of  messages  to  and  from  points  not  reached  by  the 
United  States  system;  that  such  messages  cannot  be  transmitted  with- 
out connecting  a  line  of  the  Bell  system  with  the  defendant's  switch- 
board; that  when  such  connection  is  thus  made  with  the  switchboard  of 
the  defendant,  any  restriction  or  limitation  as  to  business  to  be  done 
with  the  Bell  system  would  require  the  constant  control  and  supervision 
of  the  court.  Conclusion:  Therefore  there  can  be  no  limitation  or 
restriction  whatever,  and  the  injunction  must  be  dissolved. 

The  evidence  shows  a  comparatively  small  demand  by  the  patrons 
of  the  Middlepoint  Company  for  service  other  than  that  furnished  by 
the  Independent  system;  that  the  Central  Union  Company  is  able  to 
and  has  heretofore  provided  service  for  those  demanding  it,  and  that 
it  now  maintains  a  toll  booth  in  Middlepoint.  In  order  that  the  limited 
demand  for  such  service  may  be  met  more  conveniently  by  plaintiff's 
competitor,  should  the  contract  between  the  plaintiff  and  the  defendant 
be  avoided  and  the  entire  system  known  as  the  independent  system  be 
thrown  open  to  its  competitor?  This  is  what  we  are  called  upon  to 
determine,  for  if  such  connection  can  be  made  and  maintained  with  the 
Middlepoint  Exchange  it  can  be  done  throughout  the  field  occupied  by 
the  Independent  system.  Should  this  be  done  in  view  of  the  fact  pre- 
sentedt 
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The  defendant  as  we  have  seen  does  not  seek  to  avoid  the  contract 
in  question  but  apparently  desires  to  retain  all  the  benefits  and  ad- 
vantages secured  to  it  thereby.  With  the  dual  connection  we  have  seen 
that  but  two  or  three  of  the  points  from  or  to  which  messages  were 
transmitted  over  the  Bell  lines  were  not  reached  by  the  United  States 
Company  with  reasonably  satisfactory  service.  Then  the  defendant 
company  if  such  dual  connection  be  maintained  regardless  of  the  con- 
tract with  the  plaintiff,  is  placed  in  the  position  of  an  agent  serving 
two  masters,  whose  interests  are  necessarily  antagonistic.  It  is  as  true 
today  as  when  first  spoken  in  the  parable,  and  has  become  a  fundamental 
rule  that  *'No  servant  can  serve  two  masters;  for  either  he  will  hate 
the  one  and  love  the  other;  or  else  he  will  hold  to  the  one  and  despise 
the  other."  Corporations  are  controlled  and  managed  by  men  and 
what  is  true  of  individuals  is  true  of  corporations.  There  can  be  no 
question*  upon  a  consideration  of  the  evidence  before  us  but  that  if  the 
contract  with  the  Central  Union  Company  be  performed,  the  end  will 
be  accomplished  whether  or  not  that  be  the  present  purpose  and  aim 
of  the  defendant  of  diverting  from  the  plaintiff  the  business  to  which 
it  is  entitled  under  the  terms  of  its  contract,  not  only  business  originat- 
ing at  Middlepoint,  but  business  originating  at  all  points,  reached  by 
the  Bell  system,  and  destined  to  Middlepoint.  Such  business  may  be 
diverted  by  the  operator  without  the  knowl^ge  of  the  subscriber  or  of 
the  company.  The  conclusion  is  justified  by  the  evidence  before  us  that 
the  ultimate  result  would  not  be  beneficial  either  to  the  Middlepoint 
Company  or  the  general  public. 

The  contract  in  question  is  not  void  because  of  any  tendency  to 
create  a  monopoly.  The  line  of  decisions  relative  to  the  combination 
of  gas  and  street  car  companies  as  heretofore  stated  we  have  found  in- 
applicable to  the  issues  here  presented.  But  few  cases  have  been  passed 
upon  by  the  courts  which  called  for  any  decision  of  the  rights  and  lia- 
bilities of  telephone  companies  to  each  other  and  to  the  public.  The 
Supreme  Court  of  this  state  in  the  case  of  Sfafe  v.  Telephone  Co.  36  Ohio 
St.  296  138  Am.  Rep.  588],  goes  no  further  than  to  hold  that  a  telephone 
company  shall  not  discriminate  in  its  service  against  any  member  of 
the  general  public  who  is  willing  and  ready  to  comply  with  the  condi- 
tions imposed  upon  all  other  patrons  or  customers  who  are  in  like  cir- 
cumstances. This  decision  is  not  in  the  least  inconsistent  with  the  view 
that  a  telephone  company  in  the  absence  of  specific  legislation  canpot 
require  a  competing  company  to  connect  its  entire  system  with  the 
switchboard  of  the  other.  The  import  and  effect  of  the  decision  of 
Judge  Parker,  in  People  v.  Hudson  River  Tel.  Co.  19  Abb.  N.  C.  (N. 
Y.)  479,  is  quite  similar  to  that  of  our  Supreme  Court. 

A  railroad  company  to  secure  the  necessary  investment  of  capital 
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in  the  discharge  of  the 'duty  of  furnishing  sleeping  car  facilities  to  the 
public,  may  secure  to  the  sleeping  car  company  freedom  from  com- 
petition and  the  same  principle  applies  to  similar  exclusive  contracts 
with  express  companies  and  stockyard  delivery  companies.  See  United 
States  V.  Addystm  Pipe  &  Sted  Co.  85  Fed.  Rep.  271  [29  C.  C.  A. 
141],  and  cases  there  cited. 

The  contract  in  question  is  not  subversive  of  the  public  interest 
and  benefit  and  is  not  in  restraint  of  trade.  The  desire  of  persons  to 
have  use  of  other  telephone  lines  would  not  justify  the  abrogation  of 
this  contract.  When  it  and  other  similar  contracts  were  made  a  toll 
and  long  distance  system  connecting  the  many  independent  exchanges 
of  this  and  adjoining  states  was  formed.  Its  formation  would  not  have 
been  justified  otherwise  and  it  seems  far  from  equitable  at  this  time, 
when  this  system  has  been  built  up  and  extended  upon  the  faith  of  said 
contracts  and  in  reliance  thereon,  and  such  investments  have  materially 
increased  the  value  of  the  local  exchanges,  and  so  widely  benefited  the 
public,  bringing  this  modem  convenience  to  almost  every  household, 
to  absolutely  disregard  the  obligations  of  said  contracts  and  brush  them 
aside  upon  the  theory  that  they  are  in  restraint  of  trade  because  it  now 
seems  possible  to  secure  access  to  the  lines  of  a  competing  company 
which  was  denied  until  within  the  last  two  years. 

Defendant  has  not  only  urged  that  such  contract  is  against  public 
policy  and  in  restraint  of  trade,  but  contends  also  that  it  lacks  mutu- 
ality and  is  oppressive  and  unjust.  In  support  of  the  claim  of  want 
of  mutuality,  counsel  seem  to  rely  chiefly  upon  the  clause  of  said  con- 
tract which  permits  the  plaintiff  to-  fix  the  rates  of  toll  service.  The 
plaintiff  does  not  determine  the  proportion  of  such  rate  which  the  de- 
fendant is  to  receive;  that  is  fixed  by  the  contract.  We  regard  the 
contract  as  no  stronger  or  weaker  because  of  the  clause  referred  to  for 
the  reason  that  the  provision  is  implied  that  the  rates  must  at  all  times 
be  reasonable,  and  **the  business  is  of  such  a  public  character  that  it 
is  entirely  subject  to  legislative  regulation." 

The  motion  of  the  defendant  to  dissolve  the  temporary  injunction 
heretofore  granted  herein,  is  overruled. 
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i 

LIMITATION  OF  ACTION— PARTITION. 

[Superior  Court  of  Cincinnati,   February,   1906.] 

•McNeely  V.  Cincinnati  et  al. 
Gray  v.  McNeely. 

1.  Dispute  as  to  Title  of  Pbopebty  Deteeminable  in  Pabtition  Pbooebding. 

A  court,  under  the  law  of  Ohio,  is  not  ousted  from  jurisdiction  in  parti- 
tion by  filing  a  petition  denying  title  and  setting  up  the  statute  of  lim- 
itations, nor  is  it  necessary  that  the  case  be  held  pending  a  determina- 
tion of  the  questions  of  title  in  a  court  at  law,  but  the  court  has  full 
authority  under  its  equity  powers  to  itself  determine  the  disputed  ques- 
tions of  title. 

2.  Statute  op  Limitations   does   not  Deprive   Subsequent  LiFfe  Tenants   of 
Entailed  Pbopebty  Until  Right  of  Entby  Accbues. 

Where  the  life  tenants  of  an  estate  tail  under  a  will  which  provided  that 
the  remainder  should  go  to  his  or  her  issue  for  life,  with  the  next  re- 
mainder in  tail  to  unborn  issue,  were  not  made  parties  to  an  action  for 
the  appropriation  of  land  for  street  purposes,  the  adverse  possession 
of  the  municipality  for  more  than  twenty-one  years  does  not  deprive  such 
subsequent  life  tenants  of  title  until  the  requisite  period  a^ter  their 
right  of  entry  accrued. 

[Syllabus  approved  by  the  court.] 

Edwards  Ritchie  and  Saul  Zielonka,  for  plaintiff: 

C.  J.  Hunt,  A.  H.  Morrill,  I.  L.  Huddle,  Charles  Broadwell,  C.  H. 

Urban,  T.  J.  Brock,   B.   B.  Dale,  J.   D.  Creed,  and  Turnipseed  & 

Morgan,  for  defendants: 

HOFFHEIMER,  J. 

This  was  a  civil  action  under  the  code,  for  equitable  partition. 
Plaintiff  claims  he  has  the  legal  right  to  the  possession  of  and  is  the 
owner  in  fee  simple  of  a  certain  undivided  part  of  the  real  estate  set 
out  in  the  petition.  The  interest  in  such  lands  thus  set  out,  as  claimed 
by  the  defendants,  also  appears  from  the  pleadings.  It  is  claimed  that 
the  real  estate  in  question  cannot  be  divided  in  partition  by  metes  and 
bounds  without  manifest  injury  to  the  same,  and  that  it  will  have  to 
be  sold  in  order  that  the  parties  may  realize  the  fair  value  thereof. 
Plaintiff  prays  that  a  trustee  be  appointed  to  represent  the  interests 
of  parties  who  cannot  now  be  determined,  and  who,  upon  the  d(iceas<^ 
of  certain  parties  hereafter  to  be  mentioned,  will  be  entitled  to  a  cer- 
tain interest  in  a  fee  simple  part  of  the  four  and  twenty-one  hundredths 
part  of  the  real  estate  in  question.  It  i&  urged  that  a  trustee  will  bo 
necessary  to  protect  said  interests,  and  to  make  title  to  the  premises 

♦Since  above  case  was  decided  the  Supreme  Court,  in  Webster  v.  Railioay, 
78  Ohio  St  87,  has  held:  "No  possession  can  be  deemed  adverse  to  a  party 
who  has  not  at  the  time  the  right  of  entry  and  posspssior  *' 


Digitized  by 


Google 


Dec.]  NISI  PRIUS  AND  GENERAL  TERMS.  211 

McNeely  v.  Cincinnati. 

herein.    All  the  defendants,  except  the  city  of  Cincinnati,  admit  the 
plaintiff's  title  and  join  in  the  prayer  for  partition. 

The  original  answer  of  the  city  of  Cincinnati,  was  practically  a 
general  denial.  The  case  was  submitted  to  the  court  on  an  agreed  state- 
ment of  facts,  and  on  the  evidence  adduced  by  the  plaintiff.  The  de- 
fendant, the  city  of  Cincinnati,  offered  no  evidence.  Before  the  case 
was  finally  submitted,  however,  the  city  filed  an  amended  answer,  deny- 
ing title,  and  set  up  the  plea  of  the  statute  of  limitations,  the  purpose 
of  which  was  to  oust  this  court  of  jurisdiction  and  remit  the  parties  to 
an  action  at  law  and  a  trial  of  the  issues  herein  raised  by  a  jury. 

At  the  threshhold  of  the  case,  therefore,  we  are  met  by  the  ques- 
tion as  to  whether  this  court  has  power  to  further  proceed  in  the  matter 
to  determine  disputed  questions  of  title,  and  then  decree  partition. 
The  claim  of  the  city  practically  amounts  to  this:  That  under  the 
allegations  of  the  amended  answer,  disputed  questions  of  title  cannot 
be  determined  in  this  proceeding,  and  the  court  must  either  send  these 
issues  to  a  court  of  law  to  be  tried  by  a  jury,  or  hold  this  action,  pending 
such  decision.  The  city  relies-  principally  upon  Delaney  v.  McFadden, 
8  Dec.  Re.  381  (7  Bull.  267) ;  McBain  v.  McBain,  15  Ohio  St.  337,  350 
[86  Am.  Dec.  478],  and  likewise  a  number  of  authorities  of  other  juris- 
dictions. The  case  having  been  submitted  on  an  agreed  statement  of 
fact,  without  any  express  stipulation  reserving  the  questions  raised 
after  the  submission  of  such  agreed  statement  of  fact,  it  is  a  question* 
whether  or  not  the  city  has  not  waived  the  objection  now  made  by  it. 
See  Culver  v.  Rodgers,  33  Ohio  St.  537,  541,  543,  544;  Byers  v.  Wack- 
man,  16  Ohio  St.  441,  443 ;  Bonewitz  v.  Bonewitz,  50  Ohio  St.  373. 
377  [34  N.  E.  Rep.  332:  40  Am.  St.  Rep.  671] ;  Russell  v.  Loring,  85 
Mass.   (3  Allen)    121. 

I  am  of  opinion  that  the  cases  relied  on  by  defendant,  the  city 
of  Cincinnati,  do  not  support  the  contention  of  the  city.  In  Delaney  v. 
McFadden,  supra,  it  will  be  found  that  the  exact  question  presented 
here  was  not  before  the  court  in  that  case,  and  although  the  court  did 
not  decide  that  title  could  be  determined,  yet  by  fair  implication,  it 
seems  that  the  court  may  do  so.  At  page  383  of  that  decision,  the  court 
says: 

**  While  in  an  ordinary  action  under  the  code,  for  partition,  it 
would,  and  in  the  proceeding  under  the  statute  it  might,  be  error  in 
the  court  to  refuse  to  receive  proof,  because  of  a  mere  denial  that  plain- 
tiff was  seized.'* 

And  in  McBain  v.  McBaifi,  supra,  it  is  not  decided  that  title  to 
property  in  controversy  cannot  be  determined  by  the  court. 

Authorities  of  other  states  to  which  I  am  cited,  are  of  little  avail, 
for  although  the  doctrine  contended  for  by  the  defendant,  the  city  of 
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Cincinnati,  appears  to  obtain  in  many  states,  and  indeed,  seems  to  be 
sustained  by  the  weight  of  authority,  it  is,  nevertheless,  not  the  law 
of  this  state.  Our  courts,  it  seems,  are  vested  with  more  ample  powers 
under  the  circumstances  than  the  courts  of  other  states,  notably  those 
to  which  I  am  cited.  Freeman,  Cotenancy  and  Partition,  calls  attention 
to  this  very  condition,  and  says: 

**In  several  of  the  states,  the  courts  having  jurisdiction  over  parti- 
tion are  entrusted  with  more  ample  powers  than  those  elsewhere  exer- 
cised by  courts  proceeding  in  conformity  with  the  common  and  statute 
law  of  England.  This  is  particularly  so  in  disputes  concerning  title. 
Such  disputes  may  in  the  states  referred  to,  be  tried  and  conclusively 
determined,  and  no  necessity  exists  for  referring  any  of  the  issues  to 
some  other  tribunal  for  trial."  See  Freeman,  Cotenancy  and  Partition 
Sec.  503,  and  cases  cited,  including  Perry  v.  Richardson,  27  Ohio  St. 
110.    See  also,  6  Pomeroy,  Eq.  Jurisp.  Sec.  712  (1906),  and  cases  cited. 

That  the  anasver  denying  title,  and  setting  up  the  plea  of  statute 
of  limitations,  does  not  oust  the  court  of  jurisdiction,  necessitating  a 
trial  of  the  issue  by  jury,  seems  not  only  established  in  Perry  v. 
Richardson,  supra,  but  also  by  the  later  case  of  Hogg  v.  Beerman,  41 
Ohio  St.  81  [52  Am.  Rep.  71].  In  both  of  these  cases,  defendants  de- 
nied the  plaintiff's  title  and  set  up  the  statute  of  limitations.  The  ques- 
tion of  title  was  decided  and  partition  was  accordingly  decreed.  Prior 
to  the  revision  of  the  statutes  in  1880,  a  partition  proceeding  was  a 
special  proceeding,  and  not  a  civil  action,  but  now  a  partition  proceed- 
ing is  no  longer  a  special  proceeding  but  is  a  part  of  the  code.  Stvihart 
v.  Swihart,  4  Circ.  Dec.  624  (7  R.  338,  344).  So  that  the  action  before 
me  is  a  civil  action,  Klever  v.  Seawall,  9  0.  F.  D.  95  [65  Fed.  Rep. 
393],  for  equitable  partition.  And  while,  in  all  probability,  all  actions 
for  partition  are  now  equitable,  as  this  particular  case  at  bar  necessi- 
tates special  equitable  relief,  viz.,  the  appointment  of  a  trustee  in  order 
to  make  title  and  to  protect  the  rights  of  persons  at  this  time  unascer- 
tainable,  there  can  scarcely  be  any  doubt  as  to  the  jurisdiction  of  this 
court. 

Having  thus  concluded  that  notwithstanding  the  allegations  of  the 
defendant,  the  city  of  Cincinnati's  amended  answer,  that  this  court 
has  full  power  to  determine  disputed  questions  of  title,  we  proceed  to 
that  part  of  the  case,  and  to  an  investigation  of  the  involved  questions 
of  title.  I  may  say  that  the  agreed  statement  of  fact  shows  that  all  the 
parties  acquired  their  property  from  a  common  source,  viz.,  one  Samuel 
Stitt,  who  died  in  the  year  1847,  and  whose  will  was  subsequently 
before  our  Supreme  Court  for  construction.  Gibson  v.  McNeely,  11 
Ohio  St.  131.  The  plaintiff  and  the  defendants  (except  the  city  of 
Cincinnati)  claim  title  as  the  devisees  of  said  Samuel  Stitt,  deceased. 
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'Hie  city,  it  seems,  acquired  what  title  it  has,  by  conveyances  from  some 
of  the  heirs  or  devisees  of  Samuel  Stitt,  deceased,  and  condemnation 
proeeedings.  The  parties  now  claiming  were  devisees  of  said  Samuel 
Stitt,  deceased,  who  were  not  made  parties  to  any  condemnation  pro- 
eeedingSy  nor  to  deeds  conveying  the  real  estate  in  question  to  the  city, 
nor  were  they  in  any  way  represented  in  said  proceedings.  As  the 
parties  claiming  title  in  this  case  were  complete  strangers  to  said  pro- 
ceedings, their  rights,  if  any  they  had,  were  not  concluded  by  said  pro- 
ceedings. See  Young  v.  Heffner,  36  Ohio  St.  232,  238;  McArthur  v. 
Scott,  113  U.  S.  340  [5  Sup.  Ct.  Rep.  691;  28  L.  Ed.  1015]. 

Prom  the  agreed  statement  of  facts,  and  from  the  evidence,  I  find 
as  follows : 

Samuel  Stitt  died  in  the  year  1847,  leaving  a  will.  The  sixth  clause 
of  said  will  was  as  follows : 

''In  case  of  the  death  of  one  or  more  of  said  children,  leaving  issue 
of  his,  her  or  their  bodies,  at  the  time  this  devise  takes  effect,  it  is  my 
wish  and  I  do  hereby  order  and  direct  that  such  issue,  for  and  during 
the  terms  of  their  natural  lives,  shall  take  under  this,  my  will,  precisely* 
in  the  same  manner  as  the  immediate  ancestor  or  ancestors  of  said  issue 
vonld  have  taken  had  he,  she  or  they  been  then  in  being;  and  at  the 
decease  of  any  of  the  said  devisees  who  shall  have  taken  at  the  time 
aforesaid  for  the  term  of  his,  her  or  their  natural  lives,  I  give  and  de- 
vise the  shares  so  given  and  taken  aforesaid  to  the  issue  of  such  devi- 
sees so  dying,  share  and  share  alike,  for  their  lives  respectively;  and 
again,  at  the  death  of  the  issue  last  aforesaid,  or  any  of  them,  I  further 
give  and  devise  respectively,  the  share  or  estate  of  the  said  issue,  or 
any  one  of  them  dying,  to  the  issue  of  said  issue  or  any  of  them,  share 
and  share  alike,  for  the  terms  of  their  natural  lives ;  and  in  this  manner, 
down  in  entailment  as  far  as  may  be  allowed  by  the  statute  in  such 
cases  made  and  provided." 

Said  will  is  dated  February  26,  1844,  and  was  probated  in  Hamil- 
ton coxmty.  probate  court  October  5,  1847.  (Par.  20,  agreed  statement 
of  facts.) 

Nancy  Wilson,  sister  of  Samuel  Stitt,  died  leaving  three  children: 
Nancy  Wilson,  Jr.,  Jane  Wilson  McNeely  and  William  Wilson. 

Nancy  Wilson,  Jr.,  died,  leaving  Mrs.  M.  A.  Gibson,  an  illegitimate 
child. 

Jane  Wilson  McNeely  died,  leaving  seven  children  as  follows:  1, 
James  C.  McNeely,  bom  1832,  died  May  17, 1903 ;  2,  Eliza  Jane  McNeely, 
bom  1834;  3,  Mary  Keown,  bom  1839 ;  4,  William  McNeely,  bom  1842 ;  5, 
Agnes  McNeely  Cluggish,  bom  1844,  died  November  8,  1902;  6,  Samuel 
HcNedy,  bom  1846;  7,  Hamilton  McNeely,  bom  1849. 

William  Wilson  died  in  1850. 
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James  C.  McNeely,  son  of  Jane  Wilson  McNeely,  died  May  17, 
1903,  leaving  three  children:  John  W.,  Anna  McNeely  Owens  and 
Rachel  McNeely  Gray. 

William  McNeely,  son  of  Jane  Wilson  McNeely,  disappeared  and 
has  not  been  heard  of  by  his  wife,  child  or  relatives  for  a  period  of  more 
than  seven  years  prior  to  the  filing  of  this  action.  Plaintiff,  Harry 
McNeely,  is  the  sole  child  of  said  William  McNeely. 

Agnes  McNeely  Cluggish  died  November  8,  1902,  leaving  nine 
children,  as  follows:  1,  Richard  Cluggish;  2.  Robert  Cluggish;  3,  Jen- 
nie Cluggish  Harrison;  4,  William  Cluggish;  5,  Samuel  Cluggish;  6, 
Hamilton  Cluggish;  7,  Maud  Cluggish  Cummings;  8,  Walter  Cluggish; 
9,  Clarence  Cluggish. 

Samuel  Stitt  died  seized  of  the  property  described  in  the  petition 
(see  agreed  statement  of  fact^,  Par.  1),  and  this  property  was  devised 
according  to  the  sixth  section  of  the  will,  as  hereinbefore  set  out. 

This  will  of  Samuel  Stitt,  deceased,  has  been  construed  by  our  Su- 
preme Court  in  Gibson  v.  McNeely,  supra. 

According  to  the  construction  placed  by  the  Supreme  Court  upon 
the  sixth  clause,  of  said  will,  Nancy  Wilson,  Jr.,  Jane  Wilson  McNeely 
and  William  Wilson  each  received  a  life  estate  in  the  undivided  third 
part  of  the  premises  devised,  remainder  for  life  as  tenant  in  tail  of 
each  one's  share  to  his  or  her  issue;  remainder  in  tail  to  the  unborn 
issue,  which  gives  them  the  fee. 

Mrs.  M.  A.  Gibson  therefore,  received  a  life  estate  in  the  same 
property  formerly  held  for  life  by  Nancy  Wilson,  Jr.;  the  seven  children 
of  Jane  McNeely  received  a  life  estate  in  the  same  property  formerly 
held  for  life  by  their  mother,  and  William  Wilson's  child  received  a 
life  estate  in  the  same  property  formerly  held  by  his  father,  if  living. 

The  children  "of  James  C.  IMcNeely,  Eliza  Jane  McNeely,  Martha 
McNeely  Keown,  William  McNeely,  Agnes  McNeely  Cluggish,  Samuel 
McNeely,  Hamilton  McNeely,  following  the  construction  of  this  will  in 
Gibson  v.  McNeely,  supra,  are  entitled  to  an  undivided  third  part  of 
the  fee  simple  property  described  in  the  petition,  after  the  termination 
of  the  life  estate.  That  is  to  say,  that  the  heirs  of  each  of  the  children 
of  Jane  McNeely.  deceased,  are  entitled  to  one-seventh  (seven  children 
of  Jane  McNeely)  of  one-third,  equaling  one-twenty-first  part  of  the 
fee  simple  estate.  Harry  McNeely,  being  the  sole  child  of  William 
McNeely,  deceased,  on  proof  of  his  father's  death,  would  be  entitled  to 
one-twenty-first  part  of  the  fee  simple  estate. 

Jane  W.  McNeely,  Anna  McNeely  Owens  and  Rachel  Gray  are  each 
entitled  to  one-third  of  one-seventh  of  one-third,  equaling  one-sixty- 
third  part  of  the  fee  simple  estate. 

Richard  Cluggish,  Jennie    Harrison,    Robert    Cluggish,    William 
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Cluggish,  Samael  Cluggish,  Hamilton  Cluggish,  Maud  Cummings,  Wal- 
ter Cluggiah  and  Clarence  Clnggish  are  each  entitled  to  one-ninth  of 
one-seventh  of  one-third,  equaling  one  one-hundred  and  eighty-ninth 
part,  of  the  fee  simple  estate. 

The  owners  of  the  remaining  four-twenty-first  part  of  the  fee  sim- 
ple estate,  cannot  now  be  determined,  as  Eliza  Jane  McXeely,  Martha 
Keown,  Samuel  McNeely  and  Hamilton  McNeely  are  alive. 

The  undivided  two-third  part  of  the  fee  simple  property  described 
in  the  petition,  descended  to  the  heirs  of  Samuel  Stitt,  deceased,  who 
were :  Nancy  Wilson,  Jr.,  Jane  McNeely  and  William  Wilson,  children 
of  Nancy  Wilson.     Gibson  v.  McNeely,  supra. 

The  city  of  Cincinnati  acquired  the  undivided  two-third  part  of 
the  fee  simple  estate  by  legal  proceedings  to  condemn  the  property  for 
street  purposes,  and  by  various  deeds.  (See  agreed  statement  of  facts. 
Pars.  6,  3,  4,  5.) 

The  city  of  Cincinnati  also  acquired  the  life  estates  of  Samuel 
McNeely,  Hamilton  McNeely,  Agnes  Cluggish,  Martha  Keown,  Eliza- 
beth McNeely,  James  C.  McNeely  and  William  McNeely.  (See  agreed 
statement  of  facts,  Pars.  7,  9,  10,  11,  12,  13,  14  and  15.) 

Neither  plaintiff  nor  the  defendants,  except  the  city  of  Cincinnati, 
were  parties  to  the  legal  proceedings;  nor  were  they  represented.  See 
Youngs  v.  Heffner,  supra;  Mc Arthur  v.  Scott,  supra. 

The  city  of  Cincinnati  had  been  in  open,  notorious  and  adverse 
possession  of  the  property  described  in  the  petition  for  more  than 
twenty-one  years  prior  to  the  filing  of  this  suit.  But  this  does  not 
affect  the  rights  of  these  parties,  because  of  the  date  at  which  their 
right  of  entry  accrued,  as  will  be  shown.  Carpenter  v.  Denoon,  29 
Ohio  St.  379,  397,  398;  Holt  v.  Lamh,  17  Ohio  St.  374. 

According  to  the  construction  of  the  will  Samuel  Stitt,  deceased, 
in  Gibson  v.  McNeely,  supra,  the  parties  to  this  suit,  except  the  city  of 
Cincinnati,  are  entitled  to  certain  undivided  parts  of  the  fee  simple 
estate,  determined  on  the  life  estates  of  their  parents. 

1.  As  to  Hairy  McNeely.  Harry  McNeely,  as  appears  from  the 
above  findings,  was  the  son  of  William  McNeely.  According  to  proof, 
his  father  was  absent  from  home  and  not  heard  of  for  more  than  seven 
years  prior  to  the  bringing  of  this  suit.  A  legal  presumption  of  death 
therefore  arose.  The  prima  facie  evidence  of  his  death  was  not  rebutted  by 
counter-proof.  Youngs  v.  Heffyier,  supra,  233.  Harry  IVIcNeely  is  there- 
fore entitled  to  whatever  rights  he  may  have  in  the  property  as  though 
his  father  were  proven  dead.  The  life  of  said  William  McNeely  having 
determined,  I  therefore  find  his  son,  Harry  E.  McNeely,  to  be  seized 
of  an  absolute  estate  in  fee  simple,  and  entitled  to  the  possession  of 
an  undivided  one-twenty-first  part  of  the  premises.    His  right  of  entry 
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accrued  in  1898  (see  record,  page  31).    See  also,  Carpenter  v.  DeNoon, 
supra,  Syl.   9. 

2.  As  to  the  children  of  Agnes  McN'eely  Cluggish,  Agnes  Mo- 
Neely  Cluggish  having  died  November  8,  1902,  and  her  life  estate  hav- 
ing thus  determined,  I  find  her  children,  Richard,  Robert,  Jennie  Clug- 
gish Harrison,  William,  Samuel,  Hamilton,  Maud  Cluggish  Gum- 
mings,  Walter  and  Clarence,  each  to  be  seized  of  an  absolute  estate 
in  fee  simple,  and  are  entitled  to  the  possession  of  an  undivided 
part  respectively,  amounting  to  one  one-hundred  and  eighty-ninth  part 
of  the  fee  simple  estate.  Their  right  of  entry  accrued  at  the  death  of 
their  mother,  November  8,  1902. 

3.  As  to  the  children  of  James  C.  McNeely.  James  C.  McNeely 
having  died  May  17.  1903,  and  his  life  estate  having  thus  determined, 
I  find  his  children,  Jane  W.,  Ann  McNeely  Owens  and  Rachel  Gray, 
are  seized  of  an  absolute  estate  in  fee  simple  and  are  each  entitled  to 
the  possession  of  an  undivided  one-sixty-third  part  of  the  fee  simple 
estate.  Their  right  of  entry  accrued  at  the  death  of  their  father,  May 
17,  1903. 

4.  Eliza  Jane  McNeely,  Martha  Keown,  Samuel  McNeely,  Hamil- 
ton McNeely,  children  of  Jane  McNeely,  are  as  already  shown,  still 
alive.  Whatever  reversionary  interests  there  may  be  at  their  deaths, 
will,  under  the  construction  placed  upon  the  will  by  our  Supreme  Court 
(if  they  die  without  issue)  go  to  the  respective  heirs  at  law  of  Samuel 
Stitt,  not  as  devisees,  but  as  heirs,  see  Oibson  v.  McNeely,  supra.  But 
if  they  die  leaving  issue,  such  issue  will  take  in  accordance  with  the 
opinion.  It  therefore  becomes  necessary  to  appoint  a  trustee  to  protect 
the  rights  of  those  not  yet  ascertained,  and  to  satisfy  such  future  in- 
terests as  there  may  arise.  And  the  court  will  appoint  such  trustee 
when  the  decree  is  drawn.  This  trustee  shall  receive  and  hold  the 
value  of  an  undivided  four-twenty-first  part  of  the  fee  simple  estate  to 
which  the  unascertained  and  unknown  owners,  for  whose  benefit  the 
trustee  is  to  be  appointed,  will  be  entitled.  At  this  point,  it  is  well  to 
call  attention  to  the  fact  that  the  original  petition  asks  that  a  trustee  be 
appointed  to  receive  and  hold  the  value  of  six-twenty-first  part  of  the 
fee  simple  estate,  and  that  the  supplemental  petition  askes  for  the  ap- 
pointment of  a  tnistee  to  take  charge  of  the  value  of  four-twenty-first 
part.  The  diflFerence  is  caused  by  the  fact  that  the  original  petition 
herein  was  filed  September  27,  1900.  Since  the  filing  thereof,  James  C. 
McNeely  and  Agnes  McNeely  Cluggish  have  died  leaving  children. 

5.  The  city  of  Cincinnati  is  seized  in  fee  simple  and  is  entitled 
to  the  possession  of  an  undivided  fourteenth-twenty-first  part  of  the 
property,  and  also  the  life  estates  of  the  other  parties  above  set  out. 
As  these  coparceners  are  seized  of  the  parts  of  the  fee  simple  estate 
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as  above  set  forth,  and  are  entitled  to  the  possession  of  the  undivided 
parts  thereof,  and  as  the  property  cannot  be  divided  into  metes  and 
bounds  Tvithout  manifest  injury  to  the  value  of  same,  the  plaintiff  is 
entitled  to  partition  as  prayed  for,  and  the  decree  may  be  drawn  in  ac- 
cordance therewith.  If  the  parties  can  agree  upon  the  name  of  the 
trustee  to  be  appointed,  such  party  will  be  appointed.  Otherwise,  the 
court  will  appoint  a  proper  and  suitable  person  to  serve  in  the  capacity 
mentioned. 

Decree   accordingly. 

Gray  v.  McNeely. 
hoffheiher,  j. 

The  foregoing  opinion  in  McNeely  v.  Cincinnati  et  al,  was  handed 
down  some  time  since,  but  by  agreement  of  counsel  and  the  parties., 
the  decree  was  withheld  because  in  the  case  of  Rachel  Grey  v.  John  M. 
McNeely  et  al.,  No.  52246,  superior  court  of  Cincinnati,  similar  ques- 
tions were  involved  and  counsel  asked  leave  to  make  other  parties  in 
lineal  descent  parties  defendant.  licave  having  been  granted,  there  was 
practically  a  rehearing  covering  all  the  questions  previously  considered 
and  as  to  the  former  and  the  new  parties.  Able  arguments  were  made 
on  the  rehearing,  and  elaborate  briefs  were  submitted,  but  it  is  im- 
possible for  this  court  to  reach  any  other  conclusions  than  those  here- 
tofore set  out  without  refusing  to  follow  the  decision  of  Oibson  v.  Mc- 
Neely,  11  Ohio  St.  131,  wherein  the  will  involved  herein  was  construed 
and  this  the  court  declines  to  do.  Let  a  decree  therefore  be  drawn  in 
accordance  with  the  opinion  heretofore  rendered  by  this  court  in  Mc- 
Neely V.  Cincinnati,  No.  50855. 
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CORPORATIONS. 

[Summit  Common  Pleas.  November  16,  1908.] 
Akron  v.  East  Ohio  Gas  Co. 

Injunction  Lies  to  Compel  Natubal  Oas  Compant  to  Continue  the  Etbbctbe 
OF  its  Franchise. 
A  company  incorporated  under  the  laws  of  Ohio,  for  the  purpose  of  pro- 
ducing, acquiring,  transporting  and  supplying  natural  gas  to  consumers 
in  certain  cities  and  villages  of  this  state,  obtains  a  franchise  for  a  public 
service;  and.  having  laid  its  mains  in  the  streets  and  public  ways  pur- 
suant to  ordinance  of  a  certain  city  and  supplied  its  customers  with 
natural  gas  for  a  term  of  years,  it  cannot,  without  consent  of  the  state, 
suddenly  or  arbitrarily  abandon  or  relinquish  its  franchise  as  to  such 
city  or  refuse  to  supply  its  customers  therein  with  gas.  Mandatory 
injunction  will,  therefore,  lie  to  compel  such  company  to  continue  to 
exercise  its  franchise  to 'furnish  natural  gas  in  such  city  so  long  as  it 
continues  to  exercise  its  franchise  as  to  other  places  in  the  state. 

[Syllabus  approved  by  the  court] 

N.  M.  Qreenberger,  city  solicitor,  Jonathan  Taylor,  Grant,  Sieber 
&  Mather  and  Q.  M.  Anderson,  for  plaintiff: 

Cited  and  commented  upon  the  following  authorities:  State  v. 
Gas  Light  &  C.  Co.  18  Ohio  St.  262;  Dayton  v.  Railway,  12  Dec..  258; 
Morrow  Co.  Ilium.  Co.  v.  Mt.Gilead,  10  Dec.  235  (8  N.  P.  669) ;  Cleve- 
land &  M.  Ry.  V.  Furnace  Co.  37  Ohio  St.  321  [41  Am.  Rep.  509  J ; 
Thomas  v.  Railway,  101  U.  S.  71  [25  L.  Ed.  950] ;  York  <fe  Maryland 
Line  Ry.  v.  Winans,  58  U.  S.  (17  How.)  30  [15  L.  Ed.  27] ;  Pennsyl- 
vania Co.  V.  Railway,  118  U.  S:  290  [6  Sup.  Ct.  Rep.  1094;  30  L.  Ed. 
83] ;  State  v.  Railway,  19  Wash.  518  [53  Pac.  Rep.  719;  41  L.  R.  A.  515; 
67  Am.  St.  Rep.  739] ;  State  v.  Railway,  53  Kan.  377  [36  Pac.  Rep.  747; 
42  Am.  St.  Rep.  295] ;  Chicago  Gas  Light  Co.  v.  Gas  Light  Co.  121  111. 
530  [13  N.  E.  Rep.  169;  2  Am.  St.  Rep.  124] ;  New  Orleans  Gas  Light 
Co.  V.  Light  &  Heat  Produc.  cfe  Mfg.  Co.  115  U.  S.  650  [6  Sup.  Ct.  Rep. 
252;*  29  L.  Ed.  516] ;  Louisville  Gas  Co.  v.  Gas-Light  Co.  115  U.  S.  683 
[6  Sup.  Ct.  Rep.  265;  29  L.  Ed.  510] ;  Shepard  v.  Gas  Light  Co.  6  Wis. 
539  [70  Am.  Dec.  479] ;  St.  Louis  v.  Gaslight  Co.  70  Mo.  69;  2  Morawetz, 
Priv.  Coi-p.  Sec.  1129;  2  Dillon,  Munic.  Corp.  See.  691;  Potwin  Place 
{City)  V.  Railway,  51  Kan.  609  [33  Pac.  Rep.  309;  37  Am.  St.  Rep. 
312] ;  San  Antonio  St.  Ry.  v.  State,  90  Tex.  520  [39  S.  W.  Rep.  926; 
59  Am.  St.  Rep.  834]  ;  Sharpless  v.  Philadelphia  {Mayor),  21  Pa.  St. 
147  [59  Am.  Dec.  759] ;  Brunswick  Gas  Light  Co.  v.  United  Gas,  Fuel 
d'  Light  Co.  85  Me.  532  [27  Atl.  Rep.  525;  35  Am.  St.  Rep.  394] ;  Levis 
V.  Newton  {City),  75  Fed.  Rep.  884;  Toledo  v.  Gas  Co.  3  Circ.  Dec. 
273  (5  R.  561) ;  Gas-Light  Co.  v.  Zanesville,  47  Ohio  St.  35  [23  N.  E. 
Rep.  60] ;  St.  Louis  &  S.  F.  Ry.  v.  Gill,  156  U.  S.  649  [15  Sup.  Ct.  Rep. 
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484;  39  L.  Ed.  567] ;  State  v.  Traction  Co.  10  Circ.  Dec.  212  (18  R.  490) ; 
Scofield  V.  Railway,  43  Ohio  St.  571,  594  [3  N.  E.  Rep.  907 ;  54  Am.  Rep. 
846] ;  Freund,  Police  Power  See.  395 ;  Bank  of  Toledo  v. 
Toledo,  1  Ohio  St.  664;  Munn  v.  Illinois,  94  U.  S.  113 
[24  L.  Ed.  77] ;  State  v.  Oas  Light  dk  C.  Co.  34  Ohio  St.  572 
[32  Am.  Rep.  390] ;  Butchers'  Union  S.  H.  Co.  v.  Live-Stock  Land.  & 
8.  H.  Co.  Ill  U.  S.  746  [4  Sup.  Ct.  Rep.  652;  28  L.  Ed.  585] ;  St.  Tarn- 
niany  ^yater'Works  Co.  v.  Water-Works  Co.  120  U.  S.  64  [7  Sup.  Ct. 
Rep.  405;  30  L.  Ed.  563] ;  Oihhs  v.  Gas  Co.  130  U.  S.  396  [9  Sup.  Ct. 
Rep.  553;  32  L.  Ed.  979] ;  Visalia  Gas  &  E.  L.  Co.  v.  Sims,  104  Cal.  326 
[37  Pac.  Rep.  1042;  43  Am.  St.  Rep.  105] ;  Olcott  v.  Fond  Du  Lac  Co. 
(Supvrs.)  83  U.  S.  (16  Wall.)  678  [21  L.  Ed.  382] ;  Beach,  Contracts 
Sec.  1198;  Westfield  Oas  cfe  Mill.  Co.  v.  Mendenhall,  142  Ind.  538  [41 
N.  E.  Hep.  1033] ;  People  v.  Gas  Trust  Co.  130  111.  268  [22  N.  E.  Rep. 
798;  8  L.  R.  A.  497;  17  Am.  St.  Rep.  319] ;  Blair  v.  Chicago,  201  U.  S. 
400  [26  Sup.  Ct.  Rep.  427 ;  50  L.  Ed.  801] ;  Ft.  Worth  St.  Ry.  v.  Fergu- 
son, 9  Tex.  Civ.  App.  610  [29  S.  W.  Rep.  61] ;  Inter-Ocean  Pub.  Co.  v. 
Associated  Press,  184  111.  438  [56  N.  E.  Rep.  822;  48  L.  R.  A.  568;  75 
Am.  St.  Rep.  184];  Elliott,  Railroads  Sec.  638;  People  v.  Railway,  24 
N.  Y.  261  [82  Am.  Dec.  295] ;  State  v.  Railway,  53  Kan.  329  [36  Pac. 
Rep.  755;  24  L.  R.  A.  564] ;  Vnion  Pacific  Ry.  v.  Hall,  91  U.  S.  (1  Otto) 
343  [23  L.  Ed.  428] ;  Beach,  Corporations  Sec.  781 ;  Lauman  v.  Railway, 
30  Pa.  St  42  [72  Am.  Dec.  685] ;  Central  Ry.  v.  Collins,  40  Ga.  582; 
New  York,  L.  E.  &  W.  Ry.  v.  Commonwealth,  153  U.  S.  628  [14  Sup. 
Ct.  Rep.  952 ;  38  L.  Ed.  846] ;  Paige,  Contracts  Sec.  447 ;  Fisher  v.  UaO- 
u?02/,  6Dec.  67  (3  N.  P.  283). 

Kline,  Tolles  &  Goff  and  Tibbals,  Frank  di  Ream,  for  defendant . 

DOYLE,  J. 

The  East  Ohio  Gas  Company  was  incorporated  pursuant  to,  and  by 
favor  of,  the  provisions  of  the  Statutes  of  Ohio,  on  September  8,  1898, 
for  the  purpose  of  producing,  purchasing  and  acquiring  natural  gas; 
of  piping  and  transporting  natural  gas  from  the  place  or  places  where 
it  is  produced,  purchased  or  acquired  to  Saint  Clairsville,  in  Belmont 
county,  Uhrichsville,  Dennison,  New  Philadelphia,  Canal  Dover,  Boli- 
var, and  Zoar,  in  Tuscarawas  county,  Navarre,  Canton  and  Massillon, 
in  Stark  county,  and  Akron  and  Cuyahoga  Palls,  in  Summit  county, 
Ohio,  and  to  other  cities,  villages  and  places  in  the  counties  aforesaid ; 
of  selling  and  supplying  natural  gas  at  said  places  to  consumers,  and 
of  laying  and  maintaining  all  street  mains  and  pipes  necessary  for  said 
purpose,  with  the  right  to  acquire  and  hx)ld  all  such  lands,  leases,  right 
of  way  and  other  real  and  personal  property  as  may  be  necessary  or 
convenient  for  the  purpose  of  producing,  transporting,  selling  and  sup- 
plying natural  gas  as  aforesaid. 
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(The  kind  of  improvement  intended  to  be  constructed  as  set  forth 
•in  the  articles  of  incorporation  is  a  line  of  wrought  iron  pipe  laid  un- 
der ground  from  the  place  where  the  natural. gas  is  produced,  pur- 
chased or  acquired,  to  the  cities  and  places  aforesaid,  to  connect  with 
street  mains  and .  pipes  laid  in  the  streets,  lanes,  alleys  and  public 
grounds  of  the  cities  and  places  aforesaid,  for  the  transportation  and 
supply  of  natural  gas  to  the  said  cities  and  places  and  their  inhabitants, 
to  which  shall  be  connected  all  such  regulators,  valves,  curb  boxes  and 
safety  appliances  as  may  be  necessary  in  the  conduct  of  said  business. 

The  said  line  shall  commence  at  a  point  on  the  Ohio  river  in  Bel- 
mont county,  Ohio,  and  run  from  there  through  Belmont,  Harrison, 
Tuscarawas,  Stark  and  Summit  counties,  to  Cuyahoga  Falls  in  Summit 
county.  The  termini  of  said  improvement  shall  be  a  point  on  the  Ohio 
river  in  Belmont  county,  Ohio,  and  a  point  at  Cuyahoga  Falls  in  Sum- 
mit county,  Ohio. 

In  1902  the  company  amended  its  articles  of  incorporation  so  as  to 
specifically  include  Cleveland  and  Cuyahoga  county  in  its  field  o^  oper- 
ations^ but  not  changing  its  charter  in  respect  to  other  places  in  the 
counties  aforesaid. 

The  amended  charter  contains  another  additional  privilege,  that 
of  manufacturing  gas  and  transporting  and  supplying  the  same  in  the 
territory  embraced  in  the  franchise,  and  some  other  matters  incident  to 
the  manufacture  of  gas.  • 

The  company  on  September  26,  1898,  by  an  ordinance  of  the 
council  of  the  city  of  Akron  acquired  the  consent  of  the,  municipal 
authorities  of  that  city  to  lay  its  pipes  for  conducting  gas  through  the 
city,  to  supply  consumers  of  gas  therein. 

The  defendant  is  now  actively  supplying  the  cities  of  Cleveland, 
Akron,  Canton  and  Massillon  and  is  purposing  to  furnish  Toungs- 
town,  Warren,  Niles,  Ravenna,  Kent,  Cuyahoga  Falls  and  Alliance 
with  natural  gas. 

The  defendant  has  lines  of  mains  and  supply  pipes  extending  in 
a  southerly  direction  across  the  state  of  Ohio  from  Cleveland  to  the 
state  line  in  the  middle  of  the  Ohio  river,  one  of  which  supplies  the 
cities  of  Akron  and  Canton. 

The  ordinance  giving  the  consent  of  the  municipal  authorities 
of  Akron  to  the  East  Ohio  Gas  Company  to  occupy  its  streets  with 
gas  pipes,  fixed  the  rate  to  be  charged  for  natural  gas  furnished  to  the 
citizens  and  public  buildings  of  said  city,  during  the  period  of  ten 
years  next  ensuing  after  its  passage  as  follows:  during  the  first  five 
years  at  twenty-five  cents  per  thousand  cubic  feet  if  paid  before  the 
tenth  day  of  the  month  following  the  selling  and  delivery  thereof  and 
twenty-seven  cents  if  not  paid  in  that  time,  and  after  the  expiration 
of  five  years  from  the  date  of  the  passage  of  the  ordinance  at  thirty 
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cents  and  thirty-two  cents  respectively  according  to  whether  paid  be- 
fore the  tenth  day  of  the  month  following  the  use. 

The  ordinance  also  provided  for  a  discount  of  10  per  cent  for  gas 
furnished  certain  public  institutions. 

This  ordinance  was  accepted  in  writing  by  the  defendant. 

At  the  expiration  of  the  ten  years  period  provided  for  in  this 
ordinance  and  pursuant  to  Sec.  2478  (Lan.  3739;  B.  1536-567)  Rev. 
Stat  the  council  on  October  7,  1908,  passed  an  ordinance  fixing  the 
rates  to  be  charged  for  natural  gas  at  twenty  and  twenty-two  cents 
respectively  according  to  whether  paid  on  the  tenth  of  the  month  fol- 
lowing its  use,  to  be  operative  for  the  period  of  ten  years  following 
the  expiration  of  the  ten-year  period  provided  in  the  first  ordinance. 

The  defendant  notified  the  plaintiff  that  it  would  decline  to  ac- 
cept the  terms  of  said  ordinance;  and  that  it  would  cease  to  furnish 
the  city  and  its  inhabitants  with  natural  gas. 

The  plaintiff  thereupon  filed  its  petition  in  this  court  asking  that 
the  defendant  be  enjoined  from  ceasing  to  supply  natural  gas  to  the 
public  buildings  and  the  inhabitants  of  said  city. 

The  am^wer  of  the  defendant  does  not  controvert  the  allegations 
of  the  petition  but  pleads  as  follows  as  a  defense : 

*' Defendant  has  notified  the  plaintiff  that  it  would  decline  to  ac- 
cept the  terms  of  said  ordinance;  that  it  would  cease  to  furnish  the 
said  city  and  its  inhabitants  with  natural  gas;  intending  thereby  en- 
tirely to  relinquish  tmd  surrender  the  privileges  and  franchise  granted 
to  it  by  the  ordinance  of  September  26,  1898,  and  wholly  to  retire  from 
said  city.    This  intention  defendant  now  confirms. 

**  Defendant  therefore  asks 'that  the  temporary  injunction  hereto- 
fore granted  herein  may  be  dissolved  and  that  this  defendant  may  be 
permitted  to  surrender  said  privilege  and  franchise,  to  remove  its  mains 
and  pipes  from  the  streets  and  other  public  places  of  said  city,  restor- 
ing the  same  to  their  present  condition,  and  to  retire  from  the  business 
of  furnishing  natural  gas  to  the  said  city  of  Akron  and  its  inhabitants. 

The  issue  in  this  case  is  narrowed  down  to  the  question,  whether 
the  defendant  can  now  relinquish  and  surrender  the  privileges  accorded 
it  under  the  laws  of  this  state  and  ordinance  of  the  plaintiff  consenting 
to  the  laying  of  defendant's  pipes  in  the  city,  and  wholly  retire  from 
the  business  of  furnishing  natural  gas  to  the  plaintiff  and  its  inhabi- 
tants. 

Has  the  plaintiff  the  right  to  require  the  defendant  to  remain  in 
the  city  in  the  exercise  of  its  franchise  to  furnish  natural  gas,  whether 
the  company  is  willing  so  to  do  or  not! 

The  right  of  the  defendant  to  exist  as  a  legal  entity  to  prosecutt; 
the  purposes  of  its  organization  was  derived  from  the  state  pursuant 
to  statutes  providing  for  the  incorporation  of  companies. 
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Formerly  under  the  old  constitution  corporations  could  be  created 
by  special  acts  of  the  legislature.  These  were  called  charters.  Under 
the  present  constitution  corporations  must  be  formed  under  the  general 
laws.  The  legislature  has  provided  in  detail  what  shall  be  done  by  an 
aggregation  of  individuals  who  desire  to  incorporate.  Having  com- 
plied with  the  provisions  of  the  law  the  secretary  of  state  issues  the 
articles  of  incorporation. 

Where  the  legislature  acts  directly  in  granting  the  privileges  of 
being  a  body  corporate  the  character  of  the  right  is  more  apparent  than 
where  the  body  is  created  under  a  general  law.  The  special  privilege 
emanates  directly  from  the  government  by  a  special  legislative  enact- 
ment, and  has  none  of  the  appearance  of  a  right  rather  than  a  privi- 
lege. 

The  fact  that,  now,  no  action  of  a  public  body  like  a  legislature, 
acting  specially,  confers  a  privilege  which  it  may  withhold  if  it  chooses, 
does  not  make  the  securing  of  the  right  to  be  a  body  corporate  by  con- 
forming to  the  provisions  of  a  general  law,  any  less  a  franchise. 

In  the  one  case  it  may  be  said  to  have  been  granted  and  in  the 
other  obtained. 

Where  such  incorporation  is  for  purposes  of  a  public  nature;  to 
meet  a  public  necessity;  or  of  such  a  character  that  having  been  once 
undertaken  it  cannot  be  discontinued  without  prejudice  to  the  public 
interest,  the  franchise  takes  upon  itself  the  character  of  a  contract  be- 
tween the  state  from  whom  the  franchise  issued  aiffl  the  body  corporate 
existing  and  operating  under  it. 

No  case  exactly  like  the  one  at  bar  has  been  found,  but  the  rules 
established  by  some  of  the  courts  for  construing  franchises  similar  to 
that  of  defendant  may  apply. 

It  is  not  contested  but  what  the  defendant  could  be  compelled  to 
resume  furnishing  gas  to  some  portion  of  the  city  which  it  might  at- 
tempt to  abandon.  Cases  like  State  v.  Railway,  29  Conn.  538,  it  is 
claimed,  do  not  apply.  In  that  case  the  Hartford  &  New  Haven  Rail- 
road Company  was  chartered  to  construct  and  operate  a  railroad  from 
Hartford  to  the  navigable  waters  of  New  Haven  harbor.  A  steamboat 
company  was  afterward  chartered  which  connected  with  the  harbor 
terminus  and  was  a  great  convenience  to  the  public.  The  railroad 
changed  its  route  and  attempted  to  discontinue  running  to  the  harbor. 
It  was  compelled  by  mandamus  proceedings  to  continue.  That  was  an 
attempt  to  abandon  a  part  of  a  railroad. 

In  this  case  there  is  an  attempt  so  claimed  by  defendant  to  aban- 
don all  its  rights  in  the  city  of  Akron  and  not  a  part.  Hence,  it  is 
claimed  that  the  doctrine  of  that  and  similar  cas^s  is  not  applicable. 

The  leading  cases  where  the  character  of  the  business  of  supplying 
gas  or  water  to  cities  and  their  inhabitants  are  considered  have-  arisen 
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from  an  attempt  of  companies  operating  under  franchises  to  carry  on 
nich  business,  to  dispose  of  and  abandon  their  franchises  by  contract. 

Chicago  Gas  Light  &  C.  Co.  v.  Qas  Light  &  C.  Co.  121  111.  530 
[13  N.  £.  Rep.  169;  2  Am.  St.  Rep.  124],  was  a  case  where  one  gas 
e(mipany  by  contract  agreed  with  another  not  to  furnish  gas  to  any 
peraoDs  within  a  certain  part  of  the  territory  of  the  city  where  it  had 
been  authorized  to  furnish  gas. 

The  same  may  be  said  of  this  case  as  of  the  Hartford  &  New  Haven 
railroad  case,  that  is,  that  there  was  a  mere  attempt  to  abandon  a  part 
of  the  field  of  operation  and  not  the  entire  field.  The  case  is  cited  for 
the  reason  that  it  defines  the  character  of  the  business  of  furnishing  gas 
and  also  for  the  reasons  given  for  denying  the  gas  company  the  right 
to  80  abandon  a  part  of  the  field  of  its  operations. 

It  was  held  in  that  case,  that  the  manufacture  and  distribution 
of  illuminating  gas,  under  legislative  authority,  in  the  streets  of  a 
town,  0r  city,  is  the  exercise  of  a  franchise  belonging  to  the  state. 
Sneh  a  franchise  is  conferred  for  the  benefit  of  the  public  as  well  as 
of  the  company. 

The  court  said  in  the  dictum  that  the  business  was  of  a  public 
nature  and  held  that  by  such  a  contract  it  bound  itself  to  avoid  the 
performance  of  a  public  duty,  and  such  contract  was  against  public 
policy,  ultra  vires  and  void.  This  doctrine  was  reafl&rmed  in  People 
?.  Trust  Co.  130  111.  268  [22  N.  E.  Rep.  798;  17  Am.  St.  Rep.  319; 
SLR.  A.  497]. 

In  Peoria  &  B.  /.  By.  v.  Mining  Co,  68  111.  489,  it  was  held  that 
the  duties  which  railroad  companies  owed  to  the  public,  and  which  are 
the  considerations  upon  which  their  privileges  are  conferred,  cannot 
be  avoided,  by  neglect,-  -refusal  or  agreement  with  other  persons  or 
oorporations.  Therefore,  any  contract  to  prevent  the  faithful  dis- 
eharge  of  any  such  duties  will  be  against  public  policy  and  void. 

It  has  also  been  held  in  that  state  that  the  sale  of  the  powers  of 
one  company  to  another  without  authority  of  legislature  is  against 
public  policy  and  courts  will  not  assist  to  promote  the  transfer.  Hays 
V.  RaUway,  61  111.  422. 

A  case  where  an  attempt  was  made  by  a  public  service  corpora- 
tion to  dispose  of  its  entire  franchise  was  Thomas  v.  Bailway,  101  U. 
S.  71  [25  L.  Ed.  950],  where  it  was  held: 

"The  franchises  and  powers  granted  to  such  corporations  are,  in 
A  large  measure,  designed  to  be  exercised  for  the  public  good,  and  this 
exercise  of  them  is  the  consideration  of  the  public  grant.  Any  contract^ 
by  which  the  corporation  disables  itself  to  perform  those  duties  to  the 
publie,  or  attempts  to  absolve  it  from  their  obligation  without  the  con- 
sent of  the  state,  is  a  violation  of  its  contract  with  the  state  and  is  for- 
bidden by  public  policy  and  is,  therefore,  void." 
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Miller,  J.,  said: 

''Where  a  corporation  like  a  railroad  company  has  granted  to  it 
by  charter  a  franchise  intended  in  large  measure  to  be  exercised  for 
the  public  good,  the  due  performance  of  those  functions  being  the  con- 
sideration of  the  public  grant,  any  contract  which  disables  the  corpora- 
tion from  performing  those  functions,  which  undertakes  without  fhe 
consent  of -the  state  to  transfer  to  others  the  rights  and  powers  con- 
ferred by  the  charter,  and  to  relieve  the  grantees  of  the  burden  which 
it  imposes,  is  a  violation  of  the  contract  with  the  state  and  is  void 
as  against  public  policy." 

In  New  Orleans  Gas  Light  Co.  v.  Light  &  Heat  Prod.  &  Mfg.  Co. 
115  U.  S.  650,  669  [6  Sup.  Ct.  Eep.  252;  29  L.  Ed.  516],  it  was  said: 

''The  manufacture  of  gas,  and  its  distribution  for  public  and 
private  use  by  means  of  pipes  laid,  under  legislative  authority,  in  the 
streets  and  ways  of  a  city,  is  not  an  ordinary  business  in  which  every- 
one may  engage,  but  is  a  franchise  belonging  to  the  government,  to 
be  granted,  for  the  accomplishment  of  public  objects,  to  whomsoever 
and  upon  what  terms  it  pleases.  It  is  a  business  of  a  public  nature, 
and  meets  a  public  necessity  for  which  the  state  may  make  provision. 
It  is  one  which,  so  far  from  affecting  the  public  injuriously,  has  become 
one  of  the  most  important  agencies  of  civilization  for  the  promotion 
of  the  public  convenience  and  the  public  safety." 

»   In  New  Orleans  Water  Works  Co.  v.  Rivers,  115  U.  S.  674  [6 
Sup.  Ct.  Eep.  273;  29  L.  Ed.  525],  it  was  held  as  follows: 

"The  charter  of  the  New  Orleans  Water  Works  Company,  grant- 
ing to  that  corporation  the  exclusive  privilege  of  supplying  New  Or- 
leans and  its  inhabitants  with  pure  and  wholesome  water  from  the 
Mississippi  river,  by  means  of  mains  and  pipes  placed  in  the  streets, 
public  places,  and  lands  of  that  city— reserving  to  the  city  council  au- 
thority to  grant  to  any  person,  contiguous  to  that  stream,  the  privilege 
of  laying  pipes  to  the  river,  exclusively  for  his  use— constitutes  a  con- 
tract within  the  meaning  of  the  contract  clause  of  the  constitution  of 
the  United  States." 

Harlan,  J.,  page  680  (29  L.  Ed.  527),  says: 

"The  New  Orleans  Water  Works  Company  was  in  existence  be- 
fore the  adoption  of  the  present  constitution  of  Louisiana,  one  of  the 
articles  of  which,  as  we  have  seen,  repeals  the  monopoly  features  in 
the  charters  of  all  then  existing  corporations  other  than  railroad  com- 
panies. This  case  is,  thei^efore,  controlled  by  the  decision  just  ren- 
dered in  New  Orleans  Oas  Light  Co.  v.  Louisiana  Light  and  Heat  Pro- 
ducing and  Manufacturing  Co.  [supra].  The  two  are"  not  to  be  dis- 
tinguished upon  principle ;  for  if  it  was  competent  for  the  state,  before 
the  adoption  of  her  present  constitution,  as  we  have  held  it  was,  to 
provide  for  supplying  the  city  of  New  Orleans  and  its  people  with 


Digitized  by 


Google 


Dec.]  NISI  PRIUS  AND  GENERAL  TERMS.  225 

Akron  y.  Oas  Go. 

illnniiiiatiiig  gas  hy  means  of  pipes,  mains,  and  conduits  placed,  at  the 
cost  of  a  private  corporation,  in  its  public  ways,  it  was  equally  com- 
petent for  her  to  make  a  valid  contract  with  a  private  corporation  for 
supplying,  by  the  same  means,  pure  and  wholesome  water  for  like  use 
in  the  same  city.  The  right  to  dig  up  and  use  the  streets  and 
alleys  of  New  Orleans  for  the  purpose  of  placing  pipes  and 
mains  to  supply  the  city  and  its  inhabitants  with  water  is  a 
franchise  belonging  to  the  state,  which  she  could  grant  to  such  persons 
or  corporations,  and  upon  such  terms,  as  she  deemed  best  for  the  public 
interest.  And  as  the  object  to  be  attained  was  a  public  one,  for  which 
the  state  could  make  provision  by  legislative  enactment,  the  grant  of 
the  franchise  could  be  aoSompanied  with  such  exclusive  privileges  to 
the  grantee,  in  respect  of  the  subject  of  the  grant,  as  in  the  judgment 
of  the  legislative  department  would  best  promote  the  public  health  and 
the  public  comfort,  or  the  protection  of  public  and  private  property. 
Such  was  the  nature  of  the  plaintiff's  grant,  which,  not  being  at  the 
time  prohibited  by  the  constitution  of  the  state,  was  a  contract,  the 
obligation  of  which  cannot  be  impaired  by  subsequent  legislation,  or 
by  a  change  in  her  oi^anic  law.  It  is  as  much  a  contract^  within  the 
meaning  of  the  constitution  of  the  United  States,  as  a  grant  to  a 
private  corporation  for  a  valuable  consideration,  or  in  consideration 
of  public  services  to  be  rendered  by  it,  of  the  exclusive  right  to  con- 
struct and  maintain  a  railroad  within  certain  lines  and  between  given 
points,  or  a  bridge  over  a  navigable  stream  within  a  prescribed  dis- 
tance above  and  below  designated  point." 

An  enterprise  the  purpose  of  which  is  to  render  service  to  the 
public,  although  under  private  control,  is  a  qimsi-puhlie  business,  and 
not  one  in  which  every  one  may  engage  as  of  right,  but  is  a  franchise, 
and  when  not  forbidden  by  the  organic  law  of  the  state,  may  be  granted 
to  whomsoever  and  upon  what  terms  the  state  pleases.  New  Orleans 
Water  Works  Co.  v.  Rivers,  supra. 

In  Louisville  Oas  Co.  v.  Oas  Light  Co.  115  U.  S.  683  [6  Sup.  Ct. 
Rep.  265;  29  L.  Ed.  510,  513,  the  court  say: 

^'Such  a  business  is  not  like  that  of  an  ordinary  corporation  en- 
gaged in  the  manufacture  of  articles  that  may  be  quite  as  indispensa- 
ble to  some  persons  as  are  gas  lights.  The  former  article  may  be  sup- 
plied by  individual  effort,  and  with  their  supply  the  government  has 
no  such  concern  that  it  can  grant  an  exclusive  right  to  engage  in  their 
manufacture  and  sale.  But  as  the  distribution  of  gas  in  thickly  popu- 
lated districts  is  •  •  •  a  matter  of  which  the  public  may  assume 
control,  services  rendered  in  supplying  it  for  public  and  private  use 
constitute    •    •    •    such  public  services   as,   under  the  constitution 
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of  Kentucky,  authori29ed  the  legislature  to  grant  to  the  defendant  the  - 
exclusive  privileges  in  question." 

To  the  same  effect  are  Shepard  v.  Oas  Light  Co,  6  Wis.  539;  Bt. 
Louis  V.  Gaslight  Co.  70  Mo.  69;  2  Dillon,  Munic.  Corp.  (3  ed.)  See. 
691;  2  Morawetz,  Priv.  Corp.  Sec.  1129. 

A  later  case,  Gibbs  v.  Oas  Co.  130  U.  S.  396  [9  Sup.  Ct.  Rep. 
553;  32  L.  Ed.  979],  holds: 

"The  supplying  of  illuminating  gas  is  a  business  of  a  public 
nature,  to  meet  a  public  necessity;  and  where  such  business  cannot  be 
restrained  without  prejudice  to  the  public  interest,  contracts  imposing 
such  restraints,  however  partial,  will  not  be  enforced  or  Bustained, 
because  in  contravention  of  public  policy.       • 

"A  corporation  cannot  disable  itself  by  contract  from  perform- 
ing the  public  duties  which  it  has  undertaken,  nor,  by  agreement, 
compel  itself  to  make  public  accommodation  subservient  to  its  private 
interests." 

Chief  Justice  Fuller,  page  411  (32  L.  Ed.  985),  says: 

''These  gas  companies  entered  the  streets  of  Baltimore,  under 
their  charters,  in  the  exercise  of  the  equivalent  of  the  power  of  eminent 
domain,  and  are  to  be  held  as  having  assumed  an  obligation  to  fulfill 
the  public  purposes  to  subserve  which  they  were  incorporated.  At 
common  law  corporations  formed  merely  for  the  pecuniary  benefit  of 
the  shareholders  could,  by  a  vote  of  the  majority  thereof,  part  with 
their  property  and  wind  up  their  business;  but  corporations  to  which 
privileges  are  granted  in  order  to  enable  them  to  accommodate  the 
public,  and  in  the  proper  discharge  of  whose  duties  the  public  are  in- 
terested, do  not  come  within  the  rule. 

The  Supreme  Court  of  this  state  has  said  that  the  supplying  of 
natural  gas  to  municipal  corporations  and  their  inhabitants  is  a  public 
use  or  service.  State  v.  Toledo,  48  Ohio  St  112-136-142  [26  N,  B. 
Rep.  1061;  11  L.  R.  A.  729]. 

That  was  a  case  involving  the  right  of  the  city  to  supply  itself 
and  its  inhabitants.  Held,  that  it  could.  That  fixes  the  character  of 
such  uses  in  Ohio,  and  the  state  giving  the  same  privilege  to  a  corpora- 
tion will  surely  not  change  the  nature  of  that  use. 

If  a  contract  made  by  a  gas  company,  by  which  it  divests  itself 
of  the  privilege  of  furnishing  gas  to  a  community  is  against  public 
policy,  is  ultra  vires  and  void,  the  logical  deduction  is  that  any  other 
effort  to  accomplish  the  same  object  would  be  likewise  void  unless  on 
account  of  the  unprofitableness  of  the  enterprise  or  for  other  cause  it 
has  been  a  failure. 

The  statutory  law  of  this  state  provides  for  the  incorporation  of 
companies  of  this  character  and  delegates  to  the  municipal  corporations 
and  gt^a^i-municipal  authorities  the  power  to  make  the  terms   upon 


Digitized  by 


Google 


Dee.]  NISI  PRIUS  AND  GENERAL  TERMS.  227 

Akron  v.  Gas  Co. 

which  BQch  corporations  shall  occupy  and  use  the  highways  and  public 
grounds,  and  pass  through  the  lands  of  their  respective  jurisdictions, 
for  the  purpose  of  exploiting  the  public  enterprises  which  they  have 
undertaken.  After  the  corporation,  in  furtherance  of  the  purposes 
of  its  franchise  has  begun  the  supplying  of  a  public  need  whether 
necessary  or  created  by  the  suggestion  and  inducement  of  the  company 
so  proposing  to  minister  to  the  public  recfuirements  in  that  behalf,  can 
it  from  caprice  or  for  business  reasons  abandon  the  enterprise  f 

The  question  has  not  been  squarely  before  the  court  but  it  has 
been  suggested  that  the  only  reason  for  which  such  an  enterprise  could 
be  abandoned  was  because  it  was  unremunerative  and  unprofitable. 

In  Chicago  Oas  Light  &  C.  Co,  v.  Oas  Light  &  C.  Co.,  supra,  it 
was  said,  (2  Am.  St.  Rep.  131) : 

"There  may  be  cases  where  a  corporation  may  abandon  a  public 
work  for  reasonable  cause,  but  this  is  a  very  different  thing  from  dis- 
abling itself,  by  contract,  from  the  performance  of  a  duty  to  the 
public." 

In  Qihhs  v.  Oas  Co,  supra,  the  court  said: 

"But  we  are  not  concerned  here  with  the  question  where,  if  ever, 
a  corporation  can  cease  to  operate  without  forfeiture  of  its  franchises, 
upon  the  excuse  that  it  cannot  go  forward  because  of  expense  and  want 
of  remuneration.  There  is  no  evidence  in  this  record  of  any  such  state 
of  case,  and,  on  the  contrary,  it  appears  that  the  cost  of  the  manu- 
facture of  gas  was  largely  below  the  price  to  be  charged  named  in  the 
stipulation  between  the  parties." 

The  interest  of  the  public  in  the  business  of  supplying  gas  to  it 
is  such  that  it  would  be  against  public  policy  to  allow  a  corporation 
organized  for  the  purpose  of  so  supplying  gas  to  discontinue  except 
for  good  cause.  A  showing  that  the  business  is  unprofitable  or  for 
other  good  and  sufiScient  reasons  the  objects  of  the  corporation  have 
failed  might  excuse  a  fulfillment  of  its  obligations  under  its  franchise 
and  allow  it  to  dissolve  and  surrender  its  franchise,  but  even  in  such 
an  event  the  public  interest  may  be  such  that  the  business  should  be 
kept  in  operation  until  its  wants  are  supplied  by  other  means. 

If  the  defendant  in  this  case  were  organized  for  the  sole  purpose 
of  supplying  the  city  of  Akron  with  gas  and  were  attempting  to  aban- 
don the  enterprise  and  withdraw,  under  the  above  holdings  of  the 
court,  the  court  would  be  constrained  to  hold  that  it  could  not.  But 
this  is  not  a  case  of  an  entire  abandonment  of  its  business.  The  East 
Ohio  Gas  Company  only  seeks  to  abandon  a  part  of  its  field  of  opersr 
tion.  It  was  organized  to  supply  gas  to  the  villages  and  cities  and 
iidiabitants  in  five  counties  of  the  state,  which  were  chosen  originally 
as  the  field  of  operations  and  one  other  county  has  been  added  by 
amendment  of  its  charter.    It  is  now  actively  supplying  gas  in  four 
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of  the  cities  in  the  district  composed  of  these  counties,  and  is  now  pre- 
paring to  supply  the  other  places  mentioned,  which  it  has  prepared 
to  do  by  laying  of  gas  mains  through  the  district. 

Both  parties  have  referred  to  the  ordinance  giving  defendant 
leave  to  use  the  streets  of  the  city  for  laying  its  pipes  as  the  source 
of  the  rights  and  obligations  of  both  parties.  This  may  be  correct  in 
part,  that  is,  as  to  all  the  matters  and  things  stipulated  in  that  ordi- 
nance. So  far  as  it  goes  it  is  a  contract  between  the  plaintiff  and  de- 
fendant, but  neither  the  state  nor  the  inhabitants  of  the  city  are  pre- 
cluded of  their  rights  by  the  ordinance  contract. 

There  is  a  prior  and  controlling  contract  to  be  considered  and 
that  is  the  franchise  granted  by  the  state  to  the  defendant. 

When  a  company  avails  itself  of  the  privileges  of  the  incorpora- 
tion laws  of  the  state  and  takes  advantage  of  statutory  privileges,  such 
as  provided  in  Sec.  3550  Rev.  Stat,  whereby  it  is  privileged  to  supply 
gas  to  a  city  and  for  that  purpose  to  lay  conductors  or  pipes  therefor 
in  the  streets,  it  has  acquired  a  valuable  privilege  and,  it  being  of  a 
public  character,  has  assumed  an  obligation  that  requires  it  where  the 
project  has  once  been  entered  upon,  to  continue  it  until  relieved  by 
the  power  which  granted  the  privilege. 

The  legislature  could  by  general  laws  grant  a  gas  company  the 
right  to  use  the  streets  without  municipal  control  and  provide  its  own 
regulations  governing  the  supplying  of  gas.  The  streets  and  other 
public  grounds  of  a  municipality  belong  to  the  public  and  are,  by  the 
state,  put  into  the  care,  custody  and  control  of  the  municipal  author- 
ities for  care  and  preservation  for  the  uses  of  their  dedication.  With- 
out legislative  authority  the  municipality  cannot  grant  rights  in  public 
property  of  that  kind  to  interfere  with  public  uses. 

It  was  therefore  logical  that  the  state  having  placed  the  care  and 
control  of  the  streets  in  the  municipality  should  also  constitute  it  an 
agency  of  the  state  to  prescribe  the  manner  in  which  these  corporations 
for  public  service  could  occupy  the  streets  for  prosecuting  their  busi- 
ness. 

By  Sec.  3550  and  like  statutes,  the  state  grants  the  right  to  occu- 
py the  public  grounds  but  qualifies  the  grant  by  a  provision  that  it 
shall  be  with  the  consent  of  the  municipal  authorities  and  under  such 
reasonable  regulations  as  they  may  prescribe. 

Before  a  public  service  company  like  a  gas  or  water  company  can 
begin  the  supplying  of  the  inhabitants  of  a  city  it  has  virtually  made 
two  contracts  under  which  it  has  assumed  divers  and  sundry  obliga- 
tions, one  with  the  state  by  which  it  assumes  the  duties  devolving  upon 
it  to  render  the  public  service  which  the  purposes  of  its  organization 
have  defined,  and  the  other  with  the  municipality  by  which  it  has 
assumed  to  carry  out  the  things  on  its  part  agreed  to  be  done  as  set 
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forth  in  the  ordinanee  by  which  consent  of  the  municipal  authorities 
mas  obtained. 

The  East  Ohio  Gas  Company  when  it  secured  its  charter  proposed 
to  supply  the  cities  of  a  certaiir  territory  or  district  of  the  state  with 
natural  gas.  The  state,  by  the  provisions  of  the  statutes  passed  for 
the  benefit  of  such  companies,  gave  it  the  right  to  occupy  the  streets 
of  these  cities,  provided  it  secured  the  consent  therefor  from  the 
municipal  authorities.  It  secured  such  consent  from  the  municipal 
authorities  of  Akron  and  began  supplying  the  inhabitants  of  Akron 
with  gas.  The  grant  of  the  state  was  then  complete  and  the  contract 
fully  entered  into. 

It  cannot  without  the  consent  of  the  state  refuse  to  supply  the 
inhabitants  of  that  city  without  violating  the  contract.  The  contract 
with  the  state  is  entire;  it  is  not  composed  of  separate  grants,  but 
there  has  been  one  grant  to  this  company  giving  it  rights  in  all  the 
public  grounds  of  all  the  cities  of  the  entire  district  or  territory  selected 
by  it  for  the  prosecution  of  its  business. 

It  may  secure  consents  in  one  or  more  cities,  as  its  officials  desire, 
but  having  once  secured  such  consent  in  any  of  these,  and  entered  into 
the  business  of  furnishing  gas,  it  cannot  cease  from  furnishing  gas  in 
sueh  dties  to  the  extent  therein  it  has  begun  furnishing  the  inhabitants, 
thereof,  without  the  consent  of  the  state. 

It  might  as  well  claim  the  right  to  cease  furnishing  gas  on  a 
particnlar  street,  which  it  has  occupied  and  on  which  it  has  begun 
supplying  the  inhabitants  in  a  city,  as  to  cease  supplying  any  of  the 
cities  m  the  district  when  it  has  once  begun  supplying  them. 

Taking  the  strict  construction  of  defendant's  counsel  put  on  the 
holding  of  the  Supreme  Court  in  the  first  syllabus  of  Oas  Light  Co. 
V.  ZanesviU^,  47  Ohio  St.  35,  as  correct,  the  defendant  can  be  compelled 
by  a  mandatory  injunction  to  furnish  gas  so  long  as  it  continues  to 
exerciae  and  enjoy  its  franchises  as  a  gas  company. 

In  that  instance  the  franchise  covered  only  the  territory  embraced 
within  the  limits  of  that  city  and  the  decree  of  the  district  court  which 
was  affirmed,  was  framed  to  cover  the  boundaries  of  its  franchise,  to 
wit,  "within  the  city  of  Zanesville." 

Applied  to  the  case  at  bar  the  Zanesville  case  would  require  the 
defendant  to  continue  to  supply  natural  gas  to  the  plaintiff  and  its 
inhabitants  so  long  as  'Mt  continues  to  exercise  its  franchises  within 
the*'  territory  or  district  chosen  by  it  in  its  articles  of  incorporation 
within  which  to  carry  on  its  purposes  of  supplying  consumers  with 
oatnral  gas. 

Following  that  case  literally  this  court  would  be  compelled  to  hold 
^t  the  defendant  must  continue  to  supply  the  plaintiff  and  its  in- 
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habitants  with  natural  gas  so  long  as  'it  continues  to  exercise  its  fran- 
chise. 

The  regulation  of  the  price  which  defendant  may  charge  for 
natural  gas  in  the  city  of  Akron  as  established  by  the  ordinance  of 
October  7,  1908,  was  made  pursuant  to  Sec.  2478  (Lan.  3739;  B.  1536- 
567)  Rev.  Stat. 

In  State  v.  Gas  Light  &  C.  Co.  18  Ohio  St.  262,  it  was  held: 

**The  intention  of  the  legislature  in  empowering  city  councils  to 
regulate  the  price  of  gas,  was  to  limit  incorporated  gas  companies  to 
fair  and  reasonable  prices  for  the  gas  which  they  might  furnish  for 
public  or  private  use.  This  discretionary  power  of  regulation  might 
have  been  vested  elsewhere;  but  wherever  vested  it  must  be  exercised 
in  good  faith,  for  the  purpose  for  which  it  was  given." 

Bad  faith  of  a  council  in  passing  an  ordinance  fixing  the  price, 
inadequacy  of  price  and  arbitrary  and  unreasonable  regulations  are 
a  proper  subject  of  inquiry  when  put  in  issue.  State  v.  Go*  lAgkt 
&  C.  Co.  supra;  State  v.  Gas  Co.  37  Ohio  St.  45. 

Not  being  in  issue  in  this  case,  the  decree  must  be  for  the  plain- 
tiff upon  the  facts  and  pursuant  to  the  law  of  the  case. 


ATTACHMENT— GAMING   AND  GAMBLING. 

[Superior  Court  of  Cincinnati,  October  1,  1908.] 
EvERET  R.  Bakeb  v.  Morehead  &  Co. 

Attachment  Lies  aqainst  a  Foreion  Corporation  wfthout  Bond  to  Rbootbi 
Money  Lost  on  a  Gambuno  Contract. 
An  order  for  attacliment  without  bond  may  be  had  against  a  foreign  cor- 
poration  under  Sees.  5521,  5523  Rev.  Stat.,  in  an  action  under  Sees.  4269. 
4272  Rev.  Stat.,  for  the  recovery  of  money  lost  in  a  scheme  of  chance,  com- 
monly called  a  bucket  shop,  the  transaction  on  which  the  action  Is 
based  being  a  quasi  or  constructive  contract 

[Syllabus  approved  by  the  court.] 

Peck,  Shaffer  &  Peck,  for  plaintifif: 

Cited  and  commented  upon  the  following  authorities:  Northern 
Nat.  Bank  v.  Mill  Co.  2  Dec.  67  (2  N.  P.  260) ;  Dab^iey  v.  Pappenheimer 
Vo,  10  Circ.  Dec.  803  (20  R.  707);  Annen  v.  Morris,  7  Dec. 
Re.  304  (2  Bull.  94) ;  Columbus,  H.  V.  &  T.  By.  v.  Gaffney, 
65  Ohio  St.  104  [61  N.  E.  Rep.  152] ;  Lester  v.  Buel,  49  Ohio  St.  240 
[30  N.  E.  Rop.  821 ;  34  Am.  St.  Rep.  556] ;  Kahn  v.  Walton,  46  Ohio  St. 
195  [20  N.  E.  Rep.  203] ;  Rogers  v.  Edmund,  12  Circ.  Dec.  291  (21  R. 
675) ;  Warren  v.  Davis,  43  Ohio  St.  447  [3  N.  E.  Rep.  301] ;  Irontan 
(City)  V.  Wiehle.  78  Ohio  St.  41. 
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Beker  ▼.  Moreheed. 
Ernst,  Cassatt  ft  McDoagall,  for  defendant. 

SPIEGEL,  J. 

Plaintiff  alleges  that  the  defendant  is  a  corporation  under  the  laws 
of  OhiOy  maintaining  a  scheme  of  chance,  commonly  called  a  bucket 
Oiop',  that  between  February  23,  1907,  and  September  10,  1907,  he  lost, 
expended  and  paid  to  the  said  defendant  on  account  of  said  game  of 
chance  $13,100,  which  sum  the  defendant  received  to  the  use  of  said 
plaintiff,  and  in  which  sum,  together  with  exemplary  damages  in  the 
sum  of  $500,  defendant  is  indebted  to  him. 

Upon  iSbis  petition,  plaihtiff  obtained  an  order  of  attachment 
against  the  defendant  without  giving  bond,  and  the  case  is  now  before 
me  on  a  motion  to  discharge  and  set  aside  the  order  of  attachment  be- 
cause no  bond  was  given* 

Section  5521  Rev.  Stat,  provides  that  plaintiff  may  have  an  at- 
tachment when  a  defendant  is  a  foreign  corporation,  and  plaintiff's 
claim  arises  upon  a  contract,  judgment  or  decree ,  or  for  causibg  death 
or  a  personal  injury  by  a  negligent  or  wrongful  act,  and  Sec.  5523 
provides  that  when  a  defendant  is  a  foreign  corporation  no  undertak- 
ing need  be  given. 

It  is  admitted  that  defendant  is  a  foreign  corporation,  and  that 
plaintiff's  claim  does  not  arise  upon  judgment  or  decree  or  from  caus- 
ing death  or  a  personal  injury.  Does  his  claim  then  arise  upon  con- 
tractt 

This  action  is  brought  under  the  provisions  of  Sec.  4269  Bev.  Stat. 
et  seq.,  which  provide  that  all  promises,  agreements,  notes  or  other 
contracts  when  the  whole  or  any  part  of  the  consideration  of  such 
promise,  etc.,  is  for  money  or  other  valuable  thing  whatsoever,  won 
or  lost  upon  any  game  of  any  kind,  shall  be  absolutely  void  and  of  no 
effect;  but  any  person  who  loses  to  another  person  any  sum  of  money 
or  thing  of  value  in  playing  at  any  game  or  scheme  of  chance,  or  any 
citizen  for  him,  may  sue  for  and  recover  the  same  by  civil  action 
founded  on  this  chapter,  in  which  action  it  shall  be  sufficient  for  the 
plaintiff  to  allege  that  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  so  lost  and  paid. 

Contracts  are  divided  into  three  classes— express,  implied  and 
quasi  or  constructive.  Only  the  first  two  fall  under  the  class  of  true 
contracts,  namely,  an  agreement  or  promise  enforceable  by  law,  as 
defined  by  Pollock.  The  third  category  applies  to  a  class  of  obliga- 
tions which  are  imposed  or  created  by  law  without  regard  to  the  assent 
of  the  party  bound,  on  the  ground  that  they  are  dictated  by  public 
poIi<7,  and  which  are  allowed  to  be  enforced  by  an  action  ex  contractu. 
These  obligations,  however,  are  not  contract  obligations  at  all  in  the 
true  sense,  for  there  is  no  agreement;  but  they  are  clothed  with  the 
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semblance  of  contract  for  the  purpose  of  the  remedy.  They  are  there- 
fore' called  quasi  or  constructive  contracts. 

Possibly  nowhere  have  these  constructive  contracts  been  better  ex- 
plained than  by  Judge  Lowrie,  in  Herzog  v.  Herzog,  29  Pa.  St.  465, 
467.  Quoting  Blackstone,  who  knew  but  two  classes  of  contracts,  ex- 
press and  implied,  he  says: 

*'This  is  the  language  of  Blackstone,  2  Comm.  443,  and  it  is  open 
to  some  criticism.  There  is  some  looseness  of  thought  in  supposing 
that  reason  and  justice 'ever  dictate  any  contracts  between  parties,  or 
impose  such  upon  them.  All  true  contracts  grow  out  of  the  intentions 
of  the  parties  to  transactions  and  are  dictated  only  by  their  mutual 
and  accordant  wills.  When  this  intention  is  expressed  we  call  the  con- 
tract an  express  one.  When  it  is  not  expressed  it  may  be  inferred, 
implied  or  presimied  from  circumstances  as  really  existing,  and  then 
the  6ontract  thus  ascertained  is  called  an  implied  one.  The  instances 
given  by  Blackstone  are  an  illustration  of  this.  But  it  api)ears  in  an- 
'  other  place,  3  Comm.  159-166,  that  Blackstone  introduces  this  thought 
albout  reason  and  justice  dictating  contracts,  in  order  to  embrace  under 
his  definition  of  an  implied  contract,  another  large  class  of  relations, 
which  involve  no  intention  to  contract  at  all,  though  they  may  be 
treated  as  if  they  did.  Thus,  whenever,  not  under  our  variant  notions 
of  reason  and  justice,  but  the  common  sense  and  common  justice  of  the 
country,  and,  therefore,  the  common  law  or  statute  law  impose  uplon 
any  one  a  duty,  irrespective  of  contract,  and  allow  it  to  be  enforced 
by  a  contract  remedy,  he  calls  this  a  case  of  implied  contract.  Thus 
out  of  torts  grows  the  duty  of  compensation,  and  in  many  cases  the 
tort  may  be  waived,  and  an  action  brought  in  assumpsit.  It  is  quite 
apparent,  therefore,  that  radically  different  relations  are  classified  un- 
der the  same  term,  and  this  must  often  give  rise  to  indistinctness  of 
thought.  And  this  was  not  at  all  necessary ;  for  we  have  another  well 
authorized  technical  term  exactly  adapted  to  the  office  of  making  the 
true  distinction.  The  latter  class  are  merely  constructive  contracts, 
while  the  former  are  truly  implied  ones.  In  one  case,  the  contract  is 
mere  fiction,  a  form  imposed  in  order  to  adapt  the  case  to  a  given 
remedy;  in  the  other,  it  is  a  fact  legitimately  inferred.  In  one  the 
intention  is  disregarded;  in  the  other  it  is  ascertained  and  enforced. 
In  one,  the  duty  defines  the  contract;  in  the  other,  the  contract  defines 
the  duty.  We  have,  therefore,  in  law  three  classes  of  relations  called 
contracts;  1.  Constructive  contracts,  which  are  fictions  of  law 
adapted  to  enforce  legal  duties  by  actions  of  contract,  where  no  proper 
contract  exists,  express  or  implied.  2.  Implied  contracts,  which  arise 
under  circumstances,  which,  according  to  the  ordinary  course  of  deal- 
ing and  the  common  understanding  of  men,  show  a  mutual  intention 
to  contract.     3.     Express  contracts,  already  sufficiently  distinguished." 
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Also,  Judge  Graves  who  explains  it  historically  in  Woods  v.  Ayers, 
39  Mich.  345,  348: 

^'In  early  times  the  want  of  a  common  law  remedy  suited  to  cases 
of  nonperformance  of  simple  promises  caused  frequent  recourse  to 
equity  for  relief;  but  at  length  in  the  21st  of  Henry  VII  it  was  settled 
by  the  judges  that  an  action  on  the  case  would  lie  as  well  for  non- 
feasance as  for  malfeasance  and  in  that  way  assumpsit  was  introduced. 
In  theory  it  was  an  action  to  recover  for  non-performance  of  simple 
contracts  and  the  formula  and  proceedings  were  constructed  and  car- 
ried on  accordingly.  Very  early  there  were  successful  efforts  to  apply 
it  beyond  its  import,  and  from  the  reign  of  Elizabeth  'this  action  has 
been  extended'— as  Mr.  Spence  informs  us— *  conscience  encroaching 
on  common  law'  to  almost  every  case  where  an  obligation  arises  from 
natural  reason  and  the  just  construction  of  law,  that  is,  quasi  ex  con- 
tractu, and  is  now  maintained  in  many  cases  which  its  principles  do 
not  comprehend  and  where  fictions  and  intendments  are  resorted  to 
to  fit  the  actudl  cause  of  action  to  the  theory  of  the  remedy.  It  is  thus 
sanctioned  where  there  has  been  no  actual  assumpsit — no  real  contract — 
but  where  some  duty  is  deemed  suflScient  to  justify  the  court  in  im- 
puting a  promise  to  perform  it  and  hence  in  bending  the  transaction 
to  the  form  of  action.  •  •  •  This  tendency  to  apply  assumpsit 
to  causes  of  action  foreign  to  its  original  spirit  and  design  is  apparent 
in  our  legislation.  The  statute  allows  it  to  be  brought  on  judgments 
and  sealed  instruments,  also  for  penalties  and  forfeitures." 

Goming  now  to  the  case  at  bar,  it  distinctly  falls  within  the  defini- 
tion of  a  feonstructive  contract.  It  makes  gaming  contracts  unlawful 
and  authorizes  the  loser  to  sue  ex  contractu.  Section  4272  Rev.  Stat, 
provides  as  follows: 

**In  the  prosecution  of  such  actions  it  shall  be  suflScient  for  the 
plaintiff  to  allege  that  the  defendant  is  indebted  to  the  plaintiff,  or 
received  to.  the  plaintiff's  use,  the  money  so  lost  and  paid,  or  con- 
verted the  goods  won  of  the  plaintiff  to  the  defendant's  use,  where- 
by the  plaintiff's  action  accrued  to  him." 

In  Meech  v.  Stoner,  19  N.  Y.  30,  the  court  of  appeals  says: 

**The  principles  involved  in  this  question  have  been  several  times 
considered  in  the  courts  of  England,  and  the  question  itself  there 
determined.  The  statute  of  Anne  (ch.  14)  gave  to  the  person  losing 
at  play  an  action  of  debt,  at  any  time  within  three  months,  against 
the  ^winner;  and  in  the  case  of  Turner  v.  Warren  (2  Strange  1079), 
the  question  was  whether,  in  an  action  founded  on  that  statute,  the  de- 
fendant could  be  held  to  special  bail,  the  defendant's  counsel  com- 
paring it  to  penal  actions  where  no  bail  was  ever  required.  But  the 
court  held  there  ought  to  be  special  bail  in  the  case,  because  *the  de- 
fendant was  a  debtor  of  the  plaintiff'.     The  clause  of  the  statute  was 
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considered  as  remedial  and  not  penal.  In  Bones  v.  Booth  (2  Wm. 
Blackstone  1226),  the  plaintiff  sued  to  recover  back  seventeen  goineaB 
lost  at  play.  The  jury  having  found  a  verdict  for  the  defendant,  a 
motion  for  a  new  trial  was  made,  for  the  reason  that  the  verdict  was 
against  the  evidence.  This  was  resisted  on  the  ground  that  there  was 
no  precedent  for  a  new  trial  in  a  penal  action.  But  the  court  said  that 
the  statute  was  not  penal  but  remedial;  and  Sir  William  Blackstone 
observed,  'The  statute  makes  the  winning  of  £10  at  any  one  time  or 
sitting,  a  nullity,  and  therefore  gives  the  loser  an  action  to  recover 
back  what  still  properly  continues  to  be  his  own  money.' '' 

In  McDougall  v.  WaUing,  48  Barb.  (N.  C.)  364,  370,  the  court 
says: 

''The  winner  of  money  by  betting  or  gaming  has  so  much  belong- 
ing to  the  loser.  The  winner  cannot  defend  himself  against  the  claim 
of  the  loser  by  virtue  of  the  gaming  or  betting  contract  under  which 
he  acquired  the  money,  because  the  statute  says  the  contract  is  vend. 
The  winner  has  so  much  money  of  the  loser  to  which  he  has  no  title. 
The  winner  is  in  the  condition  of  one  who  has  found  a  sum  of  money 
belonging  to  another.  There  is  an  implied  contract  to  pay  it  to  the 
loser.  So  when  money  has  been  obtained  by  fraud  or  violence,  the  in- 
jured party  may  waive  the  wrong,  and  sue  as  upon  a  promise,  the  law 
implying  a  promise  from  the  moral  obligation.  The  injured  party  has 
a  choice  of  forms  of  action.  The  statutes  against  betting  and  gaming 
demand  a  liberal  construction.    They  are  remedial,  not  penal." 

In  the  case  of  Kleimeyer  v.  Payne,  15  Dec.  671,  a  case  of  money 
lost  on  betting  on  races,  Judge  Hoffheimer  held : 

"Were  the  petition  in  this  action  founded  on  this  section  the  au- 
thorities cited  by  defendant,  Payne,  in  support  of  his  demurrer  would 
be  applicable.  But  Section  1956  (Ky.  Stat.)  is  remedial  in  its  nature; 
its  purpose  is  not  to  punish  the  winner  but  to  give  to  the  loser  the  right 
to  recover  that  which  it  is  presumed  was  wrongfully  taken  from  him. 
Its  provisions  are  liberally  construed  (14  Am.  &  Eng.  Enc.  (2  ed.) 
625).  The  right  to  recover  under  this  section  is  founded  in  contract. 
The  law  declares  that  the  defendant  had  no  right  to  receive  the  amount 
in  question.  Having  no  right  to  receive,  it  is  bound  to  return  it  to 
the  owner,  the  person  from  whom  he  won  it.  In  other  words,  the  law 
imputes  an  implied  contract  that  the  money  should  be  restored  by  the 
person  who  unlawfully  obtained  it." 

The  motion  to  dismiss  the  attachment  must,  therefore,  be  over- 
ruled. 
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Tannegas,  In  re. 

TRUSTS— WILLS. 

[Hamilton  Common  Pleaa,  1908.] 
John  H.  Tannegas,  In  re  Est. 

DiBBCTioir  TO  PoexFoine  Payment  of  Absolute  Bequest  Disbboabdid. 

"Where  a  bequest  Is  absolute^  a  direction  by  the  testator  that  payment  there- 
of be  postponed  for  five  years  is  an  attempt  to  establish  a  trust  which 
is  without  effect,  and  an  application  for  an  order  for  immediate  payment 
of  the  bequest  will  be  granted. 

[Syllabus  approved  by  the  court] 

Appucation  to  terminate  trust 

Harper  &  Allen,  and  J.  W.  Carts,  for  the  applicatioiL 

WOODMANSEE,  J. 

Under  item  three  of  the  will  of  John  H.  Tannegas,  dated  August 
13, 1906,  he  gives  and  bequeathes  to  his  son,  Barney  Edward  Tannegas, 
the  sum  of  $1,250,  ''said  amount  to  be  held  by  the  executor  for  five 
years.*' 

Under  items  four  and  five  he  gives  and  bequeaths  to  his  sons, 
Frederick  and  William,  $750  each  with  the  same  conditions. 

The  executor  under  the  will  was  succeeded  by  an  administrator 
.  de  bonis  non  with  the  will  annexed  on  January  10,  1907,  by  appoint- 
ment of  the  probate  court  of  this  county. 

It  is  now  represented  to  this  coiirt  that  said  estate  has  been  fully 
administered  and  that  Barney  Edward  and  Fred  Tannegas  are  over 
twenty-one  years  of  age  and  capable  of  caring  for  their  business  affairs 
and  that  the  administrator,  as  trustee,  holds  certain  sums  of  money  for 
said  legatees  and  he  now  applies  to  this  court  for  authority  to  transfer 
said  funds  to  said  legatees. 

Doubtless  the  testator  had  some  reason  satisfactory  to  himself,  for 
postponing  the  time  of  control  and  enjoyment  of  these  several  bequests 
by  the  legatees  mentioned. 

However,  in  law,  the  bequests  are  absolute.  The  direction  that 
these  bequests  be  held  by  the  executor  for  five  years  attempts  to  estab- 
lish a  trust  without  effect. 

This  is  likewise  true  if  such  restrictions  are  placed  upon  a  devise 
of  real  estate  in  fee  simple.    The  policy  of  the  law  is  to  ignore  them. 

I  quote  from  Gray,  Restraints  on  Alienations  Sec.  105: 

**When  the  fee  or  absolute  property  in  land  or  chattels  is  given  to 
A,  and  there  is  a  direction  not  to  convey  to  him  till  he  reaches  a  certain 
age,  say  thirty,  but  no  other  person  has  in  any  event  any  interest  either 
in  the  principal  or  income,  the  direction  to  postpone  is  disregarded  and 
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A  is  entitled  to  a  conveyance  at  once.  He  has  an  indefeasible  fee  or 
absolute  interest,  which  he  can  sell  or  mortgage,  and  it  is  deemed  against 
public  policy  to  deprive  an  adult  sane  man  or  unmarried  woman  of  the 
use  of  the  land  or  goods  in  which  he  or  she  has  an  absolute  and  inde- 
feasible property." 

In  the  case  of  Sears  v.  Choate.  146  Mass.  395  [15  N.  E.  Rep.  786; 
4  Am.  St.  Rep.  320],  the  court  says: 

"There  is  no  doubt  of  the  power  and  duty  of  the  court  to  decree 
the  termination  of  the  trust,  where  all  its  objects  and  purposes  have 
been  accomplished,  where  the  interests  under  it  have  all  vested,  and 
where  all  parties  beneficially  interested  desire  its  termination.  Where 
property  is  given  to  certain  persons  for  their  benefit,  and  in  such  a 
manner  that  no  other  person  has  or  can  have  an  interest  in  it,  they  are, 
in  effect,  the  absolute  owners  of  it,  and  it  is  reasonable  and  just  that 
they  should  have  the  control  and  disposal  of  it,  unless  some  good  cause 
appears  to  the  contrary." 

In  the  case  of  Anderson  v.  Cary,  36  Ohio  St.  506  [36  Am.  Rep. 
602],  Judge  Mcllvaine,  page  515,  says: 

"By  the  policy  of  our  laws,  it  is  of  the  very  essence  of  an  estate 
in  fee  simple  absolute,  that  the  owner,  who  is  not  under  any  personal 
disability  imposed  by  law,  may  alien  it  or  subject  it  to  the  payment 
of  his  debts  at  any  and  all  times ;  and  any  attempt  to  evade  or  eliminate 
this  element  from  a  fee  simple  estate,  either  by  deed  or  by  will,  must 
be  declared  void  and  of  no  force." 

The  clause  of  the  will  construed  in  this  case  was  as  follows: 

"I  give  and  bequeath  the  farm  on  which  I  now  live,  of  two  hundred 
and  eighty-five  acres,  to  my  two  sons,  Thomas  and  Lincoln,  upon  the 
following  conditions:  I  direct  that  they,  the  said  sons,  shall  not  be 
allcwed  to  sell  and  dispose  of  said  farm  until  the  expiration  of  ten 
years  from  the  time  my  son,  Charles  Lincoln,  arrives  at  full  age,  ex- 
cept to  one  another,  nor  shall  either  of  my  said  sons  have  authority  to 
mortgage  or  incumber  said  farm  in  any  manner  whatsoever,  except  in 
the  sale  to  one  another  as  aforesaid.    Held: 

"1.     The  devisees  took  a  vested  estate  in  fee  simple.    •    •    • 

**2.  The  restraint  attempted  to  be  imposed  on  the  power  of  the 
devisees  to  alien  or  incumber  the  estate  was  void,  as  repugnant  to  the 
devise  and  contrary  to  public  policy." 

The  application  filed  herein  is  granted.  The  decree  of  the  court 
will  authorize  the  trustee  to  pay  the  sons  who  have  arrived  to  the  age 
of  twenty-one  their  bequests;  and  the  bequest  to  the  minor  son  to  in- 
vest until  he  arrives  at  the  age  of  twenty-one,  at  which  time  such  be- 
quest may  be  paid  to  him. 
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Pease  v.  Pease  Co. 

CORPORATIONS— DEBTOR  AND  CRBDITOR. 

[Hamilton  Common  Pleas,  1908.] 

C.  H.  Pease  v.  Pease  Co. 

Cbb>itob  ca!«not  Abbitrabilt  Fix  Pbics  fob  Disposal  or  Claims. 

A  majority  of  the  creditors  of  an  Insolvent  company  have  neither  the  right 
to  fix  an  arbitrary  price  at  which  all  the  creditors  of  the  company  must 
dispose  of  their  claims,  nor  have  they  the  right  to  form  a  new  corpora- 
tion, and  compel  each  creditor  to  take  stock  in  the  new  company  in 
proportion  to  the  amount  which  his  claim  bears  to  the  whole  indebted- 
ness. 

[Syllabus  approved  by  the  court.] 

Albert  Bettinger  and  Charles  Barber,  for  the  receiver. 
Cohen  &  Mack,  for  the  Peoples  Bank  &  Savings  Co. 

OXONNELL,  J. 

The  Pease  Company,  defendant  herein,  passed  into  the  hands  of  a 
receiver  at  the  April  term  of  this  court,  1907.  One  dividend  of  10  per 
cent  has  been  declared  and  paid  since  that  time. 

A  very  large  majority  of  the  creditors  of  the  company  (approxi- 
mately 971^  per  cent)  after  holding  numerous  conferences  have  agreed 
on  a  plan  for  their  mutual  protection  which  provides,  in  brief,  for  the 
organization  of  a  new  company*  whose  stockholders  will  be  the  creditors 
of  the  old  company,  and  which  will  take  over  the  property  of  the  old 
company,  which  will  thereupon  pass  out  of  existence.  The  new  com- 
pany will  carry  on  the  same  line  of  business  as  the  old. 

The  stock  of  the  new  company  will  be  allotted  to  the  creditors  in  a 
ratio  proportionate  to  their  claims  against  the  Pease  Company.  Such 
creditors  as  do  not  wish  to  take  stock  in  the  new  company  will  be  given 
notes  payable  in  a  series,  and  renewable  if  necessary  for  a  period  of  five 
years.  Such  as  wish  neither  stock  nor  notes  will  receive  25  per  cent  of 
their  claims  in  cash  in  full  settlement. 

The  rights  of  all  creditors  seem  amply  pfrotected  in  the  plan  which 
is  fully  set  forth  in  the  pleadings.  But  the  majority  of  the  creditors  of 
a  company  are  without  right  to  fix  an  arbitrary  price  at  which  all  the 
creditors  of  the  company  shall  dispose  of  their  claims.  Nor  have  they 
the  right  to  form  a  new  corporation  and  compel  each  creditor  to  take 
stock  in  the  new  company  proportionate  to  the  amount  which  each  cred- 
itor's claim  bears  to  the  whole  indebtedness.  Mason  v.  Mining  Co.  133 
U,  S.  50  [10  Sup.  Ct..  Rep.  224;  33  L.  Ed.  524]. 

The  proposition  offered  by  the  majority  to  the  minority  creditors  in 
the  case  at  bar  appears  to  be  fair  and  reasonable,  but  a  court  of  equity 
is  without  power  to  enforce  its  provisions  upon  all  creditors. 

"The  question  of  the  wisdom  and  expediency  of  adopting  any  such 
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scheme  is  for  solution  and  determination  by  the  persons  interested,  aad 
no  attempt  to  coerce  their  judgment  or  control  their  action  should  be 
made  either  by  the  court  or  the  receivers.''  Piatt  v.  Railway,  65  Fed. 
Rep.  872,  881. 

Nor  has  the  court  the  power  to  say  that  a  master  shall  be  appointed 
who  shall  determine  the  amount  of  the  indebtedness  of  the  company, 
and  the  amount  of  its  assets  and  arbitrarily  (albeit  in  his  best  judgment) 
fix  the  present  cash  market  value  of  the  assets  of  the  company,  and  that 
then  such  creditors  as  are  unwilling  to  accede  to  the  agreement  to  form 
a  new  corporation  shall  take  payment  of  their  claims  at  the  ratio  which 
the  amount  of  their  claims  bears  to  t^e  whole  amount  of  the  indebted- 
ness; and  proportionate  also  to  the  accredited  cash  value  of  all  the  as- 
sets of  the  company.  Mason  v.  Mining  Co,  supra.  Although  the  court 
says,  page  63 : 

'*We  do  not  say  there  may  not  be  circumstances  presented  to  a 
court  of  chancery  which  is  winding  up  a  dissolved  corporation  and  dis- 
tributing its  assets,  that  will  justify  a  decree  ascertaining  their  value, 
or  the  value  of  certain  parts  of  them,  and  making  a  distribution  to  part- 
ners or  shareholders  on  that  basis;  but  this  is  not  the  general  rule  by 
which  the  property  in  such  cases  is  disposed  of  in  the  absence  of  an 
agreement." 

And  in  the  case  at  bar  a  minority  creditor,  although  it  is  but  a  small 
minority,  refuses  to  enter  on  the  agreement. 

In  so  far  as  the  case  of  Hancock  v.  Railway,  9  Fed.  Rep.  738  (de- 
cided 1882),  holds  to  the  contrary  (assuming  that  the  facts  in  each  case 
are  identical)  it  must  be  considered  that  such  holding  is  not  sustained 
by  the  later  adjudications  cited  above. 

In  view  of  the  holding  in  the  case  of  Mason  v.  Mining  Co.,  "that 
the  affairs  of  the  •  •  •  company  be  and  are  hereby  decreed  to  be 
wound  up"  and  **all  the  assets  and  property  of  the  *  •  •  company  | 

be  sold  at  public  vendue  for  cash  to  the  highest  bidder,"  it  seems  that  | 

the  only  course  left  open  to  pursue  in  the  case  at  bar  is  a  similar  one.  | 

In  an  assemblage  or  conference  of  creditors  while  there  is  a  com>  | 

munity  of  interest,  there  is  not  that  voluntary  community  of  interest 
which  is  present  in  a  voluntary  association  or  compact,  such  a  partner-  j 

ship  or  corporation. 

Hence,  while  in  the  case  of  a  corporation  or  a  partnership,  ordinar- 
ily the  majority  must  yield  to  the  minority  in  policies  of  management^ 
except  in  case  of  fraud,  no  such  reason  exists  for  requiring  disassociated 
individuals,  such  as  creditors,  to  agree  to  what  a  majority  of  their  num- 
ber wishes. 

The  only  common  interest  creditors  have  in  an  insolvent  corpora^ 
tion,  or  an  assigned  individual  or  partnership,  is  that  of  securing  a  pay- 
ment of  their  claims  from  the  assets  in  the  largest  percentage  possible. 
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If  counsel  in  the  case  are  agreed  that  the  services  of  a  master  are 
necessary  to  ascertain  the  respective  rights  and  liabilities  of.  any  class 
of  the  creditors,  or  if  on  a  hearing  the  court  is  satisfied  that  one  is  neces- 
sary, then  one  can  be  appointed,  otherwise  the  receiver  may  proceed 
to  effect  the  sale. 

All  creditors  of  the  company  can  take  such  action  as  they  deem  best 
when  the  assets  of  the  company  are  offered  at  such  public  sale. 


TRUSTS  AND  TRUSTEES— WILLS. 

[Montgomery  Common  Pleas,  September,  1908.] 
PmST  German  Reformed  Church  v.  Weikel  et  al. 

1.  Out  to  Religious  Denomuvatton  is  a  Pubuc  Chabitt. 

The  fact  that  a  gift  is  made  to  a  particular  religious  denomination  does  not 
deprive  it  of  its  character  as  a  public  charity  or  eliminate  it  from  the 
rule  which  applies  to  gifts  for  pious  uses. 

%,  DiBFOSAL  OF  PBOPEBTT  DEVISED  FOB  USE  AS  A  PaBSOITAGE. 

Where  the  gift  is  in  the  form  of  a  parsonage,  and  the  property  enhances 
greatly  in  value  and  becomes  unsuitable  for  its  original  purpose  by 
reason  of  the  encroachments  of  business,  the  church  may  sell  the  prop- 
erty  and  invest  so  much  of  the  proceeds  as  is  necessary  to  provide  a 
new  parsonage  in  another  locality,  and  may,  under  the  doctrine  of  cy 
pres  treat  the  balance  remaining  on  hand  as  a  maintenance  fund  for 
keeping  the  newly  acqui];ed  property  in  repair  and  making  necessary 
improvements  and  paying  taxes. 

t.  Application  of  Proceeds  of  Sale  of  Pbofebtt  of  Pubuo  Chabitt  not  Re- 

QUIBED  of  PUBCHASEB. 

The  purchaser  of  property,  thus  sold  under  the  direction  of  the  court,  is 
not  bound  to  see  to  the  application  of  the  proceeds. 

(Syllabus  by  the  court.] 

Kenedy,  Munger  &  Kenedy,  for  plaintiff: 

Cited  and  commented  upon  the  following  authorities:  Cincinnati 
V.  McMicken,  3  Circ.  Dec.  409  (  6  R.  188) ;  LeClercq  v.  Oallipolis  {Tt.), 
7  Ohio  (pt.  1)  217  [28  Am.  Dec.  641];  Webb  v.  Moler,  8  Ohio  548; 
Jackson  v.  Phillips,  96  Miss.  (14  Allen)  539;  Price  v.  Maxwell,  28  Pa. 
St.  35;  Sowers  v.  Cyrenius,  39  Ohio  St.  29  [48  Am.  Rep.  418] ;  Mannix 
V.  Purcelt,  46  Ohio  St.  102  [24  N.  E.  Rep.  595;  2  L.  R.  A.  753;  15  Am. 
St.  562] ;  Davis  v.  Camp  Meeting,  57  Ohio  St.  257  [49  N.  E.  Rep.  401] ; 
Mack's  Appeal,  71  Conn.  122  [41  Atl.  Rep.  242] ;  Dexter  v.  Gardner, 
89  Mass.  (7  Allen)  243;  GUmour  v.  Pelton,  5  Dec.  Re.  447  (2  Bull. 
158),  affirmed,  no  report,  Pelton  v.  Oilmour,  10  Bull.  432;  Gerke  v. 
PurceU,  25  Ohio  St.  229;  Humphries  v.  Little  Sisters,  29  Ohio  St.  200; 
Beckwith  v.  Rector,  69  Ga.  564;  2  Perry,  Trusts  Sec.  701,  794;  AUen 
V.  Stevens,  161  N.  Y.  122  [51  N.  E.  Rep.  568] ;  Kingsbury  v.  Brandegee, 
113  App.  Div..606  [100  N.  Y.  Supp.  353];  Penneyer  v.  Wadhams,  20 
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Ore.  274  [25  Pac.  Rep.  720];  Baldwin  v.  Baldwin,  7  N.  J.  Eq.  211; 
Attorney  General  v.  Chester,  1  Bro.  Ch.  444;  Mclntire  v.  Canal  Co.  17 
Ohio  St.  352;  Mclntire  v.  Canal  Co.  9  Ohio  203;  Oilman  v.  JJamilioii, 
16  111.  225;  Clyde  v.  Simpson,  4  Ohio  St.  445;  Eberly's  Appeal,  95  Pa. 
St.  95;  Jackson  v.  PhiUips,  96  Mass.  (14  Allen)  539;  1  Perry,  Tmsti 
Sec.  384;  5  Enc.  Law  (2  ed.)  902,  942;  O'Neal  v.  Caidfield,  8  Dec.  248 
(5  N.  P.  149);  Odell  v.  OdeU,  92  Mass.  (10  Allen)  6;  Ashworth  v. 
Carleton,  12  Ohio  St.  381. 

SNEDIKER,  J. 

This  case  comes  before  the  court  on  a  petition  for  the  eonstraction 
of  certain  clauses  of  the  will  of  Catherine  Weikel,  and  for  the  farther 
purpose  of  quieting  the  title  to  certain  property  now  held  by  the  plain- 
tiff church.    The  clause  of  the  will  asked  to  be  construed  is  as  follows: 

''I  give,  devise  and  bequeath  to  the  First  German  Reformed 
Church  of  the  city  of  Dayton,  Ohio,  all  that  portion  of  in-lots  num- 
bered 223  and  224  as  designated  in  the  plat  of  the  city  of  Dayton,  in 
the  county  of  Montgomery,  state  of  Ohio,  being  the  same  premises  con- 
veyed by  John  Sheets  and  Savila  Sheets,  his  wife,  to  me  by  deed  dated 
October  15,  1864,  recorded  in  Book  T,  No.  3,  pages  400  and  401  of  the 
records  of  Montgomery  county,  Ohio  (reference  being  had  to  said  deed 
for  a  more  particular  description  of  said  premises),  to  be  by  said 
church  occupied  as  a  parsonage  for  the  residence  of  the  pastor  of  said 
church  perpetually,  or  in  case  a  change  of  location  be  deemed  advisable 
at  any  time,  the  same  may  be  sold  and  the  proceeds  appropriated  to 
another  parsonage." 

Doubt  is  entertained  by  plaintiff  in  these  respects: 

1.  Plaintiff  is  in  doubt  as  to  the  true  construction  of  the  clause 
therein  as  follows:  **To  be  by  said  church  occupied  as  a  parsonage  for 
the  residence  of  the  pastor  of  said  church  perpetually,  or  in  case  a 
change  of  location  be  deemed  advisable  at  any  time,  the  same  may  be 
sold  and  the  proceeds  appropriated  to  another  parsonage." 

2.  Plaintiff  is  in  doubt  as  to  whether  the  entire  proceeds,  on  a  sale 
being  had  of  said  premises,  must  be  used  in  the  purchase  and  erection 
of  another  parsonage,  or  whether  a  portion  of  said  proceeds  may  be 
used  as  a  fund  for  maintaining  such  other  parsonage,  for  repairing  and 
improving  same,  and  for  paying  the  taxes,  insurance  and  other  ex- 
penses thereof,  or  whether  some  other  application  of  said  proceeds  is 
required  under  the  will. 

3.  Plaintiff  is  in  doubt  as  to  whether  a  purchaser  of  such  real 
estate  is  required  to  see  to  the  application  of  the  purchase  money. 

The  testimony  in  the  case  showed  that  for  a  period  of  more  than 
twenty-one  years  the  subject  of  the  above  devise  has  been  in  continued 
use  by  said  church  as  a  parsonage,  and  is  now  so  used.    At  the  time  the 
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dmich  entered  into  possession  the  part  of  the  city  in  which  it  is  located 
was  a  residence  district ;  but  at  this  time  it  is  in  the  very  business 
eenter  of  the  city,  so  that  instead  of  being  as  it  then  was,  a  desirable 
lite  for  the  purpose  intended,  noise,  dirt  and  other  improper  surround- 
ings have  rendered  it  almost  totally  unfit  therefor. 

Further,  the  value  of  the  property  at  first  occupancy  was  about 
$3,000.  Since  then  the  growth  of  the  city  and  the  use  of  surrounding 
property  for  commercial  purposes  has  enhanced  its  worth,  so  that  now 
it  should  bring  from  $20,000  to  $25,000. 

The  plaintifif  church  has  a  membership  of  about  seven  hundred 
penons.  and  recognizes  the  fact  that  this  parsonage  is  both  undesirable 
for  its  intended  use,  and  is  an  expensive  luxury. 

The  purpose  of  this  proceeding,  if  it  may  be  done,  is  to  sell  the 
panonage  and  rebuild  at  less  than  the  selling  price  in  a  proper  loca^ 
tion,  using  the  balance  of  the  fund  created  by  the  sale  and  left  after 
building  or  buying  in  such  a  way  as  to  carry  out  the  intention  of  the 
testatrix. 

It  appears  also  as  a  matter  of  fact  in  the  case  that  an  investment 
of  the  amount  of  the  value  of  this  property  in  a  parsonage  for  the  use 
of  the  pastor  of  said  church,  would  impose  upon  him  the  burden  of 
maintaining  an  establishment  far  in  excess  of  what  his  income  as  such 
pastor  would  warrant. 

Our  first  inquiry  is  as  to  the  character  of  the  gift.  The  language 
of  the  will  IS  as  before  quoted.    Undoubtedly  it  is  a  gift  to  pious  uses. 

In  State  v.  McDonogh,  8  La.  171,  246,  the  court  defines  legacies 
to  pious  uses  in  the  following  language : 

'^Legacies  to  pious  uses  are  those  which  are  destined  to  some  work 
of  piety,  or  object  of  .charity,  and  have  their  motive  independent  of  the 
Qonsideration  which  the  merit  of  the  legatees  might  procure  to  them. 
In  this  motive  consists  the  distinction  between  these  and  ordinary  legar 
d€8.  The  term  pious  uses  includes  not  only  the  encouragement  and 
Kopport  of  pious  and  charitable  institutions,  but  those  in  aid  of  educa- 
tion and  the  advancement  of  science  and  the  arts.  They  are  viewed 
with  special  favor  by  the  law  and  with  double  favor  on  account  of  their 
motives  for  sacred  usages  and  their  advantages  to  the  public  weal." 

In  JacJMn  v.  Phillips,  96  Mass.  (14  Allen)  539,  556,  the  court 
d^es  a  charily  as  follows : 

''A  charity,  in  the  legal  sense,  may  be  more  fully  defined  as  a  gift, 
to  be  applied  consistently  with  existing  laws,  for  the  benefit  of  an  in- 
definite number  of  persons,  either  by  bringing  their  minds  or  hearts 
snider  fhe  influence  of  education  or  religion,  by  relieving  their  bodies 
Am  disease,  suffering  or  constraint,  by  assisting  them  to  establish 
^koBselves  in  life,  or  by  erecting  or  maintaining  public  buildings  or 
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works  or  otherwise  lessening  the  burdens  of  government.  It  is  im~ 
material  whether  the  purpose  is  called  charitable  in  the  gift  itself,  if 
it  is  so  described  as  to  show  that  it  is  charitable  in  its'nature." 

In  Price  v.  Maxwell,  28  Pa.  St.  25,  35,  the  case  of  Price  et  oZ.  v. 
Maxwell  et  al,  the  court  say: 

''If  we  were  to  attempt  a  definition  which  would  embrace  all  gifts 
for  charitable  uses,  we  should  adopt  the  language  of  the  eminent  patri- 
arch of  our  profession,  Mr.  Binney,  as  expressed  in  his  argument  in 
VicUU  et  al,  v.  The  City  of  Philadelphia,  'whatever  is  given  for  the  love 
of  God,  or  for  the  love  of  your  neighbor,  in  the  catholic  and  universal 
sense— given  from  these  motives  and  to  these  ends— free  from  the  stain 
or  taint  of  every  consideration  that  is  personal,  private  or  selfish,'  is  a 
gift  for  charitable  uses  according  to  that  religion  from  which  the  law 
of  charitable  uses  has  been  derived." 

It  is  apparent  from  the  foregoing  that  the  gift  in  question  is  a 
public  charity;  and  the  fact  that  the  gift  is  to  a  particular  denomina- 
tion does  not  deprive  it  of  its  public  character. 

In  Mack's  Appeal,  71  Conn.  122,  135  [41  Atl.  Rep.  242],  the  court 
uses  the  following  language: 

"The  maintenance  of  religious  services  in  accordance  with  the 
views  of  any  denomination  of  Christians  is  a  public  charity,  within  the 
meaning  of  our  statute  of  charitable  uses.  We  recognize  the  right  of 
every  man  to  establish  foundations  and  charities  to  promote  his  own 
or  any  other  peculiar  religious  opinions." 

In  Gilmour  v.  Pelton,  5  Dec.  Re.  447,  454  (2  Bull.  168;  6  Am. 
Law.  Rec.  26),  the  court  say: 

"A  Presbyterian  church  is  no  less  a  place  of  public  worship  be- 
cause Baptists,  Catholics,  Unitarians  or  Jews  may  not  choose  to  wor- 
ship therein.  And  our  Supreme  Court,  in  discussing  a  similar  case, 
says:  'For  the  purpose  of  determining  the  public  nature  of  the  char- 
ity, it  is  not  material  through  what  particular  form  the  charity  ma;y 
be  administered,  if  it  is  established  and  maintained  for  the  benefit  oi 
the  public,  and  so  constituted  that  the  public  can  make  it  available. 
This  is  all  that  is  required.*  " 

In  Beckwith  v.  Rector,  69  Ga.  564,  570,  the  court  say : 

"The  support  and  propagation  of  religion  is  clearly  a  charitable 
use,  and  this  includes  gifts  for  the  erection,  maintenance  and  repair  of 
church  edifices  of  worship,  the  support  of  the  ministry,  etc.,  2  Pomeroy. 
Equity  587-8;  Law  of  Trusts  (Tiffany  &  Bullard),  232,  236,  239,  240. 

Perry,  Trusts  Sec.  701,  contains  the  following: 

"Both  before  and  since  the  statute  (referring  to  the  statute  oi 
Elizabeth),  gifts  for  the  advancement,  spread,  and  teaching  of  Chxv- 
tianity,  or  for  the  convenience  and  support  of  worship,  or  of  the  miniB- 
try  have  been  held  to  be  charitable." 
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These  authorities  further  satisfy  the  court  that  the  gift  of  this 
parsonage  is  a  charity.  That  having  been  ascertained,  what  becomes 
of  the  fund  realized  on  the  sale  of  this  property  if  a  sale  is  had  under 
the  power  given  in  the  wiUt 

In  addition  to  the  facts  already  stated,  it  appeared  from  the  evi- 
dence that  a  suitable  parsonage  for  this  church  should  not  cost  more 
than  $10,000.  There  would  remain,  therefore,  a  balance,  after  the 
purchase  of  such  a  parsonage,  a  fund  of  at  least  $10,000  or  more  to  be 
applied  and  disposed  of.  The  question  is,  how  shall  this  be  doneT  If 
at  aU  it  must  be  under  the  doctrine  of  cy  pres. 

By  this  doctrine,  ''Where  the  literal  execution  of  the  trusts  of  a 
charitable  gift  is  inexpedient  or  impracticable,  a  court  of  equity  will 
execute  them,  as  nearly  as  it  can,  according  to  the  original  plan.  The 
general  principle  upon  which  the  court  acts  is  that,  if  the  testator  has 
manifested  a  general  intention  to  give  to  charity,  the  failure  of  the 
particular  mode  in  which  the  charity  is  to  be  executed  shall  not  de- 
stroy the  charity;  but,  if  the  substantial  intention  is  charity,  the  law 
will  substitute  another  mode  of  devoting  the  property  to  charitable  pur- 
poses, though  the  formal  intention  as  to  the  mode  cannot  be  accom- 
plished."    Eaton,  Equity  393. 

This  doctrine  of  charitable  trusts  as  applying  to  the  jurisdiction 
of  equity  is  in  force  at  least  in  its  essential  features  in  the  state  of  Ohio. 
This  is  illustrated  in  the  case  of  Mclntit^  v.  ZanesviUe,  17  Ohio  St.  352. 
Also  by  the  case  of  LeClercq  v.  Oallipolis  (Tr.),  7  Ohio  (pt.  1)  217  [28 
Am.  Dec.  641] ;  in  that  case  the  court  by  way  of  quotation  says: 

*'If  the  object  of  its  [trust]  creation  can  be  attained,  the  court  of 
chancery  will  enforce  its  execution.  Where  circumstances  are  so 
changed,  that  the  direction  of  the  donor  prescribing  the  use,  cannot  be 
literally  carried  into  effect,  the  legislature  or  the  court,  in  those  cases 
where  general  intention  can  be  effected,  may  lawfully,  in  some  cases, 
enforce  its  execution  as  nearly  as  circumstances  admit,  by  the  applica- 
tion of  the  doctrine  of  cy  pres,  Moggridge  v.  Thackwell,  7  Ves.  36; 
Gary  v.  Abbot,  7  Ves.  490;  Morice  v.  Durham,  9  Ves.  405;  Attorney 
General  v.  Baxter,  1  Vem.  248;  Attorney  General  v.  Hurst,  2  Cox 
365.*' 

In  Academy  of  the  Visitation  v.  Clemens,  50  Mo.  167,  the  court 


**  Where  lands  are  vested  in  a  corporation  by  devise  for  charitable 
purposes,  and  it  is  contemplated  by  the  donor  that  the  charity  should 
last  forever,  the  heirs  can  never  have  the  lands  back  again.  If  it  should 
become  impossible  to  execute  the  charity  as  expressed,  another  charity 
will  be  substituted  by  the  court  so  long  as  the  corporation  exists." 
In  Adams,  Equity  (3  Am.  ed.),  234,  235,  we  find  the  following: 
"If  in  a  gift  to  charity  the  intended  object    •    •    •    ceases  to 
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afford  the  means  of  applying  the  entire  fund  the  presumed  general 
object  wiU  be  effectuated  by  the  doctrine  of  cy  pres,  i.  e.,  an  applicar 
tion  to  some  other  purpose,  having  regard  as  nearly  as  possible  to  the 
original  plan." 

In  the  case  of  Harper  v.  Trust  &  Safe  Deposit  Co.  11  Dee.  240 
(8  N.  P.  157),  we  find  the  following: 

''It  is  not  necessary  that  the  object  of  the  trust  should  cease  en- 
tirely to  exist,  or  that  the  express  trust  should  become  absolutely  im- 
possible of  application  before  the  doctrine  of  cy  pres  can  be  invoked." 

2  Lewin,  Trusts  688,  lays  down  the  rule  that:  **The  management 
of  the  trust  may  contravene  the  letter  of  the  founder's  will,  and  yet 
on  a  favorable  construction,  be  conformable  to  the  intention." 

''Among  the  charitable  trusts  which  have  been  most  liberally  con- 
strued and  most  uniformly  sustained  have  been  those  created  for  the 
promotion  of  religion  and  education."  Sowers  v.  Cyrenivs,  39  Ohio 
St.  29,  35  [48  Am.  Rep.  418]. 

"The  great  consideration  which  the  law  attaches  to  these  legacies, 
controls  tribunals  in  the  interpretation  of  them,  and  has  secured  for 
their  support  a  doctrine  of  approximation  which  is  coeval  with  their 
existence."    State  v.  McDonogh,  8  La.  171,  246. 

In  the  case  at  bar,  if  this  property  is  sold,  as  it  may  be  sold  under 
the  power  given  in  the  will  and  found  in  the  clause  already  referred  to, 
a  fund  is  created  which,  under  the  terms  of  the  will,  should  be  rein- 
vested in  another  parsonage.  The  needs  of  this  church  are  such  and 
the  circumstances  generally  are  such  that  the  application  of  this  whole 
fund  to  the  purchase  of  a  parsonage  is  ^oUy  unnecessary  and  un- 
called for.  Whatever  balance  is  left  after  satisfying  the  needs  of  the 
church  by  the  purchase  of  a  proper  parsonage  comes  within  the  rule 
here  laid  down  by  Adams  and  within  the  doctrine  of  cy  pres  as  already 
defined  by  the  authorities  quoted.  A  wise  disposition  of  any  surplus 
fund,  therefore,  would  be  its  use  for  the  maintaining  of  the  parsonage 
purchased,  for  repairing  and  improving  the  same,  and  for  paying  the 
taxes,  insurance  and  other  expenses  thereon,  and  such  use  will  be  a|y- 
proved  by  the  court. 

The  only  remaining  question  on  the  part  of  counsel  with  reference 
to  the  will  is  as  to  whether  a  purchaser  of  the  real  estate  in  question 
is  required  to  see  to  the  application  of  the  purchase  money. 

2  Lewin,  Trusts  597,  lays  down  the  rule  as  follows : 

"If  a  sale  be  directed,  and  the  proceeds  are  not  simply  to  be  paid 
over  to  certain  parties,  but  there  is  a  special  trust  annexed,  the  infer- 
ence is,  that  the  settlor  meant  to  confide  the  execution  of  the  trust  to 
the  hands  of  the  trustee,  and  not  of  the  purchaser,  and  that  the  trustee 
therefore  can  sign  a  receipt." 


Digitized  by 


Google 


Deal  NISI  PRIUS  AND  GBNBRAL  TERMS.  246 

Flret  German  Reformed  Church  ▼.  Welkel. 

This  rule  is  supported  by  the  case  of  Clyde  v.  Simpson,  4  Ohio 
St.  445. 

2  Perry,  Tnists  Sec.  794,  says : 

**If  a  sale  is  directed,  but  the  proceeds  are  not  to  be  paid  over  to 
the  cestuis  que  trust,  but  are  to  be  held  by  the  trustees  upon  some 
special  trusts.  In  such  case  the  implication  is  plain,  that  the  settlor* 
intended  to  confide  the  execution  of  the  trust  to  the  trustees,  and  that 
they  have  power  and  authority  to  receive  the  trust  fund  and  to  give 
receipts.  Power  of  sale  and  reinvestment  relieves  the  purchaser  of  any 
burden  of  looking  after  the  application  of  the  money." 

**When  th(B  object  of  the  trust  is  defined,  but  the  purchase  money 
is  to  be  reinvested  upon  trusts  requiring  time  and  discretion,  the  pur- 
chaser is  not  bound  to  see  to  the  application  thereof." 

'*  Where  trustees  under  a  will  have  power  to  sell,  in  their  discre- 
tion, and  re-invest  the  proceeds  on  the  same  trusts,  a  purchaser  from 
them  is  not  bound  to  see  to  the  application  of  the  purchase  money." 

It  is  apparent  from  the  above  authorities  that  a  purchaser  of  real 
estate  devised  by  defendant's  testatrix  to  this  church  is  not  required 
to  see  to  the  application  of  the  purchase  money. 

With  reference  to  the  quieting  of  the  title  to  said  real  estate,  the 
court  being  satisfied  that  the  same  should  be  done,  it  is  accordingly 
ordered. 

Let  an  entry  be  drawn  in  conformity  to  these  findings  of  the 
court 


INTOXICATING   LIQUORS— SUNDAY   LAWS. 

[Clark  Common  Pleas,  1907.] 
•John  Jung  v.  State. 

VioLAtiON  OF  Sunday  Closing  and  Sunday  Selling  Law  Constitute  Fibst  and 
Second  Offenses. 
Under  Sec.  4364-20  (Lan.  7259)  Rev.  Stat.,  the  unlawful  sale  of  intoxicating 
liquors  on  Sunday,  and  unlawfully  allowing  a  place  where  intoxicating 
liquors  are  sold  to  remain  open  on  Sunday,  are  merely  different  forms 
of  committing  the  same  legal  offense.  Hence,  the  unlawful  sale  of  In- 
toxicating liquors  on  Sunday  can  be  charged  as  a  second  offense,  when 
the  first  conviction  relied  upon  was  for  unlawfully  allowing  a  saloon 
to  remain  open  on  Sunday. 

[Syllabus  approved  by  the  court] 

Error  to  Clark  probate  court. 

M.  T.  Burnham  and  Charles  Ballard,  for  plaintiff  in  error: 
Cited  and  commented  upon  the  following  authorities:     Hall  v. 
State,  20  Ohio  7;  Shultz  v.   Cambridge,  38  Ohio  St.   659;  State  v. 
^Affirmed  by  the  circuit  court,  without  report,  December,  1907. 
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Meyers,  56  Ohio  St.  340  [47  N.  E.  Rep.  138] ;  Hargo  v.  Meyers,  2  Circ. 
Dec.  543  (4  R.  275) ;  State  v.  Fertilizer  Co.  24  Ohio  St.  611;  State  v. 
Fennessy,  22  Bull.  198;  Commonwealth  v.  Martin,  17  Mass.  (16  Tyng) 
359;  12  Cyc.  Law  &  Proced.  949;  Hughes,  Crim.  Law  Sec.  3293;  Scot 
V.  Turner,  1  Root  (Conn.)  163;  Kite  v.  Commonwealth,  52  Mass.  (11 
Met.)  581;  Commonwealth  v.  Hope,  39  Mass.  (22  Pick.)  1;  Long  v. 
State,  36  Tex.  6;  Carson  v.  State,  108  Ala.  35  [19  So.  Rep.  32] ;  Com 
monwealth  v.  Fontain,  127  Mass.  452;  State  v.  Haynes,  36  Vt.  667; 
flfia^e  V.  Freeman,  27  Vt.  523. 

•  J.  M.  Cole,  for  defendant  in  error: 
Cited  and  commented  upon  the  following  authorities:     State  v. 
Haynes,  36  Vt.  667;  State  v.  Sawyer,  67  Vt.  239  [31  Atl.  Rep.  285] ; 
11  McClain,  Criminal  Law  Sec.  1268,  p.  445. 

KUNKLE,  J. 

The  plaintiff  in  error  was  tried  in  the  probate  court  of  this  county. 
He  was  charged  with  violating  Sec.  4364-20  Rev.  Stat.,  and  was  con- 
victed as  for  a  second  offense. 

Various  errors  are  complained  of  in  the  petition  in  error. 

Upon  the  hearing  of  this  case,  counsel  for  plaintiff  in  error  es- 
pecially urged  the  fact  that  his  client  had  been  improperly  charged, 
convicted  and  sentenced  as  for  a  second  offense;  that  the  former  con- 
viction of  the  plaintiff  in  error  was  for  **  unlawfully  allowing  his 
saloon  to  remain  open  on  Sunday,"  whereas  the  present  charge  is  for 
*' unlawfully  selling  intoxicating  liquors  on  Sunday." 

The  question  presented  for  determination  therefore  is,  can  an 
''unlawful  sale  of  intoxicating  liquors  on  Sunday"  be  charged  as  a 
second  offense  when  the  first  conviction  relied  upon  was  for  '^  unlaw- 
fully allowing  his  saloon  to  remain  open  on  Sunday." 

Section  4364-20  (Lan.  7259)   Rev.  Stat.,  provides: 

"The  sale  of  intoxicating  liquors,  whether  distilled,  malt  or  vinous, 
on  the  first  day  of  the  week,  commonly  called  Sunday,  except  by  a 
regular  druggist  on  a  written  prescription  of  a  regular  practicing 
physician  for  medical  purposes  only,  is  hereby  declared  to  be  unlaw- 
ful, and  all  places  where  such  intoxicating  liquors  are  on  other  days 
sold  or  exposed  for  sale,  except  regular  drug  stores,  shall  on  that  day 
be  closed,  and  whoever  makes  any  such  sales,  or  aUows  any  such  place 
to  be  open  or  remain  open  on  that  day  shall  be  fined  in  any  sum  not 
exceeding  one  hundred  dollars  and  not  less  than  twenty-five  dollars 
for  the  first  offense,  and  for  each  subsequent  offense  shall  be  fined  not 
more  than  two  hundred  dollars  or  be  imprisoned  in  the  county  jail  or 
city  prison  not  less  than  ten  days  and  not  exceeding  thirty  days,  or 
both." 

This  section  was  evidently  enacted  by  our  legislature  to  restrain 
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the  evils  which  result  from  trafficking  in  intoxicating  liquors  on  Sun- 
day, and  this  evident  purpose  of  the  legislature  should  be  kept  in  mind 
in  attempting  to  construe  the  section  in  question. 

The  purpose  of  the  legislature  was  to  keep  such  places  actually 
closed  as  against. the  public  on  Sunday.  If  such  places  are  kept  actu- 
ally closed,  then  no  evils  can  result  therefrom  by  persons  buying  liquors 
thereat  or  being  therein. 

'the  section  provides,  among  other  things,  that  **all  places  where 
such  intoxicating  liquors  are  on  other  days  sold  or  exposed  for  sale, 
except  regular  drug  stores,  shall  on  that  day  be  closed."  If  such 
places  are  actually  closed  on  Sunday,  then,  of  course,  no  sales  can  be 
made  at  such  places  of  business. 

The  section  does  provide  that  it  shall  be  an  offense  to  make  any 
such  sales  or  allow  any  such  places  to  be  open  or  to  remain  open  on 
Sunday,  but  it  will  be  noted  that  the  penalty  is  single;  that  is,  there 
is  but  one  penalty  for  any  violation  of  the  provisions  of  the  section, 
whether  such  violation  consists  of  selling  or  allowing  such  place  to  be 
open  or  remain  open. 

For  the  first  offense  against  the  act  in  question,  whether  such  of- 
fense consists  of  selling  or  allowing  such  place  to  be  open  or  remain 
open,  the  penalty  is  a  fine  of  not  less  than  $25  nor  more  than  $100. 

For  each  subsequent  offense  against  this  act,  the  penalty  consists 
of  a  fine  of  not  more  than  $200  or  imprisonment  or  both. 

The  language  of  the  section  is,  ''for  each  subsequent  offense.'' 
We  think  this  means  for  each  subsequent  offense  against  the  act  in 
question,  whether  such  offense  consists  of  ''unlawfully  selling/'  or 
''unlawfully  allowing  such  place  to  be  open  or  remain  open  on  Sun- 
day." 

The  legislature  has  evidently  intended  to  provide  a  more  severe 
punishment  for  a  second  violation  of  any  of  the  provisions  of  the  act 
in  question. 

If  this  section  read,  "for  each  subsequent  offense  of  the  same 
exact  nature"  then  the  contention  of  counsel  for  plaintiff  in  error 
would  be  justified,  but  in  view  of  the  language  used  it  seems  evident 
that  the  legislature  meant  to  notify  offenders  not  to  commit  a  subse- 
quent offense  against  any  of  the  provisions  of  the  act  in  question. 

The  fact  that  the  legislature  has  joined  two  distinct  offenses  in  the 
same  act  and  has  provided  but  one  penalty  for  a  first  violation  of  any 
of  the  provisions  of  such  act,  and  has  further  provided  but  one  greater 
or  more  excessive  penalty  for  "each  subsequent  offense,"  would  seem 
to  indicate  that  these  two  separate  criminal  acts  are  to  be  treated  as 
one  offense,  in  so  far  as  the  penalty  is  concerned. 

We  have  not  been  able  to  find  any  Ohio  decisions  upon  this  ques- 
tion. 
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The  principle  determined  in  the  ease  of  State  v.  Sawyer,  67  Vt 
239  [31  Atl.  Bep.  285],  is  applicable  to  the  case  at  bar.  The  second  para- 
graph of  the  syllabus  of  this  case  is  as  follows: 

*'In  a  prosecution  under  R.  L.  Section  3802,  as  amended  by  No. 
42,  Acts  1888,  for  keeping  intoxicating  liquors  with  intent  to  sell,  a 
previous  conviction  for  selling  may  be  shown  to  enhance  the  penalty.** 

The  court  says: 

** These  are  different  forms  of  committing  the  same  legal  offense,— 
violating  the  act." 

In  State  v.  Haynes,  36  Vt.  667,  the  court  holds  that: 

''Where  the  former  conviction  is  for  a  sale,  the  increased  penalty 
is  incurred  by  a  subsequent  offense  of  furnishing.  Selling,  furnishing 
or  giving  away  are  but  different  forms  for  committing  the  same  legal 
offense  in  violation  of  the  liquor  act;  and  a  conviction  for  violating 
the  statute  in  one  of  these  forms,  is  available  to  double  the  penalty  on 
a  second  conviction  for  the  violation  of  another." 

In  McClain,  Criminal  Law,  Sec.  1268,  it  is  stated  that: 

''A  second  violation  means  a  violation  of  the  law  after  conviction 
for  a  prior  offense,  of  the  same  character.  All  the  acts  of  illegal  sell- 
ing before  a  first  conviction  constitute  but  one  offense ;  at  any  rate  there 
must  be  evidence  of  a  prior  conviction  before  there  can  be  conviction  of 
a  second  offense.  A  second  offense  does  not  necessarily  consist  in  the 
same  form  of  violation  of  the  statute,  but  if  the  statute  prohibits  the 
selling,  furnishing  or  giving  away,  a  conviction  for  selling  is  available 
to  double  the  penalty  if  there  is  a  subsequent  conviction  for  famish- 
ing. 

In  the  case  at  bar,  we  think  **an  unlawful  sale  of  intoxicating 
liquors  on  Sunday,"  and  ''unlawfully  allowing  such  place  to  be  open 
or  remain  open  on  Sunday"  are  merely  different  forms  of  committing 
.the  same  legal  offense  against  the  act  in  question,  and  that  the  plaintiff 
in  error  was  properly  charged,  convicted  and  sentenced  as  for  a  second 
offense. 
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Schott  St  Sons  Co.  ▼.  Inaurance  Co. 

CORPORATIONS— INSURANCE. 

[Hamilton  Common  Pleas.  April  30,  1908.] 
•J.  M.  Schott  &  Sons  Co.  v.  Security  Mut.  Life  Ins.  Co.  bt  al. 

1.  CoRPOBATioN  Cannot  Insure  Persons  in  Which  it  has  no  Insurable  Interest. 

A  corporation,  organized  to  carry  on  a  general  cooperage  business,  has  no 

authority  to  use  its  funds  for  the  purpose  of  mere  speculation  in  life  in- 

surance;  nor  power  to  take  out  Insurance  upon  the  life  of  any  person 

in  which  it  has  no  insurable  Interest. 

t.  Cooperage  Corporation  Cannot  Insure  Directors. 

A  solvent  cooperage  company  has  no  insurable  Interest  in  its  directors,  none 
of  whom  are  indebted  td  it.  nor  can  it  by  its  secretary  and  manager 
or  by  the  acts  of  its  directors,  acting  individually  and  not  ratified  as  a 
board,  obligate  Itself  to  Insure  their  lives  for  the  benefit  of  the  corpora- 
tion if  it  is  in  existence  at  the  time  of  their  death  or  at  the  end  of  twenty 
years,  otherwise  the  proceeds  to  go  to  the  personal  representatives  of  the 
insured. 

S.  Corporation  Bntitlbd  to  Refunder  of  Insurance  Premiums  on  Director's 
Policies. 
A  life  insurance  agent  will  be  presumed  to  know  that  a  corporation  has  no 
insurable  interest  in  its  directors,  and  having  secured  such  business  by 
his  misrepresentations,  the  corporation  will  be  entitled  to  demand  a 
rescission  of  the  contract,  a  cancellation  of  the  policies  and  refunder  of 
the  premiums  paid. 

4.  Corporation  not  in  Pari  Delicto  Because  Insitrancb  Agent  Granted  PREiouif 
Rebates. 

A  corporation  in  an  action  against  an  insurance  company  to  cancel  life  in- 
surance policies  on.  and  refunder  of  premiums  paid  for,  unauthorized 
insurance  on  its  directors,  will  not  be  deemed  in  pari  delicto  with  the 
insurance  agent  because  of  rebate  of  premiums. 

(Syllabus  approved  by  the  court] 

Five  of  the  directors  of  the  J.  M.  Schott  &  Sons  Company  insured 
their  lives  in  the  Security  Mutual  Life  Insurance  Company,  for  the 
benefit  of  the  corporation  if  in  existence  when  death  should  occur  or 
at  the  end  of  twenty  years,  otherwise  payable  to  the  executors  or  ad- 
ministrators of  the  persons  whose  lives  were  insured.  The  premium 
was  to  be  paid  by  the  company,  and  was  so  paid  for  the  first  two  years 
by  the  company's  notes.  This  was  done  without  the  knowledge  of  the 
president  of  the  corporation,  who  held  a  majority  of  its  stock,  and  with- 
out the  knowledge  of  the  other  stockholders,  and  it  was  not  done  at  a 
meeting  of  either  the  directors  or  the  stockholders. 

The  John  M.  Schott  &  Sons  Co.  was  incorporated  to  manufacture 
general  cooperage.  The  evidence  showed  that  the  persons  insured  were 
not  indebted  to  the  company,  and  were  not  under  any  pecuniary  obliga- 
tion whatever  to  the  company.    The  stockholders  and  directors  of  the 

company  are  all  members  of  the  family  of  its  founder,  the  late  John 

■    .A ^ 

^Affirmed,  Security  Mutual  Life  Insurance  Co.  v.  /.  M.  Schott  d  Bona  Co. 
80  O.  C.  C.  666. 
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M.  Schott,  and  consist  of  his  wife,  his  daughters  and  his  sons.  Four 
sons  whose  lives  were  insured  were  actually  engaged  in  the  manage- 
ment of  the  business  of  the  corporation,  and  had  been  so  engaged  with 
their  father  and  for  the  corporation  for  a  great  number  of  years,  Only 
one  directors'  meeting  a  year  is  usually  held  and  the  entire  manage- 
ment and  control  of  the  business  has  been,  by  common  consent,  dele- 
gated to  Christian  Schott,  who  is  the  secretary  and  general  manager 
of  the  company.  The  policies  were  for  $5,000  each,  and  were  written 
for  the  benelit  of  the  John  M.  Schott  &  Sons  Company. 

The  action  was  to  enjoin  A.  Wolfsohn,  one  of  the  defendants,  an 
agent  of  the  Security  Insurance  Company,  from  negotiating  a  note  of 
the  John  M.  Schott  &  Sons  Company,  executed  by  Christian  Schott, 
secretary  and  manager,  which  had  been  given  to  said  Wolfisohn  in  pay- 
ment for  the  premiums  for  two  years  on  said  policies.  The  petition 
prayed  in  the  alternative  that  if  said  Wol&ohn  had  already  negotiated 
said  note  to  a  bona  fide  purchaser  for  value  without  knowledge,  then 
the  plaintiff  might  recover  the  amount  of  said  note  from  the  said  in- 
surance company. 

J.  J.  Qasser,  for  plaintiff. 

Herron,  Qatch  &  James,  for  defendant. 

Renner  &  Renner,  for  bank. 

Rogers  Wright,  for  A.  Wolfsohn. 

Smith,  Simonton  &  Hawke,  for  C.  B.  Smith,  trustee. 

BROMWELL,  J. 

1.  The  board  of  directors  of  a  corporation  is  its  agent  for  carry- 
ing on  the  business  for  which  said  corporation  was  created. 

2.  The  articles  of  incorporation  prescribed,  among  other  things, 
the  purpose  for  which  the  company  is  incorporated. 

3.  Neither  the  company,  nor  its  agents  or  board  of  directors  act- 
ing in  its  behalf,  has  authority  to  transact  any  business  or  to  do  any 
act  in  relation  thereto  except  such  as  are  authorized  in  its  charter  or 
are  reasonably  necessary  and  proper  for  the  performance  of  its  author- 
ized business. 

4.  A  company  authorized  to  carry  on  a  general  cooperage  busi- 
ness would  have  no  authority  to  use  its  funds  for  the  purpose  of  mere 
speculation  in  life  insurance,  nor  to  take  out  insurance  upon  the  life 
of  any  person  where  it  has  no  insurable  interest  therein. 

5.  While  there  might  be  cases*  where  it  would  be  proper  for  a 
corporation  to  procure  and  maintain  insurance  upon  the  life  of  one 
or  more  of  its  directors  (as,  for  instance,  where  the  said  director  is  in- 
debted to  the  company  and  the  insurance  so  taken  is  for  the  purpose  of 
securing'said  indebtedness),  the  evidence  in  the  present  case  shows  no 
such  relation  of  any  of  the  directors  to  the  company  as  would  authorise 
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it  to  take  out  such  insurance  or  attempt  to  create  an  insurable  interest 
on  behalf  of  the  company  in  the  life  or  lives  of  any  of  its  directors. 

6.  Within  the  scope  of  their  authority  the  directors  acting  as  a 
board  bind  the  company  by  their  acts ;  outside  of  the  scope  of  their 
aathority  such  acta  are  void  except  where  the  right  of  innocent  persons 
dealing  in  good  faith  with  said  board  of  directors  are  involved. 

7.  Except  for  the  transaction  of  minor  and  usual  details  of  the 
busineBs  of  the  company,  any  important  action  outside  of  its  regular 
and  everyday  business  should  be  first  authorized  by  the  board  of  di- 
rectors, and  their  action  thereon  he  noted  on  the  minutes  of  the  board 
and  made  a  matter  of  record. 

8.  The  separate  and  individual  action  of  one  or  more,  even  all, 
of  said  directors  is  not  the  action  of  the  board  and  will  be  of  no  effect 
unless  subsequently  ratified  at  a  meeting  of  the  board. 

9.  In  the  present  case,  the  business  of  the  company  was  cooperage, 
the  making  and  selling  of  barrels,  etc. ;  none  of  its  directors  was  in- 
darted  to  it ;  the  business  itself  is  solvent ;  there  is  no  evidence  to  show 
that  upon  the  death  of  any  of  its  directors  or  his  removal  or  with- 
drawal from  the  business  it  would  suffer  any  serious  or  lasting  detri- 
ment thereby.  Under  these  circumstances  the  taking  out  of  insurance 
on  the  lives  of  its  five  directors  was  not  necessary  for  the  carrying  on 
of  its  authorized  business,  nor  was  it  a  necessary  or  proper  incident 
thereto. 

10.  The  action  of  said  individual  directors  in  causing  their  lives 
to  be  insured  -and  giving  the  note  of  the  company  to  pay  the  premium 
on  the  policies  issued  was  never  authorized  or  ratified  by  them  as  a 
board,  and  did  not  bind  the  company  unless  by  such  action  innocent 
parties  dealing  with  them  in  good  faith  were  misled. 

11.  The  evidence  shows  in  this  case  that  the  agent  for  the  insur- 
ance company,  knowing  the  character  of  the  business  transacted  by 
plaintiff,  himself  first  suggested  and  urged  the  taking  out  of  said  in- 
am-ance,  citing  the  cases  of  others  who  had  taken  insurance  for 
the  benefit  of  the  business  in  which  they  were  engaged,  and  held 
out  to  said  directors  the  probability  of  a  large  profit  to  the  com- 
pany by  such  investment  of  its  funds.  It  may  be  presumed  from  the 
^denee  that  said  agent  knew  as  a  matter  of  law  that  the  plaintiff  had 
00  insurable  interest  in  the  lives  of  said  directors,  and  that  the  giving 
^f  the  note  of  said  company  was  without  consideration. 

12.  Said  insurance  agent  must  also  have  known  as  a  matter  of 
law,  from  the  terms  of  the  policies  issued,  that  a  fraud  was  being  per- 
petrated on  the  other  stockholders  of  said  company  whose  lives  were- 
not  similarly  insured,  by  reason  of  the  fact  that  the  company  was  to 
pay  the  premiums  on  said  policies,  thus  using  money  partly  belong- 
ing to  said  other  stockholders  who  would  reap  no  benefit  therefrom  in 
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case  the  company  went  out  of  existence  within  the  period  of  twenty 
years,  and  that  said  insurance  at  the  end  of  that  time  would  be  payable 
to  the  estate  or  estates  of  the  five  insured  stockholders  and  would  b^ 
of  no  benefit  to  any  of  the  others. 

I  conclude,  therefore,  that  the  directors  had  no  authority  to  take 
out  said  policies ;  that  plaintiff  had  no  insurable  interest  in  the  lives  of 
the  insured;  that  the  note  given  for  premium  was  without  considera- 
tion; and  that  the  agent  of  the  insurance  company  knew  these  facts 
and  the  law  in  relation  thereto. 

I  am  also  of  the  opinion  that  the  statements  made  by  said  insur- 
ance agent  in  soliciting  said  insurance  were  misleading  and  intended 
to  deceive  the  insured,  and  did  deceive  them  as  to  the  fund  deposited 
with  the  Insurance  Department  of  New  York  for  the  protection  of  the 
policies  issued  by  said  company,  and  that  this  deception  was  one  of 
the  inducements  which  led  said  directors  to  take  out  said  insurance, 
so  that  even  if  said  directors  should  have  had  authority  to  bind  the 
company  by  any  such  action,  if  the  same  had  been  free  from  deceit 
or  misrepresentation,  said  company  would  under  the  circumstances  of 
this  case  be  entitled  to  demand  a  rescission  of  the  contract,  the  can- 
cellation of  the  policies  and  a  refunder  of  the  amount  of  the  premium 
paid  by  it. 

As  to  the  alleged  misrepresentation  in  regard  to  the  probable  large 
increase  in  value  of  said  policies  by  the  end  of  the  term,  there  is  some 
evidence  to  the  eflfect  that  said  policies  might,  under  exceptional  cir- 
cumstances, work  out  as  represented,  but  the  preponderance  of  the  evi- 
dence would  go  to  show  that  such  statements  were  not  likely  to  be  veri- 
fied, by  actual  results.  As  there  may  be  some  question,  however, 
whether  such  statements  of  future  results  may  not  have  been  a  mere 
expression  of  opinion,  we  do  not  take  them  into  consideration. 

Nor  do  we  take  into  consideration  the  claim  that  there  was  a  viola- 
tion of  the  law  in  the  matter  of  allowing  rebates  upon  the  premitmi, 
md  that  the  plaintiff  was  in  pari  delicto  with  defendant.  Looking 
upon  the  act  of  the  individual  directors  in  taking  out  the  insurance 
as  being  unauthorized  and  not  binding  on  the  company,  we  cannot  say 
that  the  latter  was  at  fault  by  reason  of  any  transactions  involving  a 
rebate  of  the  premium. 

Judgment  will  be  given  to  plaintiff  to  recover  the  amount  paid 
by  it  on  its  note  discounted  by  the  Brighton  German  Bank  Co.  with 
interest  and  costs,  upon  the  surrender  by  plaintiff  to  the  defendant, 
the  Security  Mutual  Life  Insurance  Co.,  of  the  said  policies  for  can- 
cellation, 


Digitized  by 


Google 


DML]  NISI  PRIUS  ANP  GENERAL  TERMS.  253 

611118  ▼.  Long. 

DESCENT  AND  DISTRIBUTION— TRUSTS— WILLS. 

[WllliaiiiB  Common  Pleas,  March  9,  1908.] 
*Sl]i£ON  GiLLIS,  AdMB.  v.  HARRIET  H.  LONG  £T  AL. 
I  BX&TUTQKT  RUIX  OF   CONSTBUCTION    NOT   A   RULB   OF   PbOFEBTT. 

Section  5970  Rev.  Stat,  providing  that  "every  devise  of  lands  •  «  « 
dual  be  construed  to  convey  all  the  estate  of  the  devisor  therein/'  ete.. 
Is  a  nile  of  construction  only  and  not  of  property;  it  is  to  he  employed 
to  aid  in  ascertainment  of  testator's  intention  and  dlsregar'ded  when 
SQbTersive  thereof. 

1  Dktibi  Designated  bt  Wbono  Plat  and  Wbono  Number  Fails  with  Noiob 
mn  Extrinsic  Evidence. 
Hie  maxim,  falsa  demonstratio  non  nocet,  does  not  apply  to  a  devise  of  "lot 
25  in  Edgerton's  addition/'  in  which  testator  had  no  title  or  interest,  and 
precludes  a  correction  in  the  description  thereof  to  "lot  22  in  Bostator's 
addition/*  owned  by  testator,  neither  designation  of  plat  nor  number  of 
lot  In  the  will  being  correct  upon  which  to  base  extrinsic  evidence  ot 
testator's  intention. 

I.  DisniBunoN  of  Undevised  Pbofebtt. 

Testator  leaving  died  intestate  as  to  certain  lands  owned  by  him,  leaving 
a  widow,  an  unmarried  son  and  a  married  son,  and  the  unmarried  son 
dies  devising  his  interest  therein  to  his  mother  and  subsequently  the  other 
son  dies  survived  by  his  widow  and  mother,  the  mother  takes  an  estate 
in  fee  simple  in  the  undivided  one-half  and  dower  in  the  remaining 
moiety  and  the  widow  of  the  married  son,  by  virtue  of  Sec.  4158  Rev. 
Stat,  will  have  a  life  estate  in  the  other  undivided  one-half  subject  to 
her  mother-in-law's  dower  therein  with  remainder  in  fee  to  the  heirs  of 
the  brothers  of  the  deceased  ancestor. 

i  las  OF  Legact  upon  Estate  in  Remaindeb  not  Chaboeable  against  Life 
EWAix. 

Tile  lien  of  an  elder  son's  legacy  upon  a  farm  devised  to  a  younger  son 
with  an  unqualified  life  estate  therein  in  testator's  widow  is  not  (1)  a 
charge  against  such  life  estate,  (2)  nor  payable  until  after  the  termina- 
tion of  the  life  estate. 

y  LfiCACT  OF  Estate  in  Tbust  in  Remaindeb  Vests  upon  Death  of  Testatob  in 
LnuRE. 
A  legacy  payable  to  an  older  son  of  testator  which  is  made  a  lien  upon  a 
devise  of  a  farm  to  testator's  widow  for  life  and  after  her  death  to  ^, 
younger  son,  although  payment  may  be  postponed  until  the  life  estate 
terminates,  vests  at  the  death  of  testator  and  therefore  does  not  lapse 
npon  the  death  of  the  legatee  before  his  mother,  nor  exonerate  the  farm 


^Decision  of  the  Williams  circuit  court,  on  appeal,  May,  1908. 

WiLDMAlf.  J. 

In  the  case  of  CHllis,  Admr.,  v.  Long  et  ah,  we  have  considered  the  plead- 
ingft  and  evidence,  together  with  the  able  and  elaborate  arguments  and  very 
immennis  briefs  that  have  been  submitted  to  us,  but  we  will  not  spend  much 
dme  in  announcing  our  conclusions.  We  have  spent  much  time  in  the  considerar 
tion  Of  the  questions  involved,  but  we  are  so  well  satisfied,  after  the  examination 
of  the  whole  matter,  with  the  views  entertained  by  Judge  Killits  as  announced 
in  his  opinion,  that  we  are  disposed  to  adopt  them  in  their  main  features,  and 
base  oor  judgment  thereon.  The  same  decree  as  that  rendered  by  Judge  Killits 
below  will  be  rendered  in  this  court,  and  the  will  of  George  Long  should  bear 
the  oQDstruction  placed  upon  it  by  the  court  below.  I  think  I  need  say  nothing 
foither. 

Parker  and  Kinkade,  JJ.,  concur. 
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from  its  incumbrance;  nor  does  the  fact  that  the  legacy  is  put  in  trust 
operate  to  change  the  estate  bequeathed  from  a  vested  to  a  contingent 
one. 

6.  Trust  Imposing  Discbetionaby  Duty  on  Trustee  to  Convey  to  Cestui  Que 
Trust  upon  Performance  of  Conditions  Precedent. 

A  trust  imposed  by  will  upon  a  brother  of  testator  for  the  use  and  benefit  of 
a  son  of  testator,  directing  the  trustee,  upon  the  son's  giving  evidence 
"that  he  has  become  economical  and  Industrious"  to  convey  the  property 
to  him,  but  if  he  does  not  give  evidence  of  "habits  of  industry,  prudence 
and  economy"  as  would  "Justify  him  in  so  conveying*'  the  property  de- 
vised, to  hold  the  property  and  apply  the  net  proceeds  to  the  maintenance 
of  the  son,  is  a  trust  to  manage  the  property  during  the  pendency  of  the 
relation  and  one  to  clothe  the  cestui  que  trust  with  absolute  title  in  the 
discretion  of  the  trustee  upon  performance  of  the  conditions  precedent  to 
its  termination. 

7.  Trust  Vesting  Estate  in  Cestui  Que  Trust  Sufficient  to  Pass  Title  bt 

WlUL. 

A  trust  reposed  in  the  discretion  of  testator's  brother,  a  man  sixty-five  years 
of  age,  to  transfer  the  remainder  after  the  life  estate  of  testator's  widow  in 
certain  property  to  testator's  son,  aged  thirty,  upon  the  latter's  perform- 
ing certain  conditions  precedent  as  to  habits  and  state  of  mind,  and  no 
provision  being  made  for  a  successor  upon  the  first  trustee's  death,  is  per- 
sonal to  the  trustee  and  dies  with  him;  and  no  provision  being  made  for 
the  devolution  of  the  property  either  directly  or  in  a  residuary  clause  of 
the  will  creating  the  trust,  the  cestui  que  trust  is  vested  with  such  an 
estate  therein  as  will  enable  him  to  pass  it  by  will  upon  his  death. 

[Syllabus  approved  by  the  court.] 

O.  C*  Beech ler,  for  the  administrator. 
Edward  Qaudern,  for  the  Northwestern  Mut.  Life  Ins.  Co. 
R.  L.  Starr,  C.  A.  Bowersox  and  Lyman  &  0*Connor, .  for  de- 
fendant, Anna  Tressler  Long. 

Newcomer  &  Qebhard,  for  Harriet  H.  Long: 

All  of  the  title  to  the  $3,000  legacy,  to  lot  25,  and  to  the  undivided 
one-third  of  the  remainder  estate  in  the  brick  block  vested  in  the 
trustee  and  cestui  que  trust.  Geoi^e  E.  Long  did  not  die  intestate  as 
to  any  part  of  his  property.  This  property  vested  at  the  death  of  the 
testator.  Canfield  v.  Canfield,  118  Fed.  1  [55  C.  C.  A.  169] ;  CUven  v. 
HUtan,  95  U.  S.  591  [24  L.  Ed.  458] ;  Page,  WiUs  466;  30  Am.  &  Bng. 
Enc.  Law  (2  ed.)  735;  Neely  v.  Phelps,  63  Conn.  251  [29  Atl.  Rep.  128]. 

The  property  devised  and  bequeathed  to  John  W.  Long  in  trust 
for  Parker  vested  in  Parker  and  in  a  trustee  upon  the  death  of  the 
testator.  Kelly  v.  Jefferis,  2  Del.  286  [50  Atl.  Rep.  215] ;  Powers  v. 
Rafferty,  184  Mass.  85  [67  N.  E.  Rep.  1028] ;  Chauncey  v.  Francis,  181 
Mass.  513  [63  N.  E.  Rep.  913] ;  Doe  v.  Considi^ie,  73  U.  S.  (6  Wall.) 
458  [18  L.  Ed.  869] ;  Canfield  v.  Canfield,  118  Fed.  Rep.  1  [55  C.  C.  A. 
169] ;  McArthur  v.  Scott,  5  0.  F.  D.  357  [113  U.  S.  340;  5  Sup.  Ct.  Rep. 
652;  28  L.  Ed.  1015] ;  Siegwarth's  Estate,  33  Pa.  Super.  Ct.  627  .TwiUey 
V.  Toadvine,  66  Atl.  Rep.  1030  (Md.) ;  Neely  v.  Phelps,  63  Conn.  251  [29 
Atl.  Rep.  128] ;  Linton  v.  Lay  cock,  33  Ohio  St.  128;  Noble  v.  Birnie,  65 
Atl.  Rep.  823;  Young  v.  Robinson,  122  Mo.  App.  187  [99  S.  W.  Rep.  20] ; 
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Parker  v.  Parker,  123  Mass.  584;  Merrill  v.  Emery,  27  Mass.  (10  Pick.) 
507. 

The  conditions  mentioned  in  the  will  are  conditions  subsequent. 
The  law  favors  conditions  subsequent  and  not  conditions  precedent 
Page,  Wills  674;  2  Jarman,  WUls  6,  7;  McCaU  v.  McCall,  161  Pa.  St. 
412  [29  Atl.  Rep.  63]. 

Conditions  which  tend  to  defeat  estates  are  strictly  construed. 
Page,  Wills  674,  and  are  construed  as  absolute  rather  than  defeasible. 
30  Am.  &  Eng.  Enc.  Law  (2f  ed.)  797.  A  gift  in  clear  and  positive 
language  is  not  cut  down  by  doubtful  language  in  other  parts  of  the 
will.  1  Underbill,  Wills  328,  Collins  v.  Collins,  40  Ohio  St.  353,  364; 
30  Am.  &  Eng.  Enc.  Law  (2  ed.)  687;  1  Jarman,  Wills  852. 

Where  property  is  distinctly  severed  from  the-  estate  and  given 
to  the  trustee  in  trust  for  a  beneficiary  the  title  vests  at  once.  30  Am. 
&  Eng.  Enc.  Law  790;  1  Jarman,  Wills  848;  Warner  v.  Durant,  76  N. 
Y.  133. 

Where  property  is  devised  or  bequeathed  in  trust,  and  the  income 
therefrom  or  interest  thereon  is  to  be  used  for  the  maintenance  and 
support  of  the  cestui  que  trust,  the  title  vests  at  once  in  the  trustee 
and  cestui  que  trust,  and  the  conditions  are  held  to  be  conditions  sub- 
sequent. 30  Am.  &  Eng.  Enc.  Law  (2  ed.)  788;  1  Jarman,  Wills  834; 
Field  V.  Burbridge,  19  Ky.  Law  Rep.  1131  [42  S.  W.  Rep.  912] ; 
Plaenker  v.  Smith,  95  Md.  389  [52  Atl.  Rep.  606] ;  Dusenberry  v. 
Johnson,  59  N.  J.  Eq.  336  [45  Atl.  Rep.' 103] ;  Bronson  v.  Bronson,  48 
How.  Pr.  481;  Fox  v.  Hicks,  81  Minn.  197  [83  N.  W.  Rep.  538;  50 
L.  R.  A.  663] ;  FuUer  v.  Winthrop,  85  Mass.  (3  Allen)  5L 

Especially  is  this  true  where  the  intermediate  interest  is  given; 
and  the  conditions  are  treated  as  conditions  subsequent.  30  Am.  & 
Eng.  Enc.  Law  (2  ed.)  786;  1  Jarman,  Wills  834,  842,  843,  844. 

Where  a  legacy  is  payable  at  the  happening  of  a  certain  event  or 
the  time  of  a  certain  act,  and  the  property  is  held  in  trust,  the  property 
at  once  vests  and  the  conditions  are  conditions  subsequent.  1  Under- 
hiU,  Wills,  485,  508,  509,  515 ;  30  Am.  &  Eng.  Enc.  Law  (2  ed.)  787,  792 ; 
Booth  V.  Booth,  Ves.  Jr.  399 ;  Goodheart  v.  Woodhead,  72  Law  J.  Ch. 
281;  Smith  V.  Parsons,  146  N.  Y.  116  [40  N.  E.  Rep.  736] ;  Weinstein, 
In  re,  43  Misc.  577  [89  N.  Y.  Supp.  535] ;  Boraston's  Case,  1  Jarman, 
Wills  805;  Goebel  v.  Wolf,  113  N.  Y.  405  [21  N.  E.  Rep.  388;  10  Am. 
St.  Rep.  479];  1  Jarman,  Wills  851;  McManany  v.  Sheridan,  81  Wis. 
538  [51  N.  W.  Rep.  1011] ;  Linton  v.  Lay  cock,  33  Ohio  St.  128. 

Especially  is  the  property  vested  if  in  addition  to  time,  the  con- 
sent of  others  is  necessary.    2  Jarman,  Wills  7. 

If  the  title  vests  the  conditions  are  subsequent.  Page,  Wills  675; 
Bumham  v.  Burnham,  79  Wis.  557  [48  N.  W.  Rep.  661] ;  Hoss  v.  Hoss, 
140  Ind.  551  [39  N.  E.  Rep.  255]. 
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Had  John  W.  Long  qualified  as  trustee  the  title  to  all  of  the 
property  mentioned  in  the  paragraph  would  have  gone  to  him  in  trust 
for  Parker,  upon  the  conditions  named  in  the  will.  2  Perry,  Trusts 
497,  507,  508;  Page,  Wills  619;  1  UnderhUl,  WiUs  785;  Hadley  v. 
HacUey,  147  Ind.  423  [46  N.  E.  Eep.  823] ;  Security  Co.  v.  Snow,  70 
Conn.  288  [39  Atl.  Rep.  153;  66  Am.  St.  Rep.  107] ;  Gambell  v.  Trippe, 
75  Md.  252  [23  Ati.  Rep.  461;  15  L.  R.  A.  235;  32  Am.  St.  Rep.  388] ; 
Young  v.  Young,  97  N.  C.  132  [2  S.  B.  Rep.  78]. 

No  trustee  can  be  appointed  as  his  successor  to  carry  out  the  terms 
of  the  trust.  Page,  Wills  616;  Hadley  v.  Hadley,  147  Ind.  423  [46  N. 
E.  Rep.  823] ;  Security  Co,  v.  Snow,  70  Conn.  288  [39  Atl.  Rep.  153; 
66  Am.  St.  Rep.  107] ;  Young  v.  Young,  97  N.  C.  132  [2  S.  E.  Rep.  78] ; 
2  Washburn,  Real  Prop.  321,  322,  323;  Underbill,  Wills  786. 

This  trust  terminates  upon  the  death  of  the  trustee;  or  if  the 
trustee  renounces  or  fails  to  qualify  this  trust  terminates  at  once. 
Thomas  v.  Howell,  1  Salk.  170;  Page,  Wills  610,  619;  Burdis  v.  Burdis, 
96  Va.  81  [30  S.  E.  Rep.  462;  70  Am.  St.  Rep.  825] ;  2  Jarman,  Wills 
45,  54;  Hadley  v.  Hadley,  147  Ind.  423  [46  N.  E.  Rep.  823] ;  Security 
Co.Y,  Snow,  70  Conn.  288  [39  Atl.  Rep.  153;  66  Am.  St.  Rep.  107]; 
Kinkead  v.  Maxwell,  88  Pac.  Rep.  523;  Baker  v.  McAden,  118  N.  C. 
740  [24  S.  E.  Rep.  531],  and  the  property  vests;  the  corpus  of  the 
estate,  the  property,  vests  at  once  in  the  cestui  que  tru^t.  Perry,  Trusts 
298;  Page,  Wills  616;  Mansfield  v.  Mix,  71  Conn.  72  [40  Atl.  Rep.  915] ; 
Mcllvain's  Est.  In  re,  14  Lane.  Bar  44;  Mcllvain^s  Est,  In  re,  1  Del. 
Co.  Rep.  (Pa.)  248;  2  Jarman,  Wills  10;  Security  Co,  v.  Snow,  70  Conn. 
288  [39  Atl.  Rep.  153;  66  Am.  St.  Rep.  107]. 

By  the  terms  of  the  will  the  testator  intended  that  the  legal  title 
should  go  to  the  trustee  and  the  equitable  title  to  Parker.  Page,  Wills 
610. 

John  W.  Long,  having  refused  to  qualify  as  trustee,  the  legal  title 
which  would  have  gone  to  the  trustee  had  he  qualified,  descended  to 
the  heirs  at  law  of  George  E.  Long  in  trust  for  the  purpose  of  cany- 
ing  out  the  provisions  of  the  trust,  Owens  v.  Cowan,  46  Ky.  (7  Mon. 
B.)  159;  Cushney  v.  Henry,  4  Paige  (N.  Y.)  345;  May  v.  Slaughter,  10 
Ey.  (3  Marsh.  A.  E.)  505,  although  some  courts  hold  that  the  1^^ 
title  goes  to  the  trustee.    McWilliams  v.  Gough,  93  N.  W.  Rep.  550. 

In  the  will  of  George  E.  Long  there  is  no  devise  over  of  the  prop- 
erty if  the  trustee  does  not  give  the  property  to  Parker,  or  to  dispose 
of  property  given  in  trust  for  Parker  if  he  fails  to  show  habits  of 
industry,  prudence  and  economy.  Page,  Wills  680;  1  Underbill,  WiUs 
504,  496 ;  2  Jarman,  Wills  45. 

Where  the  testator  divides  the  estate  between  two  sons,  the  pre- 
sumption is  that  the  heir  at  law  is  not  disinherited,  Page,  Wills  467, 
and  that  the  heirs  at  law  will  take  equal  share,  Kinkead  v.  MaxweU, 
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75  Kan.  50  [88  Pac.  Rep.  523],  and  where  property  is  given  to  a 
trustee  in  ttost  for  one  of  the  heirs  at  law  and  the  interest  or  income 
therefrom  is  directed  to  be  paid  to  the  heir  at  law  after  a  certain  period 
of  time  and  there  is  no  devise  over  of  the  corpus  of  the  estate  after 
the  death  of  the  cestui  que  trust,  the  presumption  is  JhaX  the  estate 
vests  at  once  in  the  trustee  and  cestui  que  trust  and  that  upon  the 
death  of  the  trustee,  if  the  trust  be  one  of  personal  discretion,  the 
property  vests  at  once  in  the  cestui  que  trust  and  descends  to  his  heirs 
at  law  or  devisees  or  legatees ;  and  if  the  trustee  survive  upon  the  death 
of  the  cestui  que  trust  the  corpus  of  the  estate  vests  at  once  in  the 
hein  at  law  or  devisees  and  legatees  of  the  cestui  que  trust.  Hoss  v. 
Hoss,  140  Ind.  551  [39  N.  E.  Rep.  255] ;  Weakley  v.  Buckner,  91  Ky. 
457  [16  S.  W.  Rep.  130] ;  Bumham  v.  Bumham,  79  Wis.  557  [48  N.  W. 
Bcp.  661] ;  Meek  v.  Briggs,  87  la.  610  [54  N.  W.  Rep.  456;  43  Am.  St. 
Rep.  410] ;  Lippincott  v.  Stottsenburg,  47  N.  J.  Eq.  21  [20  Atl.  Rep. 
360] ;  Young  v.  Robinson,  122  Mo.  App.  187  [99  S.  W.  Rep.  20] ;  Baker 
▼.  McAden,  118  N.  C.  740  [24  S.  E.  Rep.  531] ;  Toner  v.  Collins,  67 
Iowa  369  [25  N.  W.  Rep.  287;  56  Am.  Rep.  346] ;  Fuller  v  Winthrop, 
85  Haas.  (3  Allen)  51. 

Whatever  estate  Parker  Long  had  during  his  lifetime,  whether  it 
be  legal  or  equitable,  at  his  death  the  legal  and  equitable  estates  com- 
bined and  passed  to  his  heir  at  law  or  devisee,  Parker  Long  had  such 
an  estate  as  could  be  devised  and  such  an  estate  which  would  have  de- 
aeended'to  his  children  or  to  his  heirs  at  law.  Kelly  v.  Jefferis,  2  Del. 
286  [50  Atl.  Rep.  215] ;  Powers  v.  Rafferty,  184  Mass.  85  [67  N.  E. 
Rep.  1028] ;  Ckauncey  v.  Francis,  181  Mass.  513  [63  N.  E.  Rep.  913] ; 
Ckauhcey  v.  Salisbury,  181  Mass.  516  [63  N.  E.  Rep.  914] ;  Canfield  v. 
Canfield,  118  Fed.  1  [55  C.  C.  A.  169] ;  SiegwartVs  Estate,  33  Pa. 
Soper.  Ct  627;  Bumham  v.  Bumham,  79  Wis.  557  [48  N.  W.  Rep. 
€61];  TwMey  v.  Toadvine,  66  Atl.  Rep.  1030  (Md.) ;  IngersoU,  In  re, 
88  N.  Y.  Supp.  698;  Neely  v.  Phelps,  63  Conn.  251  [29  Atl.  Rep.  128] ; 
Boss  V.  Hoss,  140  Ind.  551  [39  N.  E.  Rep.  255] ;  Weakley  v.  Buckner, 
M  Ky.  457  [16  S.  W.  Rep.  130] ;  Lippincott  v.  Stottsenburg,  47  N.  J. 
Eq.  21  [20  Atl.  Rep.  360] ;  Field  v.  Burbridge,  19  Ky.  Law  Rep.  1131 
(42  S.  W.  Rep.  912] ;  Fox  v.  Hicks,  81  Minn.  197  [83  N.  W.  Rep.  538; 
50  L  R.  A.  663] ;  Noble  v.  Bimie,  65  Atl.  Rep.  823;  Preston  v.  Willett, 
66  AtL  Eep.  257;  Robinson's  Est.  In  re,  1  Tuck.  (N,  Y.)  330;  Grain 
▼.  Vrigki,  114  N.  Y.  307  [21  N.  E.  Rep.  401] ;  Tebow  v.  Dougherty, 
205  Mo.  315  [103  S.  W.  Rep.  985] ;  Stagg  v.  Beekman,  2  Edwards  C. 
(N.  T.)  89;  Whitney  v.  Whitney,  63  Hun  59  [18  N.  Y.  Supp.  3]; 
Baker  v.  McAden,  118  N.  C.  740  [25  S.  E.  Rep.  531] ;  Toner  v.  ColUns, 
« Iowa  369  [25  N.  W.  Rep.  287 ;  56  Am.  Rep.  346] ;  Wamer  v.  Durant, 
76  N.  Y.  133;  Ooebel  v.  Wolf,  113  N.  Y.  405  [21  N.  E.  Rep.  388;  10 
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Am.  St.  Rep.  464] ;  Meek  v.  Briggs,'S7  Iowa  610  [54  N.  W.  Rep.  456; 
43  Am.  St.  Rep.  410] ;  Baker  v.  McLead,  79  Wis.  534  [48  N.  W.  Rep. 
657],  and  whatever  estate  Parker  Long  had  can  be  devised,  Page, 
Wills  622;  Boies'  Estate,  177  Pa.  190  [35  Atl.  Rep.  724]. 

The  question  of  the  necessity  of  a  gift  over  is  discussed  in  Story. 
Bq.  Jurisp.  287;  Pond,  Eq.  Jurisp.  933;  Nunnery  v.  Carter,  58  N.  C. 
370  [78  Am.  Dec.  231,  235] ;  Burdis  v.  Burdis,  96  Va.  81  [70  Am.  St. 
Rep.  825,  829]. 

The  law  favors  the  vesting  of  estates.  Rood,  Wills  582;  Schouler, 
Wills  599;  Perry,  Trusts  508.     . 

The  $3,000  legacy  was  payable  to  Parker  at  the  death  of  the  tes- 
tator.   Page,  Wills  667. 

The  court's  attention  is  called  to  the  paragraph  in  which  property 
is  devised  to  the  wife.  The  court  will  notice  that  in  that  paragraph 
the  expression  for  and  during  her  natural  life  is  used  after  each  piece 
of  property,  while  in  the  paragraph  devising  and  bequeathing  to  John 
W.  Long  in  trust  for  Parker,  the  first  devise  is  the  brick  block  after 
the  death  of  my  wife.  Here  is  a  period,  and  the  next  sentence  begins 
with  a  capital  letter,  as  shown  by  the  record  of  the  will.  The  court 
which  construes  the  will  is  bound  by  the  record  and  cannot  examine 
the  original  will.     1  Underbill,  Wills  459. 

If  the  court  shall  be  of  the  opinion  that  the  $3,000  legacy  is  pay- 
able at  the  death  of  Harriet  Long,  the  legacy  vested  at  the  date  of  the 
death  of  the  testator,  the  time  of  payment  only  being  postponed.'  Page, 
Wills  668;  Collier  v.  Orimesey,  36  Ohio  St.  17,  22;  Weymouth  v.  Irwin, 
7  Dec.  91  (5  N.  P.  248) ;  1  Underbill,  Wills  328;  30  Am.  &  Eng.  Enc. 
Law  (2  ed.)  780;  1  Jarman,  Wills  834;  Pond  v.  Allen,  15  R.  I.  171 
[2  Atl.  Rep.  302] ;  Linton  v.  Laycock,  33  Ohio  St.  128,  or  if  the  legacy 
is  postponed  for  the  benefit  of  the  estate  of  the  testator  the  legacy 
vests  at  the  date  of  the  death  of  the  testator.  It  has  been  suggested 
that  by  reason  of  the  death  of  Parker  Long  before  the  payment  of  the 
legacy,  the  legacy  lapsed.  The  modem  rule  is  that  if  the  legacy 
vested  it  does  not  lapse,  30  Am.  &  Eng.  Enc.  Law  (2  ed.)  794;  Pond 
y.  Allen,  15  R.  I.  171  [2  Atl.  Rep.  302] ;  Chapman  v.  Chapman,  90  Va. 
409  [18  S.  E.  Rep.  913] ;  Loder  v.  Hatfield,  71  N.  Y.  92;  Warner  v. 
Durant,  76  N.  Y.  133 ;  Underbill,  Wills  783. 

The  $3,000  legacy  vested  in  Parker  Long  at  the  death  of  the  tes- 
tator. Carper  v.  Crowl,  149  111.  465  [36  N.  E.  Rep.  1040J ;  Leonora  v. 
Scott,  10  La.  Ann.  650;  Myers  v.  Adler,  6  Mackey  515  [1  L.  R.  A.  432] ; 
Pond  V.  Allen,  15  R.  I.  171  [2  Atl.  Rep.  302] ;  Loder  v.  Hatfield,  71  N. 
Y.  92;  Warner  v.  Durant,  76  N.  Y.  133;  MerriU  v.  Emery,  27  Mass.  (10 
Pick.)  507;  Underbill,  Wills  873,  and  the  $3,000  legacy,  together  with 
the  interest  thereon  is  payable  out  of  the  remainder  estate  in  the  Den* 
mark  farm  which  was  devised  to  John  P.  Long,  and  no  part  thereof 
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is  payable  out  of  the  life  estate  of  Harriet  H.  Long  in  said  farm.  The 
legacy  is  a  lien  on  the  fee,  and  not  a  lien  on  the  life  estate  ahead  of 
the  fee  simple  estate.  Page,  Wills  760 ;  Breck  v.  Parkes,  37  S.  W.  Bep. 
271;  Miller  v.  Miller,  100  Ky.  37  [37  S.  W.  Rep.  271]. 

If  the  court  should  be  of  the  opinion  that  the  conditions  in  the 
will  of  Oeorge  E.  Long  are  such  conditions  as  have  been  broken  and 
by  reason  thereof  the  estate  given  to  John  P.  Long  was  forfeited,  Anna- 
R.  Long  cannot  take  advantage  of  the  forfeiture.  Upon  conditions 
broken  the  heir  only  can  enter.  1  Underbill,  Wills  47;  4  Kent's  Com- 
mentaries, 126 ;  2  Jarman,  Wills  5 ;  Manifold  v.  Jones,  117  Ind.  212  [20 
N.  E.  Rep.  124] ;  Hooper  v.  Cummings,  45  Me.  359 ;  Tiedman,  Real 
Prop.  271-277,  and  the  right  of  entry  is  enforced  by  ejectment.  2 
Blackstone's  Commentaries  155;  1  Underbill,  Wills  481;  Rood,  Wills 
599. 

.  Litestate  property  descends  per  stirpes  as  of  the  date  of  the  death 
o^  the  ancestor. 

If  the  court  should  be  of  the  opinion  that  George  E.  Long  died 
intestate*  as  to  the  remainder  estate  in  the  brick  block  and  lot  25  and 
the  $3,000  legacy  after  the  death  of  Harriet  H.  Long  and  the  death  of 
Parker  Long,  then  that  property  descended  as  intestate  property  to  the 
heirs  at  law  of  George  E.  Long  as  of  the  date  of  the  death  of  the  an- 
cestor, George  E.  Long,  and  descended  per  stirpes  one-half  thereof  to 
John  P.  Long  and  one-half  to  Parker  Long;  and  the  one-half  thereof 
which  descended  to  Parker  Long,  by  his  will  is  devised  and  bequeathed 
to  his  mother.  Page,  Wills  467 ;  Mathews  v.  Krisher,  59  Ohio  St.  562 
[53  N.  E.  Rep.  52] ;  Grinnell  v.  Rowland,  100  N.  Y.  Supp.  765;  Harmon 
V.  Harmon,  66  Atl.  Rep.  771  (Conn.) ;  Smith  v.  Smith,  186  Mass.  138 
[71  N.  E.  Rep.  314] ;  People's  Trust  Co,  v.  Flynn,  89  N.  Y.  Supp.  706; 
Orant  v.  Stimpson,  79  Conn.  617  [66  Atl.  Rep.  166] ;  Clark  v.  Cammann, 
160  N.  Y.  315  [54  N.  E.  Rep.  709] ;  Jones  v.  Kelly,  170  N.  Y.  401  (63 
N.  E.  Rep.  443] ;  Wright  v.  Hicks,  12  Ga.  155  [56  Am.  Dec.  451] ; 
Thomas  v.  Thomas,  108  Ind.  576  [9  N.  E.  Rep.  457] ;  Phillips  v.  Phillips, 
93  Ky.  498  [20  S.  W.  Rep.  541] ;  Gallagher  v.  Crooks,  132  N.  Y.  338 
[30  N.  E.  Rep.  746]: 

In  no  event  can  John  P.  Long  take  by  inheritance  from  Parker 
Long.  Whatever  interest  Parker  Long  had  which  would  descend  to 
his  heirs  at  law  is  by  his  will  given  to  his  mother. 

Whatever  interest  John  P.  Long  had  in  this  property  he  took 
either  as  devisee  or  legatee  under  the  will  of  George  E.  Long,  or  as  an 
heir  at  law  of  George  E.  Long,  and  not  otherwise.  In  no  event  can  the 
entire  interest  in  the  brick  block  and  lot  25  go  to  John  P.  Long.  If  the 
property  is  devised  to  Parker  by  the  will  for  life,  then  the  remainder 
estate  descends  one-half  to  Parker,  and  one-half  to  John,  and  the  most 
that  John  P.  Long,  and  Anna  R.  Long  who  is  claiming  as  his  widow, 
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can  receive  from  this  property  would  be  the  undivided  half  of  what 
was  devised  and  bequeathed  to  Parker. 

KILLITS,  J. 

This  action  was  begun  as  a  proceeding  in  this  court  to  sell  the 
lands  of  John  P.  Long,  deceased,  to  pay  debts  due  from  his  estate. 
It  has  become  enlarge^  to  include  an  interpretation  and  construction, 
generally,  of  the  will  of  George  E.  Long,  deceased,  who  was  the  father 
of  John  P.  Long,  and  from  whom,  through  the  will  before  us,  wen* 
derived  the  lands  which  the  plaintiff  seeks  by  this  action  to  sell.  A 
sale  has  been  had  and  confirmed,  and,  upon  distribution,  it  has  become 
the  duty  of  the  court  to  make  a  partial  construction  of  the  will.  All 
the  parties  interested  in  a  complete  interpretation  of  the  instrument 
being  necessarily  before  the  court  as  parties  interested  in  that  portion 
involved  in  the  distribution,  they  have,  by  cross  petition  and  other 
pleadings,  submitted  the  entire  will  to  the  court's  consideration. 

The  enlarged  duty  of  the  court  and  the  incidents  pertaining  to 
the  distribution,  give  rise  to  several  interesting  questions,  the  solution 
of  which  is  not  easily  arrived  at. 

George  E.  Long,  the  testator,  died  in  1898,  at  the  age  of  seventy- 
eight  years,  leaving  a  widow,  the  defendant  Harriet,  and  two  children. 
Parker  and  John  P.,  his  heirs-in-law.  The  will  in  question,  which 
was  executed  in  1897,  and  which  was  drawn  up  by  the  testator  him- 
self, left  the  homestead  and  all  his  chattels  of  every  description,  but 
subject  to  the  payment  of  debts,  to  the  widow  absolutely.  The  sub- 
sequent clauses,  in  which  are  contained  the  provisions  giving  rise  to 
doubts,  are  as  follows: 

**I  also  give  to  my  beloved  wife  my  farm  in  St.  Joseph  township 
during  her  natural  life,  also  my  interest  in  the  brick  block  on  the 
north  side  of  the  public  square  in  Bryan,  known  as  Long's  block,  dur 
ing  her  natural  life. 

**I  give  and  devise  to  my  son,  John  P.  Long,  my  farm  known 
as  the  Denmark  farm,  he  to  get  possession  after  the  death  of  my  wife, 
encumbered  as  hereafter  set  forth. 

**I  give  and  bequeath  to  my  brother,  John  W.  Long,  for  the  use 
and  benefit  of  my  son,  Parker,  my  interest  in  the  brick  block  here- 
tofore named  after  the  death  of  my  wife.  Also  lot  twenty-five  (25)  in 
Edgerton's  addition  to  the  village  of  Bryan.  Also  three  thousand 
($3,000)  dollars  in  money  which  I  hereby  make  a  lien  on  the  Denmark 
farm. 

**It  is  my  will  and  I  direct  my  said  trustee  that  at  any  time  my 
son,  Parker,  shall  give  evidence  that  he  has  become  economical  and 
industrious,  I  direct  that  he  convey  said  property  to  him,  but  in  case 
said  son  does  not  give  evidence  of  habits  of  industry,  prudence  and 
economy  as  would  in  the  judgment  of  my  said  trustee  justify  him  in 
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00  eonveying  said  property  to  said  son,  I  hereby  authorize  said  trustee 
to  hold  said  property  and  care  for  and  rent  the  same  and  collect  all 
rents  and  interest  on  moneys  and  pay  all  taxes  and  other  expenses  and 
apply  the  remainder  or  an  amount  necessary  for  the  maintenance  of 
Parker." 

The  concluding  paragraphs  nominate  John  W.  Long  executor  and 
provide  for  the  omission  of  bond  and  appraisement.  The  land  devised 
to  the  widow  for  life  and  described  as  ^'My  farm  in  St.  Joseph  town- 
ship," is  the  same  land  subsequently  referred  to  as  *'the  Denmark 
farm." 

The  son,  Parker,  was  thirty-one  years  old  the  time  the  will  was 
executed,  the  year  prior  to  testator's  death.  He  was  idle  and  some- 
what dissipated  in  habits  and  lived  with  his  parents.  He  died  in  1902, 
having  never  married,  and  left  a  last  will  and  testament  which  was 
admitted  to  probate,  and  in  which  he  attempted  to  give  to  his  mother, 
the  defendant  Harriet,  all  the  interest  in  his  father's  estate  set  apart 
in  the  latter 's  will  for  his  benefit  by  the  provisions  quoted  above. 
There  is  no  dispute  but  that  Parker's  instrument  is  sufficient  to  clothe 
his  mother  with  whatever  devisable  interest  he  may  have  through  tho. 
will  of  his  father  or  in  his  father's  estate.  He  never  directly  benefited 
from  the  latter,  both  by  reason  of  the  fact  that  his  mother  outlived  him, 
and  because  his  uncle,  John  W.  Long,  never  exercised  the  discretion 
given  him  by  the  will  and  never  executed  the  trust  to  convey  to  Parker 
an  absolute  interest  in  the  devise  and  bequest  for  his  use  and  benefit. 

The  uncle  and  trustee  for  Parker,  John  W.  Long,  never  qualified 
as  either  executor  or  trustee  and  never  took  any  steps,  as  we  have 
just  said,  to  divest  himself  of  the  responsibility  upon  him  for  the 
benefit  to  Parker.  He  died  testate  in  1905,  and  his  widow  and  bene- 
ficiaries under  his  will  are  parties  to  this  action.  He  was  a  physician 
in  active  and  extensive  practice,  a  man  of  fine  character  and  judgment, 
and  was  fourteen  years  the  junior  of  his  brother,  being  sixty-two  years 
old  when  the  will  was  executed. 

The  testator,  George  E.  Long,  had  also  been  a  physician,  but  had 
long  before  his  death  retired  from  practice.  He  had  been  probate 
judge  of  the  county,  wherefore  he  was  commonly  called  Judge  Long, 
by  which  name  we  shall  hereafter  refer  to  him,  and  was  a  man  of 
more  than  ordinary  intelligence  and  of  strong  and  excellent  character. 
To  him  the  idleness  and  dissipation  of  Parker  were  a  source  of  great 
anxiety. 

The  younger  son,  plaintiff's  decedent,  was  twenty-nine  years  old 
at  the  time  the  will  was  executed.  He  was  then  married  and  had 
entered  upon  the  promise  of  a  prosperous  business  in  the  retailing  of 
drugs  and  other  merchandise  usually  sold  therewith.  He  died  intes- 
tate in  1908  subsequent  to  the  death  of  Doctor  Long,  Parker's  trustee. 
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He  left  a  widow,  the  defendant  Anna  Tressler  Long,  but  no  children, 
the  marriage  having  been  without  issue.  At  the  time  of  the  execution 
of  his  father's  will,  and,  in  fact,  for  some  time  after  the  latter 's  death, 
the  habits  of  John  P.  Long  were  not  noticeably  objeetionable,  but 
thereafter  they  became  such  as  to  involve  him  in  serious  financial  difiB- 
culties  out  of  which  came  incumbrances  i^  large  amounts  upon  all  his 
property,  both  in  hand  and  in  expectancy,  necessitating  a  sale  of  his 
remainder  in  the  Denmark  farm,  in  order  to  administer  upon  his  estate. 
This  land  was  sold  for  $16,535  subject  to  Harriet's  life  estate,  and 
free  of  the  dower  of  Anna,  who  was  thirty-five  years  old  at  the  time 
and  who  elected  to  take  her  dower  in  money. 

Lot  25  of  Edgerton's  addition  to  the  village  of  Bryan,  was  never 
owned  by  Judge  Long,  but  at  the  time  his  will  was  executed  and  at 
his  death  he  owned  lot  22  of  Bostator's  addition  to  the  village,  which 
lot  fronted  on  Edgerton  street.  The  two  lots  are  at  least  a  quarter 
of  a  mile  apart.    The  additions  are  not  contiguous. 

At  the  time  the  will  was  executed,  in  1897,  the  Denmark  farm 
diminished  by  an  incumbrance  of  $3,000,  was  approximately  equal  in 
value  to  the  interest  of  Judge  Long  in  Long's  block  with  the  lot  in 
Bostator's  addition  plus  $3,000,  wherefore  the  provisions  of  the  will 
for  the  two  sons  were  about  equal,  leaving  out  of  consideration  the 
restriction  upon  Parker's  absolute  control  of  his  interest. 

Upon  these  as  the  principal  facts  all  the  questions  before  the  court 
touching  the  interpretation  of  Judge  Long's  will  are  founded,  although 
other  facts  of  less  relevancy  may  occur  for  reference  in  the  following 
discussion.  It  is  plain  that  the  court  has  before  it  no  easy  task.  The 
combinations  possible  upon  the  varying  elements  of  human  fedings 
and  interests  being  practically  infinite,  it  follows  that  substantially 
every  last  will  and  testament  sufiScientiy  ambiguous  to  require  con- 
struction is  sui  generis,  wherefore  close  precedents  are  hard  to  find; 
but  consideration  of  the  similarity  of  the  operations  of  affection  and 
of  reasonable  conduct  under  all  circumstances  has  brought  about  cer- 
tain rules  of  construction  which  are  supposed  to  ensure  the  result 
which  the  average  reasonably  minded  testator  must  have  had  in  mind. 

The  controversies  are  principally  between  the  two  widows.  Har- 
riet claims  that  the  third  and  fourth  paragraphs,  quoted  above,  from 
the  will,  are  sufiicient  to  have  vested  in  her  son,  Parker,  a  devisable 
estate  in  fee  in  the  several  descriptions  of  real  estate,  and  a  present 
right  to  the  legacy  of  $3,000  charged  upon  the  Denmark  farm,  which 
he  might  bequeath,  all  of  which  property  passed  to  her  by  will,  where- 
fore she  is  now  the  owner  in  fee  of  the  interest  in  Long's  block  and 
has  the  right  to  have  distributed  to  her,  first  after  the  charges  of 
sale,  $3,000  of  the  proceeds  of  the  sale  of  her  son  John's  remainder 
in  that  farm.     She  also  claims  that  the  court  has  the  right  to  find  thai 
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her  hnshand  intended  to  convey  the  lot  22  in  Bostator's  addition  by 
the  erroneous  description  of  lot  25  in  Edgerton's  addition,  and  that 
her  titte  to  the  lot  in  Bostator's  addition  should  be  quieted  to  her  in 
fee. 

Id  behalf  of  Anna  it  is  insisted  that,  having  died  before  his 
mother,  and  not  having  been  clothed  with  an  unrestricted  title  by 
reason  of  the  fact  that  Dr.  Long  never  attempted  to  determine  the 
conditionB  laid  down  in  the  will  upon  which  an  unrestricted  estate 
should  go  to  him,  Parker  never  obtained  an  interest  in  his  father's 
will  which  he,  in  turn,  could  devise  and  bequeath  to  another,  where- 
fore the  $3,000  legacy,  the  vesting  of  which  she  claims  was  postponed 
until  after  Harriet's  death,  lapsed,  enabling  her  husband,  John,  to 
take  the  remainder  in  the  Denmark  farm  free  of  that  lien;  that  the 
interest  in  the  brick  block  and  the  town  lot  became  intestate  property 
of  Judge  Long's  estate  which  her  husband  inherited  upon  the  theory 
that  nothing  had  vested  in  Parker  except  a  life  estate  upon  his  mother's 
life  estate.  And  she  asks  that  she  may  have  her  dower  in  the  Den- 
mark farm  protected  against  the  alleged  lien  by  way  of  the  disputed 
lega^,  and  that,  under  Sec.  4158  Rev.  Stat,  she  may  be  found  to  be 
vested  with  a  life  interest  in  the  brick  block  and  the  town  lot,  with 
remainder  to  the  heirs  of  her  husband  who  are  of  the  blood  of  his 
father,  and  who  are  parties  to  this  action,  being  a  brother  and  sister 
of  Judge  Long  and  children  of  two  deceased  brothers.  The  latter  have 
filed  no  pleadings  of  any  kind. 

It  is  seen  that  the  court  has  a  triple  duty  to  perform,  in  that  no 
two  of  the  three  provisions  for  Parker,  contained  in  the  third  para- 
graph quoted  above  from  the  will  may  be  considered  together;  the 
interest  in  the  brick  block,  the  town  lot,  and  the  legacy,  each  requiring 
in  part  different  treatment. 

The  paramount  duty  is  to  first  ascertain  the  testator's  intention 
and  then  to  order  it  into  effect.  To  that  end  all  rules  of  construction' 
are  to  be  followed  only  as  they  are  seen  to  be  aids  to  a  determination 
of  that  intention,  and  no  rule,  however  sanctioned  by  usage,  may  be 
affiled  to  a  thwarting  of  testator's  plain  intention;  Baldmn  v.  Hum- 
pkrey,  2  Circ.  Dec.  417  (4  Re.  57).  We  must  find  the  intention  in  the 
instnunent  itself,  and  all  parts  of  the  instrument  may  be,  and  should 
be,  if  necessary,  considered  together  as  speaking  the  testator's  wish  in 
each  part;  Totonsend  v.  Tawnsend,  25  Ohio  St.  477.  We  can  refer  to 
extrinsic  circumstances  touching  any  subject  in  the  will  and  read  the 
instnunent  in  the  light  thus  gained,  if  any;  Thompson  v.  Thompson, 
4  (Hiio  St.  333.  We  may  presume  that,  when  it  appears  that  testa- 
tor's idnd  was  directed  to  any  particular  portion  of  his  property,  it 
was  not  his  intention  to  die  intestate  in  any  degree  as  to  that  portion. 
and  we  should  put  such  a  reasonable  construction  upon  his  equivocal 
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words  or  expressions  as  will  prevent  such  a  result;  Collier  v.  CoUier, 
3  Ohio  St.  369.  In  cases  of  doubtful  construction  we  may  presume 
that  testator  intended  to  treat  all  members  of  a  class  with  equality;  30 
Am.  &  Eng.  Enc.  Law  (2  ed.)  669.  Where  it  is  proper  to  indulge  the 
presumption  of  equality  of  participation  in  testator's  bounty  a  con- 
struction should  if  posBible  be  avoided  which  will  cause  the  provision 
for  one  to  fail  to  the  consequent  enlargement  of  the  shares  of  others 
of  the  same  class ;  B&nedict  v.  Web,  98  N.  Y.  460. 

Added  to  these  and  other  guides  to  construction  which  may  be 
hereafter  noted  in  passing,  is  our  statute,  Sec.  5970  Bev.  Stat.,  which 
reads: 

**  Every  devise  of  lands,  tenements  or  hereditaments,  in  any  will 
hereafter  made,  shall  be  construed  to  convey  all  the  estate  of  the  devisor 
therein,  which  he  could  lawfully  devise,  unless  it  shall  clearly  appear 
by  the  will  that  the  devisor  intended  to  convey  a  less  estate." 

This  statute  is  by  its  terms  a  rule  of  construction  only,  not  of 
property,  to  be  employed  when  it  aids  in  the  ascertainment  of  inten- 
tion, and  to  be  disregarded  when  its  observance  is  plainly  subversive 
thereof.  It  proceeds  upon  the  theory  that  the  testator  is  presumed  to 
have  intended  to  complete  the  testamentary  undertaking  upon  which 
he  entered,  and  when  that  presumption  is  plainly  inapplicable  to  the 
particular  provision  under  consideration,  the  statute  has  no  application, 
otherwise  the  statute  controls. 

In  this  case  counsel  have  filed  painstaking,  exhaustive  and  able 
briefs  in  attempts  made  on  both  sides  to  illuminate  every  point  which 
the  court  might  deem  important.  We  cannot,  however,  undertake  to 
discuss  all  the  subjects  covered  by  the  briefs  and  arguments,  but 
must,  perforce,  confine  this  opinion  to  those  authorities  and  arguments, 
only,  which  impel  us  to  the  conclusions  found  herein,  and  we  will  take 
up  the  three  questions  of  construction  in  order  of  their  difficulty,  be- 
ginning with  the  least  difficult,  that  dealing  with  the  town  lot. 

As  to  that  we  are  of  the  opinion  that  we  cannot  correct  this  de- 
scription and  that,  as  to  lot  22  in  Bostator's  addition,  Judge  Long 
died  intestate.  The  rule  upon  the  subject  of  erroneous  descriptions 
is  well  stated  in  the  case  of  Christy  v.  Badger,  72  Iowa  581  [34  N.  W. 
Rep.  427],  in  which  the  devise  was  of  a  ''small  farm  in  Wayne  county, 
near  the  Missouri  line."  The  testator  owned  no  farm  in  Wayne  county 
but  did  own  one  in  Lucas  county,  which  was  not  referred  to  in  his 
will.  In  Wayne  county  he  owned  a  woodlot  of  ten  acres  which  he 
had  purchased  in  connection  with  the  Lucas  county  farm,  six  miles 
distant.  The  court  held  that  the  description  could  not  be  corrected 
to  pass  the  tract  in  Lucas,  and,  in  its  opinion,  laid  down  this  rule, 
which  has  since  been  generally  quoted  and  followed  with  approval: 

'*If,  after  the  false  description  is  discarded,  there  remains  in  the 
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deviae  huiguage  sufficient  to  direct  to  the  identification  of  the  subject 
vith  suflScient  certainty,  an  estate  will  pass  thereby.  But  when  the 
taiae  language  is  eliminated,  and  nothing  remains  directing  inquiry 
which  may  result  in  discovering  the  true  subject  of  the  devise,  it  is 
foid." 

This  rule,  is,  in  fact,  the  one  followed  by  our  own  courts  in  sev- 
eral cases  in  which  the  maxim  of  falsa  demonstratio  non  nocei  was 
applied.  Ashworth  v.  Carieton,  12  Ohio  St.  381 ;  Banning  v.  Banning, 
12  Ohio  St.  437 ;  Merrick  v.  Merrick,  37  Ohio  St.  126  [41  Am.  Rep.  493] . 
In  each  of  these  cases,  the  court,  reading  the  whole  will,  is  able  to 
discard  the  false  description  and  find  enough  left  to  apply  to  the 
eorreet  description  of  the  property  which  the  testator  actually  owned 
and  which  it  is  presumed  he  intended  to  devise.  It  is  conceded  that 
the  slightest  means  of  identification  may  be  seized  upon  to  avoid  in- 
taltaej  after  discarding  the  erroneous  description,  as  in  Merrick  v. 
Merrick,  supra.  A  leading  case  on  this  phase  of  the  subject  is  Eckford 
^.Eckfard,  153  N.  W.  Rep.  345  (Iowa),  reversed  on  rehearing,  Eckford 
y.  Eckford,  91  Iowa  54  [58  N.  W.  Rep.  1093;  26  L.  R.  A.  370],  wherein 
the  court,  on  rehearing,  found  that  a  claim  of  ownership  recited  in  the 
will  was  sufficient  to  avoid  the  effect  of  the  decisions  which  prevented 
a  eorireetion  in  a  case  like  this  at  bar.  Here  dropping  out  the  words 
of  description  which  locate  the  lot  in  Edgerton's  addition  and  giving 
the  number,  25,  there  is  nothing  left  in  the  will  upon  which  identifica- 
tion of  the  lot  actually  owned  may  hinge.  Unlike  the  case  of  Ashworth 
V.  Cadtan,  supra,  where  there  was  a  correct  designation  of  the  frac- 
tion (twelve)  but  an  incorrect  numbering  of  the  township,  there  is 
here  both  a  wrong  number  (twenty-five  instead  of  twenty-two)  and  a 
wrong  addition.  Had  the  devise  described  the  lot  as  number  22  in 
£dgerton's  addition,  we  might  have  dropped  out  the  name  of  the  addi- 
tim,  and  applied  it  to  lot  22  in  an  addition  of  another  name  but  on 
Edgerton  street ;  nor  is  there  here  the  little  that  there  was  to  help  the 
devisee  out  in  Merrick  v.  Merrick,  supra,  the  fact  that  a  life  estate  had 
been  given  the  widow,  for  as  to  whatever  town  lot  Judge  Long  intended 
to  devise  by  this  description,  it  is  indisputable  that  he  never  attempted 
to  give  to  his  widow  a  life  interest  in  it. 

An  examination  of  every  case  in  which  a  devisee  has  been  relieved 
against  an  erroneous  description,  at  least  so  far  as  we  have  been  able  to 
examine  the  authorities,  will  show  that  the  instrument  contained  some 
■hred  of  thought,  after  rejecting  the  words  which  were  inapplicable 
to  the  property,  from  which,  aided  by  extrinsic  facts,  might  be  gained 
a  referenee  to  the  right  premises ;  but,  unless  there  is  something  in  the 
will  which  points  to  the  premises  actually  owned  by  testator  and  which, 
it  is  claimed,  he  intended  to  describe  in  the  disputed  devise,  something 
which  may  serve  as  a  foundation  for  testimony  helping  out  the  applica- 
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tion,  such  testimony  cannot  be  received.  The  distinction  is  better 
stated  in  the  opinion  in  Fiizpatrick  v.  Fiizpairick,  36  Iowa  674  (14 
Am."  Rep.  538,  546]: 

''In  all  the  cases  coming  within  the  scope  of  our  investigation  of 
this  question,  where  extrinsic  evidence  has  been  admitted  to  remove  a 
latent  ambiguity,  the  language  of  the  will,  after  rejecting  the  false  de- 
scription, has  been  sufficient  to  show  what  property  or  what  person 
was  intended  by  the  testator.  •  •  •  If  there  is  no  person  or  no 
property  corresponding  to  the  description  in  all  particulars,  but  there 
is  one  corresponding  in  many  particulars,  and  no  other  that  can  be 
intended,  the  false  description  will  be  rejected,  and  the  property  cor- 
responding to  the  description  in  other  particulars  is  held  to  pass,  or 
the  person  thus  answering  the  description  will  take  under  the  will. 
But  we  have  seen  no  case  where  other  words  than  the  words  of  the 
devise  have  been  allowed  to  be  imported  into  the  will  in  order  to 
describe  a  devisee,  or  to  identify  property  to  which  the  words  of  de- 
scription in  the  will  did  not  apply,  upon  the  principle  above  cited. 
And  when,  by  rejecting  the  false  description,  the  remaining  words  do 
not  describe  -the  property  or  person  to  any  extent,  parol  proof  to  show 
the  testator's  intention  is  inadmissible." 

It  is  manifest  in  Judge  Long's  will,  that  there  is  nothing  in  the 
terms  of  this  devise,  or  elsewhere,  remotely  descriptive  of,  or  in  refer- 
ence to,  lot  22  in  Bostator's  addition  or  any  other  town  lot  except  his 
homestead  and  the  lot  in  Edgerton's  addition,  and  it  would  seem  that 
in  this  respect  this  case  is  not  only  clearly  distinguishable  from  the 
cases  in  Ohio  to  which  we  have  referred  above,  but  that  to  permit  the 
devise  to  apply  to  the  lot  not  described  would  be  to  subvert  all  the 
principles  which  require  wills  to  be  in  writing,  and  to  reject  all  au- 
thority. 

The  authorities  on  the  subject  are  exhaustively  reviewed  by  Judg^ 
Kinne,  of  the  supreme  court  of  Iowa,  in  his  dissenting  opinion  of 
Eckford  v.  Eckfofd,  supra,  his  dissent  being  only  upon  the  sufficiency 
of  the  words  left  in  the  will,  after  rejecting  the  misdescription,  to 
identify  the  property.  Other  authorities  examined  by  us  are :  Sturgis 
V.  Work,  122  Ind.  134  [22  N.  E.  Rep.  996;  17  Am.  St.  Rep.  349}; 
Bingel  v.  Volz,  142  111.  214  [31  N.  E.  Rep.  13;  16  L.  R.  A.  321;  34  Am. 
St.  Rep.  64] ;  Sherwood  v.  Sherwood,  45  Wis.  357  [30  Am.  Rep.  757] ; 
Kurtz  V.  Hihner,  55  111.  514  [8  Am.  Rep.  665]. 

We  conclude  therefore  that  we  cannot  apply  the  devise  to  a  con^ 
veyance  of  the  lot  in  Bostator's  addition,  and  that,  as  to  that  tract. 
Judge  Long  died  intestate,  the  title  descending  according  to  the  statute 
and  the  will  of  Parker  Long,  which  would  clothe  the  widow,  Harriet, 
with  an  estate  in  fee  in  the  undivided  one-half,  and  dower  in  the  re- 
maining moiety,  in  which  Anna  Lonrr.  by  virtue  of  Sec.  4158,  would 
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have  a  life  estate  subject  to  her  mother-in-law's  dower,  with  remainder 
in  fee  to  the  heirs  of  John  P.  Long  of  the  blood  of  his  father,  who  are 
the  defendants  Laura  L.  Riggs,  William  H.  Long,  James  W.  Long, 
subject  to  his  mother's  dower  in  his  share,  and  Emma  L.  Taylor.  Of 
eourse,  if  the  proceeds  of  the  sale  of  the  Denmark  farm  are  insufficient 
to  meet  the  demands  of  administration  upon  the  estate  of  John  P.  Long, 
which  seems  probable,  the  undivided  half  of  this  .lot  inherited  as  in- 
testate property  by  John  P.  Long  would  be  subject  to  sale  to  pay  his 
debts,  in  which  case,  his  widow  would  have  dower,  only,  subject  to 
Harriet's  dower  therein,  and  the  remote  heirs  would  take  nothing,  as 
there  would  doubtless  be  no  surplus  to  be  distributed  as  representing 
their  minute  interests. 

Considering,  next,  the  $3,000  legacy,  which  was  made  a  lien  upon 
the  land  sold,  it  is  manifest,  that  the  initial  difficulty  is  to  determine 
whether  or  not  it  vested  for  Parker's  benefit  at  the  death  of  the  tes- 
tator. Before  attempting  a  solution  of  this  question,  it  is  profitable  to 
review  the  elements  enteriog  into  it.  First,  it  seems  to  be  the  only 
conclusion  that  Judge  Long  did  not  intend  this  to  be  a  charge  on  both 
.  Harriet's  life  estate  and  John's  remainder,  but  rather  upon  the  latter 
alone.  Although  the  words  of  this  bequest,  '^I  give  and  bequeath," 
followed  by  the  words,  '*  which  I  hereby  make  a  lien  on  the  Denmark 
farm,"  are  in  the  present  tense,  we  cannot  believe  that  the  testator 
meant  that  it  should  be  applied  to  present  interests  in  those  premises. 
Mrs.  Long's  devise  of  a  life  estate  in  the  previous  paragraph  is  with- 
out qualification  or  diminution.  While  it  is  undoubtedly  the  rule  that 
an  unqualified  devise  in  an  early  provision  may  be  cut  down  by  subse- 
quent language,  Baxter  v.  Bowyer,  19  Ohio  St.  490,  this  same  authority 
demands  that  we  should  use  all  reasonable  means  to  reconcile  appar- 
ently conflicting  provisions,  to  give  them  both  the  effect  in  full  which, 
after  a  consideration  of  all  the  will,  enlightened  by  extrinsic  fact9, 
it  is  judged  the  testator  reasonably  intended.  To  effect  this  result 
pur  court  has  adopted  Jarman's  rule  12,  which  reads  in  part  as  fol- 
lows: 

,  ''That  an  express  and  positive  devise  cannot  be  controlled  by  the 
reason  assigned,  or  by  any  subsequent  ambiguous  words,  or  by  infer- 
ence and  argument  from  other  parts  of  the  will."  Parker  v.  Parker, 
18  Ohio  St.  95,  105. 

Second,  the  most  reasonable  interpretation  seems  to  be  that  the 
time  of  payment  was  intended  to  be  postponed  until  the  termination 
of  the  life  estate  in  Harriet.  It  is  incredible  to  assume  that  Judge 
Long  intended  this  legacy  to  take  the  course  of  legacies  generally,  to 
be  due  and  payable  one  year  after  his  death,  and  to  draw  interest 
thereon  until  paid,  and  to  be  charged,  with  its  accruals  of  interest, 
i^^nst  John's  remainder  during  the  uncertain  period  of  his  mother's 
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life;  it  is  unbelievable  that  he  intended  thus  to  burden  John  during 
a  time  when  the  latter  was  unable  to  draw  any  usufruct  whatever 
from  the  provisions  for  him.  It  seems  to  have  been  the  testator's  clear 
intention  that  neither  of  his  sons  should  have  any  direct  benefit  from 
this  will  during  the  mother's  lifetime,  except,  perhaps,  as  to  the  erro- 
neously described  town  lot,  in  which  he  omitted  to  create  a  life  estate. 
Third,  the  foregoing  arguments  lead  us  to  the  next  element,  namely, 
that  the  postponement  of  payment  is  not  from  any  consideration  per- 
sonal to  Parker  or  his  trustee,  but  was  for  the  convenience  of  John  and 
the*estate  generally.  The  time  of  payment,  assuming  that  it  is  post 
poned,  does  not  enter  into  the  substance  of  the  gift,  as  in  all  the  eases 
in  which  it  is  held  that  vesting  also  is  postponed,  but  the  gift  is  dis 
tinct  from  the  time  of  payment.  If  these  were  all  the  elements  of 
this  situation,  we  would  have  no  trouble  in  reaching  the  conclusion 
that  this  legacy  vested  at  Judge  Long's  death  and  did  not  lapse  at 
Parker's  death.  Linton  v.  Lay  cock,  33  Ohio  St.  128,  135;  Collier  v. 
Qrimsey,  36  Ohio  St.  17;  Bolton  v.  Bank,  50  Ohio  St.  290  [33  N.  E. 
Kep.  1115] ;  Thompson  v.  O'Dell,  12  Circ.  Dec.  396  (22  R.  200) ;  Wey- 
mouth V.  Irwin,  7  Dec.  92  (5  N.  P.  248) ;  Bushnell  v.  Carpenter,  92  N. 
Y.  270;  Loder  v.  Hatfield,  71  N.  Y.  92;  30  Am.  &  Eng.  Enc.  Law  (2  ed.) 
767,  781. 

In  behalf  of  Anna  Tressler  Long  it  is  contended  that  because 
Parker  died  before  time  of  payment  of  this  legacy,  the  lien  upon  her 
husband's  remainder  in  the  Denmark  farm  failed,  and  John  took  his 
devise  exonerated  from  the  encumbrance,  and,  among  other  authorities, 
30  Am.  &  Eng.  Enc.  Law  (2  ed.)  793  and  794,  is  cited,  but  the  same 
authority,  on  the  last  page  cited,  states  that  the  rule  claimed  by  her 
counsel  has  been  modified  to  exclude  just  such  legacies  as  we  have 
found  this  to  be.  The  text  in  that  behalf,  sustained  by  numerous  an- 
thorities,  is: 

This  rule,  however,  has  been  modified,  and  a  legacy  charged  uiKWi 
the  land  shall  be  deemed  vested  •  •  •  where  payment  of  the  legacy 
is  not  postponed  from  any  consideration  personal  to  the  legatee,  but 
for  the  convenience  of  the  estate.  In  such  a  case  the  legacy  will  vest 
even  though  the  legatee  dies  before  the  time  fixed  for  payment.  30  Am. 
&  Eng.  Enc.  Law  (2  ed.)  794. 

Our  difficulties  respecting  this  particular  provision  are  not  over, 
however,  for  it  has  so  far  been  treated  as  if  it  had  been  a  bequest 
directly  to  Parker  instead  of  in  trust  for  Parker.  How  far  this  addi- 
tional element  will  operate  to  change  the  nature  of  the  estate  from  a 
vested  one  to  a  contingent  is  a  matter  of  doubt,  to  dissolve  which  we 
are  not  able  to  refer  to  any  specific  authority,  although  the  cases  here- 
inafter considered  are  almost  in  point  to  hold  that  this  feature  does 
not  make  any  difference.    The  law,  however,  favors  vested  rather  than 
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rontingent  interests  (30  Am.  &  Eng.  Enc.  Law  (2  ed.)  765)  and  it  is 
undoubtedly  the  duty  of  the  court  to  construe  a  bequest  as  vested  when 
in  doubt.  Bolton  v.  Bank,  50  Ohio  St.  290,  293  [33  N.  E.  Rep.  1115]. 
The  opinion  in  this  case  seems  to  settle  this  point,  as  applied  to 
the  feature  of  this  legacy  now  under  consideration,  and  likewise  seems 
to  take  out  of  controversy  the  difference  that  Parker's  bequest  was 
equitable,  only.     The  court  says,  pages  293  and  294: 

''It  is  the  settled  rule  of  this  court  to  construe  all  devises  and 
bequests  as  vesting  in  the  devisee  or  legatee  at  the  death  of  the  testa- 
tor, miless  the  intention  of  the  testator  to  postpone  the  vesting  to  some 
future  time  is  clearly  indicated  in  the  will.    •    •    • 

"The  only  distinction  between  this  case  and  the  previous  one  is, 
•  •  •  that  the  estates  of  the  devisees  are  equitable  and  not  legal. 
But  this  does  not  affect  the  question,  for  it  is  well  settled  that  equitable 
estates  vest  and  descend  as  legal  estates." 

With  this  we  still,  however,  have  to  reckon  with  that  provision  of 
the  will  which  restricts  Parker's  interest  to  the  **use  and  benefit," 
with  no  absolute  control  until  after  the  condition  is  met  upon  which 
Dr.  Long  may  act  to  divest  himself  of  this  trust. 

This  situation  gives  rise  to  the  query  whether  a  proper  construction 
of  the  will  is  that  Parker  was  to  get  a  beneficial  estate  for  life,  only,  to 
be  enlarged  to  an  absolute  estate  upon  the  happening  of  a  condition 
precedent,  or  whether  it  should  be  that  Parker  was  given  an  absolute 
equitable  estate  which  he  might  extend  to  a  legal  title  by  meeting  a 
fonditioD.  which  is  a  condition  precedent,  only,  to  such  extension.  This 
question  is  equally  applicable  to  the  brick  block.  In  Ohio,  '*the  same 
construction  is  followed  in  gifts  of  personalty  as  in  devises  of  realty," 
Thompson  v.  O'D^ll,  12  Circ.  Dec.  396,  399  (22  R.  200)  ;  wherefore  we 
mty  henceforth  consider  the  two  provisions  together. 

We  are  now  facing  the  real  problem  of  Judge  Long's  will:  Did 
Paiker  have  something  resulting  from  the  will  and  touching  the  $3,000 
legaey  and  the  brick  block,  which  he  could  in  turn  pass  by  will ;  some- 
thing which  his  heirs  would  inherit  had  he  died  intestate  1  If  his  will, 
respecting  these  properties,  avails  nothing,  then  it  is  manifest  that 
Judge  Long  died  intestate  to  the  extent  of  the  principal  of  the  legacy 
tnd  the  remainder  in  the  brick  block  after  the  death  of  Parker.  In 
soeh  a  ease,  Anna  Long,  as  the  widow  of  her  childless  husband,  would 
Dot  have  an  estate  for  life  in  the  business  house,  and  the  whole  prin- 
cipal of  the  legacy,  as  her  counsel  contends,  but  her  interest  would  be 
in  a  moiety,  only,  of  these  properties,  for  Parker  would  inherit  equally 
with  John  in  this  partial  intestacy,  and  Parker's  share  would  pass 
onder  his  will  to  his  mother.  The  inheritance  in  which  her  husband, 
Jdm,  became  interested,  assuming  the  partial  intestacy,  relates  back  to 
the  death  of  Judge  Long,  and  was  not  postponed  until  after  the  death 
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of  Parker.  In  other  words,  if  the  will  is  insufficient  to  pass  the  whole 
interest  to  Parker,  subject  only  to  a  restriction  upon  his  control,  but 
does  no  more  than  to  pass  a  life  estate  with  a  possibility  of  enlarge- 
ment to  an  absolute  ownership,  which  possibility  ceased  at  Parker's 
death,  it  seems  certain  that  the  suspended  interest  was,  from  the  death 
of  Judge  Long,  a  contingency  which  might  be  held  as  an  estate  of  in- 
heritance and  consequently  be  devisable.    Kenyon  v.  See,  94  N,  Y.  563 

The  claim  of  Anna  Tressler  Long,  to  be  allowed,  involves  a  con- 
struction bringing  about  a  partial  intestacy,  a  result  which  should  be 
avoided,  if  possible,  according  to  the  rule  which  we  have  already 
alluded  to  (Collier  v.  Collier,  3  Ohio  St.  369)  and  which  finds  expres- 
sion also  in  the  statute  which  we  have  quoted.  Courts  have  seen 
proper  to  go  far  in  construing  a  will  to  avoid  partial  intestacy,  and  one 
of  the  means  employed  is  the  application  of  the  doctrine  that  the  gen- 
eral intent  of  the  testator  controls  a  particular  direction,  when  th^' 
are  in  conflict.    Page,  Wills  Sec.  463,  expresses  the  rule  in  this  form: 

**This  conflict  of  intention  usually  arises  where  the  testator  has 
not  carefully  thought  out  the  application  of  the  provisions  of  his  will 
to  all  possible  states  of  fact,  and  has  not,  therefore,  foreseen  the  actual 
contingency  which  has  caused  the  inconsistency.  In  such  a  case,  the 
court,  while  avoiding  making  a  will  for  a  man  who  did  not  succeed 
in  making  one  for  himself,  will,  nevertheless,  if  the  general  intention 
of  the  testator  is  clear,  give  effect  to  such  intention,  disregarding  the 
particular  intent  of  the  particular  clause." 

This  seems  to  be  almost  too  strong  for  it  leaves  to  the  court  extraor- 
dinary latitude  in  comparing  and  weighing  the  evidences  of  general 
and  particular  intent  existing  in  the  language  of  the  will,  but,  at  least, 
a  safe  rule  is,  that  the  general  intent  of  testator,  plainly  derived  from 
the  will  and  the  circumstances  under  which  it  was  executed,  if  it 
appears  to  be  to  make  a  complete  disposition  of  the  estate,  while  it  may 
not  control  a  particular  direction,  may  yet  be  of  very  great  weight  in 
determining  the  nature  of  a  particular  devise.  Given  v.  Hilton,  95  U. 
S.  591,  594  [24  Law  Ed.  458]. 

In  Boston  Safe  Deposit  Co.  v.  Coffin,  152  Mass.  95  [25  N.  E.  Rep. 
30;  8  L.  R.  A.  740,  747,  748],  Judge  Devens  says: 

**When  an  intention  to  dispose  of  the  whole  of  an  estate  appears, 
a  partial  intestacy  should  not  be  recognized  unless  the  deficiencies  in 
the  expressions  of  the  will  are  such  as  to  compel  it.     *     *    • 

**When  a  reading  of  a  whole  will  produces  a  conviction  that 
the  testator  must  necessarily  have  intended  an  interest  to  be  given 
which  is  not  bequeathed  by  express  and  formal  words,  the  court  will 
supply  the  defect  by  implication  and  so  mould  the  language  of  the 
testator  as  to  carry  into  effect,  as  far  as  possible,  the  intention  which 
it  is  of  opinion  that  he  has  on  the  whole  sufficiently  declared." 
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And  in  Balch  v.  Pickering,  154  Mass.  363  [28  N.  £.  Rep.  293; 
14  L.  B.  A.  125],  the  court  held  that  the  literal  meaning  of  the  words 
of  a  will  should  not  prevail  where  it  would  not  only  bring  about  a 
partial  intestacy  but  disturb  the  testator's  manifest  intention  to  deal 
equally  by  his  beneficiaries,  but  that  the  will  should  be  construed  to 
preserve  the  general  intent. 

An  early  and  abiding  feeling  arises  from  a  consideration  of  the 
terms  of  this  will,  had  in  connection  with  the  evidence  re8X)ecting  the 
parties  and  their  mutual  relations  and  the  character  and  value  of  the 
property  divided,  at  the  time  the  will  was  made,  that  Judge  Long  in- 
tended that  his  two  sons  should  share  as  equally  as  possible  in  his 
bounty  after  their  mother's  estate  should  have  terminated,  and  a 
significant  feature  of  the  will  itself  is  the  two-fold  nature  of  the  trust 
he  reposed  in  Dr.  Long  for  Parker.  Dr.»  Long  is  a  trustee  in  two 
capacities,  first,  to  manage  the  property  pending  the  exercise  of  the 
second  trust,  and,  second,  to  clothe  his  cestui  que  trust  with  the  abso- 
lute title  in  his  discretion.  We  are  satisfied  that  the  conditions  of 
the  second  trust  are  not  void  as  being  unreasonable  and  uncertain,  and 
that  they  are,  in  fact,  conditions  precedent.  It  is  clear  that  the  tes- 
tator did  not  intend  that  an  unrestricted  estate  should  be  put  in 
Parker's  hands  until  the  favor  was  earned.  But,  reaching  this  con- 
clusion, are  we  compelled  to  say  that  nevertheless  Parker  could  not 
pass  the  principal  of  the  legacy  and  the  fee  in  the  building  by  willf 
It  must  be  conceded  that  this  second  trust  is  wholly  personal  to  Dr. 
Long  and  that  it  could  not  be  executed  by  any  one  else,  that  testator 
did  not  intend  it.  to  be  executed  by  any  one  else.  Such  a  personal 
trust  dies  with  the  trustee,  and  the  first  trust  passes  into  the  estate 
of  decedent  until  the  selection  of  a  successor  to  hold  the  legal  title 
during  Parker's  life.  Says  the  court  in  Oambel  v.  Trippe,  75  Md. 
252  [23  Atl.  Rep.  461;  15  L.  R.  A.  235,  236;  32  Am.  St.  Rep.  388] : 
**  Whenever  a  power  is  of  a  kind  that  indicates  a  personal 
confidence,  it  must  prima  facie  be  understood  to  be  confined  to  the 
individual  to  whom  it  is  given,"  and  in  Baker  y.  McAden,  118  N.  C. 
740  [24  S.  E.  Rep.  531],  it  is  said  that  such  a  trust  is  not  succeedable 
for  the  reason  that  a  court  ''could  not  appoint  a  successor  trustee 
because  it  could  not  invest  him  with  the  confidence  of  the  testator." 
Hinckley  v.  Hinckley,  79  Me.  320  [9  Atl.  Rep.  897] ;  Security  Co.  v. 
Snow,  70  Conn.  288  [39  Atl.  Rep.  153;  66  Am.  St.  Rep.  107];  Page, 
Wijls  Sec.  619. 

We  are  not  willing  to  say  that  the  death  of  Dr.  Long  before  the 
execution  of  this  personal  trust  would  have  had  the  effect  to  clothe 
Parker  with  complete  dominion  over  the  provision  in  his  behalf.  Such 
a  result  would  certainly  violate  testator's  intention. 

To  the  court's  mind  some  importance  should  be  attached  to  the 
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fact  that  Judge  Long  left  to  one  person  only  the  power  to  clothe  the 
son  with  an  unrestricted  ownership  of  the  devise  and  legacy  for  him. 
We  should  not  forget  that  the  testator  was  a  man  of  more  than  average 
ability  and  intelligence,  who,  as  judge  of  probate,  must  have  acquired 
some  familiarity  with  testamentary  matters,  out  of  'whic}i  familiaiity 
he  essayed  to  write  his  own  will;  that  he  was  plainly  attempting  to 
treat  his  sons  equally  in  the  usufruct,  at  least,  of  his  estate,  distinguish- 
ing between  them  only  as  he  was  forced  to  do  because  of  the  habits 
of  the  elder;  that  this  elder  son  was  still  a  young  man,  with  possi- 
bilities of  marriage  and  paternity  still  features  of  his  future;  that  the. 
testator  saw  fit  to  omit  a  time  limit  to  the  execution  of  this  trust  while 
yet  he  deemed  it  prudent  to  cast  it  upon  an  old  man  with  whom  it 
might  die  long  before  Parker's  opportunities  to  fairly  earn  its  bene- 
fits might  be  foreseen  to  be  lost;  and,  finally,  but  not  least  in  im- 
portance, that  testator  omitted  to  make  any  provision  for  the  devolu- 
tion of  this  property,  either  directly  or  in  a  residuary  clause,  in  case 
this  personal  trust  should  fail. 

In  the  pro^risions  under  consideration,  as  we  shall  see  hereafter, 
the  testator  uses  language  sufficient  to  convey  a  fee  and  an  absolute 
interest  in  the  principal  of  the  legacy,  and  he  uses  such  language 
consciously  for  he  empowers  his  brother  to  convey  a  complete  title. 
In  his  language  there  is  a  pathetic  suggestion  and  hope,  reading  be- 
tween the  lines,  that  his  erring  son  might  be  encouraged  to  a  -better 
mode  of  living,  and  then  become  entitled  to  complete  control  of  his 
estate,  such  as  the  brother  was  to  enjoy.  Is  it  conceivable  that  this 
testator,  considering  the  care  he  took  in  hedging  Parker's  interest 
about  that  it  might  not  be  frittered  away  in  idleness  and  dissipation, 
and  considering  also  his  intelligence  and  manifest  desire  to  be  just, 
should  have  overlooked  the  possibility  of  Parker's  failing  to  earn  his 
uncle's  good-will  before  the  latter 's  death?  And,  conceding  that  Judge 
Long  must  have  had  in  mind  this  disagreeable  alternative,  is  it  con- 
ceivable that  he  would  have  omitted  a  provision  for  the  remainder 
upon  Parker's  failure  to  earn  the  fee,  had  he  not  intended  that  all 
the  interest  of  his  estate  in  both  building  and  legacy  should  pass  to 
"Parker  and  Parker's  estate,  by  the  language  already  employed?  Would 
not  a  man  of  his  intelligence  have  looked  out  for  and  provided  for 
possible  heirs  of  Parker's  body,  under  such  circumstances,  if  he  did  not 
intend  the  language  to  be  sufficient? 

That  the  great  question  now  in  hand  is  not  free  from  difficulty 
is  shown  by  the  fact  that  the  authorities  are  not  harmonious.  While 
they  are  reasonably  numerous  on  both  sides,  by  far  the  greater  weight 
leans  to  that  which  upholds  Parker's  right  to  dispose  of  both  principal 
of  the  legacy  and  the  fee  by  wUl,  upon  the  theory  that  the  legal  estate 
was  vested  in  his  trustee  and  the  equitable  estate  in  fee  in  him,  and 
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that  at  his  death  the  two  estates,  coalesced  to  be  enjoyed  by  his  heirs  or 
his  legatees  and  devisees,  according  whether  he  died  testate  or  in- 
testate. Counsel  for  Anna  Long  insist  that  the  condition  that  Parker 
shall  show  habits  of  industry  and  prudence  and  economy  is  a  condi- 
tion precedent,  which  failing,  the  estate  fails.  We  have  already  agreed 
with  them  that  this  is  a  condition  precedent,  but  that  does  not  solve  the 
difficulty,  for  the  condition  may  be  referred  to  a  parting  of  the  legal 
and  equitable  estates  as  well  as  to  stand  to  prevent  a  life  use  from 
enlarging  into  an  absolute  estate.  Equitable  estates,  whose  owners 
may  transmit  by  inheritance  or  devise  an  absolute  legal  estate,  are 
quite  commonly  recognized,  as  will  appear  from  authorities  which  we 
will  hereafter  cite. 

Aside  from  cases  and  texts  which  counsel  use  to  make  their  claim 
that  the  condition  is  one  generally  precedent,  we  are  referred  to  but 
foup  cases,  Markham  v.  Hufford,  123  Mich.  505  [82  N.  W.  Rep.  222; 
48  L.  R.  A.  580;  81  Am.  St.  Rep.  222] ;  Donohue  v.  McNichol,  61  Pa. 
St.  73;  Webster  v.  Morris,  66  Wis.  366  [28  N.  W.  Rep.  353;  57  Am. 
Rep.  278] ;  and  Cassem  v.  Kennedy,  147  111.  660  [35  N.  E.  Rep.  738], 
supporting  their  contention  that  its  performance  precedes  an  abso- 
lute estate.  We  have  found,*  in  our  own  library  and  in  the  county  law 
library,  three  other  cases,  Paulson  v.  Paulson,  127  Wis.  612  [107  N. 
W.  Rep.  484;  5  Ij.  R.  A.  (N.  S.)  804] ;  Stark  v.  Conde,  100  Wis.  633 
[76  N.  W.  Rep.  600] ;  Jarhoe  v.  Hey,  122  Mo.  341  [26  S.  W.  Rep.  968]. 
Possibly  there  are  other  cases  which  support  Anna  Long's  claims,  but 
we  have  not  been  cited  to  them  by  her  counsel.  Each  of  these  cases 
18  weakened  as  authority  by  conditions  in  their  facts  which  well  dis- 
tinguish them  from  the  case  at  bar.  In  Markham  v.  Hufford,  the  pro- 
vision of  the  will  was  for  a  legacy  of  $500  to  be  paid  at  the  end  of 
two  years  after  death  of  testator  provided  the  legatee  should  be  then 
deemed  to  be  a  reformed  man.  It  was  held  that  reformation  within 
the  time  was  a  condition  precedent,  and  that  the  legatee  got  no  vested 
interest  in  the  legacy.  The  will  had  a  residuary  clause  as  well  as 
an  imperfectly  worded  provision  for  the  devolution  of  this  sum  in  case 
it  did  not  vest  in  the  legatee. 

In  Webster  v.  Morris,  supra,  the  conditional  beneficiary  was  yet 
an  infant  when  the  suit  was  brought  and  decided.  He  was  the  grand- 
son and  sole  heir  at  law  of  testator,  and  was  a  beneficiary  under  an 
item  which  provided  that  $10,000  should  be  invested  and  sufficient  of 
the  proceeds  used  for  his  education  until  maturity,  at  which  time  he 
was  to  be  paid  the  unexpended  income.  Thereafter,  until  he  was 
thirty  years  old,  he  was  to  be  paid  the  net  income  of  the  fund,  when 
he  was  to  have  half  of  the  principal  and  the  balance  in  yearly  install- 
ments of  $1,000  provided  that,  in  the  estimation  of  the  executors  and 
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before  payments  were  to  be  made  out  of  the  principal,  the  beneficiary 
should  have  acquired  a  useful  vocation  and  should  exhibit  a  good 
moral  character.  There  was  a  special  provision  that  if  he  died  "with- 
out leaving  an  heir"  and  before  the  legacy  was  paid  him,  it  was  to  go 
to  charity  and  there  was  also  a  general  residuary  clause.  The  action 
was  to  construe  the  will  and  in  behalf  of  the  boy  it  was  claimed  to 
be  ambiguous  and  void  for  yncertainty,  and  the  decision  goes  no  far- 
ther than  to  uphold  the  provisions  as  reasonable  and  certain.  Had 
there  been  no  gift  over  and  no  residuary  clause,  there  is  nothing  in 
the  decision  inconsistent  with  the  proposition  that  had  the  beneficiary 
died  before  the  maturing  of  the  ultimate  condition,  his  heirs  or  legatees 
might  obtain  the  corpus  of  the  gift. 

In  Stark  v.  Conde,  supra,  the  provision  was  for  a  legacy  to  be  paid 
to  the  beneficiary  when  he  arrived  at  the  age  of  thirty  years,  if  at  that 
time  the  executor  was  of  the  opinion  that  it  might  be  safely  entrusted 
to  him,  and  if  the  decision  was  against  the  legatee,  the  bequest  was  to 
go  to  other  parties.  In  Paulson  v.  Paulson,  supra,  $1,500  were  be- 
queathed to  a  son  to  be  paid  in  fifteen  annual  installments,  provided 
he  attended  a  certain  church  with  regularity,  otherwise  the  fund  was  to 
go  to  charities.  In  Cassem  v.  Kennedy,  supra,  a  house  and  lot  w&? 
devised  with  the  provision  that  the  devisee  should  not  enjoy  the  benefit 
of  the  devise  until  he  settled  down  and  got  married,  oj:  until  he  became 
forty  years  old,  in  either  of  which  events,  if  he  satisfied  the  coiinly 
judge  that  he  had  acquired  regular  habits  or  had  gotten  married  or 
had  reached  the  age,  he  was  to  take  his  title.  There  was  a  provision 
that  if,  in  the  meantime,  he  became  injured,  he  was  to  have  the  rents 
and  profits  only.  A  few  months  after  testator's  death  devisee  at- 
tempted to  sell  the  property,  and  it  was  held  that  these  were  conditions 
precedent  because  of  which  no  title  could  pass  until  one  of  them  .was 
met.  The  report  is  silent  as  to  other  provisions  of  the  will,  if  any. 
In  Dofiohiie  v.  McNichol,  supra,  all  the  real  and  personal  property 
was  given  to  a  trustee,  executor  of  the  will,  and  out  of  the  income 
enough  was  to  be  used  to  support  a  son  respectably,  provided  that  if 
the  son  became  sober,  he  was  to  enjoy  the  entire  income.  The  son  died 
without  reforming,  and  it  was  held  that  he  had  taken  no  title  to  the 
real  estate,  but  only  a  conditional  life  estate  in  the  profits  which  also 
failed  because  the  condition  was  not  performed.  The  will  contained 
a  devise  over.  In  Jarboe  v.  Hey,  supra,  one-third  of  testator's  real 
estate  was  devised  to  a  son  in  trust  for  another  son,  Charles,  upon 
these  conditions:  The  trustee  was  to  manage  the  property  and  out 
of  the  profits  provide  Charles  with  two  suits  of  clothing  yearly,  and 
use  $25  per  month  for  the  maintenance  of  Charles ;  provided  that  when- 
ever the  trustee  deemed  that  Charles  had  reformed,  and  had  become 
capable  of  using  money  for  proper  purposes,  $1,000  of  the  accruals  of 
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rents  and  profits  might  be  given  him,  and  it  was  directed  that,  after 
the  expiration  of  one  year  from  the  latter  event,  if  the  trustee  had 
become  convinced  that  Charles  had  become  of  prudent  and  careful 
habits,  he  might  turn  over  to  him  the  real  estate  and  moneys  of  the 
trust  absolutely,  but  if  the  time  never  arrived  when  the  trustee  deemed 
it  prudent  to  carry  out  the  trust,  then  the  property  should  remain  in 
the  hands  of  the  trustee  under  the  conditions  named  and,  at  the  death 
of  Charles,  it  should  go  to  his  heirs.  The  will  also  provided  for  a  suc- 
cession to  the  trust  in  case  the  appointee  died  before  Charles. 

Distinct  and  vital  differences  appear  between  the  terms  of  Judge 
Long's  will  and  the  instruments  in  the  several  cases  just  considered. 
First,  in  each  of  these  seven  cases  the  will  makes  provision  for  the 
devolution  of  the  property  given  in  trust  in  case  the  conditions  should 
faily  either  by  a  general  residuaty  clause  or  by  a  special  gift  over,  and 
in  some  cases  both  provisions  appear;  that  is,  there  was,  in  any  of 
these  estates,  no  possibility  of  whole  or  partial  intestacy,  no  contingent 
intestacy  possible  to  result  from  the  failure  of  the  conditional  bene- 
ficiary to  earn  an  absolute  title.  Second,  in  neither  of  the  seven 
wills,  except  in  Webster  v.  Morris,  supra,  was  there  provided  a  com- 
plete enjoyment  of  the  **use  and  benefit"  *of  the  trust  property  to  the 
cestui  que  trust,  during  the  probationary  period.  In  Markham  v. 
Hufford,  Paulson  v.  Paulson,  Stark  v.  Conde  and  Cassem  v.  Kennedy, 
the  beneficiary  was  to  derive  no  benefit  whatever  from  the  provision 
for  him  until  the  conditions  were  met,  except  that  Cassem,  if  he  be- 
came injured,  was  to  enjoy  an  income,  while  in  Donohue  v.  McNichol, 
and  Jarboe  v.  Hey,  he  was  to  have  but  a  partial  interest  in  the  net 
rents  and  profits.  Third,  in  the  Markham,  Stark,  Paulson  and  Webster 
cases,  each  testator  fixes  an  exact  time  limit  at  or  before  which  the  bene- 
ficiary must  meet  the  conditions  or  lose  his  conditional  gift,  which 
was  then  to  go  over.  In  addition  to  other  matters,  the  Cassem  case 
is  peculiarly  different  from  the  case  at  bar  in  that  there  the  beneficiary 
was  to  get  his  gift  without  conditions  if  he  lived  to  be  forty  years  old. 
Considering  the  radical  differences  between  these  other  wills  and  Judge 
Long's  testament,  these  cases  are  seen  to  have  much  less  value  as  au- 
thority than  but  a  superficial  reading  would  suggest. 

On  the  other  hand,  the  diligence  of  counsel  for  Harriet  Long  has 
brought  to  our  attention  a  large  number  of  cases  from  many  juris- 
dictions whose  courts  have  good  standing,  all  of  which  support  the 
result  at  which  we  arrive  in  this  case,  both  as  to  the  bequest  of  $3,000 
and  the  devise.  In  this  already  too  long  an  opinion  we  can  discuss 
only  those  most  nearly  in  point.  In  Appeal  of  Mills,  Boies'  Est,  In  re, 
m  Pa.  St.  190  [35  Atl.  Rep.  724],  from  a  court  which  decided  Donohue 
V,  McNichol,  supra,  testator  devised  and  bequeathed  certain  property 
in-  trust  for  his  son  M,  providing  that  the  entire  net  income  should  be 
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paid  M  during  his  life,  in  quarterly  installments,  and  the  trustee  was 
given  the  power,  if  at  any  time,  in  his  judgment,  M  reformed  and 
ceased  to  use  intoxicating  drinks,  to  pay  him  from  $3,000  to  $5,000  to 
enable  him  to  engage  in  business.  A  codicil  made  it  clear  that  tes- 
tator meant  that  his  other  children  should  have  estates  in  fee  in  their 
shares  but  did  not  clear  up  the  problem  as  to  M  who  died  without 
children,  but  leaving  a  will.  The  will  was  upheld  on  the  precise 
grounds  maintained  in  this  case,  that  testator,  using  the  words  of  the 
opinion,  '* created  an  active  trust  for  Matthew's  protection  and  benefit,  , 
limited  in  duration  to  his  natural  life,  without  making  any  farther 
disposition  whatever  of  the  corpus,  or  otherwise  restricting  Matthew's 
authority  to  dispose  of  it  as  he  did,"  and  this  action  was  taken  not 
only  to  save  the  estate  from  partial  intestacy,  but  to  preserve  the  equal* 
ity  between  the  beneficiaries,  which  the  court  deemed  to  have  been  the 
testator's  intention. 

In  Weakley  v.  Buckner,  91  Ky.  457  [16  S.  W.  Rep.  130],  $2,900 
were  bequeathed  to  a  trustee  who  was  to  pay  the  income  to  the  wife 
of  a  son  for  the  family  support,  but  neither  principal  nor  income  should 
be  reached  by  the  son's  delfts.  If  the  son  should  live  for  five  yearn  a 
sober  and  temperate  life,  then  the  principal  should  be  paid  to  him  as 
his  own  property,  provided  he  then  had  no  debts  which  could  reach  it. 
The  son  never  reformed,  and  died  intestate.  It  was  held  that  the 
principal  passed  out  of  the  trustee's  hands  into  the  son's  estate  to  be 
administered  upon  and  to  be  distributed  under  the  statutes  of  dis- 
tribution. In  Meek  v.  Briggs,  87  Iowa  610  [54  N.  W.  Rep.  456;  43 
Am.  St.  Rep.  410],  the  testator  devised  certain  property  in  trust  for 
A  to  be  managed  by  the  trustees  and  the  income  applied  to  her  support 
until  such  time  as  A  should  prove  competent  to  manage  it,  when  the 
title  should  vest  absolutely  in  her.  It  was  held  that  the  title  in  fee 
vested  in  the  trustees  for  A  and  that  if  A  died  before  the  property  was 
transferred  to  her,  the  equitable  and  legal  titles  would  then  merge  and 
I)ass  to  her  heirs.  The  testator  had  made  no  provision  for  the  devise 
should  the  property  not  be  transferred  to  A  in  her  lifetime.  This 
case  is  very  interesting  in  its  almost  complete  parallel  fo  the  one  at 
bar,  and  it,  added  to  the  two  last  considered,  afford  full  authority 
for  the  position  taken  by  counsel  for  Harriet  Long.  In  Lippincoti  v. 
Stottsenburg,  47  N.  J.  Eq.  21  [20  Atl.  Rep.  360],  the  court  is  called 
upon  to  construe  two  wills,  with  almost  identical  provisions,  wherein 
the  parents  of  William  Pancoast  each  provide  a  legacy  for  him  to  be 
hold  by  trustees  who  are  to  pay  the  income  therefrom  to  William  until 
such  time  as  they  deem  it  prudent  to  pay  him  the  principal.  The 
residue  of  the  two  estates  was  devised  to  the  other  children  of  the  couple 
absolutely.  William  died  before  he  obtained  the  principal  of  his  legacy, 
leaving  a  will  of  the  same  to  his  wife.    The  will  was  upheld  and  his 
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widow  received  the  share,  the  court  laying  stress,  as  in  the  other  cases 
cited  above,  upon  the  fact  that  neither  testator  had  made  provision 
for  the  event  that  the  principal  might  never  be  paid  William. 

In  Bakers  v.  McAden,  supra,  testator's  daughters  were  made  bene- 
ficiaries of  a  trust  in  their  several  favors,  the  trustee  to  distribute  the 
income  of  the  trust  property  from  time  to  time  among  the  beneficiaries 
as  he  thinks  best,  and  to  give  the  principal  of  her  share  to  any  daughter 
at  such  time  as  he  thinks  best.  One  daughter  died  before  receiving 
the  principal  of  her  share,  which  she  attempted  to  pass  to  her  husband 
by  will.  The  holding  was  that  the  trust  was  for  an  absolute  title,  and 
that  it  terminated  at  the  death  of  the  daughter,  when  the  equitable 
and  legal  titles  merged  in  her  devisee. 

In  Toiler  v.  Collins,  67  Iowa  369  [25  N.  W.  Rep.  287 ;  56  Am.  Rep. 
346],  the  estate  was  devised  in  trust  for  three  daughters  to  be  held  by 
the  trustee  until  the  daughters  should  respectively  marry  to  the  trus- 
tee's approval,  when  he  should  clothe  the  marrying  child  with  an 
absolute  power  of  her  share.  There  was  no  devise  and  bequest  over, 
and  one  daughter  died  young  and  without  having  married.  Her  right 
to  dispose  of  her  share  was  upheld,  the  court  holding  that  marriage 
was  not  a  condition  precedent  to  the  vesting  of  title,  and  that  the 
separation  of  the  legal  and  equitable  estates  necessarily  ceased  at  her 
death. 

In  Canfield  v.  Canfield,  118  Fed.  Rep.  1  [55  C.  C.  A.  169],  opinion 
by  Judge  Day,  the  testator,  after  making  minor  bequests,  devised  the 
main  portion  of  his  property  to  his  uncle,  **in  trust  for  the  use  and 
benefit  of  my  brother."  The  trustee  was  to  manage  the  property,  and 
use  so  much  of  the  net  income  as  he  deemed  necessary  for  the  educa- 
tion and  support  of  the  brother  until  the  latter  came  of  age,  when,  if 
the  uncle  deemed  such  a  course  prudeijt,  the  brother  should  enter  into 
the  unrestricted  enjoyment  of  the  property,  but,  if  the  uncle  did  not 
then  judge  it  best  to  pay  over  the  property  to  the  brother,  it  should 
be  held  by  the  trustee  indefinitely  until  such  time  as  he  should  *'deem 
it  prudent  and  proper  to  put  the  same  under  the  management  and  con- 
trol of  my  said  brother."  No  provision  was  made  for  the  contingency 
that  the  brother  might  not  get  the  principal.  It  was  held  that  it  was 
clearly  the  intention  of  the  testator  to  vest  the  estate  in  the  brother 
subject  to  the  right  of  the  trustee  to  exercise  the  discretion  given  him, 
and  that  on  the  death  of  the  beneficiary  the  property  did  not  revert 
to  the  testator's  estate,  but  vested  in  the  brother's  heirs.  We  ought 
not  to  burden  this  opinion  with  extracts  from  Judge  Day's  reasoning, 
but  the  curious  are  referred  to  the  report  of  the  case  for  the  same; 
nor  will  we  further  enlarge  this  decision  with  the  consideration  of 
additional  cases.  Among  many  others  cited  by  counsel  for  Harriet 
Long,  the  following  we  deem  most  applicable :    Kelly  v.  Jefferis,  3  Del. 
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286.  [50  Atl.  Rep.  215] ;  Chauncey  v.  Francis,  181  Mass.  513  [63  N,  B. 

'Rep.  913] ;  Powers  v.  Rafferty,  184  Mass.  85  [67  N.  E.  Rep.  1028] ;  Kin- 

head  v.  Maxwell,  75  Kan.  50  [88  Pae.  Rep.  523] ;  Noble  v.  Birnie,  105 

Md.  73  [65  Atl.  Rep.  823] ;  TwUley  v.  Toadvine,  66  Atl.  Rep.  1030  (Md). 

If  there  is  any  doubt  of  the  suflSciency  of  the  language  of  this 
provision  for  Parker  to  convey  the  corpus  of  Parker's  share  as  well  as 
the  use  to  the  trustee,  Dr.  Long,  attention  is  invited  to  these  cases  in 
our  own  jurisdiction,  as  well  as  to  the  discussions  in  the  cases  referred  to 
in  the  foregoing,  and  many  other  authorities  which  can  be  easily  found : 
Collier  v.  Collier,  3  Ohio  St.  369,  374;  Davis  v.  Boggs,  20  Ohio  St.  550; 
Isherwood  v.  Isherwood,  8  Circ.  Dec.  409  (16  R.  279) ;  Chase  v.  Isher- 
wood,  5  Dec.  1  (1  N.  P.  31). 

It  is  settled  that  a  devise  or  bequest  of  the  ** issues  and  profits'*  or 
''use  and  benefit"  of  a  body  of  real  estate  or  of  a  sum  of  money  with- 
out a  devise  or  bequest  over,  conveys  an  absolute  interest  in  the  corpus 
of  the  gift,  and  that  a  life  interest  only  must  be  plainly  expressed. 

Our  conclusions,  therefore  are,  that  the  legacy  for  Parker  of  $3,000 
vested  in  his  behalf  and  in  the  trustee  as  of  the  death  of  Judge  Long, 
and  that  it  did  not  lapse  at  Parker's  death  but  passed  to  his  mother, 
the  defendant,  Harriet,  under  the  will  of  Parker,  and  that  the  latter 's 
interest  in  the  brick  block  was  an  equitable  interest  in  fee,  the  legal 
title  whereof  was  in  Dr.  Long  as  trustee,  and  that,  at  Parker's  death 
these  two  titles  merged  in  fee  in  his  devisee,  Harriet  Long,  who  should 
have  her  title  therein  quieted  against  not  only  Anna  Tressler  Long, 
but  against  the  widow  and  devisees  and  legatees  of  Dr.  Long  and  the 
heirs  at  law  of  Judge  Long  and  John  P.  Long.  It  follows  from  this 
that  the  proceeds  of  the  sale  of  the  interest  of  the  estate  of  John  P. 
Long  must  be  distributed  in  part  to  the  liquidation  of  Harriet  Long's 
claim  for  the  legacy  and  that  such  claim  is  preferred  over  every  other 
lien  upon  this  fund  save  the  costs  and  charges  of  sale  except  as  she  has 
waived  its  preference  in  favor  of  the  insurance  company's  mortgage. 
However,  as  this  legacy  is  not,  by  the  terms  of  the  will,  payable  until  the 
death  of  Harriet  Long,  she  is  not  now  entitled  to  the  full  sum  of  $3,000, 
but  there  should  be  paid  her  by  the  administrator  in  full  liquidation  of 
this  lien,  the  present  value  of  $3,000  payable  at  her  death,  computing  the 
same  according  to  the  customary  method  having  reference  to  her  ex- 
pectancy of  life. 
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GAS  AND  OIL. 

[Licking  Common  Pleas,  April  Tenn,  1908.] 
George  W.  Tittjs  v.  S.  M.  Winn  kt  al. 

F>OHWaTUll    OF    LCABB    FOB    NONPAYMENT    OF    RENT    NOT    SAVED    BT    PAILUBB    TO 

Tebminate  Lease  at  Default. 
A  gas  and  oil  lease  containing  a  provision  for  forfeiture  on  account  of  non- 
payment of  rent  is  not  saved  from  forfeiture  by  failure  of  the  lessor  to 
declare  the  lease  terminated  at  the  time  of  the  default;  nor  can  an  ex- 
tension of  time  for  payment  be  predicated  on  a  conversation  between  the 
'  lessor  and  lessee,  where  the  substance  of  what  was  said  is  in  dispute  and 
no  claim  is  made  that  the  extension  was  based  on  any  consideration 
therefor. 

[Syllabus  approved  by  the  court] 

>(orpell  &  Norpell  and  O.  A.  Nash,  for  plaintiflf. 
S.  M.  Winn  and  J.  C.  Bassett,  for  defendants. 

SEWARD,  J.    (Orally.) 

This  case  is  submitted  to  the  court  upon  the  petition,  the.  answer, 
and  the  evidence.  This  is  a  proceeding  brought  to  declare  a  forfeiture 
of  an  oil  and  gas  lease  situated  in  McEean  tovmship,  this  county.  The 
ground  of  forfeiture  is  nonpayment  of  rent  or  royalty.  A  copy  of  the 
lease  is  attached  to  the  petition.  It  bears  date  March ,  1904.  It  re- 
cites that,  in  consideration  of  the  fact  that  there  is  already  a  well  from 
which  gas  is  being  produced,  that  a  royalty  of  $200  shall  be  paid;  the 
first  payment  shall  be  made  March  1,  1905,  and  provides  that,  on  failure 
so  to  do,  the  lease  is  to  become  void.  It  is  not  claimed  that  the  rental 
provided  for  on  March  1,  1905,  was  paid  on  that  day,  but  $100  was  paid 
on  the  second  or  third  day.  I  think  the  check  evidencing  the  payment 
is  dated  in  blank.  The  stub  of  the  check  bears  date  of  March  2.  There 
is  testimony  tending  to  show  that  it  reached  the  lessor  on  the  third, 
and  he  subsequently  cashed  it  at  the  bank.  It  is  claimed  that  the  plain- 
tiff agreed  to  accept  the  rental  on  a  subsequent  day.  There  was  testi- 
mony which  tends  to  show  that  a  conversation  took  place  between  A. 
W.  Evans,  one  of  the  defendants  in  this  case,  and  Titus,  the  plaintiff 
in  the  case,  at  the  Seiler  Hotel,  on  March,  1905,  the  day  that  this  rental 
was  due — rental  or  royalty.  Evans  says  that  he  talked  with  Titus  on 
that  occasion,  and  Titus  admits  that  he  was  there.  Evans  says  that  he 
told  him  that  they  were  a  little  close  in  funds — ^that  is,  the  Granville 
Natural  Gas  &  Fuel  Go. ;  I  may  not  get  the  name  just  right ;  but  they 
were  a  little  short ;  they  said  they  might  as  well  pay  him  interest  as  to 
pay  it  to  someone  else,  and  they  agreed  that  they  would  send  the  money 
on  a  future  date — pay  him  at  a  future  day.    Evans  says  that  he  called 
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up  Winn,  at  Zanesville^  and  put  Titus  in  communication  with  Winn 
over  the  telephone;  Winn  says  that  someone  talked  to  him  over  the 
phone.  Titus  denies  that  he  ever  talked  with  Winn,  or  went  to  the 
phone  at  all  on  that  day.  He  says  he  didn't  go  to  the  phone,  and  didn't 
talk  to  anyone  over  the  phone  and  that  Evans  didn't  tell  him  to  go  to 
the  phone.  ^ 

It  is  claimed  that  this  lease  did  not  become  void  on  the  nonpayment 
eif ect  of  waiving  the  right  of  Titus  to  declare  a  forfeiture  of  this  lease. 
It  is  not  claimed  that  any  consideration  was  paid  for  this  extension  of 
time,  if  there  was  any  extension  of  time.  It  is  not  claimed  that  any- 
thing was  paid,  but  simply  that  Titus  said  that  he  would  pay  it  at  a 
future  day,  or  something  of  that  kind ;  and  Titus  denies  that..  He  says 
that  he  had  a  talk,  but  no  such  talk  as  Evans  recites  as  having  occurred. 
He  says  that  he  did  not  have  any  talk  with  Winn  and  did  not  go  to  the 
phone,  and  did  not  talk  with  him;  Winn,  of  course,  could  not  say 
whether  Titus  was  at  the  other  end  of  the  phone  or  not.  He  says  that 
he  talked  with  someone.  He  does  claim  to  be  able  to  recognize  Titus' 
voice,  I  believe,  having  talked  with  him  but  once  on  the  premises  where 
this  gas  well  is  located. 

It  is  claimed  that  this  lease  did  not  become  void  on  the  nonpayment 
of  the  rental,  because  the  forfeiture  was  not  declared.  And  that  prob- 
ably would  be  the  rule  in  an  ordinary  forfeiture  of  a  lease ;  but  I  think 
a  different  rule  obtains  in  relation  to  a  gas  lease  and  an  oil  lease;  and 
that  grows  out  of  the  fugitive  nature  of  oil  and  gas ;  they  are  here  today 
and  there  tomorrow;  they  are  transitory,  or  migratory  in  their  nature. 

In  the  Kenton  Gas  &  Elec,  Co.  v.  Domey,  9  Circ.  Dec.  604  (17  R. 
101),  it  is  held  that  the  lease  in  that  case  became  forfeited  by  virtue  of 
its  own  provision: 

'^Wliere  the  owner  of  real  estate  made  a  lease,  granting  the  under- 
lying gas  and  oil,  with  the  right  to  drill  wells  in  order  to  procure  said 
products,  which,  if  obtained,  were  to  be  divided  between  the  lessor  and 
lessee  in  certain  stipulated  ratios,  and  where  the  lease  contained  the 
provision  that  if  no  well  is  completed  within  one  year  from  the  date 
of  the  lease,  then  the  grant  shall  be  null  and  void,  unless  the  lessee  shall 
pay  to  the  lessor,  a  certain  amount  of  money  agreed  upon,  for  each  year 
thereafter  that  such  completion  is  delayed,  and  where  the  lessee  did  not 
complete  a  well  within  the  year  from  the  date  of  the  lease  and  did  not 
pay  or  tender  the  amount  of  money  agreed  upon  until  after  the  expira- 
tion of  the  year  next  after  the  date  of  the  lease,  which  was  then  refoaed 
by  the  lessor,  held : 

*'That  the  lease  became  forfeited  by  virtue  of  its  own  provisions 
and  is  void,  and  an  election  on  the  part  of  the  lessor  to  terminate  it,  is 
not  required." 
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There  is,  substantially,  the  same  holding  in  Van  Etten  v.  Kelly, 
66  Ohio  St.  605  [64  N.  E.  Rep.  560] : 

**An  oil  lease  which  required  certain  wells  to  be  completed  within 
stated  times,  contained  the  following:  'In  case  no  well  is  completed 
within  thirty  days  from  this  date,  then  this  grant  shall  become  null  and 
void»  unless  second  party  shall  pay  to  first  party  thirty  dollars  each 
and  every  month  in  advance  while  such  completion  is  delayed.'  Held, 
that  this  did  not  constitute  a  promise  or  obligation  to  pay  rental ;  and 
held  further,  that  the  lessee  had  the  option  to  complete  wells,  or  pay 
rentals,  to  keep  the  lease  alive;  smd  that  upon  breach  of  the  agreement 
to  complete  wells,  no  action  would  lie  for  the  recovery  of  rentals. '* 

This  is  a  case  that  the  court  cited  in  the  case  of  Columbus  Nat.  Oas 
Go.  V.  Heisey,  unreported.  The  Heisey  -case  was  affirmed  in  the  circuit 
court  and  went  to  the  Supreme  Court  and  was  affirmed  there.  The 
court  cited  this  particular  case  in  the  decision  rendered  in  that  case. 

On  page  611  the  court  says : 

**As  the  only  monthly  rental  provided  for  in  the  lease  is  that  found 
in  this  'unless'  clause,  and  as  that  rental  is  to  prevent  the  lease  from 
becoming  null  and  void,  it  seems  fairly  clear  that  the  subsequent  under- 
standing that  the  monthly  rental  should  apply  to  any  well  or  wells  not 
completed  as  therein  specified,  is  for  the  same  purpose,  that  is,  to  pre- 
vent the  lease  from  becoming  null  and  void,  and  that  upon  failure  to 
pay  such  monthly  rental  in  advance  while  the  completion  of  any  well 
was  so  delayed,  the  lease  by  its  terms  became  null  and  void,  and  the 
lessor  had  the  option  to  so  treat  the  lease,  and  recover  possession,  or  re- 
cover for  use  and  occupation,  or  recover  damages  for  breach  of  contract 
to  drill  the  wells  specified  in  the  lease."  n 

That  is,  he  could  have  his  election  of  remedies/  But  if  he  elected 
to  declare  the  lease  null  and  void,  that  was  an  election. 

Again  on  page  611,  the  court  says: 

*'But  she  could  not  recover  rentals  for  breach  of  contract  to  com- 
plete wells,  because  there  is  no  agreement  to  pay  rentals  for  such  breach, 
and  there  being  no  such  agreement,  there  can  be  no  breach  thereof." 

Meek  v.  Cooney,  26  0.  C.  C.  553  (5  N.  S.  266),  holds : 

''Under  an  oil  and  gas  lease  providing  that  'in  case  no  well  is  com- 
pleted within  ninety  days  from  this  date,  then  this  grant  shall  become 
null  and  void  unless  second  party  shall  pay  first  party  five  dollars  for 
each  month  thereafter  said  completion  is  delayed,'  the  lessee  having 
done  no  drilling  within  the  time  specified,  his  failure  to  pay  the  monthly 
rental  when  it  becomes  due  will  render  the  lease  void,  unless  it  is  shown 
by  dear  and  convincing  evidence  that  the  lessor  waived  its  payment; 
and  after  such  default,  lessee  will  be  enjoined  from  drilling  wells  or  ex- 
tracting oil  or  gas  from  the  premises." 
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The  court  is  not  satisfied,  by  clear  and  convincing  evidence,  that 
there  was  any  such  arrangement  made  at  the  Seiler  Hotel,  with  Titus, 
as  would  waive  his  rights  to  declare  a  forfeiture  of  this  lease;  and  the 
court  thinks  this  lease  has  become  forfeited,  and  there  may  he  a  decree 
entered  accordingly. 


ATTACHMENT— BILL    OF    EXCEPTIONS-JUSTICE    OF    THE 

PEACa 

[Licking  Common  Pleas,  April  Term,  1908.] 
Speaks  &  Byan  et  al.  v.  F.  Liset  &  Co. 

1.  Interlineation  of  Bill  of  EzcsFnoNs  and  Pastino  Pafeb  on  the  Buj.  Held 
NOT  Fatal  Irregularitt. 

An  Interlineation  In  the  bill  of  exceptions  from  a  Justice  of  the  peace,  pur- 
porting to  overrule  the  motion  to  discharge  the  attachment  and  extend- 
ing the  time  for  filing  the  bill  of  exceptions,  together  with  the  pasting 
on  the  bill  of  a  piece  of  paper  on  which  Is  written  the  apparent  endorse- 
ment and  allowance  of  the  bill  by  the  justice,  will  be  presumed  by  a 
reviewing  court  to  have  been  placed  there  In  good  faith  and  at  the 
time  stated,  as  against  hiuts  by  counsel  that  these  additions  were  made 
at  a  later  date. 

2.  Insufficient  Evidence  to  Sustain  Attachment. 

Evidence  that  the  constable,  when  he  levied  the  attachment,  simply  marked 
certain  goods  as  "attached"  but  made  no  further  effort  to  take  possession 
of  them,  notwithstanding  the  expressed  willingness  of  the  defendants 
that  sufficient  goods  should  be  taken  to  satisfy  the  claim,  does  not  support 
the  charge  in  the  affidavit  that  the  defendants  were  about  to  dispose  of 
their  property  with  intent  to  defraud  their  creditors,  although  it  appears 
that  the  defendants  did  soon  afterward  make  an  assignment  for  the 
benefit  of  their  creditors. 

[Syllabus  approved  by  the  court.] 

Error  to  justice's  court. 

A*  A.  Stasel  and  E.  S.  Randolph,  for  plaintiff  in  error. 
Smythe  &  Smythe,  for  defendant  in  error. 

SEWARD.  J.     (Orally). 

This  is  a  proceeding  in  error  from  the  docket  of  Lee  S.  Lake, 
justice  of  the  peace.  An  affidavit  in  attachment  was  filed  before  the 
justice  against  the  defendant  by  Pred  Lisey  &  Co.  The  ease  is  brought 
here  upon  a  petition  in  error.  The  testimony  is  all  set  out.  It  is 
claimed  that  there  is  error  in  the  proceedings  of  the  justice  in  failing 
to  sustain*  a  motion  to  dismiss  the  attachment  on  the  ground  that  the 
affidavit  is  insufficient;  that  the  facts  stated  in  the  affidavit  are  untrue, 
and  that  the  attachment  was  not  valid  because  the  constable  did  not 
take  possession  of  the  property. 

The  record  shows  that  the  property  was  a  stock  of  goods  in  a  store 
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bofldiiig  in  this  city ;  that  the  constable  on  the  nineteenth  of  November, 
after  haying  had  this  writ  of  attachment  placed  in  his  hands,  went . 
to  the  store  room  and  marked  *' Attached"  on  some  of  the  property 
that  he  returned  as  levied  on  by  the  proceeding  in  attachment.  The 
record  does  not  disclose  that  he  took  any  other  possession  of  the  prop- 
erty. I  think  the  record  is  pretty  clear  on  that  proposition;  that  the 
constable  did  not  take  possession  of  the  property.  It  shows  that  no 
appraisement  was  made  until  the  next  day,  after  the  property  had  been 
assigned  to  Randolph,  as  assignee  for  the  creditors  of  Speaks  &  Ryan. 
Bat  it  is  claimed,  and  the  record  tends  to  show,  that  Speaks  &  Ryan 
offered  the  plaintiff  the  right  to  take  such  property  as  would  satisfy 

his  fflaim 

The  principal  ground  of  the  attachment,  and  the  ground  as  set 
oat  in  the  aflSdavit,  is  that  they  were  about  to  dispose  of  their  property 
with  intent  to  defraud  their  creditors.  They  made  an  assignment  for 
the  benefit  of  their  creditors,  and  they  were  frank  enough,  when  Lisey 
was  there,  to  offer  to  let  him  take  out  property  sufficient  to  satisfy  his 
daim.  They  seemed  to  want  to  pay  their  creditors.  This  was  before 
the  affidavit  was  made. 

It  is  claimed  that  there  is  no  bill  of  exceptions  here,  because  the 
bin  of  exceptions  was  not  presented  to  the  justice  within  the  time  re- 
qaired  by  the  statute.  The  justice  has  the  right  to  extend  the  time 
for  presenting  a  bill  of  exceptions  for  a  period  not  exceeding  ten  days 
and  not  less  than  five  days,  if  required  or  requested  by  either  party. 
The  following  is  interlined,  and  it  is  mildly  suggested  that  it  was  inter- 
lined after  the  bill  of  exceptions  was  signed.    It  says : 

"The  motion  in  attachment  overruled,  to  which  defendants  ex- 
opted."  After  that,  appears  these  words:  ** Saying  he  had  ten  dajrs 
within  which  to  file  a  bill  of  exceptions,  to  which  the  justice  replied : 
Alri^t." 

It  18  claimed  by  one  of  the  parties  that  that  was  not  an  extension 
of  the  time  for  a  period  of  ten  days  within  which  to  prepare  and  sign 
the  bill  of  exceptions.  The  court  thinks  that  if  that  occurred  there, 
that  was  an  extension  of  the  time  under  the  statute  to  prepare  and 
present  the  bill  of  exceptions  to  the  justice  of  the  peace  for  his  signa- 
ture. 

It  is  claimed  that  the  court  has  the  right  to  go  to  the  original 
pftpoa  to  find  out  about  the  matter.  The  court  is  governed  by  the  bill 
of  exeeptions,  which  is  signed  by  the  justice  of  the  peace.  These  words 
tfe  pasted  on  the  bill  of  exceptions—on  a  piece  of  yellow  paper,  the 
kind  that  we  used  in  taking  notes  here,  and  it  is  mildly  intimated  that 
this  was  done  after  the  bill  of  exceptions  was  signed : 

"F.  Lisey  &  Co.  v.  Speaks  &  Ryan.  Before  Lee  S.  Lake,  a  Justice 
<>f  the  Peace,  in  and  for  Newark  Township,  Licking  County,  Ohio. 
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**  December  18,  1906,  the  defendant  presented  its  bill  of  exceptions 
herein,  which  embodies  all  of  the  evidence,  both  parol  and  written, 
which  was  adduced  on  the  hearing  of  the  motion  to  discharge  the  at- 
tachment herein. 

**In  consideration  whereof,  the  court  finds  that  said  biJJ  of  ex- 
ceptions does  include  all  of  the  evidence  adduced  on  said  hearing,  and 
said  bill  of  exceptions  is  allowed,  and  this  day  filed.'* 

If  the  court  is  right  in  its  conclusion,  that  the  announcement  of 
the  justice  gave  to  the  exceptors  ten  days  within  which  to  file  a  bill 
of  exceptions,  and  this  motion  for  the  dismissal  of  the  attachment  was 
overruled  on  the  twelfth  of  December,  then  this  bill  of  exceptions  was 
presented  in  time.  The  court  is  not  going  to  guess  at  this  matter,  as 
to  whether  this  was  on  here  or  not.  The  court  presumes  that  it  was 
on  when  signed  by  the  justice.  While  it  is  a  bad  way  to  get  up  a 
bill  of  exceptions,  and  ought  not  to  be  allowed  by  the  justice  of  the 
peace,  yet,  the  court  is  not  going  to  presume  bad  faith  because  of  any 
of  these  charges,  that  they  pasted  this  on  the  bill  of  exceptions  after  it 
was  signed  by  the  justice  of  the  peace.  Counsel  should  not  permit 
anything  of  that  kind  to  be  done,  where  it  would  give  ground  for  such 
an  attack  as  is  made  in  this  case.  The  court  thinks  this  is  the  bill  of 
exceptions  signed  by  the  justice. of  the  peace,  and  the  court  goes  to 
the  bill  of  exceptions  to  find  what  the  record  shows. 

Now,  as  to  the  evidence.  The  court  is  thoroughly  satisfied  that 
the  aflSdavit  of  the  plaintiff  was  not  sustained  by  the  evidence  at  all; 
that  these  parties  were  not  attempting  to  dispose  of  their  property  with 
intent  to  defraud  their  creditors.  There  isn't  any  evidence  that  tends 
to  show  this;  and  if  this  case  had  been  appealed  under  Sec.  6494  Rev. 
Stat.,  the  court  would  have  no  trouble  with  the  case  at  all,  in  sustaining 
the  motion  to  dismiss  the  attachment,  and  has  very  little  trouble  with 
it,  on  the  bill  of  exceptions. 

The  petition  in  error  is  sustained,  and  the  judgment  of  the  court 
below  is  reversed. 
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COURTS— RAILWAYS— STATUTES, 

[Jackson  Common  Pleas,  October,  1908.] 

•State  of  Ohio  v.  Detroit,  Toledo  &  Ironton  Ry. 

1.  BrATE  Statute  Requibino  AufoMATic  Couplbb  Equipment  not  in  Coniijot 
WITH  Fbdebal  Statute. 
Act  98  O.  L.  75,  providing  for  automatic  couplers  on  railroad  cars  moving 
state  traffic  is  not  in  conflict  with  the  federal  statute  (27  Stat  at  L.  631) 
requiring  automatic  couplers  on  cars  moving  interstate  traffic. 

1.  Peese!?t  ob  Actual  Use  of  Gab  Detebmines  Jubisdiction  fob  Pbobecution  fob 
violation. 
The  "car."  not  the  "train,"  is  the  unit  of  control  in  determining  violations 
under  both  state  and  federal  statutes  requiring  automatic  coupler  equip- 
ment, and  Jurisdiction  is  based  upon  the  actual  or  intended  use  of  the  car 
as  an  instrumentality  of  traffic;  the  fact  that  a  car  is  in  a  train  moving 
interstate  traffic  or  has  been  commonly  used  in  interstate  traffic  cannot 
save  It  from  operation  of  the  state  statute  if  at  the  time  complained  of 
it  is  being  used  within  the  state  for  transportation  of  exclusively  state 
traffic. 

Demurrer  to  the  answer. 

W.  H.  Miller,  Asst.  Atty.  Qen.,  and  E.  E.  Eubanks,  Pros.  Atty., 
for  plaintiff. 

Smith  &  Robbing,  for  defendant. 

MIDDLETON,  J.     (Orally.) 

This  is  an  action  brought  to  recover  a  penalty  of  one  hundred  dol- 
lars provided  for  by  act  98  O.  L.  75  passed  by  the  general  aasembly  of 
this  state,  on  March  19,  1906,  which  provides : 

"That  it  shall  be  unlawful  for  any  such  common  carrier  to  haul, 
OP  permit  to  be  hauled  or  used  on  its  line,  any  locomotive,  car,  tender, 
or  similar  vehicle  used  in  moving  state  traffic,  not  equipped  with  coup- 
lers coupling  automatically  by  impact,  and  which  can  be  uncoupled, 
without  the  necessity  of  men  going  between  the  ends  of  cars. ' ' 

The  petition,  in  substance,  alleges  that  the  defendant  company 
is  a  corporation  organized  under  the  laws  of  the  state  of  Michigan, 
and  is  engaged  in  operating  a  line  of  railroad  from  the  city  of  Detroit, 
in  said  state,  to  city  of  Ironton  in  this  state,  and  that  the  line  of  said 
railroad  company  passes  through  this  county. 

It  alleges  further  that  on  or  about  January  17,  1907,  the  defend- 
ant company  hauled  upon  this  line  of  railroad,  in  its  business  as  a 
common  carrier  in  this  county,  a  certain  railroad  car,  to  wit.  No.  4161 ; 
said  ear  being  then  and  there  used  for  moving  state  traffic  in  train 
second  54;  said  car  being  deficiently  equipped  so  that  the  same  could 
not  be  uncoupled  from  the  other  cars  of  said  train  without  the  necessity 
of  a  man  going  between  the  end  of  said  car  and  the  end  of  the  other 

•Affirmed,  Detroit.  Toledo  A  I.  Ry.  v.  State,  31  O.  C.  C.  100 
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eaiB  of  said  train,  ete.  The  petition  prays,  therefore,  for  judgment 
against  the  defendant  in  the  sum  of  $100. 

Now,  it  will  be  noticed  in  this  connection  that  this  petition  brings 
the  case  clearly  within  the  provisions  of  the  state  law  which  I  have 
just  read,  the  operative  fact  of  the  petition  being  that  this  car  in  ques- 
tion was  then  and  there  used  for  moving  state  trafBic.  ^     .    ^  , 

The  defendant  company  has  filed  an  answer  to  this  petition,  iind 
for  a  first  defense  sets  up,  in  substance,  that  it  was  at  the  time ''com- 
plained of  in  the  petition  a  common  carrier  engaged  in  the  business  of 
interstate  commerce  and  that  its  line  of  railroad  and  all  its  locomotives 
and  cars,  including  the  car  described  in  the  petition,  are  and  were  ei>m- 
monly  used  and  engaged  in  interstate  trafiic.    That  is  the  first  defense. 

The  second  defense,  in  addition  to  what  I  have  already  stated,  sets 
up  that  other  cars  in  the  train — this  second  54  train  described  in' plain- 
tiff's petition — were  actually  loaded  with  traflSc  consigned  from  points 
in  this  state  to  points  in  another  state. 

Now,  the  claim  of  the  defendant  company  upon  these  two  defenses 
IS,  in  substance,  that  it  is  within  the  exclusive  power  of  congress  to 
regulate  traf&c  between  the  states,  as  well  as  the  instrumentalities  of 
suQh  trafiSc,  which  would  include,  of  course,  cars,  locomotives;  and 
trains,  and  that  therefore  in  the  case  where  a  common  carrier  is  en- 
gaged in  interstate  trafiSc,  as  distinguished  from  state  trafiic,  all  its 
cars,  locomotives,  and  other  agencies  of  traflBc  are  withdrawn  from  the 
.control  of  the  state  and  come  under  the  control  of  congress  alone,  and 
that  this  act  of  the  state  of  Ohio,  in  so  far  as  it  seeks  to  control  these 
agencies,  is  unconstitutional  and  void. 

In  1893  the  congress  of  the  United  States  passed  an  act  similar  to 
the  state  act  I  have  just  read,  which  provides,  in  Sec.  2  thereof:    -    ^ 

**That  on  and  after  the  first  day  of  January,  eighteen  hundri^d 
and  ninety-eight,  it  shall  be  unlawful  for  any  such  common  earirier 
[that  means  railroad  companies  engaged  in  interstate  commerce}  to 
haul  or  permit  to  be  hauled  or  used  on  its  line  any  car  used  in  moving 
interstate  traffic  not  equipped  with  couplers  coupling  automatically-  By 
impact,  and  which  can  be  uncoupled  without  the  necessity  of  men  gding 
between  the  ends  of  the  cars."    (27  Stat,  at  L.  531.) 

It  will  be  observed  that  these  two  laws,  the  state  law  and  the 
federal  law,  are  practically  identical  in  defining  the  subjects  sought  to 
be  controlled  by  their  provisions  and  if  it  were  true,  as  claimed'  here 
by  the  defendant  company,  that  the  car  in  question  in  this  case  comes 
within  the  provisions  of  this  act  of  congress,'  and  under  the  condilaons 
specified  in  said  act,  it  will  not  be  questioned,  I  think,  that  the  state  law 
cannot  apply.  In  other  words,  there  can  be  no  dual  control  of  this  ^sar 
in  question  by  the  state  and  federal  government  at  the  same  time.''    - 

Now,  very  elaborate  briefs  have  been  filed  by  counsel  for  the  de- 
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fendant  company,  as  well  as  the  attorney-general  of  this  state  and  the 
prosecfuting  attorney  of  this  county  on  behalf  of  the  plaintiff,  and  it 
seems  that  the  question  involved,  in  this  case  is  regarded  by  all  parties 
as  a  very  important  question. 

I  have  very  carefully  examined  the  authorities  cited  by  counsel 
upon  both  sides,  as  well  as  the  authorities  which  I  have  been  able  to 
find  myself,  and  from  all  the  authorities  examined,  I  have  concluded 
that  under  the  federal  law,  before  there  can  be  a  violation  thereof,  it 
must  appear: 

First.  That  the  car  in  question  must  be  in  actual  use  as  an  instru- 
ment  of  interstate  traffic,  as  distinguished  from  state  traffic;  or. 

Second.  It  must  be  shown  that  it  was  the  intention  of  the  com- 
inon  carrier  to  so  use  the  car. 

Now,  I  think  these  two  propositions  are  clearly  shoi¥n  by  the  fed- 
eral authorities  under  this  statute.  Take  for  instance  Johnson  v.  Rail- 
way, 196  U.  S.  1  [25  Sup.  Ct.  Rep.  158;  49  L.  Ed.  363].  In  that 
case  the  court  holds  that  it  was  not  necessary  that  the  car  involved  in 
that  case  should  actually  be  engaged  in  interstate  movement  but  if  it 
appears  sufficiently  that  it  was  the  intention  of  the  defendant  company 
to  so  use  the  car,  it  is  a  violation  of  the  federal  statute,  if  the  car  is 
not  equipped  as  that  statute  requires. 

In  this  connection  it  must  be  further  observed  that  these  two  laws, 
by  their  very  terms,  do  not  apply  to  anything  more  than  a  car  or  single 
agency,  and  that  they  do  not  apply  to  trains.  The  train  is  not  the 
'*unit,"  in  other  words,  which  the  two  statutes  seek  to  control;  it  is 
the  car,  and  it  can  readily  be  seen  that  a  case  will  frequently  arise  in 
which  a  part  of  a  single  train  will  be  devoted  to  interstate  commerce. 
and  the  remainder  of  that  train  will  be  devoted  to  state  traffic. 

In  order  then  to  give  the  federal  statute  that  soope  and  application 
which  the  defendant  claims  in  this  case,  the  court  would  be  compelled 
to  apply  the  statute  not  to  the  separate  car,  but  to  the  train  as  a  whole. 
I  think,  and  I  so  hold,  that  the  statute  does  not  intend  anything  of 
that  sort. 

It  is  the  purpose  of  both  laws — both  the  federal  laws  and  the  state 
law — ^to  apply  solely  to  a  single  car  or  instrument  of  commerce,  and 
the  use  or  intended  use  of  the  particular  car  in  question  must  determine 
which  law  applies.  These  two  laws  are  not  contradictory  or  conflicting 
in  fbeir  terms.  There  is  nothing  in  the  language  of  the  state  law 
which  conflicts  in  any  way  with  any  of  the  provisions  of  the  federal 
law,  or  by  its  language  undertakes  to  control  the  same  thing  which 
federal  law  controls. 

'  The  language  of  the  federal  law  is,  ^'any  car  used  in  moving  inter- 
state traffic."  The  language  of  the  state  law  is,  **any  car  used  in  mov- 
ing %tate  traffic,"  and  that  the  state  has  the  right  to  control  in  cases 
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of  state  traffic  is  recognized  by  the  federal  courts.  Voelker  v.  BaiUwaijf, 
116  Fed.  Rep.  867,  873.  The  court  says  in  construing  the  federal 
statutes : 

''Legislation  on  this  matter  of  the  use  of  automatic  couplers  was 
sought  and  obtained  from  congress  as  well  as  from  the  state  legisla- 
tures; so  that  the  companies  would  not  be  afforded  a  loop-hole  for 
escape  from  liability  on  the  theory  that  the  agencies  used  in  interstate 
commerce  are  without  the  control  of  the  state  legislation." 

This  language  clearly  implies  the  conclusion  that  because  today 
these  agencies  might  come  under  the  provisions  of  the  federal  law, 
it  does  not  necessarily  follow  that  tomorrow  the  same  instrumentalities, 
the  same  agencies,  the  same  cars,  might  not  come  under  the  state  law. 
That  which  determines  which  law  should  apply,  is  the  use  or  intended 
use  of  each  particular  car  at  each  particular  time.  The  federal  courts 
are  always  particular  to  qualify  every  expression  by  limiting  it  to 
interstate  traffic. 

The  court  further  says  in  this  case: 

**When  companies  •  •  •  are  engaged  in  interstate  traffic^  it 
is  their  duty,  under  the  act  of  congress,  not  to  use,  in  connection  witk 
such  traffic,  cars  that  are  not  equipped  as  required  by  that  act.** 

It  necessarily  follows  that  if  ^  the  same  companies  are  at  the  same 
time  engaged  in  state  traffic,  it  is  their  duty,  tmder  the  state  law^  not 
to  use  in  connection  with  state  traffic,  cars  which  are  not  equipped  as 
required  by  the  state  law.  It  is  the  present  use  of  the  car  that  con- 
trols, not  the  general  character  of  the  train  in  which  the  car  may  be, 
nor  the  general  character  or  nature  of  the  business  in  which  the  com- 
mon carrier  is  engaged. 

In  this  case  it  was  held  that  it  was  not  necessary  in  order  to  bring 
the  car  within  the  provisions  of  the  federal  statute,  that  it  be  actually 
in  use  as  the  agency  of  interstate  commerce,  but.  it  was  sufficient  if  it 
appeared  that  it  was  designed,  or  intended  by  the  common  carrier  to 
use  it  for  that  purpose.  So  that  I  am  of  the  opinion  that  these  two 
statutes  do  not  conflict  in  any  way,  and  that  the  only  case,  after  think- 
ing the  matter  over,  in  which  there  might  be  a  serious  question  for  the 
court,  would  be  a  case  in  which  a  car  was  loaded  partly  with  state 
traffic  and  partly  with  interstate  traffic.  Now,  that  might  occur.  It 
might  occur  upon  the  line  of  the  defendant  company  in  this  case,  and 
it  probably  might  happen  that  this  company,  along  the  northern  part 
of  its  line  in  this  state,  would  place  in  some  car  that  was  partly  loaded 
with  traffic  designed  for  some  point  in  Michigan,  some  article  or  some 
merchandise  that  was  designed  for  some  point  in  the  state  of  Ohio. 

In  that  case  the  court  would  then  have  this  question  to  meet,  but 
not  under  the  facts  as  they  appear  in  this  case. 

The  petition  alleges  that  this  car  in  question  was  being  used  for 
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moving  state  traffic.  Neither  the  first  nor  second  defenses  in  the  an- 
swer denies  this,  but  the  defendant  simply  claims  that  this  car  wets 
cofiimQfdy  used  in  interstate  traffic,  as  well  as  all  of  its  other  cars  and 
locomotives.  It  is  not  the  common  use  of  the  car  which  determines  the 
question.  As  I  said  before,  it  is  the  present  use  of  the  car,  op  the 
present  intended  use  of  the  car  which  controls.  The  defendant  says 
in  the  second  defense  there  were  a  number  of  cars  in  the  train  which 
were  being  then  used  for  interstate  traffic.  But  it  is  of  no  consequence 
to  what  use  all  the  other  cars  in  that  train  were  being  put.  The  court 
is  only  dealing  with  the  car  described  in  the  petition. 

Now,  for  a  third  defense,  the  defendant  alleges  that  it  had  in  its 
employ  a  sufficient  number  of  competent  inspectors,  whose  duty  it  was 
to  properly  inspect  all  cars  and  equipment,  and  that  said  inspectors 
went  over  and  inspected  this  train,  and  all  cars  and  equipment  were 
in  good  repair  and  condition.  I  think  this  defense  is  very  fully  covered 
by  the  case  of  Wellston  Coal  Co,  v.  Smith,  65  Ohio  St.  70,  76  [87  Am. 
8t  Rep.  547;  55  L.  R.  A.  99]. 

The  demurrer  to  the  answer,  and  to  each  defense  of  the  answer, 
will  be  sustained. 


CRIMINAL  LAW— INTOXICATING  LIQUORS. 

[Coshocton  Common  Pleas,  December  28,  1908.] 
Daniel  Lamma  v.  State  op  Ohio. 

1.  Sufficiency  of  Affidavit  in  Rose  County  Local  Option  Law  PBOSEcrrnoN. 

An  affidavit  upon  which  Is  based  a  prosecution  for  violation  of  act  99  O.  L. 
35»  the  Rose  county  local  option  law,  sufficiently  complies  with  Sec.  6  of 
such  act  defining:  sufficiency  of  affidavits,  etc.,  that  sets  out  the  conduct 
of  the  accused  complained  of.  the  time  and  place  of  its  commission,  the 
person  to  whom  the  intoxicating  liquors  were  sold  or  furnished  as  a 
beverage  and  averring  that  such  furnishing,  etc.,  was  prohibited  and  un- 
lawful. 

2.  FuBNisHiNo  Intoxicating  Liquobs    Comprehends    all    Modes    of    Changing 
Possession  but  that  of  Sale. 

"Furnish**  as  used  in  act  99  O.  L.  35,  making  unlawful  the  furnishing  of 
intoxicating  liquors  as  a  beverage  to  another  within  prohibited  territory.     • 
should  be  given  its  most  catholic  meaning  and  comprehends  not  only 
giving  it  away. but  all  other  modes  of  putting  intoxicating  liquors  in  the 
power  of  another  for  beverage  purposes  not  amounting  to  sales  thereof. 

S,  Beverage  Purposes  as  Applied  to  F^rnibuinq  Intoxicating  Liquors  Com- 
prehends ALL  Illegal  Uses. 
Using  intoxicating  liquors  as  a  beverage  means  more  than  mere  use  as  a 
drink.  Hence,  a  furnishing  of  intoxicating  liquors  for  any  other  than 
legitimate  legal  purposes  constitutes  a  furnishing  for  beverage  purposes 
and  violates  act  99  O.  L.  35  in  territory  within  which  such  traffic  is 
prohibited. 

19  Dec.    Vol.  19 
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4.  Fine  of  |200  Dekmed  not  Excessive. 

A  fine  of  1200  by  a  magistrate,  the  heaviest  penalty  authorized  by  act  99  O. 
L.  35  for  violation  of  its  provisions,  is  not  excessive  upon  conviction  of 
accused  for  furnishing  intoxicating  liquor  for  distribution  as  a  beverage 
by  a  boot-legger. 

[Syllabus  approved  by  the  court] 

Error  to  Mayor's  court. 

J.  C*  Adams,  for  plaintiff  in  error. 

J.  L.  McDowell  and  Levi  Williams,  for  defendant  in  error. 

NICHOLAS,  J. 

This  cause  comes  into  this  court  upon  an  application  by  the  plain- 
tiff in  error  for  leave  to  file  a  petition  in  error  to  this  court  from  the 
Mayor's  court  of  the  city  of  Coshocton.  The  statute  (act  99  0.  L.  35) 
requires  that  in  cases  of  this  kind  the  petition  shall  only  be  filed  upon 
notice  and  hearing.  It  therefore  becomes  the  duty  of  this  court  to  look 
into  the  record  of  the  Mayor's  court  and  the  assignments  of  error  by 
the  plaintiff  in  error  to  discover  whether  or  not  there  are  grounds  for 
the  filing  of  such  petition,  and  in  doing  this  I  have  made  my  examinsr 
tion  as  thorough  as  I  should  have  done  if  the  hearing  had  been  upon  a 
petition  in  error  and  bill  of  exceptions,  the  same  having  been  filed  under 
the  general  statute  which  does  not  require  an  allowance  before  the  filing 
of  the  same. 

An  examination  of  the  record  in  this  case  discloses  that  this  was  a 
prosecution  of  the  defendant  below,  charging  him  with  a  violation  of 
the  county  local  option  law  passed  March  5,  1908,  99  0.  L.  35,  the  af- 
fidavit in  the  case  charging  him  with  having  furnished  intoxicating 
liquors  to  one  Edward  Stewart  on  or  about  December  1,  1908,  in  the 
city  of  Coshocton,  Coshocton  county,  Ohio. 

Th6  first  error  assigned  by  the  plaintiff  in  error  is  that  the  court 
erred  in  not  sustaining  defendant's  motion  to  quash  the  aflBdavit  filed 
in  the  case.  The  affidavit  is  in  substance  as  follows :  That  on  or  about 
December  1,  1908,  in  the  city  of  Coshocton,  Coshocton  county,  Ohio,  this 
defendant  did  then  and  there  furnish  intoxicating  liquors  as  a  beverage 
to  one  Edward  Stewart.  That  the  furnishing  of  intoxicating  liquors  as 
aforesaid  by  the  defendant  was  then  and  there  prohibited  and  unlawful. 

Under  the  general  practice  it  would  probably  be  at  once  conceded 
that  such  an  affidavit  would  hardly  be  sufficient,  but  in  Sec.  5  of  the 
said  act  of  March  5,  1098,  the  legislature  has  provided  that, 

**In  indictments,  affidavits  or  information  for  violation  of  this  act, 
it  shall  not  be  necessary  to  set  forth  the  facts  showing  that  the  required 
number  of  electors  in  the  county  petitioned  for  an  election  and  that 
the  election  was  held,  or  that  the  majority  voted  in  favor  of  prohibiting 
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the  sale  its  herein  provided.  But  it  shall  be  sufficient  to  state  that  the 
act  complained  of  was  then  and  there  prohibited  and  unlawful." 

In  other  words,  under  this  section  of  the  act  it  is  only  necessar}' 
to  set  out  the  conduct  of  the  defendant  complained  of,  the  time  and 
place  of  its  commission,  the  person  to  whom  the  intoxicating  liquors 
were  furnished,  and  the  further  allegation  that  the  same  was  prohibited 
and  unlawful,  and  this  I  find  the  affidavit  contains.  I  therefore  fail  to 
find  any  error  on  the  part  of  the  mayor  in  refusing  the  quash  the  in- 
formation. 

The  second  assignment  of  error  is  that  the  court  erred  in  not  sus- 
taining the  defendant's  motion  to  dismiss  said  cause  at  the  time  the 
state  rested  and  discharge  the  defendant.  This  assignment  raises  for 
the  first  time,  among  the  many  assignments  of  error,  the  most  important 
and  troublesome  question  found  in  the  investigation  of  this  case.  The 
act  of  the  defendant  complained  of  in  the  affidavit  is  the  furnishing  to 
Stewart  of  intoxicating  liquors  as  a  beverage  within  prohibited  territory. 
The  testimony  in  support  of  this  complaint  as  introduced  by  the  state 
discloses  this  state  of  facts :  That  in  the  home  of  this  defendant  there 
was  kept  a  considerable  quantity  of  intoxicating  liquors,  described  by 
the  witnesses  for  the  state  as  whiskey.  That  whiskey  is  an  intoxicating 
liquor  has  been  many  times  judicially  decided  by  the  courts  of  our 
various  states.  This  liquor  was  kept  in  the  home  of  this  defendant  for 
some  purpose,  the  amount  thereof  being  largely  in  exceSs  of  the  amount 
kept  by  the  ordinary  citizen  for  his  own  personal  consumption,  and 
kept  too  in  vessels  of  such  size  as  not  ordinarily  used  for  that  purpose. 
The  witne.ss  Stewart  says  that  he  was  authorized  by  this  defendant  to 
dispose  of  this  liquor  by  sale.  This  fact,  of  course,  at  this  period  in 
the  testimony  was  not  yet  disputed  by  the  defense. 

The  testimony  further  discloses  that  Stewart  did  dispose  of  some 
of  this  liquor,  particularly  that  sold  to  one  Frederick,  and  quite  prob- 
ably to  some  others.  It  is  not  disclosed  by  the  testimony,  however,  that 
the  liquor  was  furnished  by  this  defendant  to  Stewart  to  be  used  by 
Stewart  personally  as  a  beverage.  The  question  therefore  arises,  what 
is  the  legal  meaning  of  the  word  *' furnish"  as  used  in  that  statute? 

Our  own  Supreme  Court  in  State  v.  Munson,  25  Ohio  St.  381,  has 
held  that  where  an  adult  purchases  tw^o  drinks  of  whiskey  at  a  counter, 
takes  one  himself  and  passes  the  other  to  a  minor,  that  the  saloon 
keeper  may  be  convicted  of  furnishing  intoxicating  liquor  to  a  minor, 
upon  the  theory  that  though  the  adult  bought  and  paid  for  the  liquor 
for  the  minor,  the  bar  tender  is  guilty  of  furnishing,  but  in  this  state 
no  broader  signification  has  yet  been  attached  to  that  word,  and  we 
must  therefore  look  elsewhere  for  a  more  comprehensive  definition 
of  it. 

In  State  v.  Freeman,  27  Vt.   523,  I  find  this  language: 
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**The  word  *  furnish'  would  include  both  selling  and  giving  away 
cmd  every  other  mode  of  puttmg  spirits  in  the  power  of  another. 
Selling  seems  to  be  one  distinct  mode  of  offense  by  itself.  Furnishing 
was  intended  only  to  include  such  furnishing  as  was  done  by  dealers 
in  the  article  where  it  was  not  in  terms  sold.  It  may  include  other 
modes  of  affording  it  to  others  beside  giving  away,  but  clearly  do€s 
include  this." 

In  the  case  of  People  v.  Neumann,  85  Mich.  98  [48  N.  W.  Rep. 
290],  that  court  say: 

"The  word  *  furnishing'  in  the  statute  making  the  furnishing  of 
intoxicating  liquors  to  minors  a  crime,  is  somewhat  broader  than  the 
word  'giving'  and  means  letting  a  minor  have  liquor,  and  therefore  a 
saloon  keeper  who  without  protest  allows  an  adult  to  buy  intoxicating 
liquor  and  give  it  to  the  minor  to  drink,  is  guilty  of  violation  of  the 
statute." 

And  in  Dukes  v.  State,  77  Ga.  738  [4  S.  E.  Rep.  876],  that  court 
say: 

"Selling  or  furnishing  liquor  within  the  meaning  of  the  statute 
making  it  a  crime  to  sell' or  furnish  intoxicating^  liquor,  includes  the 
selling  or  giving  away -of  a  quantity  of  whiskey  for  the  use  of  a  sick 
person." 

It  will  be  seen  that  this  expression  ** furnishing"  is  the  broad, 
comprehensive  term  used  to  describe  any  mode  of  putting  spirits  in 
the  power  of  another,  and  as  I  read  and  understand  the  purpose  in 
the  minds  of  the  legislature  when  they  passed  this  law,  I  am  im- 
pressed with  the  idea  that  they  intended  to  give  to  this  word  its  most 
catholic  meaning,  that  meaning  which  the  supreme  court  of  Vermont 
gave  to  it  for  the  very  purpose  of  executing  and  carrying  out  the  will 
of  the  people  as  expressed  at  the  ballot  box. 

I  therefore  find  that  there  was  no  error  committed  by  the  court 
below  in  refusing  to  discharge  this  defendant  upon  the  motion  filed 
when  the  state  rested  its  case. 

As  to  the  third  and  fourth  assignments  that  the  court  erred  in  ad- 
mitting evidence  on  behalf  of  the  state  and  rejecting  evidence  offered 
by  the  defendants,  I  fail  to  find  anything  therein  prejudicial  to  the 
rights  of  this  defendant. 

The  fifth  assignment  is,  that  the  judgment  and  finding  of  the  court 
was  contrary'  to  the  evidence.  This  assignment  raises  the  question  of 
the  weight  of  the  evidence.  What  I  have  already  said  will  suflSciently 
indicate  that  there  was  sufficient  evidence  offered  by  the  state  to  justify 
the  conviction  of  this  defendant.  And  now,  has  the  testimony  offered 
by  the  defendant  so  weakened  that  testimony  as  to  require  at  the  hands 
of  the  court  below  an  acquittal?  I  most  certainly  think  not,  for  I  have 
no  hestitation  in  saying  that  in  all  the  criminal  cases  in  my  experience 
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aa  the  bench  and  at  the  bar,  covering  a  period  of  more  than  a  quarter 
of  a  eentuiy,  I  have  never  seen  a  defense  which  bore  more  un- 
mistakably the  evidence  of  manufacture  than  does  this  one. 

Assuming  that  this  defendant  actually  bought  or  in  any  wise 
obtained  the  quantity  of  liquor  which  he  says  he  did  just  before  this 
eounty  went  dry,  what  was  his  object  in  so  doing  t  Can  anyone  be- 
lieve that  a  man  in  his  financial  condition,  living  with  his  little  family 
in  quarters  such  as  he  occupied,  with  no  more  means  than  he  had, 
would  purchase  so  large  a  quantity  of  liquor  for  his  own  personal  use, 
and  if  he  did,  it  would  then  have  been  his  duty  to  have  safeguarded 
that  against  its  being  used  in  violation  of  the  law,  and,  moreover,  what 
was  meant  by  the  expression  of  his  wife  to  him  on  the  night  of  his 
arrest  that  'Mf  he  had  done  as  she  wanted  him  to  this  trouble  would  not 
have  occurred  r'  The  story  of  emptying  one  of  these  jugs  for  butter- 
milk is  too  unskillfully  planned  to  mislead  anyone,  and  was  only 
manufactured  because  they  both  saw  the  necessity  of  making  some  ex- 
planation for  keeping  liquor  in  small  bottles  instead  of  jugs.  The  story 
hasn't  even  the  semblance  of  truth  behind  it,  and  instead  of  weakening 
the  ease  as  made  by  the  state,  it  only  tended  to  strengthen  and  fortify 
the  daim  as  made  by  the  state,  and  the  story  as  told  by  the  witnt^ss 
Stewart  that  this  private  house  had  been  converted  into  a  storehouse 
for  boot-l^ging  and  this  defendant  was  furnishing  liquor  for  distribu- 
tion by  a  boot-legger  as  a  beverage. 

Using  intoxicating  liquor  as  a  beverage  means  something  more 
than  the  mere  using  of  it  as  a  drink.  It,  like  the  word  ** furnish,"  has 
a  broader,  more  comprehensive  meaning  than  is  sometimes  given  to  it. 

In  Commo^iwealth  v.  Mandeville,  142  Mass.  469  [8  N.  E.  Rep. 
327],  the  court  say: 

"The  use  of  liquors  as  a  beverage  does  not  mean  simply  that  the 
same  is  to  be  drunk,  but  the  word  *  beverage'  is  used  to  distinguish  the 
act  of  drinking  liquor  for  the  mere  pleasure  of  drinking  from  its  use 
for  medicinal  purposes." 

So  that  if  this  liquor  was  furnished  for  any  other  than  a  legitimate 
legal  purpose,  it  was  being  furnished  as  a  beverage  and  it  is  not 
claimed  in  this  defense  that  this  defendant  was  dispensing  it  with  any 
medicinal  object  in  view. 

I  therefore  fail  to  find  that  the  finding  of  the  court  below  was 
contrary  to  the  evidence. 

The  sixth  error  assigned,  that  the  judgment  and  finding  of  the 
ooort  is  contrary  to  the  law  and  the  evidence,  has  been  fully  answered 
in  what  I  have  said  with  reference  to  the  prior  findings. 

The  seventh  assignment  is  that  the  sentence  of  the  court  and  fine 
imposed  is  excessive.  By  reference  to  the  record,  I  find  that  the  court 
im{k)aed  the  penalty  of  $200  and  the  costs  of  the  prosecution,  and  in 
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default  the  commitment  of  the  defendant  to  the  Columbus  workhouae. 
This  is  the  heaviest  penalty  authorized  by  the  statute,  and  when  I  con- 
sider that  this  defense  was  absolutely  bereft  of  merit,  that  in  addition 
thereto  this  defendant  called  his  own  wife  as  a  witness  and  had  her 
lend  her  name  to  this  tissue  of  falsehood,  and  permitted  her  to  cover 
herself  with  shame  in  the  story  which  she  told,  I  can  only  feel  that  the 
legislature  probably  limited  the  officer  in  the  fixing  of  this  penalty  by 
limits  too  narrow  to  mete  out  a  proper  punishment. 

There  was,  therefore,  no  imposition  of  an  excessive  penalty.  In 
the  full  examination  of  this  record  I  find  no  error.  The  application, 
therefore^  for  leave  to  file  a  petition  in  error  is  refused. 


MUNICIPAL  CORPORATIONS— STREET  RAILWAYS. 

[Lorain  Common  Pleas,  1908.] 
Elyria  v.  Cleveland,  S.  W.  &  Col.  Ry. 

1.  Terms  and  Co^dition^  uroN  which  Municipality  may  Gbant  Street  Rail 
WAY  Franchises. 

In  Ohio  a  municipal  corporation  in  granting  a  street  railroad  company  per- 
mission to  construct  a  street  railroad  in  the  streets  of  the  city,  may  at 
least  prescribe  such  terms  and  conditions  as  are  in  furtherance  of  the 
duty  which  the  municipal  corporation  owes  to  the  public  and  are  es- 
sential to  the  preservation  of  the  streets  for  public  use,  provided  such 
terms  and  conditions  are  not  inconsistent  with  the  restrictions  placed 
upon,  nor  inconsistent  with  the  rights  granted  to  such  street  railroad 
company  by  the  legislature. 

2.  Contract  by  Street  Railway  to  Pat  Stipulated  Sum  of  Monet  to  WmKN 
Bridge  Crossed  by  rr,  Held  not  Invalid. 

When  an  extension  of  an  existing  franchise  is  granted,  the  city  has  authority 
to  prescribe  that  the  street  railroad  company  shall  widen  a  bridge  oc- 
cupied by  it  or  in  lieu  thereof  pay  a  stipulated  amount  to  the  city,  at  the 
city's  oplion,  and  such  provision,  when  the  ordinance  containing  the 
same  has  been  duly  accepted  by  the  street  railroad  company,  becomes  an 
agreement  binding  the  street  railroad  company  to  the  performance  of  the 
same. 

[Syllabus  by  the  court.] 
Demurrer. 

H.  A.  Pounds,  city  solicitor,  and  M.  B.  &  H.  H.  Johnsoiit  for 
plaintiff . 

C  W.  Collister,  E.  G.,  H.  C.  &  T.  C.  Johnson  and  Thompson, 
Qlitsch  &  Cinnij^er,  for  defendant. 

WASHBURN*  J. 

The  petition  in  this  case  discloses  that  the  plaintiff  is  a  municipal 
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corporation  and  the  defendant  is  a  private  corporation,  owning  and 
oi)erating  an  electric  railroad  which  on  October  22,  1907,  extended 
through  the  city  of  Elyria  and  over  and  across  a  certain  bridge  in 
the  city  of  Elyria. 

On  October  22,  1907,  the  plaintiff  passed  an  ordinance  granting 
to  the  defendant  ''a  renewal  of  previous  ^grants  and  granting  a  right 
to  lay  certain  street  railroad  tracks  in  the  city  of  Elyria  and  the  right 
to  extend  certain  street  railroad  tracks  and  to  lay  additional  tracks 
in  streets  of  said  city  and  the  right  to  construct,  maintain  and  operate 
a  street  railway  in,  upon  and  over  certain  streets  in  said  city,  together 
with  the  right  to  construct,  maintain  and  operate  all  the  necessary 
poles,  wires,  fixtures  and  appliances  requisite  for  the  construction,  main- 
tenance and  operation  of  the  said  street  railway ;  that  said  rights  were 
granted  in  consideration  of  certain  agreements  and  contained  certain 
conditions  named  in  said  ordinance,  among  which  was: 

**The  railway  company,  by  the  acceptance  of  this  ordinance,  agrees 
aff  follows : 

**  *To  pave  the  roadway  of  the  bridge  on  East  Bridge  street  on  which 
its  tracks  are  now  located,  with  the  same  material  and  in  the  same 
manner  as  East  Bridge  street  at  the  place  adjoining  said  bridge  is  now 
paved,  and  to  widen  said  bridge  to  the  full  width  of  roadway,  or  in 
lieu  of  widening  said  bridge,  to  pay  to  the  city  of  Elyria,  the  sum  of 
$15,000,  at  the  city's  option,  which  widening  shall  be  fully  completed 
on  or  before  October  1,  1908,  or  in  case  the  city  exercises  its  option 
of  accepting  the  money  in  lieu  of  said  widening,  that  said  money  shall 
be  paid  into  the  city  treasury  on  or  before  March  1,  1908.'  " 

Said  ordinance  was  approved  by  the  mayor  on  October  28,  1907, 
and  thereafter  duly  published,  and  said  ordinance  was  duly  accepted 
in  writing  by  the  defendant  on  October  28,  1907,  ''by  the  terms  of  which 
written  acceptanae,  said  defendant  agreed  to  be  bound  by  the  obligations 
and  conditions  which  said  ordinance  imposed  upon  said  defendant." 
Said  city  **on  November  26,  1907,  by  resolution  duly  passed,  elected 
to  accept  said  $15,000  in  lieu  of  the  widening  of  said  bridge  and  on 
November  29,  1907,  duly  notified  said  defenc^ant  in  writing  that  plain- 
tiff had  so  elected." 

The  defendant  failed  to  pay  said  $15,000  on  or  before  March  1, 
1908,  and  the  plaintiff  on  March  5,  1908,  made  written  demand  for 
the  same,  but  the  defendant  has  wholly  failed  to  make  any  pa3rment 
whatever.  The  prayer  of  the  petition  is  for  judgment  for  $15,000  and 
interest. 

Copies  of  said  ordinance  and  written  acceptance  thereof  are  at- 
tached to  the  petition,  but  not  made  part  thereof. 

A  demurrer  has  been  filed  to  this  petition,  the  claim  being  that 
the  city  had  no  right  or  authority  in  law  by  a  condition  in  said  ordi- 
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nance  to  make  a  contract  with  the  defendant  for  the  payment  of  said 
$15,000 

Certain  sections  of  the  Revised  Statutes  of  Ohio  will  be  considered 
in  determining  this  question,  and  it  may  be  proper  to  read  them  now. 

Section  3437.  ''Street  railways,  with  single  or  double  tracks,  side- 
tracks, and  turn-outs,  may  be  constructed  or  extended  within  or  with- 
out, or  partly  within  and  partly  without,  any  municipal  corporation 
or  unincorporated  village ;  and  offices,  depots,  and  other  necessary  build- 
ings for  such  railways  may  also  be  constructed." 

Section  29  of  the  Mun.  Code  of  1902  (Lan.  Rev.  Stat.  3763;  B. 
1536-183).  "The  right  so  to  construct  or  extend  such  railway  as  pro- 
vided in  Sec.  3437  Revised  Statutes  of  Ohio,  within  or  beyond  the  lim- 
its of  a  municipal  corporation  can  be  granted  only  by  the  council  there- 
of,  by  ordinance,  •  •  •  and  that  no  extension  of  any  street  rail- 
road located  wholly  without  any  such  city,  or  of  any  street  railroad 
wherever  located,  which  has  been  or  shall  be  built  in  pursuance  of  a 
right  obtained  from  any  source  or  authority  other  than  a  municipal 
corporation,  shall  be  made  within  the  limits  of  such  city,  except  as  a 
new  route,  and  subject  to  the  provision  of  Sec.  2501  of  the  Revised 
Statutes  of  Ohio  and  Sec.  30  of  this  act." 

Section  2501  (Lan.  Rev.  Stat.  3767  ;B.  1536-184).  *'No  corporation, 
individual  or  individuals  shall  perform  any  work  in  the  construction  of 
a  street  railroad,  until  application  for  leave  is  made  to  the  council 
in  writing,  and  the  council  by  ordinance  shall  have  granted  permission, 
and  prescribed  the  terms  and  conditions  upon,  and  the  manner  in  which 
the  road  shall  be  constructed  and  operated,  and  the  streets  and  alleys 
which  shall  be  used  and  occupied  therefor,  but  the  council  may  renew 
any  such  grant  at  its  expiration  upon  such  c<Inditions  as  may  be  con- 
sidered conducive  to  the  public  interest." 

Section  30  Mun.  Code  of  1902  (Lan.  Rev.  Stat.  3764;  B.  1536-185). 
''Nothing  mentioned  in  section  2501  of  the  Revised  Statutes  of  Ohio 
shall  be  done ;  no  ordinance  or  resolution  to  establish  or  define  a  street 
railroad  route  shall  be  passed,  and  no  action  inviting  proposals  to  con- 
struct and  operate  such  railroad  shall  be  taken  by  the  council;  and  no 
ordinance  for  the  purpose  specified  in  section  2501  of  the  Revised 
Statutes  of  Ohio  shall  be  passed  until  public  notice  of  the  application 
therefor  has  been  given  by  the  clerk  of  the  corporation  once  a  week, 
for  the  period  of  at  least  three  consecutive  weeks  in  one  or  more  of  the 
daily  papers,  if  there  be  such,  and  if  not,  then  in  one  or  more  weekly 
papers  published  in  the  corporation;  and  no  such  grant  as  mentioned 
in  section  2501  of  the  Revised  Statutes  of  Ohio  shall  be  made,  except 
to  the  corporation,  individual  or  individuals,  that  will  agree  to  carry 
passengers  upon  said  proposed  railroad  at  the  lowest  rates  of  fare«  and 
shall  have  previously  obtained  the  written  consent  of  a  majority  of  the 
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property  holders  upon  each  street  or  part  thereof,  on  the  line  of  the* 
proposed  street  railroad,  represented  by  the  feet  front  of  the  property 
abutting  on  the  several  streets  along  which  such  road  is  proposed  to 
be  constructed. 

**  Provided,  that  no  grant  nor  renewal  of  any  grant  for  the  con- 
struction or  operation  of  any  street  railroad,  shall  be  valid  for  a 
greater  period  than  twenty-five  years  from  the  date  of  such  grant  or 
renewal ;  and  after  such  grant  or  renewal  of  the  grant  is  made,  whether 
by  special  or  general  ordinance,  the  municipal  corporation  shall  not. 
during  the  term  of  such  grant  or  renewal,  release  the  grantee  from  any 
obligation  or  liability  imposed  by  the  terms  of  such  grant  or  renewal 
of  a  grant." 

From  a  consideration  of  these  and  other  statutes  and  an  examinar- 
tion  of  the  authorities  I  am  of  the  opinion  that  the  streets  and  high- 
ways belong  to  the  state  and  are  under  its  control,  but  the  state  has 
placed  the  streel;  of  a  city  under  the  control  of  the  city  authorities, 
subject  to  such  regulations  and  restrictions  as  the  state  has  or  may 
hereafter  see  fit  to  impose.  The  statutes  of  Ohio  confer  upon  munici- 
pal corporations  plenary  power  of  control  over  their  streets  and  has 
vested  in  them  the  fee  thereof,  in  trust  for  and  to  the  use  of  the  public* 
for  said  purposes,  subject  to  the  right  of  the  state  to  direct  the  mode 
of  administering  that  trust,  or  even  to  administer  it  for  itself.  So  far 
as  the  state  has  undertaken  to  do  this,  its  action  is,  of  course,  binding 
upon  the  municipal  corporations  of  the  state. 

The  view  most  favorable  to  the  defendant  in  the  ease  at  bar  is  that 
the  state  has  conferred  upon  a  corporation  organized  for  street  rail- 
way purposes  the  right  to  construct  and  operate  a  street  railroad  in 
municipal  corporations,  by  Sec.  3437  Rev.  Stat. — conditioned  upon  the 
ei1y*8  yielding  its  permission  under  the  regulations  prescribed  by  law. 
And  granting  that  the  defendant  derived  its  power  to  construct  its 
railway  in  the  streets  of  Elyria  from  the  state,  which  I  am  inclined 
to  think  is  the  correct  view,  the  question  is,  what  terms  and  conditions 
under  the  laws  of  Ohio  had  the  city  a  right  to  prescribe  before  it  yielded 
its  permission  to  the  use  of  its  streets  by  the  defendant  company? 

Under  the  view  of  the  law  here  taken,  it  could  prescribe  only  such 
terms  and  conditions  as  the  state  had  granted  it  authority  to  prescribe. 
Under  Sec.  2501  Rev.  Stat.,  heretofore  quoted,  the  city  in  granting 
permission  to  use  its  streets  for  a  street  railway  is  given  authority  to 
'*  prescribe  the  terms  and  conditions  upon  and  the  manner  in  which  the 
road  shall  be  constructed  and  operated.*' 

What  ** terms  and  conditions"  are  authorized  to  be  made  by  the 
cities  under  this  authority  1  Very  few  terms  and  conditions  are  pre- 
scribed by  the  legislature  itself  and  such  as  there  are  I  will  refer  to 
later,  and  the  policy  of  the  law  seems  to  be  to  leave  to  the  local  au- 
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thorities  the  right  to  prescribe  the  many  and  varied  terms  and  con- 
ditions appropriate  to  the  different  localities  and  which  must  always 
be  agreed  to  by  the  companies  receiving  the  permission  to  construct 
and  operate  a  street  railroad  in  the  streets  of  the  cities.  This  policy 
is  convenient  and  affords  protection  to  local  interest.  Whether  or  not 
a  certain  route  is  practical  or  desirable,  what  motive  power  should  be 
adopted,  whether  the  road  should  be  single  or  double  tracked,  thcf  kind 
of  rails  to  be  used,  what  the  gauge  of  the  track  should  be,  how  fre- 
quently cars  should  be  run  and  between  what  hours,  regulations  as  to 
street  paving  and  repairs,  joint  use  of  tracks  by  different  companies 
and  regulations  as  to  the  removal  of  snow  and  the  sweeping  and  sprink- 
ling of  tracks,  are  a  few  of  the  questions  which  may  arise,  and  for 
imperative  local  reasons,  governed  by  time,  place  and  circumstances, 
they  may  be  decided  differently  for  various  cities  and  villages,  yet 
wisely  for  all.  Hence,  the  legislature  of  this  state  has  adopted  the 
policy  of  permitting  the  local  authorities  and  the  corporations  to  settle 
these  matters  by  agreement  made  at  the  time  permission  is  granted. 

But  it  is  said  that  the  legislature  having  specifically  provided  for 
certain  terms  and  conditions  which  municipal  corporations  may  re- 
quire, has  indicated  a  legislative  intent  or  policy  to  restrict  the  power 
of  the  council  in  prescribing  tenns  and  conditions  to  those  things 
which  are  specifically  provided  for. 

It  is  true  that  at  the  time  the  original  section  which  is  now  Sec. 
2501  was  passed,  the  legislature  as  a  part  of  the  same  act  gi^ve  au- 
thority to  municipal  corporations  to  *' require  any  part  or  all  of  the 
track  between  the  rails  of  any  street  railroad  constructed  within  the 
corporate  limits,  to  be  paved  with  stone,'*  etc.,  and  at  the  same  time 
required  the  council,  when  the  street  was  less  than  sixty  feet  in  width, 
to  prescribe  certain  conditions  as  to  the  crown,  curb  and  gutter  of  the 
street  (Sees.  2503,  2504). 

If  I  understand  the  contention  of  counsel  it  is  that  municipal 
corporations  in  Ohio  are  restricted  to  these  terms  and  conditions  for 
which  specific  provision  has  been  made  by  the  legislature  and  to  such 
regulations  as  can  be  made  under  their  general  police  powers.  In  my 
judgment  such  a  construction  of  the  acts  of  the  legislature  is  not  war- 
ranted. 

In  the  first  place,  whatever  regulations  municipal  corporations 
have  a  right  to  make  under  their  police  powers,  can  be  made  without 
making  them  the  subject  of  an  agreement  in  an  ordinance  granting 
permission  to  use  the  streets,  and  therefore  there  i^  no  necessity  for 
including  them  in  such  ordinance.  Towtisend  v.  Circlevilley  78  Ohio 
St.  122.  And  in  the  second  place  if  the  power  of  the  municipal  t5or- 
porations  be  limited  merely  to  the  matters  of  pavement,  curb  and 
putter  provided  for  in  Sees.  2503  and  2504  Rev.  Stat.,  then  no  force 
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or  effect  or  meaning  whatever  is  given  to  See.  2501  where  mtinicipal 
corporations  are  given  the  general  authority  to  ''prescribe  the  terms 
and  conditions  upon  and  the  manner  in  which  the  road  shall  be  con- 
straeted  and  operated." 

The  better  rule  seems  to  be  that  while  these  matters  for  which 
specific  authority  is  granted  may  be  considered  in  arriving  at  the  general 
policy  of  the  legislature,  the  powers  of  municipal  corporations  are  not 
limited  to  them  and  that  while  municipal  corporations  have  authority  to 
make  terms  and  regulations  such  as  are  specifically  provided  for  in 
these  statutes,  they  also  have  general  authority  to  provide  terms  and 
conditions  as  provided  for  in  Sec.  2501  Rev.  Stat.  But,  of  course,  they 
cannot  legally  insist  upon  such  terms  and  conditions  as  are  incon- 
sistent with  the  rights  granted  to  the  company  by  the  legislature,  State 
V.  Traction  Co.  10  Circ.  Dec.  212  (18  R.  490),.  nor  inconsistent  with 
the  restrictions  already  placed  upon  the  company  by  the  legislature, 
nor  such  as  contravene  the  policy  of  the  law  as  shown  by  all  the  legis- 
lation on  the  subject. 

An  act  of  the  legislature  which  may  be  considered  together  with 
these  other  laws  in  determining  the  general  policy  of  the  legislature 
of  this  state  is  contained  in  the  municipal  code  of  1902,  wherein  the 
legislature  authorized  the  public  authorities  in  certain  cities  where 
street  railways  were  being  operated  under  grants  exacting  car  license 
fees,  to  agree  with  the  companies  for  the  payment  of  a  percentage  of  their 
gross  receipts  as  a  substitute  for  such  car  license  fee,  thus  recognizing 
the  right  of  municipal  corporations  to  exact  such  car  license  fees 
under  its  general  authority  to  prescribe  the  terms  and  conditions  upon 
which  the  street  railroad  should  be  constructed  and  operated  (Sec.  30 
Man.  Code  of  1902). 

It  is  the  common  practice  to  insert  many  terms  and  conditions 
in  franchises  of  this  kind,  and,  strange  to  say,  very  few  of  these  have 
ever  been  tested  in  the  courts  of  this  state,  and  in  none  of  the  cases 
where  tests  have  been  made  has  the  question  raised  by  demurrer  in 
this  case  been  determined. 

The  power  given  to  municipal  corporations  to  prescribe  terms  and 
conditions  is  general,  but,  of  course,  it  is  not  unlimited.  Terms  and 
conditions  which  would  contravene  the  policy  of  the  law  as  shown  by 
all  the  legislation  on  this  subject,  are  not  warranted.  Accordingly, 
it  has  been  held  that  the  city  has  no  right  to  determine  the  method  in 
which  differences  between  the  company  and  its  employes  should  be 
settled,  nor  rieserve  in  an  ordinance  a  right  to  purchase  at  a  future  date, 
for  those  matters  are  contrary  to  the  spirit  of  the  law.  Raynolda  v. 
Cleveland,  24  O.  C.  C.  215  (2  N.  S.  139).  This  holding  is  based  upon 
the  fact  that  such  terms  and  conditions  tend  to  keep  persons  from 
bidding  and  to  increase  the  rate  of  fare,  and  it  is  said  in  argument  that 
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the  terms  and  conditions  prescribed  by  the  ordinance  in  the  case  at 
bar  are  likewise  contrary  to  the  spirit  of  the  law,  because  they,  too, 
tend  to  keep  persons  from  bidding  and  to  increase  the  rate  of  fare. 

But  a  complete  answer  to  this  contention  is  found  in  the  alle^- 
tions  of  the  petition  which  show  that  the  case  at  bar  was  an  extension 
and  that  no  bids  were  asked  for  or  received.  This  case  is  not  one 
where  a  new  route  was  established  and  an  original  grant  made  to  the 
lowest  bidder,  and  whether  or  not  in  such  a  case  the  terms  and  con- 
ditions complained  of  in  this  case  could  be  enforced,  is  not  before  the 
court.  Here  we  have  an  extension  of  a  former  grant  and  the  terras 
and  conditions  complained  of  refer  to  the  repair  and  widening  of  a 
bridge  then  occupied  by  the  defendant's  tracks. 

The  legislature  has  placed  the  control  of  streets  in  the  municipal 
corporations  and  has  placed  upon  those  corporations  the  duty  of  keep- 
ing said  streets  open,  in  repair  and  free  from  nuisance.  It  has  also 
.provided  that  the  right  given  to  street  railways  by  Sec.  3437  Rev. 
Stat,  to  construct  or  extend  their  railways  within  the  limits  of  a  mu- 
nicipal corporation  "can  be  granted  only  by  the  council  thereof  by 
ordinance."  The  legislature  has  also  provided  that  in  granting  such 
permission  municipal  corporations  shall  have  authority  to  "prescribe 
the  terms  and  conditions  upon  and  the  manner  in  which  the  road  shall 
be  constructed  and  operated." 

Now,  from  the  consideration  of  these  statutes  and  the  other  stat- 
utes to  which  reference  has  been  made,  and  considering  the  fact  that 
the  terms  and  conditions  insisted  upon  by  municipal  corporations 
must  be  agreed  to  by  the  street  railroads  before  they  are  of  any  force 
and  effect,  and  considering  that  local  reasons  governed  by  time,  place 
and  circumstances  may  call  for  varied  and  different  terms  and  condi- 
tions appropriate  to  the  different  localities,  I  am  of  the  opinion  that 
the  legislature  of  this  state  has  adopted  the  policy  of  permitting  the 
local  authorities  and  the  street  railway  corporations  to  settle  by  agree- 
ment made  at  the  time  the  permission  is  granted  all  such  matters  as 
are  in  furtherance  of  the  duty  which  a  municipal  corporation  owes  to 
the  public  and  are  essential  to  the  preservation  of  the  streets  for  public 
use. 

How  is  this  policy  contravened  by  an  agreement  such  as  was  made 
in  the  case  at  barf  The  defendant  company  had  its  tracks  upon  the 
roadway  of  the  bridge  on  East  Bridge  street.  It  desired  to  have  its 
right  to  use  said  bridge  extended  beyond  the  time  covered  by  the 
original  permission.  Accordingly  the  city  and  the  company  agreed 
to  the  provisions  of  which  complaint  is  made,  the  company  agreeing 
to  pave  the  space  between  its  rails  on  said  bridge  and  to  widen  said 
bridge  to  the  full  width  of  the  roadway,  or  in  lieu  thereof  to  pay  $15,000. 
so  that  the  city  itself  might  widen  said  bridge,  said  widening  being 
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made  desirable  if  not  necessary,  in  part  at  least,  by  the  defendant's 
oeeapancy  of  the  same,  and  the  city  on  its  part,  in  consideration  of 
the  promise  of  the  defendant  to  pay  said  sum,  agreed  to  such  extension. 

Assuming  that  the  legislature  granted  the  defendant  company  the 
right  to  build  its  line  over  said  bridge,  it  did  not  thereby  place  a  burden 
upon  the  municipal  corporation  by  requiring  it  to  build  or  repair  the 
bridge  for  the  benefit  of  the  defendant.  The  legislature  placed  the 
duty  of  keeping  that  bridge  in  repair  upon  the  plaintiff.  It  also  gave 
to  the  plaintiff  the  absolute  right  to  decline  to  extend  the  right  of  the 
defendant  to  use  said  bridge.  How  can  the  spirit  of  the  law  be  vio- 
lated by  permitting  the  plaintiff  to  refuse  to* extend  the  defendant's 
right  to  use  that  bridge  unless  it  bears  the  burden  of  widening  it  so 
that  the  general  public  shall  not  be  deprived  in  whole  or  in  part  of 
its  right  to  use  said  bridge?  Considering  all  the  authority  that  is 
vested  in  the  municipal  corporation  in  reference  to  this  matter,  surely 
it  had  a  right  to  protect  itself  against  such  burden. 

The  city  council  having  control  over  its  streets  and  being  charged 
with  the  duty  of  keeping  them  open  and  in  repair  for  public  use,  and 
having  the  right  to  grant  or  withhold  permission  for  the  use  of  the 
ome  by  a  street  railway,  and  having  the  general  right  to  prescribe 
tenns  and  conditions  if  such  permission  is  granted,  when  called  upon 
to  give  consent  may  prescribe  terms  which  embrace  the  doing  of  all 
those  things  necessary  to  the  preservation  of  the  street  for  public  use. 

U  the  agreement  had  been  simply  for  the  widening  of  the  bridge, 
I  eannot  conceive  how  anyone  could  consistently  claim  that  that  was 
eontraiy  to  the  spirit  of  the  law,  and  the  fact  that  the  agreement  pro- 
vided for  the  payment  of  money  in  lieu  of  said  widening,  being  mani- 
festly for  the  purpose  of  accomplishing  the  same  object,  does  not,  in 
my  judgment,  make  the  provision  contrary  to  the  spirit  of  the  law. 

The  council  had  a  right  to  insist  at  least  upon  such  terms  and  con- 
ditions as  were  not  inconsistent  with  the  rights  granted  to  the  company 
by  the  legislature  and  which  were  not  inconsistent  with  the  restrictions 
already  placed  upon  the  company  by  the  legislature  and  which  did 
not  contravene  the  policy  of  the  law  as  shown  by  all  the  legislation  on 
the  subject. 

The  provision  in  question  is  not  prohibited  by  any  of  these  con- 
idderations  and  I  therefore  hold  that  the  city  had  a  right  to  enter  into 
the  agreement  and  that  the  defendant,  having  agreed  thereto,  is  bound 
thereby  so  far  as  this  demurrer  is  concerned. 

My  attention  has  been  called  to  the  legislation  and  decisions  in 
this  state  in  reference  to  telephone  companies  but  the  legislation  as 
to  street  railroads  is  so  different  from  the  legislation  as  to  telephones 
that  I  do  not  regard  the  latter  as  of  any  special  significance. 

The  right  of  telephone  companies  to  use  the  city  streets  has  been 
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conferred  by  direct  grant  to  the  telephone  companies  themselves,  with 
power  in  the  municipal  authorities  to  agree  upon  the  mode  of  use 
only,  but  without  authority  to  demand  or  receive  any  compensation 
for  the  use  of  the  street  beyond  what  may  be  necessary  to  restore 
the  pavement  to  its  former  state  of  usefulness.  And  under  such  re- 
stricted powers  the  municipal  authorities  cannot  enforce  an  agreement 
made  by  ordinance,  accepted  by  the  telephone  company,  granting  per- 
mission to  use  the  streets  of  the  city  upon  condition  that  the  company 
charge  its  subscribers  not  to  exceed  a  certain  price  for  its  telephone 
service.  Farmer  v.  Telephone  Co.  72  Ohio  St.  526  [74  N.  E.  Rep.  1078], 
It  will  be  noticed,  however,  that  the  grant  to  street  railway  com- 
panies in  Sec.  3437  Rev.  Stat,  is  not  as  clear  as  the  grant  to  telephone 
companies  in  Sec.  3454  Rev.  Stat.,  and  also,  that  the  powers  of  mu- 
nicipal corporations  as  to  street  railways  are  much  greater  in  Sec. 
2501  (Lan.  3763,  3767;  B.  1536-183^  1536-184)  Rev.  Stat,  than  the 
powers  of  municipal  corporations  as  to  telephone  companies  in  See. 
3461  Rev.  Stat. 

Demurrer  overruled. 


ERROR— INTOXICATING    LIQUORS— PARTIES— Tiftia 

[Perry  Common  Pleas,  December  8,  1908.] 
Perry  County,  by  T.  0.  Crossen,  Pros.  Atty.  v.  Thomas  J.  Tracy. 

1.  Prosecuting  Attobney  May  Bbino  Proceeding  in  Error  to  REyiEW  Decision 
OF  Probate  Judge  in  Rose  County  Local  Option  Law  Election  Contest. 

Section  9  of  Act  99  O.  L.  35.  the  Rose  county  local  option  law,  makes  It  the 
duty  of  the  county  prosecutor  upon  summons  of  the  probate  Judge  to  ap- 
pear and  defend  a  special  proceeding  to  contest  an  election  held  under  this 
act  regardless  of  whether  the  county  voted  was  voted  wet  or  dry.  Hence, 
having  appeared  on  behalf  of  the  county  in  the  proceeding  before  the 
probate  Judge,  the  prosecutor  has  the  right  to  continue  Its  defense  by 
filing  a  petition  in  error  to  the  common  pleas  under  Sec.  6708  Rev.  Stat 

2.  Last  Day  Included  and  First  Day  ExcLLn)ED  Sufficient. 

Section  4951  Rev.  Stat,  controls  in  the  computation  of  time  intervening  be- 
tween filing  a  petition  for,  and  holding  an  election  under,  act  99  O.  L.  35. 
for  county  local  option,  and  it  is  sufficient  that  the  first  day  be  excluded; 
the  last  day,  therefore,  is  properly  included. 

[Syllabus  approved  by  the  court] 

Motion  and  demurrer. 

J.  E.  Powell,  J.  W.  Dugaiit  Spencer  &  Donahue*  T.  O.  Crossen, 
W.  B.  Wheeler,  for  plaintiff  in  error . 
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H.  D.  Cochran*  T.  M.  Potter  and  John  Ferguson,  for  defendant 
in  error . 

WOOD.  J. 

The  record  shows  that  on  October  2,  1908,  an  election  was  held 
in  Perry  county,  Ohio,  nnder  the  county  local  option  act  (99  O.  L.  35). 

On  October  10,  1908,  the  defendant  in  error  contested  the  validity 
of  the  election  by  filing  a  petition  with  the  probate  court  of  that 
county,  setting  forth  the  grounds  of  contest  as  follows: 

''For  the  reason  that  said  petition  was  filed  and  also  presented 
to  said  judge  after  two  o'clock  in  the  afternoon  of  September  12,  1908, 
and  said  order  for  said  election  was  made  on  the  evening  of  said  day 
at  or  after  the  hour  of  seven  o'clock,  and  twenty  days  did  not  expire 
until  after  the  hour  of  two  o'clock  in  the  afternoon  of  said  second 
day  of  October,  A.  D.,  1908,  the  day  upon  which  said  election  was 
ordered  as  aforesaid,  and  the  day  upon  which  it  was  held  as  afore- 
said." 

''For  the  reason  that  under  said  act  said  election  should  have 
been  held  not  less  than  twenty  nor  more  than  thirty  days  from  the 
filing  and  presentation  of  said  petition  to  said  common  pleas  judge,  and 
said  twenty  days  did  not  expire  until  after  two  o'clock  in  the  after- 
noon of  the  day  upon  which  said  election  was  commenced,  at  five 
o'clock  and  thirty  minutes  in  the  forenoon." 

"That  said  act  is  unconstitutional  and  void." 

The  probate  judge  issued  a  summons  addressed  to  the  county  prose- 
cutor, notifying  him  of  the  filing  of  the  petition  and  directing  him  to 
appear  in  said  court  on  behalf  of  said  county  at  the  time  named  in  the 
summons. 

The  prosecuting  attorney,  for  said  county,  appeared  and  filed  a 
demurrer  to  the  petition  on  the  ground  that  the  facts  stated  were  in- 
sufficient in  law. 

This  demurrer  was  sustained  as  to  the  third  ground  of  contest  and 
overruled  as  to  the  first  and  second  grounds  of  contest,  to  which  ruling 
in  overruling  said  demurrer  the  prosecuting  attorney  excepted. 

Upon  the  evidence  adduced,  the  court  found  that  said  election  was 
illegal  and  void  and  adjudged  the  same  to  be  set  aside  and  held  for 
naught,  to  which  the  prosecuting  attorney  excepted. 

al^  petition  in  error  has  been  filed  in  this  court  by  **  Perry  county, 
Ohio,  by  Tom  0.  Crossen,  prosecuting  attorney,  on  behalf  of  Perry 
county,  Ohio,  plaintiff  in  error,"  against  "Thomas  J.  Tracy,  defendant 
in  error,"  to  reverse  the  findings  and  judgment  of  the  probate  court. 

To  this  petition  the  following  motion  has  been  interposed: 

"Now  comes  the  said  Thomas  J.  Tracy,  defendant  in  error,  so 
named  and  characterized  in  the  paper  filed  herein,  and  called  a  peti- 
tion in  error,  for  the  purposes  of  this  motion  only,  and  for  no  other. 
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and  hereby  specially  limits  his  appearance  to  this  motion  and  its 
purposes  and  moves  the  court  here  to  dismiss  said  pretended  petition 
in  error  for  the  following  reasons,  to  wit: 

^' First:    That  said  alleged  pretended  plaintiff  in  error  has  not 
legal  capacity  to  sue. 

*' Second:  That  said  alleged  pretended  plaintiff  in  error  has  no 
legal  capacity  to  commence  or  prosecute  this  alleged  proceeding  in 
error. 

''Third:  That  said  alleged  pretended  plaintiff  in  error  was  not 
a  party  to  the  proceeding  in  the  probate  court  and  was  incapable 
of  being  a  party  in  that  court  and  is  incapable  of  being  made  a  party 
in  this  court/' 

The  three  grounds  of  this  motion  are  so  dependent  upon  each 
other,  they  will  be  considered  together. 

In  Summers  v.  Hamilton  Co.  5  Dec.  553  (7  N.  P.  542),  and  Hunter 
V.  Mercer  Co.  {Comrs.)  10  Ohio  St.  515,  our  courts  have  held  that 
without  statutory  authority  a  county  as  such  has  no  legal  capacity 
to  sue  or  be  sued.  These  were  civil  actions  and  the  law  was  correctly 
stated. 

An  election  contest  under  the  county  local  option  act  is  not  an 
action  as  recognized  by  the  civil  code,  but  a  special  proceeding,  Mission- 
ary Soc.  of  M.  E.  Church  v.  Ely,  56  Ohio  St.  405,  407  [47  N.  E.  Rep. 
537],  and  the  question  is:  Has  the  county  in  this  special  proceedings 
been  authorized  to  defend  the  validity  of  its  election. 

Section  9  of  the  act  reads: 

**Any  person  being  a  qualified  elector  of  the  county  wherein  an 
election  shall  have  been  held  as  provided  for  in  this  act,  may  contest 
the  validity  of  such  election  by  filing  a  petition  duly  verified  with 
the  probate  court  of  the  county  within  ten  days  after  the  election, 
setting  forth  the  grounds  for  contest. 

**The  probate  judge  upon  the  filing  of  such  petition  shall  forth- 
with issue  a  summons  addressed  to  the  county  prosecutor  notifying 
him  of  the  filing  of  such  petition  and  directing  him  to  appear  in  said 
court  on  behalf  of  said  county  at  the  time  named  in  the  summons, 
which  time  shall  not  be  more  than  twenty  days  after  the  election  nor 
less  than  five  days  after  the  filing  of  such  petition.  Any  qualified 
elector  in  such  county  may  in  person  or  by  attorney  appear  in  such 
contested  election  case  in  defense  of  the  validity  of  the  election.'* 

If  under  this  section  the  county  cannot  defend,  then  only  an 
elector  can,  and  if  he  does  not  appear  without  notice,  and  make  de- 
fense, then  any  election  might  be  .set  aside  upon  the  petition  and  evi- 
dence of  the  contestor  alone,  and  a  new  election  called  every  twetity 
days  at  the  expense  of  the  county. 

I  think  the  evident  intent  of  the  legislature  was  to  place  a  re- 
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sponsibility  upon  the  county  to  defend  the  validity  of  its  election, 
while  permission  is  also  given  to  any  elector  who  might  know  of  the 
contest  to  appear  by  himself  or  counsel,  and  take  part  in  the  defense. 

By  necessary  implication  I  think  the  county  is  authorized  to 
appear  by  its  attorney  foe  the  single  purpose  of  defending  the  validity 
of  its  election,  regardless  as  to  whether  the  election  was  in  favor  of, 
or  against,  county  local  option.  ^ 

After  being  duly  summoned  the  comity  prosecutor  did  appear  and 
make  defense  and  while  the  record  does  not  disclose  in  words  that  he 
api>eared  on  behalf  of  the  county,  yet  under  the  provisions  of  the  act 
the  county's  interest  was  the  only  interest  he  could  defend  in  his 
official  capacity.  I  conclude  that  he  defended  as  an  attorney  for  and 
on  behalf  of  Perry  county. 

Having  determined  that  the  county  was  authorized  to,  and  did, 
defend  in  this  case  in  the  probate  court,  the  remaining  question  is, 
has  the  county  a  right  to  continue  its  defense  by  filing  a  petition  in 
error  in  this  court.  This  question  is  settled  by  Sec.  6708  Rev.  Stat., 
which  provides  that  a  judgment  rendered  or  a  final  order  made  by  a 
probate  court  may  be  reversed,  vacated  or  modified  by  the  court  of 
common  pleas. 

So  I  find  that  Perry  county  by  its  county  prosecutor  is  author- 
ized to  file  its  petition  in  error  in  this  case.  Therefore,  the  motion  of 
the  defendant  in  error  is  overruled. 

It  is  agreed  by  the  parties  that  should  the  court  overrule  the  mo- 
tion it  should  next  pass  upon  the  general  demurrer  to  the  petition 
in  error.  A  single  question  is  raised  by  the*  demurrer :  Did  the  time 
required  by  law  intervene  between  the  order  made  by  the  common 
pleas  judge  and  the  day  upon  which  the  election  was  heldt  If  not, 
the  election  was  void.  That  part  of  Sec.  1  of  the  act  which  relates  to 
the  time  of  holding  an  election  reads  as  follows: 

**That  whenever  35  per  cent  of  the  qualified  electors  of  any  county 
shall  petition  the  commissioners  or  any  common  pleas  judge  of  such 
county  for  the  privilege  to  determine  by  ballot  whether  the  sale  of 
intoxicating  liquors  as  a  beverage  shall  be  prohibited  within  the  limits 
of  such  county,  such  commissioners  or  common  pleas  judge  shall  order 
a  special  election  to  be  held  in  not  less  than  twenty  nor  more  than 
thirty  days  from  the  filing  of  such  petition  with  the  commissioners  or 
common  pleas  judge  or  from  the  presentation  of  such  petition  to  said 
commissioners  or  common  pleas  judge." 

The  petition  was  filed  and  presented  to  the  common  pleas  judge 
on  the  twelfth  day  of  September  and  the  election  was  ordered  and  held 
on  October  2,  1908. 
,    The  law  does  not  regard  fractions  of  a  day,  and  it  is  immaterial 
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whether  the  order  was  made  in  the  first  or  last  hour  of  the  day  of 
September  12. 

The  contention  of  the  defendant  in  error  is  that  there  must  have 
been  twenty  full  or  clear  days  between  the  day  of  the  order  and  the 
day  of  the  election.  That  is,  the  day  of  the  order  and  the  day  of  the 
election  must  be  excluded  in  the  computation  of  twenty  days,  while 
plaintiff  in  error  claims  the  day  of  election  should  be  included  in  the 
computation. 

The  time  within  which  an  act  is  required  by  law  to  be  done  has 
always  been  a  question  for  legal  controversy,  and  the  decisions  of  courts 
of  last  resort  both  in  this  country  and  England  have  been  so  various 
that  no  difference  for  what  ruling  parties  may  contend,  their  positions 
can  be  supported  by  a  respectable  line  of  authorities. 

Ohio  and  a  number  of  other  states  have  undertaken  to  relieve  this 
uncertainty  by  enacting  a  law  in  harmony  with  most  of  the  modem 
decisions. 

Section  4951  Rev.  Stat.,  provides: 

'^Unless  otherwise  specially  provided,  the  time  within  which  an 
act  is  required  by  law  to  be  done  shall  be  computed  by  excluding  the 
first  day  and  including  the  last;  and  if  the  last  be  Sunday,  it  shall 
be  excluded." 

If  the  time  of  twenty  days  from  the  day  (September  12)  the 
election  was  ordered  to  the  day  of  the  election  (October  2)  is  com- 
puted by  this  rule,  then  the  election  was  legally  held. 

But  it  is  contended  that  by  the  wording  of  the  act  which  pro- 
vides that  the  election  shall  be  held  in  not  less  than  twenty  days  from 
the  presentation  of  the  petition  the  case  is  brought  within  the  exception. 
That  is,  mode  of  computing  time  here  is  **  otherwise  specially  pro- 
vided." 

In  commenting  upon  this  statute  our  Supreme  Court  in  a  reeent 
case.  State  v.  Elson,  77  Ohio  St.  489  [83  N.  E.  Rep.  904;  15  L.  R.  A. 
(N.  S.)  686],  says: 

''In  our  opinion  this  rule  of  the  statute  should  be  followed  and 
applied  in  the  interpretation  and  construction  of  all  statutes,  save  those 
where  the  language  of  the  provision  as  to  time  itself  clearly  forbids  it.*' 

To  take  this  case  out  of  the  ordinary  rule,  the  court  must  find 
that  the  computation  of  time  is  ** otherwise  specifically  provided"  by 
the  act  itself,  and  that  it  clearly  forbids  that  the  rule  of  the  statute 
should  be  followed. 

If  the  act  is  clear  and  specific,  it  is  a  sad  commentary  upon  the 
many  eminent  lawyers  and  judges  who  have,  so  ably  disagreed  in  their 
interpretation  of  similar  statutes. 

Were  this  a  new  question  and  two  elections  were  ordered  to  be 
held,  the  one  in  ten  days  and  the  other  in  not  less  than  ten  days  from 
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the  day  of  a  certain  act,  my  judgment  would  be  that  by  the  ordinar>' 
meaning  of  language  one  could  be  held  just  as  soon  as  the  other,  and 
after  an  examination  of  many  cases  I  feel  sure  the  current  of  modem 
authority  sustains  this  view. 

In  Stebbins  v.  Anthony,  5  Col.  348,  the  court  says: 

"The  general  current  of  modem  authority  is  that  where  a  statute 
reqidres  an  act  to  be  performed  a  certain  number  of  days  prior  to  a 
day  named,  or  a  definite  period  after  a  day  specified,  or  where  the 
time  is  to  be  computed  either  prior  or  subsequent  to  a  day  named, 
the  usual  rule  is  to  exclude  one  day  of  the  designated  period  and  to 
include  the  other." 

This  is  not  direct  authority  where  the  time  designated  is  "in  not 
less  than"  so  many  days,  but  in  28  Am.  &  Eng.  Enc.  Law  (2  ed.)  220, 
we  find  this  in  the  text  of  the  author : 

"A  much  vexed  question  is  whether  the  addition  of  the  phrase 
'at  least'  or  'not  less  than'  demands  clear  or  entire  days.  For  if  such 
should  be  the  case,  as  is  seen  above,  both  the  termuii  must  be  excluded. 
On  principle  it  would  seem  that  three  days  means  the  same  as  at  least 
three  days,  and  it  is  held  in  most  jurisdictions  in  the  United  States 
that  where  the  words  'at  least'  or  'not  less  than'  is  added,  the  termintts 
a  qw>  will  be  excluded  and  the  terminus  ad  quern  included,  in  accord- 
ance with  the  usual  rule." 

About  forty  cases  are  cited  by  the  author  in  support  of  the  text. 

In  a  recent  case  of  Brady  v.  Mdulton,  61  Minn.  185  [63  N.  W. 
Rep.  489],  where  an  act  provided  that  not  less  than  ten  da3rs'  notice 
of  the  special  election  should  be  given  by  publishing  the  same  in  a 
newspaper.    Held: 

'^That  in  the  computation  of  time  the  day  of  publication  should 
be  excluded  and  the  day  of  election  included." 

The  court  is  cited  to  the  Lord  Tenderdon's  test,  that  is,  reduce 
the  time  to  one  day  and  construe  the  statute  as  though  it  read  that 
the  election  should  not  be  held  in  less  than  one  day  from  the  presenta- 
tion of  the  petition,  from  which  it  is  argued  the  election  could  not  be 
held  on  the  f6llowing  day,  but  the  rule  is  not  supported  by  later  de- 
cisions of  the  courts  of  this  country  unless  it  be  the  state  of  Kentucky. 
When  the  rule  had  force  in  England  there  was  no  uniform  rule  for 
the  computing  of  time  and  it  was  not  computed  as  it  is  almost  uni- 
versally in  this  country  to-day,  that  is,  by  excluding  the  first  and  in- 
cluding the  last  day. 

1  Sutherland,  Stat.  Constr.  Se<?.  112,  gives  the  modem  rule  of 
computation : 

*'The  rule  is  so  generally  recognized  to  exclude  the  first,  or 
terminus  a  quo,  and  to  include  the  last,  or  terminus  ad  quern,  that  it 
requires  no  particular  words  for  its  application.    The  terminus  a  quo, 
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so  far  as  it  is  descriptive  of  a  period  of  time,  is  coincident  with  the  day, 
or  day  of  the  act  from  which  the  computation  is  to  be  made ;  that  day 
is  indivisible;  the  period  to  be  computed  is  another  and  subsequent 
period,  which  begins  when  the  first  period  is  completed.  The  last  day 
of  that  period  is  an  indivisible  point  of  time — ^the  termintis  ad  quern. 
When  that  point  is  reached  the  period  is  complete." 

By  this  rule  Lord  Tenderdon's  test  would  fail  just  as  it  would 
under  the  statute,  and  the  election  would  be  legal  on  the  day  following 
the  presentation  of  the  petition.  It  is  the  extreme  case  presented  which 
gives  an  apparent  absurdity  to  the  rule,  but  it  does  not  change  nor 
affect  its  legality. 

In  my  aim  to. reach  a  correct  conclusion  in  this  case,  and  one  which 
would  be  sustained  by  the  higher  courts,  which  I  have  presumed  would 
have  an  opportunity  to  review  my  judgment,  I  have  been  greatly  aided 
by  elaborate  briefs  from  counsel  upon  either  side,  showing  both  thorough 
research  and  able  discrimination  in  their  presentation  of  cases. 

I  am  of  the  opinion  that  the  demurrer  should  also  be  sustained. 

An  entry  may  be  drawn  in  accord  with  the  conclusions  reached, 
saving  all  rights  to  the  defendant  in  error  to  which  he  is  entitled. 


ELECTRICITY— NEGLIGENCE— TRESPASSERS. 

[Lorain  Common  Pleas,  March  21,  1908.] 

Helen  Smith,  Admrx.  v.  Cleveland  &  S.  W.  Traction  Co. 

Electric  Railway  Company  Maintaining  High  Tension  Wibe  over  Lands  or 
Another  at  Place  Where  Children  Congregated  to  Play,  Owes  Duty  to  Said 
Children.    Children  not  Trespassers  as  Against  Company. 
A  traction  company  maintained  a  high  tension  wire  over  the  lands  of  another 
at  a  point  where  children  were  in  the  habit  of  congregating  for  play  with- 
out objection  from  the  landowner;  said  wire  was  down  within  a  few  feet 
from  the  ground  for  some  time  and  a  nine-year-old  boy  playing  in  that 
vicinity  came  in  contact  with  the  wire  and  was  instantly  killed.    Held: 

(1)  That' said  boy  was  not  a  trespasser  or  even  a  bare  licensee  ajs  against 
said  traction  company  which  had  the  rigbt  only  to  build  *its  pole  line  and 
maintain  its  wire  in  the  air  on  said  poles,  and, 

(2)  That  if  said  company  knew,  or  by  the  exercise  of  ordinary  care  should 
have  known,  that  children  were  in  the  habit  of  congregating  at  that  point 
for  play  and  should  reasonably  have  anticipated  that  they  might  come  in 
contact  with  said  wire  and  be  injured  if  the  same  was  near  the  ground, 
then  the  company  owed  to  such  children  a  duty  greater  than  merely  not 
to  wilfully  or  wantonly  imperil  their  safety.  The  company  not  being  the 
owner  of  the  land  and  the  children  not  being  trespassers,  the  former  owed 
the  latter  the  duty  of  using  ordinary  care  in  maintaining  its  wire  a  proper 
distance  from  the  ground  and  is  liable  for  a  failure  to  discharge  that  duty. 

[Syllabus  by  the  court.] 

Demurrer. 
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F.  M.  Stevens  and  Johnston  &  Hammond,  for  plaintiff. 
E.  G.  &  H.  C.  Johnson,  for  defendant . 

WASHBURN,  J, 

This  matter  is  before  the  court  on  a  demurrer  to  the  second 
amended  petition.  Among  other  things,  the  second  amended  petition 
sets  forth  that  the  defendant  was  a  corporation  organized  and  doing 
business  under  the  laws  of  Ohio,  and  that  it  owned  and  operated  an 
electric  railway  and  in  connection  with  the  operation  of  said  railway 
it  owned,  operated,  maintained  and  used  a  certain  line  of  high  tension 
wires  around  and  through  the  outskirts  of  the  village  of  Oberlin,  Lorain 
county,  Ohio,  for  the  purpose  of  carrying  a  high  tension  current  of 
electric  power,  and  that  by  reason  of  the  strong  and  dangerous  cur- 
rent of  electricity  carried  on  the  said  high  tension  line  the  said  wires 
were  extremely  dangerous  to  the  life  of  any  person  coming  in  contact 
therewith.  That  said  line  was  constructed,  maintained  and  operated 
through  and  across  the  premises  of  one  B.  H.  Cherry,  which  said  prem- 
ises were  located  within  the  corporate  limits  of  the  village  of  Oberlin, 
and  that  the  defendant  had  only  the  right  to  set  its  poles  and  string 
its  wires  in  the  air  on  said  poles  across  the  said  premises  of  said  Cherry, 
and  that  said  Cherry  had  the  right  to  all  the  other  uses  of  the  real 
estate  beneath  the  high  tension  line  and  adjoining  it.  That  south  of 
said  line  and  near  where  it  crossed  said  Cherry's  land  there  was  located 
a  certain  athletic  ground  of  Oberlin  College,  and  that  north  of  said 
line  and  on  the  property  of  said  Cherry  there  was  a  pond  known  as 
Cherry's  pond.  That  said  line  was  located  about  midway  between 
said  athletic  ground  and  said  pond.  That  at  said  points  children  were 
in  the  habit  of  congregating  for  play.  That  the  defendant  knew  of 
the  location  of  said  ground  and  said  pond  and  of  the  use  made  thereof 
by  said  children,  or  by  the  exercise  of  ordinary  care  might  have  known 
of  the  same,  and  that  the  defendant  knew,  or  by  the  exercise  of  ordi- 
nary care,  might  have  known  that  children  congregated  at  said  points 
for  play  and  passed  and  repassed  under  said  pole  line  in  going  from 
said  athletic  ground  to  said  pond  upon  said  Cherry's  land,  with  full 
knowledge  and  permission  of  said  B.  M.  Cherry.  That  between  said 
points  the  defendant  permitted  its  high  tension  wire  to  sag  down  with- 
in a  few  feet  of  the  ground,  and  that  said  wire  had  been  in  such  con- 
dition for  some  time.  That  the  defendant  knew,  or  by  the  exercise 
of  ordinary  care  might  have  known,  of  its  condition.  That  said  wire 
was  uninsulated  and  was  in  said  condition  close  to  the  ground  because 
of  the  insufficient  and  improper  manner  in  which  said  pole  line  was 
.constructed.  That  on  September  30,  1906,  and  while  said  wire  was  in 
said  condition,  plaintiff's  decedent,  a  boy  nine  years  of  age,  together 
with  other  children,  was  on  his  way  to  the  aforesaid  pond,  and  in  order 
to  reach  it  passed  beneath  the  wire  of  said  high  tension  line  at  the  point 
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where  the  same  hung  near  the  ground,  and  that  the  wire  of  the  said 
high  tension  line  came  in  contact  with  his  body,  causing  him  to  receive 
an  electric  shock  resulting  in  his  death,  all  without  any  fault  or  negli- 
gence on  his  part.  That  he  had  no  means  of  .knowing  and  did  not 
appreciate  the  danger  of  coming  into  contact  with  said  wires,  and  that 
his  death  was  due  solely  to  the  gross  negligence  and  carelessness  of  the 
defendant,  in  that  said  pole  line  was  improperly  constructed,  and  that 
said  wires  were  not  properly  insulated,  and  that  it  permitted  the  samt* 
to  sag  down  close  to  the  ground  and  remain  in  that  condition,  without 
having  any  danger  signal  or  sign  displayed  at  said  point,  and  that  the 
defendant  knew  or  was  charged  with  knowledge  of  the  condition  of 
said  wires.  The  petition  also  sets  forth  the  names  of  decedent's  father 
and  mother  and  next  of  kin. 

The  defendant,  in  presenting. the  matter  to  the  court,  relied  upon 
but  one  contention,  and  that  is,  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  because  the  defendant  did  not 
owe  any  duty  to  plaintiff's  decedent.  It  is  said  in  ai^ument  that 
plaintiff's  decedent  was  a  trespasser,  or  at  best  a  bare  licensee,  upon 
the  premises  of  said  B.  M.  Cherry,  and  that  the  defendant  owed  him 
no  duty  except  that  of  not  wilfully  or  wantonly  imperiling  his  safety, 
and  there  being  no  claim  that  the  defendant  wilfully  or  wantonly 
injured  him,  therefore,  in  this  case  the  defendant  owed  plaintiff's  de- 
cedent no  duty  whatever. 

It  might  be  conceded,  I  think,  since  the  decision  of  our  Supreme 
Court  in  the  case  of  Wheeling  &  L.  E.  Ry,  v.  Harvey,  77  Ohio  St.  235 
[83  N.  E.  Rep.  66;  122  Am.  St.  Rep.  503],  that  had  said  pole  line  been 
maintained  just  as  it  was  by  the  owner  of  said  land,  said  B.  M.  Cherr}'. 
he  would  not  have  owed  plaintiff's  decedent  any  duty  in  the  premises 
for  the  violation  of  which  he  would  have  been  liable  in  damages.  It  is 
true  that  the  petition  states  that  plaintiff's  decedent  was  there  with  the 
full  knowledge  and  permission  of  said  Cherry,  but  it  is  not  claimed 
that  there  was  any  actual  permission  granted  plaintiff's  decedent,  and 
what  is  really  meant  by  that  allegation  is  that  said  Cherry  suffered  the 
children  to  come  upon  his  premises  and  play. 

So  that  with  that  understanding  of  the  petition  it  must  be  conceded, 
I  say,  that  under  the  authority  of  the  cases  above  referred  to,  Mr.  Cherry 
would  not  be  liable  to  plaintiff's  decedent  if  he  had  owned  and  operated 
said  pole  line  upon  his  own  premises. 

The  question  is,  is  the  duty  of  the  defendant,  who  merely  had  a 
right  to  maintain  its  pole  line  and  wires  across  the  premises  of  Mr. 
Cherry,  to  be  measured  by  the  sa-me  standard  as  the  duty  of  the  land- 
owner, Mr.  Cherry.  Does  the  fact  that  plaintiff's  decedent  was  a  tres- 
passer against,  or  a  bare  licensee  of,  Mr.  Cherry,  make  him  also  a  tres- 
passer against  the  defendant? 
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From  the  best  light  I  can  find  upon  the  subject  I  do  not  think  that 
plaintiff's  decedent  can  be  considered  as  a  trespasser  as  against  the  de- 
fendant in  this  case.  As  against  the  defendant  he  had  a  lawful  right 
to  pass  under  the  wire  of  the  defendant.  The  defendant,  according  to 
the  petition,  had  the  bare  right  of  building  its  pole  line  and  maintaining 
its  wire  in  the  air  on  said  poles.  It  did  not  own  the  land  or  any  right 
therein,  and  therefore  could  not  grant  to,  nor  withhold  from,  plaintiff's 
decedent  the  right  to  pass  under  its  wire  on  the  premises  of  Mr.  Cherry. 
If  plaintiff's  decedent  had  interfered  with  the  pole  and  wire  in  place,  he 
might  have  been  a  trespasser  as  against  the  defendant,  but  he  would  not 
be  a  trespasser  upon  the  defendant's  rights  if  he  came  in  contact  with 
the  wire  elsewhere.  He  did  not  interfere  with  the  defendant's  pole, 
neither  did  he  come  in  contact  with  the  wire  in  the  place  where  the 
defendant  had  a  right  to  maintain  it. 

It  seems  to  me,  therefore,  that  defendant's  duty  to  plaintiff's  de- 
cedent is  not  to  be  measured  by  the  same  standard  as  that  of  a  land- 
owner upon  whose  premises  a  trespass  is  committed.  The  defendant 
was  maintaining  a  high  tension  wire  charged  with  a  deadly  current 
of  electricity  and  was  charged  with  a  high  degree  of  care  as  to  all 
persons  who  were  lawfully  in  a  place  of  proximity  to  the  wire.  Its 
iJuty  was  governed  by  the  general  rule  that  a  person  is  liable  for  those 
results  of  his  ow^n  negligence  which  are  reasonably  to  be  anticipated. 
Had  it  been  the  owner  of  the  land,  it  would  have  been  exempted  from 
liability  as  to  trespassers  and  bare  licensees,  because  that  exemption 
is  necessary  to  secure  to  the  landowner  the  beneficial  use  of  his  land, 
but  why  should  the  exemption  be  extended  to  a  case  where  the  rights 
of  the  defendant  have  not  been  interfered  with? 

If  the  defendant  had  been  in  the  exclusive  use  and  occupancy  of 
the  land,  that  would  present  a  situation  where  it  would  have  the  right 
to  grant  or  withhold  permission  to  cross  the  same  and  to  control  the 
use  thereof,  and  it  would  entitle  it  to  claim  the  exemption  of  a  land- 
owner; but  the  exemption  of  the  landowner  is  in  the  nature  of  an 
exception  to  the  general  rule  that  a  person  is  liable  for  the  results  of 
his  negligence  which  are  reasonably  to  be  anticipated,  and  I  don 't  think 
that  the  exemption  should  be  extended  to  a  company  which  is  conduct- 
ing a  dangerous  current  of  electricity  over  property  not  owned  by  it 
and  in  which  it  has  no  interest  or  right,  except  the  right  to  set  its 
poles  and  maintain  its  wires  thereon.  If  such  a  company  maintains 
such  a  line  in  a  place  where  children  are  in  the  habit  of  congregating 
for  play,  it  ought  not  to  be  relieved  from  liability  for  its  negligence 
merely  because  the  children  are  trespassers  or  mere  licensees  as  against 
the  owner  of  the  land. 

If  the  defendant's  dangerous  wire  was  down  within  a  few  feet 
of  the  ground. at  a  point  between  said  athletic  ground  and  said  pond, 
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and  the  defendant  knew  that  fact,  or  by  the  exercise  of  ordinary  care 
might  have  known  that  it  was  down,. and  the  defendant  knew,  or  by 
the  exercise  of  ordinary  care  might  have  known,  that  children  were  in 
the  habit  of  congregating  at  said  points  for  play  and  passing  from 
one  point  to  the  other  under  its  wire,  without  objection  from  the  land- 
owner, Mr.  Cherry,  and  if  the  defendant  might  reasonably  have  antici- 
pated that  the  children  so  in  said  vicinity  might  come  in  contact  with 
said  wire  and  be  injured,  then  I  think  that  the  defendant  owed  a  duty 
to  plaintiflf's  decedent. 

I  am  of  the  opinion  that  the  petition  states  facts  which,  if  true, 
legally  bound  the  defendant  to  safeguard  against  occurrences  that 
could  be  reasonably  anticipated  or  contemplated  as  likely  to  occur. 
This  matter  being  new,  so  far  as  I  know,  in  Ohio,  I  have  made  a  rea- 
sonably diligent  search  for  cases  in  point,  and  while  I  have  found  one 
case  which  if  the  principle  there  laid  down  was  followed  would  perhaps 
exempt  the  defendant  from  liability,  I  have  found  two  cases  which  are 
fairly  in  point  and  which,  if  followed,  would  make  the  defendant  lia- 
ble, and  I  have  found  the  same  rule  stated  in  quite  a  number  of  cases 
where  the  facts  were  somewhat  similar  to  the  case  at  bar. 

The  case  which  exempted  the  defendant  from  liability  on  the 
ground  that  the  party  injured  was  a  trespasser  or  bare  licensee  as  • 
against  the  owner  of  the  property,  is  found  reported  in  Cumberland 
Tel  &  Tel  Co.  v.  Martin,  116  Ky.  554  [76  S.  W.  Rep.  394;  63  L.  R.  A. 
469;  105  Am.  St.  Rep.  229];  being  a  case  decided  by  the  Kentucky 
eourt  of  appeals.  That  was  a  case  where  a  telephone  company  in  fur- 
nishing service  to  a  store  had  negligently  constructed  its  line  so  that 
a  connection  was  formed  with  certain  iron  gratings  over  a  window 
under  the  porch  of  the  store,  and  the  young  man  who  was  killed,  in 
company  with  some  other  boys,  took  refuge  from  the  rain  under  the 
porch  of  said  building  and  sat  upon  a  box  with  his  back  against  the 
grating  over  the  window.  Lightning  struck  one  of  the  telephone  poles 
and  was  conducted  by  the  wire  to  the  porch  and  passed  on  to  the  iron 
roof  and  from  the  iron  roof  to  the  grating  and  thence  through  the 
body  of  the  deceased  to  the  ground,  killing  him  instantly.  The  cour^. 
in  disposing  of  the  case  used  this  language : 

**If  it  be  conceded  that  the  deceased  was  not  technically  a  tres- 
passer, but  a  licensee,  still  he  was  a  bare  licensee.  He  had  no  business 
at  the  store.  He  went  under  the  porch  to  get  out  of  the  rain  and 
remained  there  entirely  for  his  own  convenience.  The  owner  of  the 
property  was  under  no  liability  to  him  to  keep  it  safe.  If  the  telephone 
company  had  owned  both  the  building  and  the  wire,  it  would  not  have 
been  under  any  responsibility  to  the  deceased  for  his  injury,  although 
he  was  under  its  porch  by  its  implied  consent,  as  he  was  there  as  a 
bare  licensee,   for  his   own   convenience.     If  the  telephone   company 


Digitized  by 


Google 


Dec.}  NISI  PRIUS  AND  GENERAL  TERMS.  313 

Smith  V.  Traction  Co. 

would  not  be  responsible  if  it. owned  both  the  wire  and  the  building,  it 
is  certainly  under  no  greater  responsibility  when  it  owned  only  the 
wire.  If  it  had  put  its  own  wire  negligently  on  its  own  building,  and 
thus  endangered  its  being  struck  by  lightning,  it  would  be  responsible 
to  those  it  invited  to  the  building  in  a  dangerous  condition,  but  it 
would  not  be  responsible  to  those  merely  using  it  for  their  own  con- 
venience as  a  shelter  in  a  time  of  storm.  When  it  put  its  wire  negli- 
gently on  another  person's  building,  and  was  negligent  in  securing  it, 
it  violated  its  duty  to  him,  but  it  violated  no  duty  to  those  to  whom 
neither  he  nor  it  were  under  any  obligation.  We  therefore  conclude, 
for  the  reasons  stated,  that  plaintiff  made  out  no  cause  of  action  against 
appellant." 

It  will  be  noticed  that  the  defendant  in  this  case  was  not  engaged 
in  the  business  of  manufacturing  and  transmitting  over  said  wire  an 
exceptionally  dangerous  current  of  electricity.  No  wire  carrying  such 
a  deadly  current  was  in  the  vicinity.  To  cause  the  decedent's  death 
there  was  an  intervention  of  an  act  of  God,  which  alone  rendered  the 
situation  dangerous.  It  seems  to  me  that  the  same  result  could  have 
been  reached  in  this  case  by  holding  that  the  company  was  not  relieved 
from  liability  because  the  decedent  was  a  bare  licensee,  but  that  the 
company  was  not  liable  because  its  duty  to  the  decedent  was  to  provide 
against  injuries  to  him  which  might  reasonably  have  been  anticipated, 
and  that  considering  the  fact  that  the  wire  was  not  constructed  for 
the  purpose  of  carrying  a  deadly  current  and  the  defendant  was  not 
engaged  in  the  business  of  dealing  with  a  deadly  current  and  no  wires 
charged  with  such  a  current  were  in  the  vicinity,  and  considering 
also  the  source  of  the  deadly  current,  the  defendant  ought  not  under 
all  the  circumstances  of  the  case,  to  have  reasonably  anticipated  that 
injury  to  persons  upon  said  porch  was  likely  to  occur  from  the  negli- 
gent manner  in  which  its  wires  were  connected  with  said  building.  At 
least,  in  my  judgment,  the  defendant  ought  not  to  have  been  relieved 
from  liability  merely  because  the  injured  party  was,  as  to  the  land- 
owners, a  bare  licensee,  for  as  against  the  defendant  he  had  a  perfect 
right  to  be  where  he  was  and  he  did  not  violate  the  rights  of  the  de- 
fendant in  any  particular  whatever. 

It  seems  to  me  that  the  better  rule  is  laid  down  in  the  two  cases 
to  which  I  shall  now  refer.  In  these  cases  the  defendants  were  en- 
gaged in  handling  a  very  deadly  current  of  electricity  which  required 
a  very  high  degree  of  care  for  the  protection  of  the  public  generally, 
and  especially  of  all  those  who  were,  as  against  the  defendants,  law- 
fully in  the  vicinity  of  the  wires  carrying  the  same. 

In  Connell  v.  Electric  Ry.  &  Power  Co,  131  Iowa  622  [109  N.  W. 
Rep.  177],  the  facts  were  that  the  scene  of  the  accident  was  an  un- 
indosed  and  unimproved  tract  of  rough  land  covered  with  trees,  brush 
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and  weeds,  belonging  to  one  Hubinger. .  Over  this  property  the  de- 
fendant was  maintaining  its  electric  light  and  power  wires,  supported 
on  poles,  the  wires  being  in  general  insulated.  Deceased,  a  hay  of 
fourteen  years  of  age,  with  two  companions  a  few  years  older,  went  upon 
this  uninclosed  and  unimproved  property  of  Hubinger  to  get  some  zinc 
which  had  been  thrown  away,  in  order  that  they  might  sell  it  for  junk 
Deceased  in  some  way  came  in  contact  with  defendant's  wire  where  it 
had  been  allowed  to  sag  and  where  the  insulation  had  been  worn  off, 
apparently  by  contact  with  a  tree,  and  was  accidentally  killed  by  the 
shock.  The  Supreme  Court  in  disposing  of  the  case  laid  down  the  law 
in  the  syllabus  as  follows: 

.'' Though  plaintiff's  intestate  was  a  bare  licensee  or  trespasser  on 
the  land  of  H,  when  he  was  killed  by  coming  in  contact  with  defend- 
ant's electric  wire  extending  across  such  land,  where  it  had  been  allowed 
to  sag  and  where  the  in8ulation  was  worn  off,  defendant  is  liable, 
having  known  of  the  dangerous  condition  of  the  wire,  and  that  persons 
were  in  the  habit  of  going  near  the  place  of  danger." 

A  verdict  for  plaintiff  was  sustained  in  the  case,  notwithstanding 
the  fact  that  the  jury  found  in  answer,  to  questions,  that  the  plaintiff's 
decedent  did  not  have  the  consent  of  the  owner  or  occupier  of  said  land 
to  go  upon  the  same,  that  at  the  time  he  was  upon  said  premises  he 
had  no  right  to  be  there,  that  at  the  time  and  prior  thereto  the  owner 
of  the  land  forbade  persons  from  entering  upon  the  land  where  the 
injury  occurred,  that  the  place  where  the  injury  occurred  was  private 
and  that  the  plaintiflP  was  not  invited  to  go  upon  said  land  at  the 
place  where  said  injury  occurred  at  the  time  of  the  same. 

There  is  another  case,  Guinn  v.  Telephone  Co.  72  N.  J.  L.  276  [32 
Atl.  Rep.  412;  3  L.  R.  A.  (N.  S.)  988;  111  Am.  St.  Rep.  668],  which 
is  squarely  in  point.  In  that  case  William  C.  Guinn,  a  lad  thirteen 
years  of  age,  was  killed  by  contact  with  a  guy  wire  charged  with  elec- 
tricity. The  wire  was  one  of  the  character  used  for  telephone  con- 
struction, copper  wire  of  a  tensile  strength  of  250  pounds.  It  was  at- 
tached to  a  pole  on  which  were  strung  wires  of  the  defendant  alone. 
**The  injury  was  caused  by  the  guy  wire  breaking  and  falling  on  an 
electric  light  wire  belonging  to  another  company.  The  broken  wire 
fell  in  the  grass  in  a  field  belonging  to  Grulick.  Across  this  field  peo- 
ple were  accustomed  to  travel  without  objection,  but,  as  far  as  appears, 
without  other  right.  The  boy's  body  was  found  still  in  contact  with 
the  guy  wire  shortly  after  the  shock.  It  does  not  appear  that  he  had 
any  right  to  be  on  Gulick's  property,  except  such  as  may  be  inferred 
from  the  facts  stated.  The  contention  of  the  defendant  is  that  it  was 
under  no  duty  to  the  decedent  for  the  reason  that  he  was  a  trespasser 
on  Gulick's  property  or  at  best  a  mere  licensee."  The  court  held  in 
that  case,  ''that  the  telephone  company  was  under  a  duty  to  the  d^ 
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cedoit  to  exereise  care,  even  if  he  was  a  trespasser  as  between  himself 
and  the  landowner/'  and  the  court,  after  observing  that  the  liability 
of  the  defendant  rested  upon  the  fact  that  it  was  maintaining  wires 
which  might  become  charged  with  a  deadly  current  of  electricity  and 
stating  that  the  duty  to  exercise  care  is  established  as  to  travelers  upon 
the  highway  and  employes  of  the  defendant  or  of  another  company 
who,  in  the  exercise  of  their  rights,  are  likely  to  come  in  contact  with 
the  wires  and  as  to  all  persons  who  were  lawfully  in  a  place  of  prox- 
imity to  such  wires,  then  says : 

"The  question  presented  in  this  case  is  whether  the  duty  exists 
also  as  to  third  persons  who  are  not  at  the  time  in  the  exercise  of  any 
legal  right  •  •  •  In  the  present  case,  the  guy  wire  was  stretched 
over  an  open  field  across  which  people  were  accustomed  to  travel  with- 
out objection  by  the  landowner.  The  adjoining  field  was  used  as  a 
bail  ground.  It  was  probable  that,  if  the  guy  wire  broke,  some  one 
crossing  the  field  would  come  in  contact  with  it.  That  whoever  did  so 
was  a  trespasser  or  a  bare  licensee,  as  against  the  landowner,  cannot 
avail  the  defendant.  If  a  bare  licensee,  he  would  still  be  there  law- 
fully. If  a  trespasser,  his  wrong  would  be  to  the  landowner  alone, 
not  a  public  wrong,  nor  a  wrong  to  the  defendant.  The  case  difl^ers 
from  one  where  a  trespasser  or  licensee  seeks  to  recover  of  the  land- 
owner. A  landowner  may,  in  fact,  reasonably  anticipate  an  invasion 
of  his  property,  but  in  law  he  is  entitled  to  assume  that  he  will  not 
be  interfered  with.  His  right  to  protect  his  possession  and  to  use  his 
property  is  paramount.  It  is  these  considerations  which  led  this  court 
to  deny  the  liability  of  the  defendant  in  the  turntable  cases.  •  •  • 
The  general  rule  is  that  a  person  is  liable  for  those  results  of  his  negli- 
gence which  are  reasonably  to  be  anticipated,  the  exemption  of  the 
landowner  from  liability  as  to  trespassers  and  licensee  is  necessary  to 
Kcnre  him  the  beneficial  use  of  his  land ;  but  no  reason  exists  for  ex- 
tending this  exemption  to  a  case  where  the  rights  of  the  defendant  have 
not  been  interfered  with.  •  •  •  The  deceased  is  not  shown  to  have 
interfered  with  the  defendant's  rights.  The  right  to  maintain  the  pole 
and  wire  did  not  involve  the  right  to  have  the  wire  swing  loose  or  occupy 
another  portion  of  the  field." 

In  the  case  at  bar,  as  shown  by  the  second  amended  petition,  said 
high  tension  wire  was  down  at  a  point  where  said  line  turned  at  right 
an^es,  and  it  is  alleged  that  the  comer  pole  burned  in  two  near  the 
top  by  reason  of  electricity  passing  through  a  guy  wire  attached  near 
the  top  of  said  pole,  and  the  high  tension  wire  was  thus  permitted  to 
sag  down  and  form  the  hypotenuse  of  a  right-angled  triangle,  and  was, 
as  alleged  in  the  petition  "some  distance  away  from  the  aforesaid 
corner  pole  and  from  the  right  of  way  of  the  said  high  tension  line 
of  defendant."    So  that  it  fairly  appears  that  the  defendant,  in  main- 
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taining  said  wire  where  it  was  at  the  time  plaintiffs  decedent  was 
killed,  was  at  best  a  bare  licensee  itself,  and  if  that  is  so  it  could  not 
complain  that  the  plaintiff's  decedent  was  also  a  bare  licensee. 

At  the  risk  of  unduly  extending  this  opinion  I  might  add  that  if 
the  defendant  company  had  obtained  from  the  landowner  a  right  to 
maintain  its  high  tension  wire  across  h'ls  land  upon  poles  extending 
but  four  feet  from  the  ground  and  did  so  build  and  maintain  such  wires 
carrying  such  deadly  current  of  electricity,  it  would  almost  shock  one's 
sense  of  justice  to  permit  the  defendant  under  such  circumstances 
where  it  had  the  bare  right  of  maintaining  its  wire  so  close  to  the 
ground  and  had  no  other  interest  in  the  real  estate,  to  claim  that  it 
owed  no  duty  to  children  who,  without  objection  from  the  landowner, 
were  passing  on  said  real  estate  of  said  owner  under  said  high  tension 
wire. 

In  view  of  one  of  the  charges  of  negligence  in  this  petition,  that 
was.  practically  what  the  defendant  was  doing,  for  it  is  charged  that 
its  wires  were  down  close  to  the  ground  for  such  a  length  of  time  as 
that  the  defendant  by  the  exercise  of  ordinary  care  should  have  known 
it  was  there,  and  if  it  actually  knew  it  was  there,  or  in  law  should  have 
known  it  was  there,  then  it  was,  in  effect,  maintaining  it  there,  and  one 
who  so  maintains  such  a  deadly  wire  upon  the  property  of  another,  hav- 
ing no  interest  in  that  property  except  the  right  to  so  maintain  its  wire, 
must  in  all  fairness  and  justice  be  charged  with  some  duty  to  children 
who  come  upon  said  premises  by  the  mere  sufferance  of  the  owner. 

The  demurrer  will  be  overruled. 
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CONSTITUTIONAL  LAW— INJUNCTION— INTOXICATING 

LIQUORS. 

[Hancock  Common  Pleas,  1908.] 
*  Jacob  Oassman  v.  Arthur  E.  Kerns  et  al. 

1.  Right  to  Traffic  in  Intoxicating  Liquors  not  Inhebent. 

ThP  right  to  traffic  in  intoxicating  liquors  not  being  an  inherent  right,  act 
99  O.  L.  35,  commonly  called  the  Rose  county  local  option  law,  in  that  it 
prohibits  such  traffic  within  county  limits  after  an  election  against  the 
sale,  is  not  unconstitutional  as  violating  the  principle  of  the  inviolability 
of  private  contracts,  or  denying  the  constitutional  liberties  of  the  subject 
of  government. 

a.  Bobs  Law  Held  Constitutional. 

Act  99  O.  L.  35,  in  that  its  operation  is  submitted  to  vote  of  the  electors  of 
any  county,  is  not  uucons  itutional  as  being  a  delegation  of  legislative 
power  to  any  other  authority  than  the  general  assembly;  nor  is  it  un- 
constitutional because  it  is  a  general  law  without  uniform  operation. 

9.  BmVNtCEUENT  OF  PROHIBITORY  PROVISIONS  OF  ROSE  LaW  NOT  ENJOINABLE. 

Injunction  does  not  lie  to  test  the  validity  of  an  act  which  provides  a 
penalty  for  its  own  violation.  Hence,  an  adequate  remedy  at  law  being 
afforded  in  a  criminal  prosecution  under  the  act,  99  O.  L.  35,  for  the 
violation 'Of  its  provisions,  injunction  will  not  lie  to  prevent  enforcement 
of  the  act. 

4.  PRIVATE  Citizens  as  Parties  to  Constitutional  Test  Pboceedinos. 

Private  citizens  acting  in  no  official  capacity,  though  members  of  an  organ- 
ization whose  objective  is  the  enforcement  of  the  provisions  of  act  99  O. 
L.  35,  are  not  proper  parties  to  a  proceeding  to  restrain  its  enforcement. 
or  test  its  constitutionality. 

[Syllabus  approved  by  the  court] 
Demurrer  to  petition. 

a.  H.  Phelp8»  for  plaintiff: 

Cited  and  commented  upon  the  following  authorities :  1  Pomeroy, 
Eq.  Jurisp.  Sec.  3 ;  State  v.  Oarver,  66  Ohio  St.  555  [64  N.  E.  Rep. 
573] ;  State  v.  Yates,  66  Ohio  St.  546  [64  N.  E.  Rep.  570]. 

W.  B.  Wheeler,  W.  L.  David,  Charles  Blackford  and  A.  Q. 
Faller,  for  defendants. 

Cited  and  commented  upon  the  following  authorities:  Schmidt  v. 
Brennan,  16  Dec.  623  (4  N.  S.  239) ;  Poyer  v.  Des  Plaines  (VU.),  123 
111.  Ill  [13  N.  E.  Rep.  819;  5  Am.  St.  Rep.  494] ;  Burnett  v.  Craig,  30 
Ala.  135  [68  Am.*  Dec.  115] ;  Davis  v.  American  Society,  75  N.  Y.  362; 
Cavanaugh  v.  Cleveland  {City),  8  Deoi  329  (6  N.  P.  423) ;  Gordon  v. 
State,  46  Ohio  St.  607  [23  N.  E.  Rep.  63;  6  L.  R.  A.  749] ;  Stevens  v. 
State,  61  Ohio  St.  597  [56  N.  E.  Rep.  478] ;  Stevens  v.  State,  10  0.  F. 


♦Affirmed  by  circuit  court,  December  le,  lyob. 
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D.  81  [179  U.  S.  680;  21  Sup.  Ct.  Rep.  917;  93  Fed.  Rep.  793;  45  L. 
Ed.  384] ;  State  v.  Dollison,  68  Ohio  St.  688  [70  N.  E.  Rep.  1131] ; 
Lloyd  V.  Dollmn,  13-23  0.  C.  C.  571  (3  N.  S.  328) ;  State  v.  Dollisah,  14 
0.  P.  D.  380  [194  U.  S.  445;  24  Sup.  Ct.  Rep.  703;  48  L.  Ed.  1062] ; 
Carey  v.  State,  70  Ohio  St.  121  [70  N.  E.  Rep.  955] ;  Jeffrey  v.  State, 
72  Ohio  St.  647  [76  N.  E.  Rep.  1126]  •  Jeffrey  v.  State,  26  0.  C.  C.  591 
(4  N.  S.  494) ;  Columbus  v.  Jeffrey,  14  Dec.  609  (2  N.  S.  85) ;  Doering 
V.  Cincinnati,  76  Ohio  St.  636  [81  N.  E.  Rep.  1184] ;  Boston  Beer  jPo. 
V.  Commonwealth,  97  U.  S.  25  [24  L.  Ed.  989] ;  State  v.  Aiken,  42  ^. 
C.  222  [20  S.  E.  Rep.  221;  26  L.  R.  A.  345] ;  State  v.  Bixman,  162  Mo. 
1  [62  S.  W.  Rep.  828] ;  Beebe  v.  State,  6  Ind.  501;  State  v.  Crawford, 
28  Kans.  726  [42  Am.  Rep.  182] ;  Schwuchow  v.  Chicago,  68  Ills.  444; 
Thurlow  V.  Commonwealth,  46  U.  S.  (5  How.)  504  [12  L.  Ed.'  256] ; 
State  V.  Durein,  70  Kan.  13  [80  Pac.  Rep.  987] ;  Santo  v.  State,  2  Kwa 
165  [63  Am.  Dec.  487] ;  Adler  v.  Whitbech,  44  Ohio  St.  539  [9  N.  E. 
Rep.  672] ;  Vance  v.  Vandercook  Co,  170  U.  S.  438  [18  Sup.  Ct.  Eep. 
674;  42  L.  Ed.  1100] ;  Baxter  v.  State,  89  Pac.  Rep.  369  (Ore.) ;  Fields, 
Ex  parte,  39  Tex.  Crim.  Rep.  50  [46  S.  W.  Rep.  1127] ;  HancocU  ▼. 
Bingham,  31  Ky.  L.  Rep.  427  [102  S.  W.  Rep.  341] ;  Crowley  v.  Christ- 
ensen,  137  U.  S.  86  [11  Sup.  Ct.  Rep.  13;  34  L.  Ed.  620] ;  Bartlemeyer 
V.  Iowa,  85  U.  S.  (18  WaU.)  129  [21  L.  Ed.  929] ;  Giozza  v.  Tieman, 
148  U.  S.  657  [13  Sup.  Ct.  Rep.  721;  37  L.  Ed.  599];  Butch^' 
Benevolent  Assn.  v.  Live-Stock  Land.  &  Slaughter-House  Co.  83  U.*  S. 
(16  Wall.)  36  [21  L.  Ed.  394] ;  Cronin  v.  Adams,  192  U.  S.  108  [24 
Sup.  Ct.  Rep.  219 ;  48  L.  Ed.  365] ;  Rippey  v.  Texas,  193  U.  S.  504  [24 
Sup.  Ct.  Rep.  516;  48  L.  Ed.  767] ;  Field  v.  Clark,  143  U.  S.  649  [12 
Sup.  Ct.  Rep.  495;  36  L.  Ed.  294] ;  Weaver  v.  Cherry,  8  Ohio  St.  S64; 
State  V.  Parker,  26  Vt.  357;  State  v.  Messenger,  63  Ohio  St.  398  [$9  N. 

E.  Rep.  105]. 

DUNCAN.  J. 

This  suit  is  brought  by  the  plaintiff,  a  retail  dealer  of  intoxicating 
liquors  in  this  city,  seeking  to  test  the  constitutionality  of  what  is  known 
as  the  Rose  county  local  option  law  whereby,  on  a  majority  vote  of  the 
electors  of  any  county,  the  sale  of  intoxicating  liquors  therein,  as  a 
beverage,  may  be  prohibited  for  the  term  of  three  years.  The  petition 
recites  that  one  Arthur  E.  Kerns  and  one  Theodore  Bayless*,  the  sole 
defendants  herein,  with  others,  styling  themselves  as  **The  Hancock 
County  Local  Option  League,"  sought  to  avail  themselves  of  the  pro- 
visions of  said  law  and  circulated  petitions  in  pursuance  of  which  an 
election  was  held  in  this  county  on  November  16,  1908,  resulting  in  a 
dry  victory,  and  that,  under  the  provisions  of  said  law,  if  it  is  consti- 
tutional the  plaintiff's  said  business  will  become  unlawful  on  and  after 
December  16,  1908.    The  petition  further  recites  that  the  defendants 
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and  other  members  of  said  organization  threaten  and  intend,  and  will 
unless  restrained  therefrom,  attempt  to  force  the  plaintiff  into  obe- 
dience of  said  law  and  cause  him  tP  be  prosecuted  if  he  does  not  submit. 
,  The  objections  made  to  said  law  are  as  follows: 

1.  ^hat  it  violates  the  constitutional  liberties  of  the  subject  of 
government  under  both  the  constitution  of  Ohio  and  the  constitution 
of  the  United  States. 

2.  That  it  violates  th'e  principle  of  the  inviolability  of  private 
property. 

3.  That  it  violates  that  provision  of  the  constitution  of  Ohio  which 
delegates  to  the  general  assembly  all  that  legislative  power  as  is  not  by 
the  terms  of  the  constitution  reserved  to  the  people. 

4.  That  it  violates  Par.  1  of  Sec.  26,  Art.  2  of  the  constitution  of 
Ohio  requiring  all  laws  of  a  general  nature  to  have  a  uniform  operation 
throughout  the  state. 

5.  That  it  violates  the  concluding  paragraph  of  said  last-named 
section,  which  provides  that  no  act  shall  be  passed  or  take  effect  upon 
the  approval  of  any  other  authority  than  the  general  assembly. 

The  prayer  is  that  said  law  be  declared  unconstitutional  and  void, 
and  that  defendants  and  all  others  acting  with  them  be  enjoined  from 
interfering  with  him  in  the  orderly  conduct  of  his  said  business. 

The  defendants  file  a.  demurrer  to  this  petition  which  raises  the 
question  whether  the  defendants  Kerns  aiTd  Bayless  are  proper  par- 
ties defendants  for  the  object  sought,  whether  injunction  is  the  proper 
remedy,  and  whether  a  cause  of  action  otherwise  is  stated  in  the  pe- 
tition. 

Are  Kerns  and  Bayless  proper  parties  defendants?  Kerns  and 
Bayless  are  private  citizens.  They  are  made  defendants  here  in  no 
official  capacity  in  which  a  duty  devolves  upon  them  to  enforce  this 
or  any  other  law.  Hence,  they  can  represent  no  one  but  themselves 
and  any  order  made  on  them  would  bind  no  one  else.  The  fact  that 
they  belong  to  an  organization  whose  object  is  the  enforcement  of  this 
law,  means  nothing  in  a  legal  sense.  This  organization  does  not  repre- 
sent the  public,  or  any  considerable  part  of  it;  so  that,  any  decision 
of  this  case  could  bind  no  one  but  the  parties  to  it.  This  being  so,  the 
result  would  fall  far  short  of  determining  plaintiff's  right  to  continue 
his  business  in  this  county.  It  follows,  therefore,  that  said  Kerns  and 
Bayless  are  not  proper  defendants  to  this  action,  and  being  the  only 
defendants,  this  action  must  fail  for  this,  if  for  no  other  reason. 

It  is  also  to  be  observed  that  the  wrong  complained  of  is  not 
confined  to  the  plaintiff.  No  right  or  privilege  peculiar  to  him  is 
violated.  The  wrongs  inflicted  and  rights  invaded,  if  any,  affect  the 
public  on  one  side,  at  least,  and  the  questions  must  be  raised  in  such 
way  as  that  the  public  is  represented  and  bound  by  the  result. 
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Is  injunction  the  proper  remedy? 

It  has  been  decided  many  times  that  it  is  not.  The  principle  has 
long  since  become  elementary  that  a  court  of  equity  will  not  enjoin 
criminal  proceedings.  Bisphom,  Equity  (4  ed.)  Sec.  412.  This  is 
upon  the  theory  that  there  exists  an  adequate  remedy  at  law.  Where 
a  court  of  law  can  do  as  full  justice  to  the  parties  and  to  the  matter 
in  dispute  as  can  be  done  in  equity,  a  court  of  equity  will  not  stay 
proceedings  at  law.  The  principle  is  well  established,  and  is  universal 
in  its  application,  that  when  a  cause  belongs  to  the  jurisdiction  of  the 
law  courts,  equity  will  never  interfere  to  restrain  the  prosecution  of 
the  action.  Pomeroy,  Equity  Sees.  1361  and  1361n.  That  is  to  say,  it  is 
time  enough  for  plaintiff  to  t^  the  law  when  he  is  actually  attacked  by 
the  law.  This  is  illustrated  by  a  case  decided  by  our  own  circuit  court, 
Arnold  v.  Yaw  Wert  (ViL),  2  Circ.  Dec.  314  (3  R.  545),  where  it  is 
held  that, 

**A  court  of  equity  will  not  interfere  to  restrain  a  municipal  cor- 
poration, its  mayor  or  marshal,  from  enforcing  an  ordinance  prohibit- 
ing the  sale  of  intoxicating  liquors  within  the  corporation,  upon  the 
ground  of  the  illegality  of  such  ordinance,  until  the  right  of  the  com- 
plainant is  established  at  law." 

This  case  was  followed  by  Judge  Dissette  in  Cavanaugh  v.  Cleve- 
land (City),  8  Dec.  329  (6  N.  P.  423),  where  it  is  held  that, 

''An  injunction  will  not  be  granted  to  restrain  the  officers  from 
enforcing  the  law,  on  the  mere  theory  that  someone  questions  the 
validity  of  such  law  or  ordinance." 

See  also,  Schmidt  v.  Brennan,  16  Dec.  623  (4  N.  S.  239).  Such 
decisions  are  not  peculiar  to  Ohio.  The  principle  is  universal  and  de- 
cisions may  be  found  in  many  of  the  states  directly  in  line.  In  Missouri 
it  is  held  that, 

*'An  injunction  against  the  enforcement  of  a  statute  requiring 
the  inspection  of  beer  cannot  be  granted  on  the  ground  that  the  stat- 
ute is  unconstitutional,  where  the  statute  is  enforceable  only  by  crim- 
inal proceedings,  since  equity  has  no  jurisdiction  to  enjoin  criminal 
prosecutions." 

**  Setting  up  unconstitutionality  of  a  statute  in  defense  of  a  crim- 
inal information  or  indictment  gives  an  adequate  remedy  at  law 
against  the  statute,  which  will  preclude  the  equitable  relief,  where  it 
can  be  enforced  only  by  such  criminal  proceedings."  State  v.  Wood, 
155  Mo.  425  [56  S.  W.  Rep.  474;  48  L.  R.  A.  596]. 

It  is  held  in  Georgia  that, 

**  Courts  of  equity  will  not  by  injunction  prevent  the  institution 
of  prosecutions  for  criminal  offenses,  whether  the  same  be  violations 
of  state  statutes  or  municipal  ordinances ;  nor  will  they,  upon  a  petition 
for  an  injunction  of  this  nature,  inquire  into  t^e  constitutionality  of  a 
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legislative  act,  or  the  validity  or  reasonableness  of  an  ordinance  making 
penal  the  act  or  acts  for  the  doing  of  which  prosecutions  are  threat- 
ened.'^  Paulk  v.  Sycamore  (City),  104  Ga.  24  [30  S.  E.  Rep.  417;  41 
L.  R.  A.  772;  69  Am.  St.  Rep.  128]. 

See,  also,  the  following  authorities  to  the  same  effect:  Burnett 
V.  Craig,  30  Ala.  135  [68  Am.  Dec.  115] ;  Crighton  v.  Dahmer,  70  Miss. 
602  [13  So.  Rep.  237;  21  L.  R.  A.  84;  35  Am.  St.  Rep.  666] ;  Chrisholm 
V.  Adams,  71  Tex.  678  [10  S.  W.  Rep.  336] ;  Portis  v.  Fall,  34  Ark.  375; 
Suess  V.  Noble,  31  Fed.  Rep.  855;  Wallack  v.  Society,  67  N.  Y.  23. 

The  court  in  this  last  case  say: 

**The  unconstitutionality  of  the  act  of  1872  would  be  a  perfect 
defense  to  a  prosecution  for  the  penalties  given  by  it,  and  the  question 
as  to  the  constitutionality  of  the  act  has  not  been  determined.  It 
would,  doubtless,  be  convenient  for  the  plaintiff  to  have  the  judgment 
of  the  court  jipon  the  constitutionality  of  the  act  before  subjecting 
himself  to  liability  for  accumulated  penalties.  But  this  is  not  a  ground 
for  equitable  interference,  and  to  make  it  a  ground  of  jurisdiction  in 
such  cases  would,  in  the  general  result,  encourage,  rather  than  restrain, 
litigation."  It  is  hardly  necessary  to  say  that  this  argument  is  strik- 
ingly applicable  to  the  case  at  bar.  See  also,  Foyer  v.  Des  Flairtes 
(yfl.),  123  lU.  Ill  [13  N.  E.  Rep.  819;  5  Am.  St.  Rep.  494] ;  St.  Feter's 
Episcopal  Church  v.  Washington,  109  N.  C.  21  [13  S.  E.  Rep.  700] ; 
State  V.  O'Leary,  155  Ind.  526  [58  N.  E.  Rep.  703;  52  L.  R.  A.  299],  and 
other  eases. 

Is  a  cause  of  action  stated  in  the  petition,  otherwise?  This  requires 
us  to  consider, the  constitutional  objections  made  in  the  petition: 

1.  That  it  violates  the  constitutional  liberties  of  the  subject  of 
government.  This  objection  assumes  that  the  traffic  in  intoxicating 
liquors  is  an  inherent  right  of  the  citizen.  The  great  weight  of  author- 
ity is  to  the  contrary.  In  the  case  of  Crowley  v.  Christensen,  137  U.  S. 
86  [11  Sup.  Ct.  Rep.  13;  34  L.  Ed.  620],  Justice  Field,  after  dwelling 
upon  the  evils  resulting  from  the  sale  of  intoxicating  liquors,  says : 

"It  is  a  question  of  public  expediency  and  public  morality,  and  not 
of  federal  law.  The  police  power  of  the  state  is  fully  competent  to 
regulate  the  business — to  mitigate  its  evils  or  to  suppress  it  entirely. 
There  is  no  inherent  right  in  a  citizen  to  thus  sell  intoxicating  liquors 
at  retail;  it  is  not  a  privilege  of  a  citizen  of  the  state  or  of  a  citizen 
of  the  United  States." 

In  the  latter  cause  of  Giozza  v.  Tiernan,  148  U.  S.  657  [13  Sup. 
Ct.  Rep.  721;  37  L.  Ed.  599],  Chief  Justice  Fuller  says: 

*'The  privileges  and  immunities  of  citizens  of  the  United  States 
are  privileges  and  immunities  arising  out  of  the  nature  and  essential 
character  of  the  national  government,  and  granted  and  secured  by  the 
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constitution  of  the  United  States,  and  the  right  to  sell  intoxicating 
liquors  is  not  one  of  the  rights  growing  out  of  such  citizenship."  See 
also,  BaHemeyer  v.  Iowa,  85  U.  S.  (18  Wall.)  129  [21  L.  Ed.  929J. 
So,  it  is  held  by  the  supreme  court  of  Kansas,  Kansas  v.  Durein,  70 
Kan.  1  [78  Pac.  Rep.  152;  15  L.  R.  A.  (N.  S.)  908],  that  ''the  right  to 
sell  intoxicating  liquors  is  not  one  of  the  privileges  or  immunities  at- 
taching to  citizenship  in  the  United  States." 

Judge  McElvaine  in  State  v.  Frame,  39  Ohio  St.  399,  having  under 
discussion  the  Scott  law,  says  in  his  opinion  at  page  408: 

**And  further,  without  stopping  to  inquire  into  the  inherent  na- 
ture of  legislative  power,  it  is  certainly  safe  to  say,  that  in  the  absence 
of  conventional  limitations,  the  power  would  be  ample  for  the  making 
of  laws  absolutely  prohibiting  all  traflBc  in  intoxicating  liquors.  To 
maintain  this  doctrine  it  is  not  necessary  to  hold  that  the  right  to  traffic 
generally,  in  all  subjects  of  trade,  is  subject  to  legislative  control.  It 
is  enough  to  hold  that  a  traffic  which  tends  to  evil,  and  that  continually, 
is  under  the  absolute  power  of  the  general  assembly." 

Judge  Minshall  in  his  opinion,  in  AcUer  v.  Whitbeck,  44  Ohio  St. 
539,  574  [9  N.  E.  Rep.  672],  in  discussing  the  *'Dow"  law,  says: 

**It  is  averred  that,  from  a  long  time  prior  to  the  enactment  of 
this  law,  the  plaintiffs  have  been  engaged  in  the  traffic  in  intoxicating 
liquors,  and  have  had  a  large  amount  of  property  invested  in  the  busi- 
ness ;  and  it  is  claimed  that  the  law  cannot  be  made  applicable  to  them 
without  impairing  vested  rights.  The  claim  is  not  tenable.  It  would 
subvert  the  power  to  provide  against  the  evils  of  the  traffic,  and  place 
it  superior  to  any  regulation  whatever.  •  •  •  No  prescriptive 
right  can  be  claimed  by  persons  engaged  in  the  whiskey  traffic  against 
the  exercise  of  its  functions  by  the  legislature  of  the  state." 

Judge  Minshall  then  quotes  with  approval  from  the  opinion  of 
Chief  Justice  Taney  in  Thurlow  v.  Commonwealth^  46  U.  S.  (5  How.) 
504  [12  L.  Ed.  256],  as  follows: 

'*If  any  state  deems  the  retail  and  internal  traffic  in  ardent  spirits 
injurious  to  its  citizens,  and  calculated  to  produce  idleness,  vice,  or 
debauchery,  I  see  nothing  in  the  constitution  of  the  United  States  to 
prevent  it  from  regulating  and  restraining  the  traffic,  or  from  pro- 
hibiting it  altogether,  if  it  thinks  proper." 

2.  That  it  violates  the  principle  of  the  inviolability  of  private 
property.  This  contention  is  disposed  of  in  terms  by  the  decision  of 
our  Supreme  Court  just  referred  to.  On  this  point  Judge  Minshall 
further  says: 

**The  provision  of  section  9,  article  15  (section  18  of  the  schedule) 
of  the  constitution  has  stood,  since  its  adoption,  as  a  perpetual  admon- 
ition to  all  persons  engaging  in  the  traffic,  that,  in  doing  so,  they  place 
their  property,  invested  in  the  business,  subject  to  the  power  of  the 
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general  assembly  to  provide  against  evils  resulting  from  the  traffic. 
The  same  argument  was  made  in  Miller  v.  State,  supra,  agt^inst  the 
act  of  1854  prohibiting,  among  other  things,  the  sale  of  liquor  to  be 
drunk  on  the  premises  where  sold;  but"  it  met  with  no  favor  in  the 
court.  The  law  was  held  valid.  See  opinion  of  Thurman,  J.,  in  the 
case  MiUer  v.  State,  3  Ohio  St.  475,  484,  487." 

And  it  might  be  said  that  this  same  question  was  involved  to  a 
greater  or  less  extent  in  every  act  of  the  legislature  for  more  than 
half  a  century  having  in  view  the  regulation  or  prohibition  of  the  traffic 
or  the  place  where  it  was  carried  on,  and  that  the  holding  has  always 
sustained  the  exercise  of  the  power.  I  call  attention  to  a  few  of  the 
cases:  Burckholter  v.  McConnellsville  (Vt/.),  20  Ohio  St.  308;  Branson 
v.  Oberlin,  41  Ohio  St.  476  [52  Am.  Rep.  90] ;  Theis  v.  State,  54  Ohio 
St.  245  [43  N.  E.  Rep.  207] ;  Oordon  v.  State,  46  Ohio  St.  607  [23  N. 
E.  Rep.  63;  6  L.  R.  A.  749] ;  Stevens  v.  State,  61  Ohio  St.  597  [56  N. 
E.  Rep.  478] ;  State  v.  Dollison,  68  Ohio  St.  688;  affirming  decision  of 
lower  court  reported  in  Lloyd  v.  Dollisin,  13-23  0.  C.  C.  571  (3  N.  S.  328) ; 
Carey  v.  State,  70  Ohio  St.  121  [70  N.  B.  Rep.  955],  and  Jeffrey  v. 
State,  72  Ohio  St.  647;  affirming' decision  of  lower  court  reported  in 
Jeffrey  v.  State,  26  0.  C.  C.  591  (4  N.  S.  494).  The  conclusion  is, 
therefore,  that  such  legislation  does  not  violate  the  inviolability  of 
private  property. 

3.  That  it  violates  that  provision  of  the  constitution  which  dele- 
gates to  the  general  assembly  all  such  legislative  power  as  is  not  by 
the  terms  of  that  instrument  reserved  to  the  people.  This  objection 
may  be  disposed  of  in  connection  with  the  fifth  objection. 

4.  That  it  violates  Par.  1  of  Sec.  26,  Art.  2  of  the  constitution  of 
Ohio  requiring  all  laws  of  a  general  nature  to  have  a  uniform  operation 
throughout  the  state. 

The  act  in  question  may  be  found  in  99  O.  L.  35.  It  provides 
that  whenever  35  per  cent  of  the  qualified  electors  of  any  county  shall 
petition,  etc.,  for  an  election  to  determine  by  ballot  whether  the  sale 
of  intoxicating  liquors  as  a  beverage  shall  be  prohibited  within  the 
limits  of  such  county,  etc.,  a  special  election  shall  be  held,  and  if  a 
majority  of  the  votes  cast  at  such  election  is  against  the  sale  of  in- 
toxicating liquor  as  a  beverage,  then  the  selling,  furnishing  or  giving 
away  of  intoxicating  liquors  as  a  beverage  in  said  county  from  and 
after  the  expiration  of  thirty  days  from  such  election  is  prohibited 
and  unlawful,  punishable  by  fine  and  imprisonment.  The  act  com- 
prises eleven  sections  the  last  one  of  which  reads  as  follows:  Sec.  11. 
'*This  act  shall  take  effect  and  be  in  force  on  and  after  September  1, 
1908."  The  act  is  general.  It  does  not  apply  to  one  or  more  countiei? 
of  the  state  but  to  all.  It  is  for  the  benefit  of  any  county  whose  electors 
may  wish  to  take  advantage  of  it.     It  is  like  the  mechanic's  lien  law, 


Digitized  by 


Cjoogle 


324  SUPE3RI0R  AND  COMMON  PLEAS  COURTS.  [19 

Hancock  Common  Pleas. 

the  contractor  or  material  man  may  take  advantage  of  it  if  he  has  a 
case  calling  for  it  and  so  desires.  The  option  which  he  has  to  proceed 
under  it  does  not  destroy  its  uniform  operation.  The  same  principle 
is  seen  in  the  provision  of  law  which  allows  cities  and  villages  and 
boards  of  education  to  exceed  the  regular  tax  limit  by  vote  of  the 
electors  in  such  city,  village  or  school  district,  .or  sets  the  law  in  mo- 
tion which  provides  for  the  paving  of  a  street  upon  petition  of  the 
abutting  owners.  The  law  is  general,  it  is  in  effect,  it  is  operative,  but 
it  is  not  automatic  or  self  executing.  We  have  it  and  can  take  advantage 
of  its  provisions  if  we  so  desire,  just  like  the  other  laws  to  which  I  have 
called  attention.  It  is  a  privilege  conferred  upon  all  under  the  same 
terms  and  conditions.  That  the  act  was  of  a  general  nature  and  did  not 
have  uniform  operation  throughout  the  state,  was  one  of  the  objections 
made  to  the  **Beatty"  township  local  option  law,  passed  March  3,  1888, 
85  0.  L.  55,  with  provisions  similar  to  the  **Ro8e"  law  with  the  exception 
that  the  township  is  the  unit  of  territory  in  which  the  vote  is  had 
and  sales  made  unlawful.  Judge  Dickman,  in  Gordon  v.  Siate^  46  Ohio 
St.  607,  628  [23  N.  E.  Rep.  63;  6  L.  R.  A.  749],  disposes  of  the  ob- 
jection as  follows: 

'*The  provisions  of  the  act  are  bounded  only  by  the  limits  of  the 
state,  and  uniformity  in  its  operation  is  not  destroyed,  because  the 
electors  in  one  or  more  townships  may  not  see  fit  to  avail  themselves 
of  its  provisions.  The  act  makes  no  discrimination  between  localities 
to  the  exclusion  of  any  township.  Every  township  in  the  state  comes 
within  the  purview  of  the  law,  and  may  have  the  advantage  of  its 
provisions  by  complying  with  its  terms.  The  operation  of  the  statute 
is  the  same  in  all  parts  of  the  state,  under  the  same  circumstances  and 
conditions.  •  •  •  We  cannot  reach  the  conclusion  that,  because 
the  electors  of  one  township  may  decline  to  petition  the  trustees  to  order 
a  special  election  to  determine  by  ballot  whether  the  sale  of  intoxicating 
liquors  as  a  beverage  shall  be  prohibited,  every  other  township  in  the 
state  shall  be  deprived  of  that  privilege,  on  the  ground  that  the  act  is 
not  capable  of  a  uniform  operation." 

This  law  was  again  upheld  in  Stevens  v.  State^  61  Ohio  St.  597 
[56  N.  E.  Rep.  478],  and  again  by  the  United  States  Supreme  Court, 
Stevens  v.  State,  10  0.  F.  D.  81  [179  U.  S.  680;  93  Fed.  Rep.  793;  21 
Sup.  Ct.  Rep.  917;  45  L.  Ed.  384].  The  Beal  local  option  law,  passed 
April  3,  1902,  95  0.  L.  87,  was  sustained  in  Lloyd  v.  Dollisin,  13-23  0.  C. 
C.  571  (3  N.  S.  328),  afterwards  aflSrmed  by  the  Ohio  Supreme  Court, 
State  V.  Dollison,  68  Ohio  St.  688,  and  by  the  United  States  Supreme 
Court,  State  v.  Dollison,  14  0.  F.  D.  380  [194  U.  S.  445;  24  Sup.  Ct. 
Rep.  703;  48  L.  Ed.  1062]. 

5.  That  it  violates  that  provision  of  the  constitution  of  Ohio  which 
provides  that  no  act  shall  be  passed  or  take  effect  upon  the  approval  of 
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any  other  authority  than  the  general  assembly.  The  point  is  made 
under  this,  and  the  fourth  objection,  that  the  power  belongs  exclusively 
to  the  general  assembly,  and  that  prescribing  an  affirmative,  a  vote 
of  the  people  as  a  condition  precedent  to  its  active  operation,  delegates 
tQ  the  people  the  right  to  say  whether  the  law  shall  become  effective. 
This  also  must  be  decided  in  the  negative.  The  vote  of  the  people  is  a 
method  by  which  it  is  determined  whether  they  wish  to  avail  them- 
selves of  the  provisions  of  the  act.  An  individual  may  avail  himself 
of  the  provisions  of  an  act  provided  for  individual  benefit  by  mere 
action.  But  where  the  act  is  of  such  nature  that  any  considerable 
number  are  interested  and  must  act  in  concert,  the  petition  or  a  vote 
is  necessary  to  ascertain  the  majority  will.  The  legislature  made  the 
law  and  prescribed  the  contingency  upon  which  it  should  operate.  In 
this  behalf  Judge  Ranney,  in  Cincinnati,  W.  <&  ^.  By.  v.  Clinton  Co, 
(Comrs.)  1  Ohio  St.  77,  89,  says: 

**It  is  not  the  vote  that  makes,  alters,  or  even  approves  the  law, 
but,  as  well  remarked  by  one  of  the  counsel,  it  is  the  law  that  makes 
the  vote,  and  prescribes  ever3rthing  to  be  done  consequent  upon  it." 

Again  on  page  90,   it  is  said: 

"These  views  lead  to  the  conclusion  that  an  enactment  is  not  im- 
perfect which  makes  its  execution  depend  upon  the  contingent  approval 
of  persons  designated  in  it,  and  that  a  county  organization  may  be 
clothed  with  this  discretion;  and  if  the  commissioners,  the  agents  of 
the  county,  may  exercise  it,  it  seems  too  clear  to  be  doubted,  that  it 
may  be  conferred  upon  the  body  of  those  they  represent." 

This  was  another  one  of  the  objections  made  to  the  "Beatty"  town- 
ship local  option  law,  Gordon  v.  State,  46  Ohio  St.  607  [23  N.  E.  Rep. 
63;  6  L.  R.  A,  749].  After  citing  a  number  of  authorities  from 
other  states.  Judge  Dickraan,  speaking  for  the  court,  page  631,  disposes 
of  the  question  in  this  way : 

'*It  is  evident,  we  think,  that  the  act  whose  constitutional  validity 
is  called  in  question,  was  a  complete  law  when  it  had  passed  through 
the  several  stages  of  legislative  enactment,  and  derived  none  of  its 
validity  from  a  vote  of  the  people.  In  all  its  parts  it  is  an  expression 
of  the  will  of  the  legislature,  and  its  execution  is  made  dependent  upon 
a  condition  prescribed  by  the  legislative  department  of  the  state.  By 
its  terms,  it  was  made  to  take  effect  from  and  after  its  passage.  The 
qualified  electors  derive  their  authority  to  petition  the  trustees,  and 
the  trustees  obtain  their  authority  to  order  a  special  election,  directly 
from  the  legislature.  The  right  of  the  electors  to  register  their  votes 
for  or  against  the  sale  of  intoxicating  liquors,  is  conferred  by  the 
«ame  body.  If  a  majority  of  the  votes  cast  at  such  election  should 
be  against  the  sale,  the  traffic  in  intoxicating  liquors  is  thereby  prohib- 
ited and  made  unlawful,  by  virtue  of  the  act  of  the  general  assembly. 
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which  may  at  once,  if  a  change  should  come  over  the  legislative  will, 
repeal  the  law  and  avoid  the  result  of  the  election.  So  far  from  the 
vote  of  the  electors  breathing  life  into  the  statute,  it  is  only  through 
the  statute  that  the  electors  are  entitled  to  vote  at  the  special  election. 
While  they  are  free  to  cast  their  votes,  the  consequence  of  their  ag- 
gregate vote  is  fixed  and  declared  by  the  act  of  the  legislature.  The 
penal  sanction  of  the  act  is  subject  to  no  modification  by  the  action  of 
the  electors,  and  it  is  an  elementary  principle  that,  'the  main  strength 
and  force  of  a  law  consists  in  the  penalty  annexed  to  it.  Herein  is 
to  be  found  the  principal  obligation  of  human  laws.'  1  Blackstone's 
Com.  57.  In  some  of  the  authorities  which  we  have  examined,  the 
idea  is  prominent,  that  when  the  voters  are  called  on  to  express  by 
their  ballots  their  opinion  as  to  the  subject-matter  of  the  law,  they 
declare  no  consequence,  prescribe  no  penalties,  and  exercise  no  legi^ 
lative  functions.  The  consequences,  it  is  said,  are  declared  in  the  law, 
and  are  exclusively  the  result  of  the  legislative  will.'* 

See  also.  Peck  v.  Weddell,  17  Ohio  St.  271,  to  the  same  effect. 

It  may  be  said  in  conclusion  that  the  **Beatty"  township  local 
option  law,  the  **Beal"  municipal  local  option  law,  and  the  ''Bran- 
nock*'  and  "Jones"  residential  local  option  laws,  are  all  subject  to 
the  same  constitutional  attacks  as  are  made  upon  this  ''Rose"  county 
local  option  law,  and  that  they  have  all  stood  the  constitutional  test  of 
the  highest  court  in  the  state.  If  the  "Rose"  law  is  unconstitutional 
for  any  of  the  reasons  urged,  everyone  of  the  other  local  option  laws 
is  also  unconstitutional,  but  in  face  the  growing  sentiment  in  this  state 
against  the  saloon,  I  hardly  think  that  the  Supreme  Court  will  overrule 
a  long  line  of  well  considered  decisions  covering  a  period  of  fifty  years 
and  more  up  to  the  present  day  in  order  to  afford  the  plaintiff  the 
relief  which  he  seeks. 

Holding  the  views  which  I  have  expressed,  the  demurrer  to  the 
petition  and  amendment  thereto  is  sustained,  and  the  temporary  order 
of  injunction  heretofore  granted  herein  is  dissolved. 
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COUNTIES— OFFICE  AND  OFFICERS. 

[Clarke  Common  Pleaa,  October  Term,  1908.] 

State  of  Ohio  v.  Charles  C.  Coluks  st  al. 
State  of  Ohio  v.  Virginia  Twichell  bt  al. 

OOtFlITT  OOMMTSSIONEB,  INDIVIDUALLT  OB  BONB,  NOT  LIABLE  FOB  FaILUBB  OP  BOABD 

TO  Keep  Hiohwats  Ain)  Bridges  in  Repair. 

A  county  commissioner,  in  the  absence  of  bad  faith  or  corrupt  motivee, 
is  not  liable  individually,  or  upon  his  oiBcial  bond,  for  the  failure  of  the 
board  of  commissioners  of  which  he  is  a  member,  in  keeping  the  high- 
ways and  bridges  in  proper  repair. 

[For  other  cases  in  point,  see  3  Cyc.  Dig..  ''Counties,'*  SS  325-329. — Bd.] 

{Syllabus  by  the  court.] 

L.  E.  Laybourn,  Pros.  Atty.,  and  J.  B.  McQrew,  for  plaintiff: 
Cited  and  commented  upon  the  following  authorities:  Thomas  v. 
Wilton,  40  Ohio  St.  516;  Gregory  v.  Small,  39  Ohio  St.  346;  Stewart  v. 
Southard,  17  Ohio  402  [49  Am.  Dec.  463] ;  Ramsey  v.  Riley,  13  Ohio 
157;  Hamilton  Co.  (Comrs.)  v.  Mighels,  7  Ohio  St.  109;  Finch  v.  Toledo 
(Bd.  of  Ed.),  30  Ohio  St.  37  [27  Am.  Rep.  414] ;  Overholser  V.  Home 
for  Disabled  Soldiers,  68  Ohio  St.  236  [67  N.  E.  Rep.  487;  96  Am.  St. 
Eep.  658] ;  Morgan  Co.  (Comrs.)  v.  Transfer  <&  Storage  Co.  75  Ohio  St. 
244  [79  N.  E.  Rep.  237] ;  Ebert  v.  Pickaway  Co.  (Comrs.)  75  Ohio  St- 
474  [80  N.  E.  Rep.  5] ;  Hardin  Co.  (Comrs.)  v.  Coffman,  60  Ohio  St. 
527  [54  N.  E.  Rep.  1054;  48  L.  R.  A.  455];  Rahe  v.  Cuyahoga  Co. 
(Comrs.)  16  Circ.  Dec.  489  (5  N.  S.  97) ;  Billings  v.  Dressier,  7  Dec. 
250  (5  N.  P.  114) ;  Slingluff  v.  Weaver,  66  Ohio  St.  621  [64  N.  E.  Rep. 
574] ;  State  v.  Sloan,  20  Ohio  327;  State  v.  Alden,  12  Ohio  59;  Cham- 
paign Co.  (Comrs.)  v.  Church,  62  Ohio  St.  318  [57  N.  E.  Rep.  50;  48 
L.  R.  A.  738;  78  Am.  St.  Rep.  718] ;  Bray  v.  Barnard,  109  N.  C.  44 
[13  S.  E.  Rep.  729] ;  19  Am.  &  Eng.  Ene.  Law  (2  ed.)  194,  195;  Hemp- 
sted  V.  CargiU.,  46  Minn.  118  [48  N.  W.  Rep.  558] ;  State  v.  Tittman, 
54  Mo.  App.  490. 

>lartin  &  Martin,  W.  M.  Rockel,  Has:an  &  Hagan  and  Keller 
Si  Keifer,  for  defendants. 

ALLREAD,  J. 

These  actions  were  brought  by  the  state  for  the  use  of  Clarke 
county  against  the  defendants  upon  the  official  bonds  of  the  county 
commissioners  of  Clarke  county  to  recover  the  amount  the  county  has 
been,  compelled  to  pay  as  damages  to  the  owner  and  occupants  of  an 
automobile  who  were  injured  by  a  failure  of  the  board  of  commissioners 
to  keep  the  highway  and  bridge  at  a  certain  point  in  proper  repair. 

The  cases  are  submitted  upon  demurrer  to  the  petition.  The  main 
and  Controlling  question  is  whether  the  commissioners  are  liable  upon 
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their  oflSeial  bonds  for  a  failure  to  keep  the  highways  and  bridges  of 
the  county  in  proper  repair. 

It  is  conceded  that  prior  to  the  act  of  1894  neither  the  board  of 
commissioners  in  their  official  capacity  nor  as  individuals,  iu  the  absence 
of  bad  faith  or  a  corrupt  motive,  were  liable  to  a  party  injured  by 
neglect,  to  keep  the  highways  and  bridges  in  repair. 

The  prosecuting  attorney  who  brings  this  action  founds  his  con- 
tention upon  the  phraseology  of  Sec.  845  Rev.  Stat.,  as  amended  in 
1894,  and  Sec.  844,  fixing  and  prescribing  the  liability  of  the  official 
bond. 

Section  845  provides  among  other  things  that: 

''Any  such  board  of  county  commissioners  shall  be  liable  in  its  offi- 
cial capacity  for  any  damages  received  by  reason  of  its  negligence  or 
carelessness  in  keeping  any  such  road  or  bridge  in  proper  repair." 

Section  844  provides  that  the  official  bond  of  a  county  commissioner 
''shall  be  conditioned  for  the  faithful  discharge  of  his  official  duties, 
and  for  the  payment  of  any  loss  or  damage  that  the  county  may  sus- 
tain by  reason  of  his  failure  therein.*' 

In  the  case  of  the  Hardin  Co.  (Comrs,)  v.  Cojfman,  60  Ohio  St. 
527  [54  N.  E.  Rep.  1054;  48  L.  R.  A.  455],  it  was  held  that  the  county 
through  the  commissioners  in  their  official  capacity  was  liable  to  the 
party  injured  for  neglect,  but  expressed  no  opinion  as  to  the  liabilily 
of  the  commissioners,  individually,  or  upon  their  official  bonds. 

The  prosecuting  attorney  relies  upon  the  last  clause  of  the  con- 
dition of  the  official  bond  providing  for  the  payment  of  any  loss  or 
damage  that  the  county  may  sustain,  etc.  It  must,  however,  be  noted 
that  the  liability  to  the  county  is  founded  upon  the  failure  of  the 
commissioner  to  faithfully  discharge  his  duty. 

The  second  clause  fixing  the  liability  of  the  commissioner  and  his 
sureties  is  not  more  burdensome  and  exacting  than  his  general  lia- 
bility under  the  first  clause  providing  for  a  faithful  discharge  of  his 
official  duties. 

A  condition  in  an  official  bond  for  the  faithful  discharge  of  6£Jcial 
duties  does  not  add  to  the  common  law  liability  of  the  officer.  State 
V.  Chadwtck,  10  Or.  465;  State  v.  Egbert,  123  Ind.  448  [24  N.  E.  Rep. 
256] ;  Seaman  v.  Patton,  2  Cai.  (N.  Y.)  312. 

By  repeated  decisions  of  our  Supreme  Court,  a  public  official  Ls 
not  liable  individually  in  the  absence  of  bad  faith  or  a  corrupt  motive 
for  failure  to  properly  perform  a  duty  involving  judgment  and  dis- 
cretion. Thomas  v.  Wilton,  40  Ohio  St.  516;  Gregory  v.  Small,  39 
Ohio  St.  346;  Stewart  v.  Southard,  17  Ohio  402,  412  [49  Am.  Dec. 
463];  Ramsey  v.  Riley,  13  Ohio  157;  Brown  Co.  (Comrs.)  v.  Butt, 
2  Ohio  348. 

This  rule  is  specially  applicable  to  officers  havinpf  ohnrge  of  high- 
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wftys  and  bridges.     Dunlap  v.  Knapp,  14  Ohio  St.  64  [82  Am.  Dec. 
468]. 

The  rule  established  by  these  cases  has  been  cited  with  approval 
in  the  late  case  of  State  v.  Bair,  71  Ohio  St.  410,  427  [73  X.  E.  Rep. 
514]. 

To  create  a  personal  liability  for  mere  failure  to  perform  a  duty, 
say  the  court  in  the  case  of  Dunlap  v.  Knapp,  supra,  the  duty  devolving 
up(m  the  officer  must  be  ^^entire,  absolute  and  perfect"  and  that  the 
repur  of  roads  depends  upon  a  variety  of  ^ciicumstances,  chief  among 
whieh  is  the  availability  of  unappropriated  funds  and  labor  to  make 
the  repaiiB.     The  duty  is,  therefore,  one  of  judgment  and  discretion. 

In  Stewart  v.  Southard,  supra,  cited  with  approval  in  State  v.  Bcir. 
it  18  said  of  a  private  action  against  a  public  officer  that : 

''There  is  no  instance  of  an  action  of  this  sort  maintained,  for 
an  aet  arising  merely  from  an  error  of  judgment." 
and  the  court  in  State  v.  Bair  also  cites  with  approval  from  the  case 
of  Beimsey  v.  BUey,  supra,  that : 

"An  officer,  acting  within  the  scope  of  his  duty,  is  only  responsiblt^ 
for  an  injury  resulting  from  corrupt  motives." 

In  the  case  of  Dunlap  v.  Knapp,  it  is  said  that, 

"Where  a  duty  is  imposed  by  statute  upon  minor  political  or- 
ganizations, or  quasi  corporations,  without  their  consent,  for  purposes 
of  public  policy,  and  not  for  their  benefit,  but  that  of  the  public  at 
large,  an  omission  of  such  duty  lays  no  foundation  for  the  recovery 
of  private  damages,  unless  such  recovery  is  expressly  authorized  by 
statute." 

In  the  case  of  Thomas  v.  Wilton,  supra,  it  is  said  in  the  syllabus : 

"County  commissioners,  who  act  in  their  official  capacity  in  good 
faith  and  in  the  honest  discharge  of  official  duty,  cannot  be  held  to 
peiaiuially  respond  in  damages." 

So  well  settled  has  been  the  law  in  this  respect  that  no  case  of  lia- 
bility has  been  maintained  in  any  well  considered  case,  although  many 
ioatanees  have  occurred  in  which  injuries  have  been  inflicted  by  neglect 
and  "this  fact  alone,"  says  the  court  in  Dunlap  v.  Knapp,  '*is  strong, 
if  not  conclusive,  evidence  that,  in  public  estimation,  no  such  action  is 
mamtainable." 

This  being  the  accepted  law,  not  only  among  lawyers  but  in  public 
estimation,  it  would  appear  that  an  intention  to  charge  the  private  lia- 
bility of  public  officers  and  their  sureties  by  an  act  of  the  legislature 
should  eleariy  appear  from  the  terms  of  the  act.  It  should  not  be  in- 
ferred from  doubtful  words  as  against  public  officers  and  their  sureties 
who  have  acted  upon  the  general  acceptation  of  the  law. 

In  the  act  of  1894  the  legislature  chose  the  section  relating  to  the 
pnMie  capacity  of  the  commissioners  for  amendment. 
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If  the  legislature  had  in  mind  increasing  the  liability  of  the  indi- 
vidual commissioners  upon  their  bond  they  would  very  probably  have 
chosen  Sec.  844  for  amendment  and  given  the  right  of  action  direct. 
The  language  employed  indicates  that  public  liability  was  the. purpose 
of  the  amendment. 

The  liability  is  charged  against  *'the  board  of  county  commissioners'' 
and  '*in  its  official  capacity."  The  latter  clause  was  evidently  in- 
tended to  emphasize  the  public  character  of  the  liability,  and  makes 
still  more  evident  the  legislative  intent  to  charge  the  liability  against 
the  county. 

The  court  is  therefore  forced  to  the  conclusion  that  the  amendment 
of  1894  of  Sec.  845,  did  not  extend  the  liability  of  the  commissioners  in- 
dividually or  upon  their  official  bonds.  This  view  is  in  harmony  with  the 
clear  weight  of  authority,  both  in  text  books  and  in  the  decided  cases. 
Abbott,  Mun.  Corp.  Sec.  672-983 ;  Tracy  v.  Swartwout,  35  U.  S.  (10  Pet.) 
80  [9  L.  Ed.  354J ;  McCormick  v.  Burt,  95  lU.  263  [35  Am.  Rep.  163] ; 
Nagle  v.  Wakey,  161  lU.  387  [43  N.  E.  Rep.  1079] ;  Waldron  v.  Berry, 
51  N.  H.  136;  DanieU  v.  Hathaway,  65  Vt.  247  [26  Atl.  Rep.  970;  21 
L.  R.  A.  377] ;  Palmer  v.  Carroll,  24  N.  H.  314. 

This  view  is  also  sustained  by  reason.  A  commissioner  is  bound  to 
exercise  an  honest  judgment  upon  all  matters  of  discretion  and  duty 
entrusted  to  him. 

The  theory  of  the  plaintiff  would  give  the  county  the  advantage  of 
all  acts  of  the  officer  wherein  his  judgment  was  good,  and  hold  him  re- 
sponsible for  all  errors  and  mistakes.  This  is  fairly  stated  in  the  opin- 
ion in  Nagle  v.  Wakey,  supra: 

**The  towns  make  their  selections  of  commissioners  to  exercise  their 
judgment  and  discretion  in  repairing  and  improving  the  roads'  and 
bridges  of  the  towns;  and  when  the  public  have  had  a  fair  and  honest 
exercise  of  that  judgment  and  discretion,  they  have  got  all  that  we  think 
they  are  entitled  to.  It  would  be  against  reason  to  elect  commissioners 
to  use  their  best  judgment,  and  then  sue  them  for  doing  it.  We  do  not 
think  that  the  commissioners,  who  in  good  faith  and  to  the  best  of  their 
ability  have  expended  the  means  at  their  command  where  they  seemed  to 
them  most  needed,  can  be  called  upon  to  justify  their  judgment  to  the 
satisfaction  of  a  jury  at  the  peril  of  their  savings." 

llie  liability  stated  in  the  petition  is  founded  upon  the  acts  of  the 
commissioners  in  carelessly,  negligently,  and  willfully  permitting  the 
ditch  trench  or  open  space  ten  feet  deep  between  embankments  caused 
by  the  tearing  down  or  removal  of  a  bridge,  to  remain  open,  exposed 
and  unguarded  without  any  protection  whatever  by  means  of  light 
signal,  railing  or  other  barrier,  to  apprise  passers-by  of  the  existence 
of  said  open  space. 

It  may  be  conceded  that  a  strong  case  of  negligence  is  stated  against 
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the  commissidners  in  taking  out  this  bridge  and  leaving  the  space 
open  and  ongnarded,  yet  no  showing  of  bad  faith  or  dishonesty  is 
made. 

The  facts  stated  do  not  therefore  constitute  a  cause  of  action,  and 
tlie  demurreiB  are  sustained. 


INNKEEPERS. 

[Hamilton  Common  Pleas,  June,  1907.] 
*J06EPH  Hart  v.  H.  Roeckebs. 


£flD6iiro  HoiTSB  Knm  Liable  iob  Valuablbs  Belonoinq  to  Oubstb. 

Sections  4427  Rev.  Stat.  et.  seq.,  relating  to  guests'  depositing  valuables 
witli  the  landlord  for  safe-lceeping,  is  for  the  landlord's  protection. 
Hence,  where  a  guest  of  a  lodging  house  deposits  his  money  with  the 
proprietor  thereof  he  adopts  the  best  protection,  and  the  landlord  will 
not  be  permitted  to  deny  the  relation  of  innkeeper  and  guest  upon  mis- 
appropriation of  the  money  by  the  landlord's  servant 

(Syllabus  approved  by  the  court] 

MonoN  for  new  trial. 

W.  C.  McLean,  for  defendant. 
W.  A.  Rinckhoff,  for  plaintiff. 

WOODMANSEE,  J. 

In  this  case  the  jury  returned  a  verdict  for  the  plaintiff  for  moneys 
deposited  with  the  defendant  for  safe-keeping. 

The  defendant  was  the  proprietor  of  a  lodging  house  on  Vine  street, 
Cincinnati,  in  connection  with  which  he  served  meals  and  operated  a  bar. 
The  moneys  for  which  judgment  was  rendered  were  left  by  the  plaintiff 
with  the  barkeeper.  Later  the  proprietor  was  advised  of  the  matter, 
and  took  possession  of  the  mone}^  with  plaintiff's  knowledge,  and  con- 
sent On  the  following  morning  the  proprietor  delivered  the  moneys  to 
the  barkeeper  with  the  instructions  that  he  return  the  same  to  the 
plaintiff.  During  the  day  the  barkeeper  absconded,  taking  the  moneys 
with  him. 

The  court  instructed  the  jury  that  if  it  found  from  the  evidence 
that  tiie  plaintiff  made  the  barkeeper  his  agent  then  he  could  not  recover. 
The  verdict  indicates  that  the  jury  considered  the  barkeeper  as  the  agent 
only  of  the  defendant,  and  the  court  believes  the  evidence  justifies  this 
finding. 

'  A  new  trial  is  urged  for  the  reason  that  defendant  is  not  an  inn- 
keeper ;  that  plaintiff  was  not  a  guest,  and  that  the  laws  governing  the 
relations  of  innkeeper  and  guest  do  not  apply. 

^AiBrmed,  Roeekers  v.  Hart,  30  O.  C.  C.  709. 

Digitized  by  VjOOQIC 


332  SUPERIOR  AND  COMMON  PLEAS  COURTS.  (19 

Hamilton  Common  Picas. 

It  must  be  conceded  that  an  innkeeper  like  a  carrier  is  an  insurer 
against  the  burglar  and  the  thief.    An  ancient  authority  said: 

''The  defendant  if  he  will  keep  an  inn  ought  at  his  peril  to  keep 
safely  his  guests'  goods." 

The  old  presumption  against  the  landlord  is  overcome  only  by  the 
negligence  or  fraud  of  the  guest,  by  the  act  of  God  or  the  public 
enemy. 

Who  is  a  guest?  In  its  broad  sense  the  word  is  used  to  designaUr 
those  who  patronize  an  inn  and  especially  those  who  take  lodging.  It 
was  claimed  at  the  trial  of  this  cause  that  a  guest  must  necessarily  be 
a  wayfaring  man— a  traveler.  However,  in  the  case  of  Walling  v. 
Potter,  35  Conn.  183,  the  court  say: 

"A  person  receiving  transient  accommodation  at  an  inn;  for  wldeh 
he  is  charged  by  the  innkeeper,  is  a  guest,  and  entitled  to  all  the  rights 
of  a  guest,  although  he  is  not  actually  a  traveler." 

In  this  case  it  is  also  held  that  a  man  living  in  the  town  where 
the  inn  is  located  may  be  a  guest.  And  an  inn  is  defined  to  be  **a 
public  house  of  entertainment  for  all  who  choose  to  visit  it. ' '  The  case 
of  Wintermute  v.  Clark,  5  Sandf.  242,  holds  that: 

**To  charge  defendant  as  an  innkeeper,  it  is  sufficient  to  prove 
that  he  received  as  guests  all  who  choose  to  visit  his  house,  without 
any  previous  agreement  as  to  the  duration  of  their  stay  or  the  terms 
of  their  entertainment." 

The  case  of  Cromwell  v.  Stephens,  2  Daly  (N.  Y.)  15,  is  more 
directly  in  point,  as  it  refers  to  an  establishment  like  the  one  operated 
by  the  defendant  herein : 

** Where  the  restaurant  forms  a  part  of  the  establishment  and  the 
house  is  kept  under  one  general  management  for  the  receipt  of  all 
travelers  or  guests  that  may  come,  it  is  an  inn —there  being  no  par- 
ticular difference  between  it  and  the  Elizabethian  inn,  in  which  the 
traveler  paid  separately  for  his  apartments  and  his  meals." 

Our  statute  (Sees.  4427  Rev.  Stat,  et  seq,),  relating  to  guests  de- 
positing valuables  with  the  landlord  for  safe-keeping  is  for  the  land- 
lord's protection.  The  plaintiff  in  this  case  adopted  the  best  protec- 
tion, and  to  say  now  that  he  was  not  a  guest  and  that  the  relation  of 
guest  and  innkeeper  did  not  exist  is  not  well  taken. 

The  act  of  Parliament  which  is  now  the  law  of  England  govemiDg 
in  these  matters  defines  who  are  guests,  but  in  the  absence  of  a  defini- 
tion in  our  law  we  ought  to  follow  the  definition  established  by  long 
usage. 

Aside  from  all  this  the  court  is  of  the  opinion  that  the  verdict  in 
this  case  ought  to  stand,  for  the  moneys  lost  were  entrusted  to  the 
defendant  and  have  not  been  returned  to  the  plaintiff. 

Motion  overruled. 


Digitized  by 


Google 


Dec.]  NISI  PRIUS  AND  GENERAL.  TERMS.  333 

LAtham  v.  Railway  k  Light  Go. 

NEGLIQENCE  PLEADINa 

[Franklin  Common  Pleas,  February  3»  1909.] 

Poster  H.  Latham  v.  Columbus  Ry.  &  Light  Co. 

1.   AVKBMENT  THAT  INJURY  WAS  CAUSED  BY   PLAINTIFF'H  CaBELE88NES8   AND  NSQLI- 

«BNCX  NOT  Tantamount  to  Plea  op  Contributory  Negligence. 

An  averment  in  an  answer  to  an  action  for  personal  injury  that  the  same 
was  caused  by  plaintiff's  own  carelessness  and  negligence,  is  not  tanta- 
mount to,  but  is  clearly  distinguishable  from,  a  plea  of  contributory  negli- 
gence. 

S.  Averment  of  Plaintiff'b  Negligence,  Coupled  with  General  Denial,  should 
BE  Stricken  Out. 
An  averment  in  an  answer  that  the  injury  was  caused  by  the  plaintiff's 
own  carelessness  and  negligence  coupled  with,  and  in  addition  to,  a  gen- 
eral denial  therein,  is  immaterial  and  may  prejudice  either  party*  and 
should  therefore  be  stricken  out  upon  motion. 

[Syllabus  by  the  court.] 

MonON  to  strike  out  matter  in  answer. 

F.  S.  Monnett,  for  plaintiff. 

Booth,  Keating,  Peters  Si  Pomerene,  for  defendant. 

KINKEAD,  J. 

This  is  an  action  for  personal  injury  alleged  to  have  been  caused 
by  the  negligence  of  defendant. 

Plaintiflf  avers  that  he  was  in  the  act  of  stepping  onto  the  lower 
front  step  of  a  car  of  the  defendant,  and  that  while  in  the  act  of  taking 
passage  on  the  car,  the  motorman  and  conductor  maliciously  and  pur- 
posely and  negligently  started  the  car  with  a  forward  sudden  jerk,- 
throwing  him  in  front  of  the  truck  of  the  car,  the  wheels  running  over 
him,  injuring  him  as  alleged  in  the  petition. 

Defendant  answers  admitting  that  plaintiff  was  injured  at  the 
time  and  place  alleged,  and  ** further  answering  said  petition  denies 
each  and  every  allegation  therein  contained  not  hereinbefore  by  it 
expressly  admitted  to  be  true,  and  avers  that  whatever  injuries  the 
plaintiff  received  at  the  time  and  place  stated  were  caused  by  his  own 
carelessness  and  negligence  in  carelessly  and  negligently  attempting  to 
get  on  said  passenger  car,  which  was  south-bound,  from  the  east  side 
and  at  the  front  end  thereof  when  it  was  in  motion.*' 

Plaintiff  files  a  motion  to  strike  from  the  answer  as  redundant  and 
irrelevant  the  following: 

"And  avers  that  whatever  injuries  the  plaintiff  received  at  the 
time  and  place  stated  were  caused  by  his  own  carelessness  and  negli- 
gence in  carelessly  and  negligently  attempting  to  get  on  said  passenger 
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car,  which  was  south-bound,  from  the  east  side  and  at  the  front  end 
thereof  when  it  was  in  motion.'' 

It  is  asked  further  that  if  the  last  motion  be  overruled,  the  last 
allegation  just  quoted  should  be  made  definite  and  certain,  by  stating 
the  precise  nature  of  the  defense  it  may  claim  thereby;  also  to  state 
whether  the  alleged  carelessness  and  negligence  of  plaintiff  contributed 
to  his  injury. 

The  motion  seeks  also  to  have  the  alleged  defenses  separately  stated 
and  numbered. 

It  is  argued  in  support  of  the  motion  that  the  allegation  quoted 
is  tantamount  to  a  plea  of  contributory  negligence,  or  rather  the  effort 
of  plaintiff  is  to  compel  the  defendant  to  allege  that  the  negligence 
of  plaintiff  contributed  to  the  negligence  of  the  company  in  producing 
the  injury  described  in  the  petition.  It  is  contended  that  to  render 
the  claim  that  the  pjaintiff  has  been  guilty  of  negligence,  available 
as  a  defense,  defendant  must  plead  such  negligence  as  contributing 
directly  to  the  injury  of  which  complaint  is  made. 

On  the  other  hand  it  is  urged  that  the  averment  challenged  is 
not  a  plea  of  contributory  negligence  on  the  part  of  the  plaintiff,  that 
there  is  in  it  no  concession  of  negligence  on  the  part  of  the  defendant 
to  which  the  negligence  of  the  plaintiff  could  have  contributed. 

The  averment  is  made  by  defendant  in  its  present  form  no  doubt 
because  of  the  rule  laid  down  in  Cincinnati  Trac.  Co.  v.  Forrest,  73 
Ohio  St.  1  [75  N.  E.  Rep.  818],  and  in  Cincinnati  Trac.  Co.  v.  Stephens, 
75  Ohio  St.  171  [79  N.  E.  Rep.  235].  It  is  stated  in  both  of  said  opin- 
ions, that  contributory  negligence  on  the  part  of  the  plaintiff  implies 
negligence  on  the  part  of  the  defendant;  that  contributory  negligence 
cannot  exist  unless  there  has  been  some  negligence  on  the  part  of  the 
defendant.  It  may  be  urged  that  this  statement  was  not  essential  to 
the  decision,  as  no  plea  of  contributory  negligence  was  made  in  the 
case,  the  answer  consisting  of  a  general  denial.  In  Cincinnati  Trac. 
Co.  V.  Stephens,  supra,  the  pleading  of  defendant  was  a  general  denial, 
and  the  trial  court  erroneously  charged  the  jury  on  contributory  negli- 
gence, when  there  was  no  such  issue  presented  by  the  pleadings.  Davis. 
J.,  p.  178,  says  that: 

**The  defense  of  contributory  negligence  is  inconsistent  with  a 
defense  entirely  upon  the  ground  that  the  defendant  was  guilty  of  no 
negligence  whatever;  because  the  very  definition  of  contributory  negli- 
gence implies  that  there  was  some  negligence  on  the  part  of  the  de- 
fendant." 

No  doubt  there  are  in  actual  practice  many  cases  according  to 
the  evidence  adduced,  where  the  line  of  demarkation  between  con- 
tributory negligence  and  sole  negligence  of  the  plaintiff  is  shadowy 
and  obscure.     Because  of  this  fact,  and  because  the  pleader  may  be  in 
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doubt  as  to  what  the  evidence  will  prove,  it  may  be  difficult  for  him 
to  determine  the  form  of  his  plea. 

The  plea  of  contributory  negligence  is  in  effect  saying  that  the 
defendant  may  have  been  negligent,  which  may  be  the  occasion  of  some 
harm  to  the  plaintiff,  yet  the  immediate  cause  of  the  injury  is  not 
the  want  of  care  on  the  part  of  the  defendant,  but  that  it  i^  due  to 
the  failure  of  plaintiff  himself.  Contributory  negligence  cannot  be  in- 
voked unless  it  is  a  proximate  cause  of  the  injury.  North  Birmingham 
St.  Ry.  V.  Calderwood,  89  Ala.  247  [7  So.  Rep.  360;  18  Am.  St.  Rep. 
105]. 

Contributory  negligence,  therefore,  presupposes  negligence,  and 
can  exist  only  as  a  co-ordinate  or  counterpart.  A  general  denial  in 
effect  claims  that  a  defendant  has  exercised  ordinary  care  and  caution. 
Under  such  a  plea,  negligence  on  the  part  of  the  defendant  is  the  issue, 
and  if  any  injury  has  been  caused,  it  must  occur  only  by  the  negligence 
of  the  plaintiff,  which  cannot  be  considered  contributory,  but  original 
negligence.  If  there  is  no  negligence  of  defendant  which,  causes  the 
injury,  there  is  then  no  occasion  for  the  consideration  of  contributory 
negligence.  Martin  v.  Highland  Park  Mfg.  Co.  128  N.  C.  264  [38  S. 
E.  Rep.  876;  83  Am.  St.  Rep.  671]. 

It  cannot  be  claimed  that  an  allegation  of  sole  negligence  of  plain- 
tiff is  the  same  as  a  plea  of  contributory  negligence. 

An  allegation  that  the  injury  complained  of  was  caused  solely 
by  the  negligence  of  the  plaintiff,  presents  the  same  issue  as  does  a 
general  denial.  That  being  true,  there  is  no  occasion  for  such  an  aver- 
ment in  connection  with  a  general  denial,  and  it  is,  therefore,  sur- 
plusage and  immaterial,  no  material  issue  being  thereby  presented. 

It  is  urged,  however,  in  support  of  the  propriety  of  such  allega- 
tion, that  it  is  not  every  immaterial  averment  in  a  pleading  that  the 
court  will  strike  out;  that  it  must  not  only  be  immaterial  but  it  must 
be  prejudicial  in  some  way  to  the  plaintiff  as  well;  that  is,  it  must  be 
an  unfair  advantage  to  the  party  pleading  it. 

Section  5087  Rev.  Stat.,  authorizing  redundant  and  irrelevant 
matter  to  be  stricken  out  on  motion  of  the  party  prejudiced  thereby, 
shows  that  questions  of  prejudice  or  unfair  advantage  to  one  side  or 
the  other  are  to  be  considered  upon  motions  to  strike  out  immaterial 
allegations  in  a  pleading. 

It  may  be  difficult  to  foretell  whether  the  allegation  sought  to  be 
stricken  out  in  this  case  will  result  in  prejudice  to  plaintiff.  Under 
the  pleadings  as  they  now  stand  in  this  case,  the  issues  are  made  up, 
no  further  pleading  on  the  part  of  the  plaintiff  being  necessary,  and 
at  trial  it  would  be  the  duty  of  the  court  to  state  them  to  the  jury. 
They  are  simple.  Plaintiff  says  that  the  injury  was  caused  by  the 
negligence  of  the  defendant,   while   the  defendant  by   means  of  its 
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general  denial  denies  this.  If  that  be  true  it  was  a  mere  accident. 
Defendant  may  show  that  it  was  the  fault  of  the  plaintiff,  or  that  the 
injury  was  caused  in  some  other  way  not  connected  with  the  acts  of 
defendant.  It  becomes  the  duty  of  the  coiyt  under  the  pleadings  br 
they  now  stand,  not  to  permit  defendant  to  introduce  evidence  to  show 
contributory  negligence  on  the  part  of  plaintiff,  and  it  has  no  power 
to  charge  the  jury  respecting  contributory  negligence. 

It  is  quite  apparent  that  an  allegation  of  sole  negligence  following 
a  general  denial,  might  give  rise  to  much  contention  and  confusion 
during  trial  both  in  respect  to  the  admission  of  testimony,  and  in  the 
charge  to  the  jury. 

If  the  allegation  of  sole  negligence  as  it  now  stands  should  be  left 
in  the  pleading,  contentions  may  arise  over  questions  of  evidence, 
the  character  and  effect  of  the  evidence,  as  may  make  it  incumbent 
upon  the  court  to  specially  charge  the  jury  in  such  way  as  to  differ- 
entiate between  sole  negligence  and  contributory  negligence,  which  is 
liable  to  prejudice  either  side. 

It  is  common  experience  that  in  the  trial  of  this  class  of  cases, 
even  where  there  is  no  plea  of  contributory  negligence,  the  admission 
of  evidence  of  acts  and  conduct  disclosing  both  negligence  on  the  part 
of  defendant  as  well  as  on  the  part  of  the  plaintiff,  will  be  inevitable. 

Trial  courts  frequently  experience  some  difficulty  in  framing  in- 
structions where  no  plea  of  contributory  negligence  is  made,  but  some 
evidence  is  properly  admitted  which  shows  negligence  on  the  part  of 
both  parties. 

But  it 'seems  clear  that  if  plaintiff  should  by  his  own  evidence  dis- 
close that  he  was  guilty  of  contributory  negligence  proximately  caus- 
ing the  injury,  in  connection  with  that  of  defendant,  defendant  is  en- 
titled to  take  advantage  thereof,  and  the  trial  court  should  be  justified 
in  giving  special  instructions  with  reference  thereto,  although  the  de- 
fendant may  not  be  entitled  under  his  general  denial  to  add  anything 
by  way  of  contributory  negligence.  This  principle  is  recognized  in 
Cincinnati  Trac.  Co.  v.  Forrest,  supra. 

For  the  foregoing  reasons,  and  because  of  an  apparent  growing 
practice  since  the  decisions  of  the  Supreme  Court  in  the  cases  cited  in 
this  opinion,  to  depart  from  the  well  settled  rules  of  pleading  in  such 
cases,  it  seems  imperative  that  we  should  adhere  to  these  well  settled 
rules,  and  that  the  motion  to  strike  out  the  allegation  of  sole  negligence, 
following  the  general  denial  should  be  sustained,  which  is  accordingly 
done. 

This  is  in  conformity  to  precedent  in  other  jurisdictions.  For 
example  in  Ellet  v.  Railway,  76  Mo.  518,  which  was  an  action  for  per- 
sonal injury  against  a  railroad  company,  defendant  filed  a  geiit^ral 
denial,  and  also  a  special  plea  that  the  injury  was  caused  by    thunder- 
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stonn.    It  was  held  that  the  special  plea  should  be  stricken  out,  as  the 
matter  contained  could  be  shown  under  a  general  denial. 

A  paragraph  of  an  answer  in  an  action  for  personal  injuries  to  a 
railroad  employe,  alleging  that  he  was  not  in  the  line  of  his  duty 
because  the  accident* happened  during  the  noon  hour,  is  properly 
stricken  out  where  the  answer  contains  a  general  denial,  and  the  com- 
plaint alleges  that  plaintiff  was  in  the  line  of  his  duty  when  injured. 
EvansvUle  &  R.  Ry,  v.  Maddux,  134  Ind.  571  [33  N.  E.  Rep.  345;  34 
N.  E.  Rep.  511]. 

In  Wilson  v.  Railway,  51  S.  C.  79  [28  S.  E.  Rep.  91],  it  was  held 
that  the  defense  that  an  injury  was  caused  by  a  fellow  servant  was 
admissible  under  the  general  denial.  To  same  effect  Kaminski  v.  Iron 
Works,  167  Mo.  462  L67  S.  W.  Rep.  221]. 

The  direct  question  presented  by  the  motion  was  decided  in  Ken- 
nedy V.  Railway,  59  S.  C.  535  [38  S.  B.  Rep.  169],  where  it  was  held 
that  under  a  general  denial  the  defendant  may  show  that  the  injury 
was  caused  solely  by  plaintiff's  negligence,  since  this  goes  to  controvert 
the  allegations  of  defendant's  negligence  contained  in  the  petition. 

In  Cogdell  v.  Railway,  132  N.  C.  852,  855  [44  S.  B.  Rep.  852], 
the  answer  alleged  that  the  intestate's  death  was  not  caused  by  any 
negligence  of  the  defendant  but  by  his  own  negligence. 

The  court  held  that  this  was  not  the  statement  of  contributory 
negligence,  "for  the  law  when  contributory  negligence  exists,  pre- 
supposes the  negligence  of  the  defendant,  which  is  denied  in  the 
answer,  •  •  •  and  that  "the  answer  in  this  respect  did  not  state 
any  matter  which  could  not  have  been  considered  under  the"  denial. 

See  also  Watkinds  v.  Railway,  38  Fed.  Rep.  711;  29  Cyc.  582. 

The  sole  negligence  being  admissible  under  a  general  denial,  the 
allegation  assumes  an  argumentative  form,  and  is  objectionable  for 
that  reason. 

Under  a  plea  of  general  denial  or  of  sole  negligence  of  plaintiff, 
the  defendant  is  limited  to  proof  showing  that  the  defendant  was 
whoUy  without  fault,  and  that  the  injury  was  caused  either  through 
the  plaintiff's  sole  fault,  or  by  some  other  cause  wholly  disconnected 
with  the  neglect  of  defendant. 

If  the  claim  of  defendant  be  other  than  a  general  denial,  his  plea 
must  be  by  way  of  confession  and  avoidance,  which  is  just  as  potent 
as  it  ever  was  in  the  old  system.  If  defendant  wishes  to  plead  the  con- 
tributory negligence  of  plaintiff,  it  must  be  in  the  form  of  the  defense 
of  contributory  negligence,  which  as  stated  by  Davis,  in  Cincinnati 
Trac.  Co.  v.  Stephens,  supra,  "is  inconsistent  with  a  defense  entirely 
upon  the  ground  that  the  defendant  was  guilty  of  no  negligence," 
a  rule  that  has  existed  so  long  that  the  memory  of  man  runneth  not 
to  the  contrary. 

22  Dec.     Vol.  19 
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The  only  way  that  a  defendant  can  avoid  the  force  of  this  rule, 
and  still  have  the  benefit  of  the  defense  of  contributory  negligence,  so 
as  to  take  advantage  of  evidence  which  may  tend  to  establish  this  de- 
fense, is  to  plead  the  general  denial  and  the  defense  of  contributory 
negligence  in  alternative  form,  which  method  of  -pleading  is  generally 
sanctioned.  Defendant  may  very  properly  deny  negligence  on  his 
part,  but  claim  that  if  it  be  found  that  it  is  guilty  of  some  negligence, 
the  defendant  was  guilty  of  contributory  negligence  proximately  caus- 
ing the  injury,  setting  out  the  facts,  and  separately  stating  and  num- 
bering his  defenses. 

The  rule  permitting  alternative  claims  is  more  liberally  exercised 
in  favor  of  a  defendant  in  pleading  his  defenses,  than  to  plaintiff  in 
the  duplicate  statement  of  his  cause  of  action. 

The  first  branch  of  the  motion  is  sustained,  which  disposes  of  the 
alternative  grounds,  thereof.    Leave  is  granted  defendant  to  amend. 


ERROR— NEGLIGENCE— STREET   RAILWAYS. 

[Superior  Court  of  Cincinnati,  General  Term,  March  20,  1907.]  ' 

Hosea,  Hoffheimer  and  Swing,  JJ. 
(Judge  Swing  of  the  Hamilton  common  pleas,  sitting  in  place  of  Judge  Ferris.) 

•Cincinnati  TRACTioitsr  Co.  v.  Eva  Jennings,  Admrx. 

1.  BfESB  Desultory  Remark  on  Evidence  of  Witness  not  Prejudicial. 

A  mere  desultory  remark  by  counsel  in  the  examination  of  a  witness,  not 
amounting  to  unfair  comment,  does  not  come  within  the  salutary  rule 
which  presumes  error  from  the  failure  of  the  court  to  take  action  upon 
the  unfair  comment  as  amounting  to  an  approval  thereof. 

2.  Failure  or  the  Court  to  Rule  on  Objection  Does  not  Waive  Resertatioiv 
OF  Exception. 

An  exception  must  be  reserved  to  take  advantage  of  statements  in  arma- 
ment of  counsel  to  the  jury  to  which  objections  were  made  and  ignored 
by  the  court. 

3.  Sufficient  Warning  to  Jury  not  to  Consider  Document  Ruled  Out. 

An  instruction  to  a  jury,  as  to  a  document  ruled  out,  not  "to  consider  any 
testimony  out  of  the  case.  I  have  ruled  that  out  of  the  case;  that  docu- 
ment or  anything  that  relates  to  it"  fully  cautions  the  jury  in  regard 
to  It;  the  court  thereby  did  all  it  could  fairly  have  been  asked  in  the 
matter. 

4-  Dutt  of  Motorman  to  Have  His  Car  under  Control. 

An  instruction  to  the  effect  that  if  the  jury  found  that  a  cab  driver  and  a 
motorman  of  a  car  which  collided  with  the  cab  were  both  negligent,  they 
might  take  into  consideration  whether  the  motorman  had  his  car  under 

^Affirmed  by  the  Supreme  Court,  without  report.  October  20,  1908,  Cincinnati 
Traction  Co,  v.  Jennings,  53  Bull.  401. 
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control  to  such  an  extent  that  he  could  have  avoided  the  accident  after 
he  saw,  or  by  the  exercise  of  ordinary  care  could  have  seen,  the  vehicle 
on  the  track.  Is  not  erroneous. 

IL  Dbivino  in  Fbont  of  an  Appboaching  ESlbctbic  Cab  not  Nbguoenck,  when. 
A  driver  of  a  vehicle  is  not  negligent  in  attempting  to  cross  a  street  rail- 
way track  ahead  of  an  approaching  car  when  the  car  is  so  far  away  that 
by  the  exercise  of  reasonable  care  it  might  have  stopped  before  reaching 
the  place  of  crossing. 

(Syllabus  approved  by  the  court] 

Error  to  special  term. 

Kinkead  &  Rogers,  for  plaintiff  in  error. 
Healy  &  McAvoy,  for  defendant  in  error. 

HOFFHEIMER,  J. 

This  was  an  action  to  recover  damages  for  wrongful  death.  A  sub- 
stantial verdict  was  rendered  by  the  jury  ($7,650),  and  in  due  course 
judgment  was  rendered  thereon.  There  is  no  claim  that  the  verdict 
is  against  the  weight  of  the  evidence,  but  error  is  prosecuted  to  this 
court  for  the  reasons  taken  up  seriatim — 

1.  It  is  claimed  that  there  was  misconduct  of  council  at  the  con- 
clusion of  the  direct  examination  of  witness  Delia  Wright.  Plaintiff 
in  error  claims  that  counsel  contemptuously  remarked,  and  in  the  hear- 
ing of  the  jury:  **It  is  very  amusing."  At  page  172  of  the  record 
the  following  question  was  put : 

Q.    "Then  what  happened T' 

A.    "There  was  a  crash." 

Mr.  Rogers:    "That  is  all." 

Mr.  Healy:    "That  is  all.     It  is  very  amusing." 

Mr.  Einkead:    "I  take  exception  to  the  remark  of  counsel.'' 

The  court,  it  seems,  did  not  take  any  action,  and  the  claim  is  now 
made  that  this  failure  of  the  court  to  take  action  in  effect  amounted 
to  an  approval  of  counsel's  comment,  and  that  it  led  the  jury  to  suppose 
that  the  court  was  in  sympathy  with  the  remark.  In  other  words,  that 
the  remark  was  clearly  in  the  nature  of  unfair  comment  on  the  evidence, 
and  that  error  will  be  presumed,  unless  it  afSrmatively  appear  that  the 
prejudicial  tendency  had  been  removed  by  a  proper  instruction  given 
by  the  court,  or  by  a  retraction  of  counsel,  or  both.  Cleveland,  P.  c& 
E.  By.  V.  PHtschau,  69  Ohio  St.  438  [69  N.  E.  Rep.  663;  100  Am.  St. 
Rep.  682] ;  Hayes  v.  Smith,  62  Ohio  St.  161,  186  [56  N.  E.  Rep.  879]. 

We  do  not  doubt  but  that  the  rule  announced  in  these  cases  is  a 
most  salutary  one,  when  applied  to  circumstances  justifying  its  applica- 
tion, but  we  do  not  believe  that  the  principle  was  ever  intended  to  apply 
to  a  mere  desultory  remark,  such  as  this  appears  to  have  been.  In  the 
Pritschau  case  the  comments  complained  of  were  numerous  and  untime- 
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ly,  and  in  the  Hayes  ease  the  frequent  recurrence  of  the  objeclionablo 
conduct  is  thus  spoken  of  by  the  Supreme  Court : 

''Thus  spoken  and  passing  unrebuked  by  the  court,  although  the 
attention  of  the  latter  was  frequently  challenged  by  counsel  for  defend- 
ants, it  could  not  fail  to  impress  itself  on  the  jury  as  sanctioned  by  the 
character  of  the  counsel  and  approved  by  the  trial  judge." 

2.  As  shown  on  page  206  of  the  record,  one  of  counsel  for  plaintiff 
below  in  addressing  the  jury  made  use  of  the  following  language: 

"We  think  the  evidence  which  has  been  adduced  in  this  case  has 
met  substantially  the  statements  made  by  Mr.  Healy  in  his  opening 
statement  to  you,  although  it  has  been  with  great  diflBculty  apparently, 
owing  to  the  objection  of  the  other  side  to  get  at  the  facts  in  the  case." 

Counsel  for  plaintiff  in  error  objected  to  this  statement,  and  the 
court  said:  "Go  ahead."  By  directing  the  counsel  to  go  ahead,  it  is 
claimed  the  court  below  expressly  endorsed  this  language,  and  that  this 
criticism  of  plaintiff  in  error's  counsel  tended  to  prejudice  his  client 
by  misleading  the  jury,  and  directing  their  minds  from  the  strict  line 
of  inquiry  with  which  they  were  charged.  We  note  that  the  record  dis- 
closes plaintiff  in  error's  objection,  and  that  the  court  did  not  rule  on 
the  objection.  While  it  may  not  be  necessary  to  have  the  court's  rul- 
ing, an  exception  must  still  be  reserved.  No  exception  appears  to  have 
been  reserved,  and  consequently  the  point  can  be  given  no  further  con- 
sideration. 

3.  It  is  claimed  that  the  court  erred  in  failing  to  instruct  the  jury 
that  they  were  to  disregard  some  alleged  statements  of  counsel  for 
plaintiff  below,  with  reference  to  a  certain  paper  writing,  with  which 
counsel  was  endeavoring  to  call  the  witness'  attention,  evidently  to  some 
prior  statement  made  therein.  It  is  not  necessary  to  determine  whether 
the  court's  ruling  was  correct  (the  court  sustained  plaintiff  in  error's 
objection),  and  we  note  that  the  court  after  it  was  requested  to  warn 
the  jury  that  they  were  not  to  pay  any  attention  to  any  remarks  in 
regard  to  the  paper,  said : 

The  Court:  **I  fear  T  would  make  a  mistake  as  much  as  if  I  ruled 
the  other  way.  I  would  have  to  go  into  the  grounds  for  the  ruling  at 
length." 

Mr.  Kinkead:  .'*I  just  want  them  warned." 

The  Court:  **1  will  say  to  the  jury.  I  don't  want  them  to  con- 
sider any  testimony  out  of  the  case.  I  have  ruled  that  out  of  the  case ; 
thai  document  or  anything  that  relates  to  it,'' 

Mr.  Rogers:  *'0r  any  other  statement  of  counsel  that  related  to 
that!" 

The  Court :    **No,  I  decline  to  do  that.'* 

When  the  court  said  that  the  testimony  sought  to  be  introduced 
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was  ruled  out,  and  when  it  instructed  the  jury  that  it  was  not  to  con- 
sider any  testimony  out  of  the  case — **that  document  or  anything  re- 
lating to  it" — ^we  think  the  court  had  fully  and  sweepingly  cautioned 
the  jury  in  that  regard,  and  had  done  all  that  could  have  fairly  been 
asked.  Without  being  captious,  we  do  not  see,  in  view  of  the  caution 
thus  given  that  the  court's  final  instruction,  that  the  jury  was  to  base 
its  verdict  on  "a  consideration  of  the  evidence,"  how  plaintiff  in  error 
could  have  suffered  any  prejudice  for  the  reason  urged. 

4.  The  next  error  assigned  is  with  reference  to  the  court  s  general 
charge  to  the  jury.  After  instructing  the  jui-y  on  the  alleged  negligence 
of  the  railroad  company  and  the  alleged  negligence  of  deceased,  the 
court  instructed  the  jury  that,  if  they  should  find  that  the  company 
was  negligent,  and  Jennings  was  negligent — 

''Then  it  would  be  your  duty  to  go  another  step,  and  go  into  the 
examination  of  the  conduct  of  the  servants  of  the  railroad  company 
after  they  had  discovered,  or  in  the  exercise  of  ordinary  care  could 
have  discovered  the  danger  the  driver,  Jennings,  was  in  at  the  time.  On 
that  point  the  duty  is  on  the  railroad  company,  through  its  motorman, 
to  have  its  car  under  what  is  called  control.  That  is,  the  car  must  be  in 
the  power,  dominion  and  government  of  the  motorman,  to  such  an  ex- 
tent that  when  he  saw  this  vehicle  on  the  track,  or  when  by  the  exercise 
of  ordinary  care  in  his  duty  of  looking  out  and  watching  for  vehicles, 
he  ought  to  have  seen  this  cab  on  the  track,  he  could  stop  his  car  within 
a  reasonable  time  and  reasonable  distance,  so  as  to  avoid,  if  possible, 
the  collision." 

Counsel  for  plaintiff  in  error  asserts  that  the  court  below  in  giving 
this  charge  followed  Pitts.  C.  C.  &  St,  L,  Ry,  v.  Hall,  16  Dec.  62  (3  0.  L. 
R.  364),  and  asks  this  court  to  reverse  that  ruling.  Since  the  case  under 
consideration  has  been  submitted  the  Hall  case  has  been  affirmed  by  the 
Supreme  Court,  and  we  therefore  are  of  opinion  that  the  charge  as  given 
by  the  trial  court  was  proper.  See  also,  Lake  Shore  &  M.  8,  Ry.  v. 
Schade,  8  Circ.  Dec.  316  (15  R.  424) ;  Cijiciyinati  St.  Ry.  v.  Sncll,  54 
Ohio  St.  197,  206  [43  N.  E.  Rep.  207;  32  L.  R.  A.  276]. 

6.  It  is  claimed  the  court  erred  in  giving  special  charge  No.  1. 
The  special  charge  is  as  follows: 

*'It  is  not  negligent  in  the  driver  of  a  vehicle  to  attempt  to  cross  a 
street  car  track  ahead  of  an  approaching  car,  when  the  car  is  so  far 
away  that  by  the  exercise  of  reasonable  care  it  might  have  stopped  be- 
fore reaching  the  place  of  crossing." 

We  think  this  was  justified  by  the  evidence.  See  also,  Toledo  Elec. 
81.  Ry.  V.  Westenhuber,  12  Circ.  Dec.  22  (22  R.  67,  69),  affirmed,  with- 
out report,  65  Ohio  St.  567. 

6.     Charge  No.  4  was  also  complained  of.  and   we  likewise  think 
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this  charge  was  justified.    See  Nellis,  Street  Ry.  Co.  Aec.  Law  704,  and 
cases  cited. 

We  find  no  error  in  the  court's  refusal  to  give  the  next  special 
charge,  claimed  to  have  been  requested  by  defendant  below.  The  record 
states  that  this  charge  was  requested  by  plaintiff  below,  but  if  we  have 
any  right  under  these  circumstances  to  consider  this  charge  at  all,  we 
think  it  would  still  have  been  for  the  jury  to  say  whether  the  deceased 
had  been  negligent  in  undertaking  to  pass  in  front  of  the  approaching 
car. 

The  special  chains  requested  by  defendant  below  we  think  were 
properly  refused,  and  we  are  of  opinion  that  the  general  charge  of  the 
court,  taken  as  a  whole,  was  a  fair  exposition  of  the  law  governing  the 
case. 

Finding  no  error  prejudicial  to  the  plaintiff  in  error,  we  are  of 
opinion  that  the  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Hosea,  J*,  concurs. 

SWINQ,  J.     (Concurring  opinion.) 

I  have  been  slow  to  agree  with  the  majority  of  the  court  as  to  the 
correctness  of  the  charge  of  the  trial  court  to  the  jury  in  the  respect 
chiefly  complained  of  by  plaintiff  in  error. 

The  trial  court  in  the  charge  instructed  the  jury,  pages  5  and  6 
of  the  record,  as  to  ordinary  care  on  the  part  of  the  motorman  of  the 
car,  that  in  determining  the  question  they — 

"Would  have  a  right  to  say  from  the  testimony  how  rapidly  was 
the  car  moving,  was  a  gong  being  sounded — was  it  sounded — whether 
the  conditions  were  such  that  plaintiff  could  see  the  approaching  car. 
the  character  of  the  day,  and  all  the  circumstances  in  evidence  which 
would  aid  you  in  determining  whether  ordinary  care  under  the  circum- 
stances of  the  case  had  been  exercised  by  the  defendant  company.*' 

Again,  record,  page  6,  the  court  said : 

**If  therefore  you  should  find  that  the  accident  was  the  result  of 
the  combined  negligence  of  both  plaintiff  and  defendant,  or  that  it 
would  not  have  occurred  unless  the  plaintiff  himself  had  been  negligent, 
then  no  recovery  can  be  had  by  the  plaintiff." 

Again,  record,  page  7: 

*'It  must  appear  before  recovery  can  be  had  that  plaintiff  was  not 
guilty  of  contributory  negligence." 

The  court  further  said,  record,  page  8 : 

*'The  duty  imposed  upon  the  defendant  was  a  duty  upon  the  part 
of  the  motorman  to  keep  a  vigilant  watch  and  look  out  for  vehicles  and 
persons  who  might  be  upon  the  track— or  approaching  the  track— and 
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you  are  to  say  from  the  evidence,  whether  he  did  keep  such  vigilant 
watch  and  look  out/' 

Further,  record,  page  9,  the  court  said : 

"If  the  motorraan  saw,  or  in  the  exercise  of  his  duty  should  have 
seen  the  vehicle  on  the  track  or  approaching  the  track,  then  the  duty 
was  imposed  upon  him  of  giving  such  a  warning  or  signal  as  a  man 
of  ordinary  prudence  would  have  given." 

The  court  charged  the  jury  quite  clearly,  record,  pages  10,  11,  12. 
13, 14,  as  to  the  duty  of  plaintiff  being  upon  the  track  and  the  law  as  to 
contributory  negligence  on  his  part,  what  due  care  on  his  part  required, 
stating  again  that  if  he  acted  without  such  care  and  so  directly  con- 
tributed to  the  happening  of  the  accident,  he  could  not  recover. 

With  all  these  matters  contained  in  the  charge  no  fault,  can  be 
found. 

But  the  complaint  is  that  after  so  charging  the  jury,  the  court, 
record^  pages  14,  15,  said: 

*'If  you  should  find  that  there  was  negligence  upon  the  part  of  the 
railroad  company  and  negligence  on  the  part  of  Jennings,  then  it  would 
be  your  duty  to  go  another  step  and  go  into  the  examination  of  the 
conduct  of  the  servants  of  the  company  after  they  had  discovered  or  in 
the  exercise  of  ordinary  care  ought  to  have  discovered  the  danger  the 
driver,  Jennings,  was  in  at  the  time.  On  that  point,  the  duty  is  upon 
the  railroad  company,  through  its  motorman,  to  have  his  car  under 
what  is  called  control,  that  is,  the  car  must  be  in  the  power  of  the  motor- 
raan to  such  an  extent  as  that  when  he  saw  this  vehicle  on  the  tracks — 
or  when  by  ordinary  care  in  his  duty  of  looking  out  and  watching  for 
vehicles  he  ought  to  have  seen  this  cab  on  the  track — he  could  stop  his 
car  within  reasonable  time  and  distance  so  as  to  avoid  if  possible  the 
collision.'- 

It  is  urged  by  counsel  for  plaintiff  in  error  that  while  it  is  the  law 
that  the  motorman  after  he  has  seen  the  vehicle  in  danger  must  use 
his  endeavors  to  stop  the  car  and  avoid  injury,  and  a  failure  to  do  so, 
where  the  injury  could  have  been  avoided  by  his  doing  so,  will  excuse 
contributory  negligence,  yet  actual  knowledge  on  the  part  of  the  motor- 
man  is  necessary  to  the  application  of  the  rule,  and  that  it  was  erFor 
for  the  court  to  say  that  if  he  did  not  use  such  endeavors  after  he  saw, 
or  after  he  could  have  seen  the  danger  if  he  had  kept  proper  watch, 
the  plaintiff  could  recover  notwithstanding  contributory  negligence; 
that  while  a  failure  to  see  when  he  ought  to  have  seen  is  negligence 
which  makes  the  company  liable,  it  is  not  such  negligence  as  will  excuse 
contributory  negligence;  that  the  court  had  already  charged  the  jury 
to  that  effect  atid  that  this  last  charge  was  necessarily  a  contradiction 
of  the  former  instruction  if  not  itself  contradictory  in  terms.     This 
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seems  to  me  true  unless  it  can  be  said  that  there  may  be  negligenoe  in 
not  seeing  and  then  further  negligence  in  not  seeing. 

But  after  having  read  the  entire  record  in  the  ease,  and  after  hav- 
ing considered  the  whole  charge  with  care,  I  am  inclined  to  think  the 
error,  if  error  it  was,  not  so  calculated  to  mislead  and  confuse  the  jury 
as  to  have  been  prejudicial  to  the  defendant  company  and  to  require 
a  new  trial  of  the  ease,  the  verdict  being  warranted  by  the  evidence. 

I  am  the  more  inclined,  if  not  indeed  required,  to  concur  with  my 
associates  in  affirming  the  judgment  of  the  court  below  as  to  this  ques- 
tion in  the  charge  for  the  following  reasons :  This  court,  general  term, 
Judge  Littleford  of  common  pleas  sitting  and  dissenting,  in  case  of 
Pitts,  C.  C.  &  8t,  L.  Ry,  v.  Hall,  16  Dec.  62  (3  0.  L.  R.  364),  held,  as 
stated  in  the  syllabus,  as  follows : 

'*It  is  a  proper  instruction  to  the  jury  to  say  that  a  plaintiff  may 
recover,  notwithstanding  his  own  negligence  exposed  him  to  risk  of  the 
injuries  of  which  he  complains.,  if  the  defendant,  after  he  became  aware 
or  ought  to  have  become  aware  of  the  plaintiff's  danger,  failed  to  use 
ordinary  care  to  avoid  injuring  him,  and  he  was  thereby  injured.'' 

The  judgment  of  this  court  in  the  Hall  case  was  recently  afSrmed 
by  the  Supreme  Court  without  report. 

The  same  charge,  or  substantially  the  same,  was  held  good  in  the 
circuit  court  of  Cuyahoga  county  in  the  case  of  Lake  Shore  &  M,  S. 
Ry.  V.  Schade,  supra,  which  was  affirmed  by  the  Supreme  Court  without 
report.  The  last  reported  case  on  the  same  or  substantially  the  same 
question,  as  it  appears  to  me,  decided  by  our  Supreme  Couii;,  is  the  case 
of  Erie  Ry.  v.  McCormick,  G9  Ohio  St.  45  [68  N.  E.  Rep.  571],  in  which 
it  is  held  in  the  syllabus  as  follows : 

**In  an  action  against  a  railroad  company  by  one  who,  by  his  own 
fault  is  upon  its  track  and  in  a  place  of  danger,  to  recover  for  a  per- 
sonal injury  caused  by  the  failure  of  its  employes  operating  one  of  its 
trains  to  exercise  due  care  after  knowledge  of  his  peril,  it  is  necessary 
to  show  actual  knowledge  imputable  to  the  company.  Railway  v.  Kas- 
sen,  49  Ohio  St.  230  [31  N.  E.  Rep.  282;  16  L.  R.  A.  674],  distin- 
guished.'* 

In  the  opinion  in  the  McCormick  case,  the  court,  speaking  of  **the 
law  which  defines  liability  for  the  wanton  and  willful  infliction  of  the 
injury,"  says,  page  53: 

**The  concrete  rule  upon  the  subject  is,  that  if  one  is  upon  the  track 
of  a  railway  company  by  his  own  fault  and  in  peril  of  which  he  is  un- 
conscious, or  from  which  he  cannot  escape,  and  these  facts  and  condi- 
tions are  actually  known  by  the  engineer,  it  is  his  "duty  to  exercise  all 
reasonable  care  to  avoid  the  infliction  of  injury." 

Again  it  is  said  in  discussing  the  Kassen  case: 
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**It  is  entirely  clear,  therefore,  that  the  liability  of  the  company 
was  placed  upon  the  sole  ground  that  after  receiving  actual  notice  that 
Kaasen  was  upon  the  track  and  in  a  position  of  peril,  it  failed  to  use 
the  means  at  hand  to  avoid  injury  to  him." 

Tt  is  also  said  in  the  opinion  as  to  the  rule: 

"It  does  not  impose  the  duty  to  exercise  care  to  discover  that  one 
so  upon  the  tracks  (t.  e.,  upon  the  track  by  his  own  fault) ,  is  in  a  place 
of  danger,  but  it  does  impose  a  duty  to  be  exercised  upon  the  actual 
discovery." 

The  decision  in  the  McCormick  ease  has  not  btH»n  reversed  or  modi- 
fied by  our  Supreme  Court  in  any  reported  case. 

It  is  urged  that  the  rule  stated  in  the  McCormick  ease  does  not 
apply  to  a  street  railway  case,  where  a  person  had  an  equal  right  with 
the  street  car  to  the  use  of  the  part  of  the  street  occupied  by  the  car 
tracks  and  where  the  motorman  is  required  to  keep  a  lookout  for  per- 
sons on  the  track.  Although  it  is  held  in  New  York,  C.  <£•  St.  L.  By.  v. 
Khtler,  66  Ohio  St.  326  [64  N.  E.  Rep.  130],  that  ''It  is  the  duty  of  a 
locomotive  engineer  to  keep  a  lookout  on  the  track  ahead  of  the  train, '  * 
and  to  use  ordinary  care  to  prevent  injury  to  a  person  who  is  evidently 
going  on  the  track,  I  am  not  able  to  see  clearly  that  the  distinction  is  a 
good  one.  I  am  not  able  to  see  clearly  how  there  can  be  **the  wanton 
and  willful  infliction  of  injur>''*  in  a  street  railway  case  any  more  than 
in  a  steam  railway  case,  without  actual  knowledge,  or  how  it  can  be  said 
that  if  the  defendant  company  was  negligent  in  not  seeing  the  person 
on  the  track  and  the  person  on  the  track  was  also  negligent,  guilty  of 
contributory  negligence,  the  plaintiff  cannot  recover,  and  yet  that  it  can 
be  said  that  if  the  defendant  company  was  guilty  of  negligence  in  not 
knowing  that  the  plaintiff  was  on  the  track,  such  negligence  will  exciise 
the  contributory  negligence  of  the  plaintiff  under  all  the  circumstances. 

If  the  plaintiff  in  a  street  car  damage  case  cannot  be  held  account- 
able for  contributory  negligence  when  the  negligence  of  the  motorman 
was  in  not  seeing  him  when  he  should  have  seen  him,  is  there  then  any 
such  thing  as  contributory  negligence  in  a  case  where  one  is  struck  by 
a  moving  car  7 

I  do  not  say  that  there  may  not  be  a  case  in  which  the  negligence 
is  so  gross  as  to  be  practically  ** wanton  and  willful,"  and  wicked,  but 
that,  I  think  would  be  different  from  the  ordinary  case  of  negligence  of 
the  motorman  in  not  seeing  when  he  should  have  seen,  and  governed  by 
a  different  rule,  the  very  rule  as  to  wanton  and  willful  negligence  where 
the  failure  to  see  was  practically  as  gross  and  culpable  misconduct  as 
the  failure  to  use  care  after  seeing,  but  it  is  not  claimed  that  this  is 
such  a  case. 

Nevertheless,  as  I  have  said,  in  view  of  the  facts  in  this  case,  re- 
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garding  the  verdict  as  warranted  by  the  evidence,  and  considering  the 
en'or,  if  any  there  was,  as  not  prejudicial  in  this  particular  case,  and  in 
view  of  the  decisions  which  I  have  quoted  as  affirmed  without  report, 
I  concur  in  the  affirmance  of  the  judgment  of  the  court  below. 

Opinion  on  Behearing. 
PER  CURIAM. 

The  overwhelming  consensus  of  testimony  shows  that  the  defend- 
ant's cab  was  upon  the  car  track  in  front  of  the  car  a  considerable  time 
before  the  collision.  The  plaintiff  in -error  attempted  to  show  that  it 
turned  completely  out  of  the  track  and  the  motorman  put  on  increased 
power,  and  that  defendant's  cab  came  on  to  the  track  again  too  dose 
to  the  car  to  avoid  a  collision.  This  was  the  issue  of  fact  submitted  to 
the  jury.  Their  verdict  is  in  accordance  with  the  weight  of  the  testi- 
mony in  favor  of  the  contention  of  plaintiff  below,  and  cuts  out  the  basis 
of  fact  on  which  alone  the  last  chance  doctrine  could  rest. 

Under  the  testimony  we  do  not  see  how  any  other  verdict  could  be 
sustained.  This  being  so,  the  errors  of  the  trial  court  complained  of 
are  immaterial.  Jordan  v.  James,  5  Ohio  88 ;  Portage  Co.  Bank  v.  Lane, 
8  Ohio  St.  405;  Mehurin  v.  Sione,  37  Ohio  St.  49;  Elsier  v.  apring- 
field,  49  Ohio  St.  82  [30  N.  E.  Rep.  274]. 

Judgment  affirmed. 
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Menge  v.  Insurance  Co. 

CORPORATIONS— INSURANCE— PARTIES. 

[Superior  Court  of  Cincinnati*  1908.] 

*Bgbebt  Hengb,  Admb.  v.  Cincinnati  Chamber  of  Commerce  Mut. 

Ins.  Co.  et  al. 

l  mmjal  ilfsubancb  company  pbe8i7meo  a  living  corporation  in  absence  of 
Ikd€Bitablb  Proof  of  its  Dissolution. 
A  matoal  insurance  company,  by  adopting  the  plan  of  organization  pro- 
Tided  by  Sec.  5783  Rev.  Stat  et  seq.,  becomes  a  legal  entity,  and  though 
the  continuity  or  perpetuity  of  which  depends  upon  statutory  circum- 
stances, it  cannot  cease  to  be  a  corporation  or  conclude  its  existence 
mitn  it  complies  with  the  statutory  regulations  for  winding  up  the 
albirs  of  a  corporation;  failure  to  comply  with  conditions  imposed  by  the 
bisorance  commissioner,  etc.,  although  preventing  activity  along  certain 
lines,  does  not  effect  dissolution. 

1  Mnams  of  Mutual  Insurance  Company  not  Necessary  Parties  to  Procibi>- 
no  10  Wind  up  its  Affairs. 
An  action  for  the  appointment  of  a  receiver  to  collect  the  assets  and  dis* 
charge  the  liabilities  of  an  undissolved  insolvent  mutual  insurance  com- 
ptny  is  properly  brought  against  the  corporation  as  such  by  name;  and 
members  or  stockholders,  not  being  necessary  parties,  cannot  interpose 
by  motion  after  a  receiver  is  appointed,  a  reference  had  and  report  con- 
firmed, to  be  made  partly  defendant  to  the  order  of  court  directing  the 
receiver  to  proceed  to  the  collection  of  assessments  from  members  and 
discharge  the  liabilities,  of  the  company. 

[Syllabus  approved  by  the  court.] 

W.  T.  Porter*  for  plaintiflf. 

Oalvin  &  Bauer*  for  defendants : 

Cited  and  eominented  upon  the  following  authorities:  Brockman 
V.  BuMing  &  8av.  Co.  7  Dec.  291  (5  N.  P.  61) ;  Langworthy  v.  Gari- 
ing,  74  Minn.  325  [77  N.  W.  Rep.  207] ;  Stilwell  v.  Carpenter,  59  N.  T. 
414;  Latimer  v.  Glass  Co.  7  Circ.  Dec.  430  (13  R.  163) ;  Trumbull  Co. 
Mut.  P.  Ins.  Co.  V.  Homer,  17  Ohio  407 ;  Lucas  v.  Building  &  Sav,  Assn. 
22  Ohio  St.  339;  Gaff  v.  Flesher,  33  Ohio  St.  107;  Society  Perun  v. 
Cleveland,  43  Ohio  St.  481  [3  N.  E.  Rep.  481] ;  Richards  v.  Lipp  Co. 

69  Ohio  St.  359  [69  N.  E.  Rep.  616;  100  Am.  St.  Rep.  679] ;  Tone  v. 
Columbus,  39  Ohio  St.  281  [48  Am.  Rep.  438] ;  Matt  v.  Protective  Soc. 

70  Iowa  450  [30  N.  W.  Rep.  799] ;  Mt.  Vernon  v.  State,  71  Ohio  St. 
428  [73  N.  E.  Rep.  515;  104  Am.  St.  Rep.  783] ;  2  Page,  Contracts  1084; 
State  Mut  Ins.  Assn.  v.  Stave  &  Head.  Co.  61  Ark.  1  [31  S.  W.  Rep. 
157;  29  L.  R.  A.  712;  54  Am.  St.  Rep.  191] ;  Union  Mut  Life  Ins.  Co. 
▼.  McMillen,  24  Ohio  St.  67;  Manhattan  Ins.  Co.  v.  Ellis,  32  Ohio  St. 
388;  Tod  Y.  Wick  Bros.  36  Ohio  St.  370;  2  Bacon,  Ben,  Soc.  &  Life  Ins. 
Sec.  378;  McDonald  v.  Ross-Lewin,  29  Hun  87;  Smith  v.  Brown,  75 
Hun  231  [27  N.  T.  Supp.  11] ;  Ellerbe  v.  Barney,  119  Mo.  632  [25  S.  W. 
Sep.  384;  23  L.  R.  A.  435] ;  New  Era  Life  Assn.  v.  Rossiter,  132  Pa.  St. 

•Affirmed  by  Supreme  Court,  without  report,  Cincinnati  Ofiamber  of  Com- 
nerce  Mut.  Ins.  Co.  v.  Ifcn^e,  77  Ohio  St.  635. 
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314  [19  Atl.  Rep.  140];  Variaita  v.  Insurance  Co,  31  N.  J.  Eq.  15  r 
Akers  v.  Hite,  94  Pa.  St.  394  [39  Am.  Rep.  792] ;  Calkins  v.  AngeU,  123 
Mich.  77  [81  N.  W.  Rep.  977] ;  Providence  Mut.  Rel  Assn.  v.  Pelissier, 
69  N.  H.  605  [45  Atl.  Rep.  562] ;  Fulton  v.  Stevens,  99  Wis.  307  [74 
N.  W.  R^p.  803]. 

FERRIS,  J. 

This  matter  comes  on  now  for  disposition  on  questions  raised  by 
motion  for  leave  to  be  made  parties  defendant,  and  for  the  setting  aside 
of  an  order  heretofore  made  by  the  court  on  February  23,  1906. 

The  petition  itself  furnishes  the  best  evidence  of  the  nature  of  this 
action.  That  petition  filed  September  2,  1905,  alleges  for  a  cause  of 
action  the  appointment  of  the  plaintiff  as  the  administrator  of  the 
estate  of  Elizabeth  Dees,  whose  decedent,  Conrad  Dees,  died  leaving 
among  other  assets  a  policy  of  insurance  in  the  Cincinnati  Chamber 
of  Commerce  Mutual  Insurance  Company. 

The  allegations  of  the  petition  made  apparent  that  the  plaintiff 
was  entitled,  under  a  contract  of  insurance  theretofore  issued  by  the 
Chamber  of  Commerce  Mutual  Insurance  Company,  to  the  sum  of 
$3,000. 

The  allegations  show  that  the  Chamber  of  Commerce  Mutual  In- 
surance Company  was  at  the  time  of  the  death  of  Conrad  Dees  engaged 
in  the  business  of  selling  insurance  on  the  lives  of  its  members  and 
collecting  assessments  for  the  same;  and  for  a  breach  of  that  contract 
plaintiff  says  that  the  company  has  failed  and  neglected  and  refused 
to  levy  or  collect  any  assessments  upon  its  members,  as  it  was  required 
to  do  by  the  terms  and  provisions  of  the  constitution,  and  that  an- 
tecedent and  proper  efforts  have  been  made  to  secure  payment  without 
result. 

Plaintiff  charges  various  derelictions  of  duty  on  the  part  of  the 
officers  and  inability  to  ascertain  conditions  of  expenses  and  earned 
liabilities;  sets  forth  the  failure  to  comply  with  the  requirements  of 
the  statutory  provisions  of  various  kinds,  and  states  that  the  corpora- 
tion, therefore,  required  the  intervention  on  the  part  of  this  court, 
through  the  appointment  of  a  proper  representative  of  the  court,  to 
collect  the  assets  and  discharge  the  liabilities;  and,  for  the  purpose 
of  ascertaining  what  the  real  condition  of  the  company  is,  that  a  refer- 
ence be  had  to  advise  the  court  of  the  true  condition  of  the  affairs, 
determining  the  liabilities  of  the  organization  and  asking  for  a  judg- 
ment that  shall  determine  the  status  of  the  parties,  both  as  to  this  and 
to  all  other  matters  that  will  indicate  the  conditions  of  the  assets  and 
liabilities. 

It  is  important  to  note  that  the  parties  defendant  in  this  case 
are  the  insurance  company  and  those  persons  who  represent  it,  and  if 
a  period  had  been  placed  at  the  end  of  the  expression  **the  Cincinnati 
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Chamber  of  Commerce  Mutual  Insurance  Company,  duly  incorporated 
imder  the  laws  of  the  state  of  Ohio/'  it  would  have  been  exactly  the 
same  as  to  have  added,  A,  B,  C,  D,  E,  F,  G,  H,  Directors,  unless  it  be 
that  a  relief  not  found  in  the  petition  were  sought  that  would  require 
the  application  of  rules  that  the  court  does  not,  in  view  of  all  that  has 
appeared,  find  it  necessary  to  apply  in  this  particular  case.  The  Cham- 
ber of  Commerce  Mutual  Insurance  Company — I  shall  use  that  ex- 
pression hereafter  referring  to  the  defendant — ^was  duly  served  with 
summons;  it  was  represented  by  counsel  and  in  due  course  of  time 
after  proper  process  the  court  found  that  the  relief  sought  for  should 
be  granted,  and  on  September  19,  1905,  made  the  following  order : 

''This  day  this  cause  came  on  for  hearing  on  the  appointment  of 
a  receiver,  and  the  same  having  been  submitted  to  the  court,  and  the 
court  having  been  fully  advised  in  the  premises,  finds  that  said  motion 
18  well  taken  and  should  be  granted." 

And  thereupon  the  court  appointed  a  receiver  and  also  appointed 
a  referee,  whose  report  was  made  on  February  9,  1906,  in  which  report 
will  be  found  a  complete  statement  of  all  and  singular  the  matters  con- 
nected with  the  condition  of  this  company,  as  appears  by  the  testimony 
that  was  taken  under  the  following  notice : 

"Notice  is  hereby  given  that  the  undersigned  has  been  appointed 
and  qualified  as  Receiver  of  the  Cincinnati  Chamber  of  Commerce  Mu- 
tual Insurance  Company,  in  case  No.  52699  Superior  Court  of  Cincin- 
nati, Robert  Menge  v.  The  Cincinnati  Chamber  of  Commerce  Mutual 
Insurance  Company  and  others.  All  persons  having  claims  against 
said  company  should  present  same  to  Rupert  B.  Robertson,  Referee, 
Carew  Bldg.,  Cincinnati,  Ohio,  in  the  said  cause  not  later  than  the 
first  day  of  December,  1905.    Sanford  Brown,  Receiver." 

On  the  coming  in  of  the  report  of  the  referee  the  court  did,  on 
February  23,  1906,  make  the  following  order  appearing  as  a  decree  of 
confirmation,  which  reads  as  follows: 

"This  day  this  cause  came  on  for  hearing  on  the  motion  of  the 
plaintiff  to  confirm  the  report  of  the  referee  herein;  also  the  report  of 
said  referee,  pleadings,  exhibits  and  evidence  and  was  submitted  to  the 
court. 

**And  the  court  find  that  due  notice  of  the  pendency  of  said  mo- 
tion to  confirm  said  reports  and  the  hearing  by  said  referee  was  given 
to  all  persons  and  parties  interested  in  said  cause. 

*'The  court  upon  examination  of  said  report  find  that  the  said 
hearing  by  the  referee  was  had  in  accordance  with  the  law  and  order 
of  the  court  and  the  findings  and  conclusions  by  said  referee  made  as 
set  forth  in  said  report  are  in  all  respects  according  to  law  and  said 
orders  of  the  court,  and  the  court  doth  approve  and  confirm  the  same 
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and  judgment  thereon  is  awarded  in  accordance  with  the  findings  of 
said  referee. 

**It  is  therefore  ordered,  adjudged  and  decreed  that  said  report 
and  all  findings  and  conclusions  by  said  referee  may  be  and  the  same 
hereby  are  ratified,  approved  and  confirmed.  And  the  court  being 
fully  advised  in  the  premises  finds  that  said  Cincinnati  Chamber  of 
Commerce  Mutual  Insurance  Company  was  at  the  time  found  by  the 
referee  insolvent  and  is  now  insolvent  and  unable  to  pay  its  debts  and 
that  it  is  necessary  to  make  an  assessment  on  all  persons  who  are  lia- 
ble for  its  debts  to  pay  the  death  losses  and  other  liabilities  of  said 
company  together  with  interest  thereon,  and  the  reasonable  expenses 
of  winding  up  the  affairs  of  said  company  in  accordance  with  the  law. 

*'The  court  further  find  that  the  expenses  of  litigation  which  in- 
clude all  the  expenses  and  costs  of  winding  up  said  company  will  be 
50  per  cent  of  the  amount  for  which  each  member  is  severally  liable 
according  to  the  report  of  said  referee. 

**And  the  receiver  heretofore  mentioned  is  hereby  directed  and 
given  full  power  to  sue  for  and  collect  the  full  assessments  made  in  ac- 
cordance herewith,  including  said  additional  assessment  for  costs  whon 
thirty  days  have  elapsed,  after  due  notice  thereof  has  been  given  to 
respective  members  and  shareholders  liable  herein.  And  said  receiver 
shall  sue  for  all  money  due  said  company  and  not  paid  upon  due  de- 
mand and  shall  settle,  adjust,  pay  and  discharge  all  debts  and  liabilities 
due  from  said  company  to  the  extent  the  same  may  be  authorized  and 
to  secure  and  pay  all  the  necessary  expenses  in  the  performance  of  the 
duties  devolving  upon  him  as  such  receiver  herein  for  the  purpose  of 
properly  and  legally  winding  up  the  affairs  of  said  business. 

''Said  receiver  is  iurther  authorized  to  compromise  the  assess- 
ments of  all  persons  who  appear  to  be  insolvent  and  for  such  sums  as 
he  deems  just  and  proper. 

''As  to  the  distribution  of  the  additional  assessment  made  for  the 
purpose  of  paying  the  costs  of  winding  up  of  said  company  this  cause 
is  continued  for  further  order." 

That  order  of  the  court  stands  unreversed  and  unsatisfied,  in  full 
force  and  effect,  and  that  was  the  condition  of  affairs  on  April  11,  1906. 
when  a  motion  was  made  by  a  number  of  persdhs  asking  to  be  made 
defendants  and  for  the  setting  aside  of  the  order. 

The  first  question,  therefore,  that  addresses  itself  to  the  court  is, 
are  these  persons  proper  parties  defendant  in  an  action  of  the  char- 
acter as  thus  defined  by  the  pleadings?  An  analysis  of  this  petition 
leaves  no  doubt  as  to  the  character  of  the  litigation  as  set  in  operation 
by  the  filing  of  the  petition.  Plaintiff's  decedent  was  a  policy  holder 
in  a  mutual  company,  not  a  stock  company,  had  a  valid  claim,  so  far 
as  the  court  knows,  that  necessitated  the  institution  of  certain  things  in 
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order  to  cancel  or  liquidate  the  indebtedness  due  and  owing  under  the 
policy  of  insurance.  The  company,  so  far  as  the  court  is  advised  by 
the  pleadings,  was  in  full  force  and  operation,  it  becoming  a  legal 
entity  by  reason  of  the  adoption  of  the  plan  set  forth  in  the  statute 
by  which  such  companies  obtain  a  right  of  existence  (Sec.  5783  Rev. 
Stat,  ei  seq,)  The  continuity  or  perpetuity  of  such  organizations  de- 
pends upon  circumstances  which  are  also  treated  by  the  statute,  but 
no  corporation  ceases  to  exist  in  law  until  such  steps  are  taken  as 
legally  determine,  conclude  and  end  its  existence.  The  fact  that  the 
means  adopted  by  the  statute  are  not  taken  advantage  of,  or  the  fact 
that  the  company  does  not  act  up  to  the  full  measure  of  its  authority, 
or  the  further  fact  that  the  company  has  not  complied  with  the  con- 
ditions of  the  law  as  determined  by  the  commissioner  of  insurance,  does 
not  wind  up  the  company.  It  prevents  activity  along  certain  lines,  but 
until  the  statute  regulating  the  manner  of  winding  up  a  corporation 
has  been  set  in  force  and  termination  had  under  such  provisions  of 
law,  it  is  exactly  the  same  as  though  the  corporation  were  acting  in 
every  respect  in  accordance  with  its  privileges  and  were  in  full  force 
as  an  active  corporation.  In  other  words,  the  books  furnish  indubitable 
proof  of  the  fact  that  a  corporation  once  living  is  presumptively  living 
until  proved  to  be  dead.  It  is  as  though  the  principle  of  once  sane 
always  sane  until  shown  insane  applies.  In  other  words,  the  continuity 
of  relation  will  be  presumed  until  the  contrary  is  shown. 

This  company  was,  therefore,  at  the  time  of  the  bringing  of  this 
suit,  in  law  undissolved.  It  had  not  been  wound  ujJ,  and  the  statute 
relating  to  the  manner  in  which  insurance  companies  or  corpoirations 
shall  be  concluded  was  not  complied  with.  Therefore  it  follows  that 
at  the  time  of  the  institution  of  this  suit  this  company  was  in  law  a 
body  corporate,  and  all  of  the  rules  furnished  by  the  statute  relating 
to  the  manner  of  service,  as  to  who  parties  defendant,  are  applied  with 
full  force  and  effect  to  this  corporation  and,  therefore,  it  becomes  neces- 
sary for  us  to  address  our  attention  to  the  question  as  to  who  are  neces- 
sary parties  in  a  suit  against  a  corporation.  This  is  elementary — not 
the  stocHiolders,  not  the  directors,  but  the  corporation.  Then  the  stat- 
ute makes  full  and  ample  provisions  for  the  manner  in  which  the  lia- 
bility of  those  who  are  secondarily  liable  shall  be  worked  out.  The 
source  of  all  authority  in  a  corporation  is  the  stockholder.  There  is  no 
stockholder  here,  but  the  delegated  right  of  the  persons  interested  to 
the  directors  furnish  them  plenary  jurisdiction  in  determining  all  ques- 
tions of  policy  circumscribed  and  limited  only  by  statute,  which  au- 
thorizes tiie  formation  of  such  companies. 

Therefore  when  this  action  was  brought  against  the  Chamber  of 
Commerce  Mutual  Insurance  Company  it  was  not  necessary  to  have 
joined  various  persons  who  are  interested  by  reason  of  their  contract 
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relations  with  the  Cincinnati  Chamber  of  Commerce  Mutual  Insurance 
Company,  and  it  was  properly  served  and  it  was  in  court  by  counsel  and 
in  Wilkins  v.  Bank,  31  Ohio  St.  565,  to  complain  because  they  were  not 
necessary  parties  and  the  action  was  primarily  against  the  insurance 
company,  and  it  wa^  properly  served  and  it  was  in  court  by  counsel  and 
it  had  its  rights,  having  its  day  in  court  fully  passed  upon  by  the  pro- 
ceedings that  were  instituted,  and  the  application,  therefore,  of  certain 
parties  to  be  made  defendants  finds  its  answer  in  the  fact  that  they 
have  once  had  their  day  in  court  and  have  been  represented  by  the 
organization  thus  properly  served  and  thus  appearing,  and  its  having 
its  right  adjudicated  and  passed  upon  by  the  court. 

The  converse  of  the  proposition  named  in  the  statute,  that  every 
suit  must  be  brought  in  the  name  of  the  real  party  in  interest,  finds 
expression  in  the  statement  that  every  action  must  be  brought  against 
the  party  legally  bound  to  answer.  In  this  case  there  can  be  no  ques- 
tion but  what  the  real  party  defendant .  was  the  Cincinnati  Chamber 
of  Commerce  Mutual  Insurance  Company.  I  propose  here  to  pass  no 
strictures  upon  the  manner  in  which  the  business  of  that  concern  was 
conducted.  It  is  sufficient  to  say  that  having  held  itself  out  as  a  legal 
corporation,  it  must  be  treated  as  such  and,  therefore,  I  have  said  as 
much  as  I  care  to  say  with  reference  to  that  part  of  the  motion  that 
asked  for  permission  of  cert^yn  persons  to  be  made  defendants.  They 
cannot  be  made  defendants.  The  analogy,  if  we  needed  further  strength 
to  the  support  of  this  proposition,  comes  with  reference  to  the  attack 
that  has  been  made  upon  what  the  referee  did.  The  referee  stands  in 
the  place  of  the  court,  a  delegated  authority  by  the  court  to  furnish 
certain  evidence  upon  which  the  court  could  predicate  a  proper  judg- 
ment or  decree ;  a  limited  authority,  limited  only,  however,  to  the  terms 
of  the  order  creating  a  reference  and  within  the  scope  of  such  author- 
ity, having  the  fullest  jurisdiction  to  examine  parties,  hear  proofs,  ex- 
amine exhibits,  pass  upon  questions  and  testimony  and  furnish  the 
court  the  result,  with  recommendations  as  to  the  condition.  Such 
reference  being  judicial  when  passed  upon  by  the  court  became  the 
predicate  of  the  court's  order  and  was  first,  by  the  order  of  confirma- 
tion, made  the  binding  order  that  should  determine  all  parties  with 
reference  to  the  matter  involved  in  that  report. 

As  the  assignee  represents  all  of  the  creditors  of  an  estate ;  as  the 
administrator  represents  the  creditors  of  the  decedent's  estate,  so  does 
the  officer  of  the  court  stand  in  a  position  where  he  holds  the  scales 
even  for  the  purpose  of  presenting  to  the  court  all  of  the  facts  that 
relate  to  all  of  the  parties  in  the  case,  and  when  the  court  finally  ad- 
judicates all  parties  thereto  are  bound. 

Second  proposition :  I  am  asked  to  set  aside  this  entry  of  confirma- 
tion that  is  made  after  the  end  of  the  term  in  which  the  order 
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made.  I  could  do  this  only  when  satisfied  that  the  verdict  (a)  that  is 
referred  to  in  the  statute  appeared  to  be  of  such  nature  as  that  a  re- 
view would  be  required  because  such  verdict  denied  substantial  justice 
or  was  a  plain  infraction  of  legal  duty,  (b)  a  misapprehension  on  the 
part  of  the  court's  officer,  (c)  misapprehension  on  the  part  of  the  court 
of  the  legal  situation. 

The  statute  is  very  clear  upon  limiting  and  defining  within  a  ver>' 
close  circle  the  activities  of  the  court  in  matters  of  this  kind.  The 
rule  is  that  no  entry  ought  to  be  made  until  the  court  has  been  fully 
advised,  and  when  advised  and  when  the  order  is  made  it  stands  as 
the  law  of  the  case  until  reversed,  until  reviewed  by  an  appellate  juris- 
diction. No  court  should  set  aside  an  order  unless  acting  strictly  within 
the  lines  of  the  particular  statute  that  authorizes  such  action. 

I  have  reviewed  carefully  the  statutes  and  the  decisions  under 
them  time  and  again.  I  find  nothing  in  the  case  that  justifies  the  set- 
ting aside  of  this  order,  when  I  remember  the  rule  that  has  been  de- 
termined as  to  primary  liability  and  gives  to  these  parties  who  are 
filing  this  motion,  but  are  not  proper  parties  to  be  made  defendants, 
a  right  to  set  up  any  proper  defenses  that  they  may  have.  My  hope 
was  that  if  the  defenses  could  be  made  in  this  action,  that  it  might  bo 
possible  for  the  court  to  work  out  an  easy  and  ready  solution.  That  is 
impossible,  reserving  intact  the  rules  of  law  as  I  have  defined  them. 
I  am  the  more  convinced  as  I  have  studied  this  case  that  there  are  other 
and  deeper  and  broader  reasons  and  more  conclusive  reasons  why  this 
court  ought  not  disturb  this  judgment  entry  in  view  of  the  rules  which 
I  apprehend  exist  and  apply  to  cases  of  this  character,  and  which  rules 
have  been  clearly  defined  by  the  authorities  that  the  court  has  felt 
pivoted  and  weighty  in  matters  of  this  character,  and  for  that  reason 
after  examination,  I  have  determined  to  deny  this  motion  as  to  both 
parts.    Judgment  accordingly. 


28  Dee.    VoL  19 
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CONTRACTS— PARTIES— PLEADINa  ' 

[Cuyahoga  Common  Pleas,  September  22,  1908.] 
I.  N.  Kinney  and  Albert  Dix  v.  J.  P.  Pocock  et  au 

1.  JoiNDEB  OF  Causes  of  Action. 

Several  and  independent  causes  of  action  growing  out  of  a  single  breach  of  a 
contract  may  be  joined  in  an  action  where  the  proof  of  the  default  is 
the  same  as  to  each  and  every  cause  of  action  joined,  and  hence,  all 
parties  having  such  rights  of  action  may  intervene  by  cross  petition 
In  an  action  brought  by  one  for  the  benefit  of  the  class  of  Intervenors. 

2.  Allegation  that  One  Suing  for  the  Benefit  of  all  Persons  Having  an 
Interest  Failed  to  Obiain  Authority  to  Sue  is  Irrelevant. 

Subscribers  to  a  fund  to  build  and  locate  a  factory  in  a  given  place,  though 
more  than  eleven  hundred  in  number,  have  the  right,  upon  breach  of  the 
contract  by  the  manufacturers,  to  be  joined  as  plaintiffs  under  Sec 
5005  Rev.  Stat.,  as  persons  having  a  common^,  or  general  interest  in  the 
subject  of  action,  and  because  of  their  number  and  the  impracticability 
to  bring  all  before  the  court,  an  action  may  be  brought,  under  Sec. 
5008  Rev.  Stat.,  in  the  name  of  one  or  more  for  the  benefit  of  all. 
Hence,  an  allegation  in  the  answer,  that  plaintiff  brought  the  action 
without  authority  from  the  others  and  without  their  knowledge  or 
consent,  tenders  no  issue  and  is  irrelevant,  for  which  a  motion  to  strike 
out  will  be  sustained. 

3.  Necessity  of  Ali.eoinq  that  Representation  Relied  upon  is  Fauik. 

A  representation,  by  way  of  Inducement  to  locate  a  manufacturing  plant 
on  a  certain  site  donated,  that  the  land  was  safe  from  the  overflow  of 
a  nearby  stream  is  one  of  fact  as  to  the  character  of  the  location,  to 
which  an  allegation  that  at  a  subsequent  time  to  that  when  the  repre- 
jsentation  was  made,  the  land  overflowed  from  high  water  of  such 
stream,  states  no  fact  alleging  such  representation  to  have  been  false 
when  made,  and  demurrer  will  lie. 

4.  Allegations  Alleging  Failure  to  Employ  Boy  Labor  in  Business  no  De- 
fense TO  Action  for  Bonus  upon  Default. 

Allegations,  in  an  action  for  the  return  of  a  bonus  upon  default  of  a 
contract  by  which  defendants  in  consideration  of  $20,000  donated  there- 
for, were  to  build  a  glass  factory,  keep  it  running  ten  months  in  each 
year  for  ten  years,  employing  not  less  than  two  hundred  operatives  and 
in  case  of  default  to  return  said  bonus,  (1)  that  plaintiffs  knew  de- 
fendants intended  to  employ  boys  because  of  the  cheapness  of  such  labor 
and  were  induced  to  enter  into  the  contract  on  that  account,  (2)  that 
plaintiffs  joined  with  others  in  a  crusade  against  boys  working  In  a 
business  of  manufacturing  beer  bottles  because  of  its  alliance  with  the 
liquor  traffic,  and  thereby  prevented  them  from  hiring  boys,  made  it 
impossible  to  carry  on  the  business  with  profit  and  caused  the  default 
for  which  and  by  reason  of  which  they  sue  for  the  return  of  the  money 
so  advanced,  state  no  conduct  violative  of  any  contract  provision,  nor 
charge  conspiracy  and,  hence,  set  forth  no  defense. 

5.  Waiver  of  Breach  of  Subscription  Contract  by  Accepting  Deferred  Pay- 
ments. 

The  receipt  in  whole  or  in  part  of  payments  of  a  bonus  at  a  time  subse- 
quent to  that  agreed  upon  is  a  waiver  of  time  of  payment  and  of  breach 
of  the  contract  by  reason  thereof,  consequently  subscribers  cannot  there- 
by be  barred  of  the  right  to  recover  upon  default  in  performance  off  the 
principal  contract. 

[Syllabus  approved  by  the  court]  •    -j 
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Keait  &  Adair  and  Blandin,  Rice  &  Qinn,  for  plaintiffs. 

R.  W.  McCaugiiey  and  Kline,  Toiies  &  Qoff,  for  defendants . 

BABCOCK.  J. 

I.  N.  Kinney  and  Albert  Dix  sue  for  themselves  and  some  eleven 
hundred  others  voluntarily  associated  as  the  board  of  trade  of  Wooster. 
Ohio.  The  defendants  entered  into  a  contract  with  the  members  of 
this  association  for  locating  and  building  glass -^orks  in  said  city  of 
Wooster,  in  which  some  two  hundred  workmen  should  find  employ- 
ment, the  defendants  agreeing  to  keep  the  factory  running  ten  months 
in  the  year  for  ten  years.  The  board  of  trade  of  said  city,  assuming 
to  act  for,  and  in  the  name  of,  the  citizens  of  Wooster,  agreed  to  pay 
the  defendants  $20,000  for  the  things  so  stipulated  by  them  to  be 
done.  Among  other  things  in  the  contract  was  one  providing  for  a 
return  of  the  money  without  interest  so  paid  by  the  plaintiffs  to  the 
defendants  in  case  default  was  made  by  them  in  carrying  out  the 
terms  of  the  contract  above  outlined.  The  plaintiffs  sue  for  breach  of 
the  contract  and  ask  judgment  for  $18,500,  the  amount  actually  ad- 
vanced to  the  defendants  under  the  contract.  To  the  petition  is  at- 
tached as  an  exhibit  a  copy  of  the  contract.  It  recites  that  it  is  en- 
tered into  by,  and  between,  James  P.  Pocock  and  the  three  other  de- 
fendants (naming  them),  parties  of  the  first  part,  and  ''the  citizens 
of  Wooster,  parties  of  the  second  part,  pursuant  to  a  proposition  made 
by  said  parties  of  the  first  part  to  the  citizens  of  Wooster  through  its 
board  of  trade.''    The  last  clause  of  the  contract  is  as  follows: 

**And  we  hereby  authorize  the  president  an^l  secretary  of  said 
board  of  trade  to  execute  said  contract  for  and  in  behalf  of  the  board 
of  trade  of  the  city  of  Wooster  as  party  of  the  second  part." 

The  contract  is  signed  by  each  of  the  defendants  and  by  **I.  N. 
Kinney,  President  Pro  Tem''  and  by  ** Albert  Dix,  Secretary." 

The  defendants  answer,  among  other  things:  (1)  That  the  plain- 
tiffs have  brought  this  action  without  authority  from  the  several  sub- 
scribers of  said  fund  other  than  themselves.  (2)  That  they  were  en- 
gaged in  the  manufacture  of  glass  bottles  at  Massillon,  Ohio,  being 
largely  engaged  in  a  bottle  factory  there;  that  early  in  1902  the  de- 
fendants were  contemplating  building  another  plant  where  labor  might 
be  readily  obtained,  and  the  plaintiffs  learning  of  this,  offered  to  con- 
tribute liberally  toward  the  construction  of  a  plant  at  Wooster  similar 
to  the  defendants'  plant  in  Massillon,  Ohio;  that  plaintiffs  invited  de- 
fendants to  Wooster  and  showed  them  the  premises  upon  which  the 
factory  was  afterwards  built ;  that  it  lay  near  a  stream  of  water  called 
**Killbuck,"  and  **  defendants  being  solicitous  lest  the  land  might  be 
subject  to  flood  and  overflow  from  said  stream  during  high  water,  made 
inquiry  of  plaintiffs  and  its  committee  with  respect  to  the  fact  con- 
cerning such  danger  of  flood  and  overflow,  and  were  thereupon  assured 
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by  them  that  there  was  no  such  danger,  they  stating  and  representing 
to  the  defendants  that  said  proposed  site  was  and  would  be  entirely 
safe  from  all  flood  or  overflow  from  said  stream.     Thereupon,  relying 
upon  said  representations  and  the  further  one   that  the  citizens  of 
Wooster  were  desirous  of  having  the  proposed  factory  located  in  that 
town,  the  proposed  site  was  selected  and  the  contract  was  entered  into. 
(3)  The  defendants  say  the  factory  was  thereupon  constructed  by  the 
defendants  upon  said 'site,   was  completed  and  full  operation  begun 
in  January,  1903,  but  that  in  January,  1904,  said  factory  was  flooded 
with  water  from  the  high  water  and  overflow  of  said  stream.     They  say 
that  the  flood  caused  great  damage  to  the  factory,  ruining  the  ma- 
chinery and  the  manufactured  product  therein  to  a  great  extent,  greatly 
damaging  the  defendants  and  making  it  impossible  for  them  to  operate 
the  factory  without  making  expensive  repairs  and  replacements  of  great 
cost  and  necessitating  in  any  event  a  delay  of  many  months  before  the 
factory  could  again  be  got  ready  for  operation.     (4)  That  as  soon  as 
the  factory  eould  be  operated  a  spirit  of  hostility  against  the  same 
was  manifested  by  the  citizens  of  said  city;  that  it  was  necessary  for 
the  successful  operation  of  the  factory  for  the  defendants  to  employ  a 
large  number  of  boys  because  of  the  cost  of  adult  labor  in  such  work, 
making  it  impossible  to  operate  the  same  with  such  labor  at  a  profit; 
that  the  plaintiffs  and  the  board  of  trade  were  aware  of  this  fact  and 
that  it  would  be  necessary  for  the  defendants  to  employ  a  large  number 
of  boys  in  the  operation  of  the  proposed  factory  at  the  time  defendants 
were  solicited  to  locate  the  factory  in  Wooster,  but  after  having  pre- 
vailed upon  them  to  locate  a  factory  in  the  town,  they  urged  the  citizens 
of  the  town  not  to  permit  their  boys  to  enter  into  defendants'  employ 
in  said  factory  by  the  use  of  public  statements  and  by  articles  pub- 
lished in  the  public  press  stating  that  it  was  not  proper  for  boys  to  work 
in  a  factory  where  beer  bottles  were  manufactured;  that  these  state- 
ments and  utterances  were  made  generally  by  members  of  the  board 
of  trade  and  by  a  large  number  of  the  leading  citizens  of  said  city 
and  by  many  of  the  persons  claimed  to  be  represented  by  plaintifiEs 
in  this  suit,  and  that  these  statements  and  utterances  stirred  up  and 
created  such  a  feeling  of  hostility  against  the  defendants  and  said 
factory  in  the  community  as  deterred  parents  from  permitting  their 
boys  from  entering  the  said  employment,  so  that  the  defendants  were 
unable  to  procure  boys  to  do  the  work  customarily  performed  by  boys 
in  such  factories,  and  were  compelled  to  employ  men  to  do  the  work 
of  boys,  at  more  than  twice  the  cost,  entailing  great  loss  on  defendants 
and  making  it  impossible  to  operate  the  factory  at  a  profit.     They  say 
that  in  spite  of  the  hostility  manifested  by  the  citizens  of  said  city  and 
by  the  persons  whom  plaintiffs  represented,  and,  in  spite  of  the  fact 
that  about  $1,500  of  the  amount  agreed  to  be  paid  under  said   con- 
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tract  had  not  been  paid,  the  defendants  in  good  faith  went  forward 
with  the  contract  on  their  part  and  proceeded  to  put  the  factory  in 
shape  for  commencing  operations  for  the  year  1904,  when  the  factory 
was  flooded  with  water  from  the  high  water  and  overflow  of  said 
stream.  They  say  that  by  reason  of  this  hostility  which  was  stirred 
up  in  the  town  by  the  citizens  and  persons  represented  by  the  plaintiffs, 
it  has  made  it  impossible  for  the  defendants  to  procure  necessary  labor 
to  operate  the  factory,  and  by  reason  of  the  damage  done  to  the  factory 
by  the  flood,  making  necessary  the  expense  of  repairs  and  the  loss  of 
nearly  an  entire  season  of  operation,  they  suffered  a  loss  amounting  to 
more  than  the  $20,000  and  were  unable  to  go  forward  with  the  enter- 
prise, and  to  save  themselves  from  still  greater  loss  were  compelled  to, 
and  did,  in  September,  1904,  sell  the  factory  to  the  Ohio  Bottle  Com- 
pany. That  said  sale  was  made  at  a  price  less  than  the  cost  of  the 
factory  and  that  the  defendants  sustained  loss  on  account  of  entering 
into  the  contract  existing  in  the  sum  of  $35,000.  They  say  that  by 
reason  of  the  conduct  of  the  citizens  of  Wooster  and  of  the  persons 
who  subscribed  to  the  fund  to  be  paid  the  defendants  whom  plaintiffs 
claim  to  represent,  and  by  reason  of  the  said  misrepresentations  with 
respect  to  the  factory  site,  they  were  entitled  to  terminate  the  contract 
on  fheir  part  and  were  justified  in  so  doing.  Wherefore,  they  pray 
to  be  dismissed  with  their  costs. 

On  November  14,  1907,  Hugh  Bowers  and  eight  others  by  leave 
of  court  became  parties  defendant  and  filed  their  cross  petition  against 
the  defendants,  saying  that  they  were  parties  to  the  contract  signed  by 
the  defendants  and  contributed  to  the  fund  raised  by  the  citizens  of 
Wooster,  as  alleged  in  the  petition,  and  after  setting  up  their  re- 
spective subscriptions,  they  say  *'they  adopt  all  the  allegations  of  the 
plaintiffs'  petition  and  make  the  same  a  part  hereof  as  fully  as  if  re- 
written herein  and  join  in  the  prayer  of  the  petition  and  ask  that 
judgment  may  be  rendered  in  favor  of  the  said  T.  N.  Kinney  and  Albert 
Bicks,  plaintiffs." 

On  the  same  day,  by  leave  of  court,  Walter  D.  Poss,  Charles  M. 
Gray  and  Albert  Dix,  trustees  for  the  board  of  trade  of  the  city  of 
Wooster,  leave  having  been  obtained  to  become  parties  defendant,  filed 
their  cross  petition,  and,  after  alleging  that  about  three  hundred  of 
the  members  of  said  board  of  trade  who  were  subscribers  to  the  fund 
have  transferred  and  assigned  all  their  rights  against  the  defendants 
in  the  cause  of  action  set  out  in  the  petition  to  them  as  trustees,  make 
the  same  allegations  as  in  the  cross  petition  of  Bowers  and  others, 
praying  that  judgment  may  be  rendered  in  favor  of  said  plaintiffs 
against  said  defendants. 

Thereupon  the  defendants  moved  to  strike  from  the  files  the  cross 
petition  of  Hugh  Bowers  and  others,  and  by  separate  motion  they  ask 
that  the  cross  petition   of  Walter  D.   Foss   and   others,   trustees,   be 
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stricken  from  the  files  for  the  reason  that  said  persons  are  not  proper 
parties  to  this  cause  and  these  cross  petitions  are  not  such  pleadings  as 
are  authorized  by  law  to  be  filed  herein. 

The  plaintiffs  file  a  motion  to  strike  out  of  the  first  defense  in 
the  defendants'  amended  answer  certain  redundant  and  irrelevant  mat- 
ter, to  wit,  the  allegation  that  the  plaintiffs  have  brought  the  action 
without  authority  from  the  several  subscribers  of  the  fund  and  with- 
out their  knowledge  or  consent,  and  that  the  defendants  be  required 
to  make  the  second  defense  more  definite  and  certain  by  stating  the 
period  in  the  manufacturing  season  of  1902-3,  the  factory  was  operated, 
and  during  what  months  and  for  what  part  of  the  season  1904-5  the 
factory  was  operated  by  the  Ohio  Bottle  Company. 

They  also  ask  that  the  third  defense  be  made  more  definite  and 
certain  (a)  by  stating  the  name  or  names  of  those  who  assured  the 
defendants  that  there  was  no  danger  of  flood  and  overflow  from  said 
stream,  and  that  the  site  was  and  would  be  entirely  safe  from  flood 
and  overflow;  (b)  by  stating  the  name  or  names  of  those  who  repre- 
sented to  defendants  that  the  citizens  of  Wooster  were  desirous  of 
having  the  proposed  factory  located  in  that  town;  (c)  by  stating  the 
names  of  those  who  manifested  a  spirit  of  hostility  against  the  opera- 
tion of  said  factory,  and  how  the  same  was  manifested;  (d)  by  stating 
the  name  or  names  of  those  who  by  public  statement  and  by  articles 
published  in  the  public  press  and  by  circulars  urged  the  citizens  of  the 
town  not  to  permit  their  boys  to  enter  into  the  defendants'  employ; 
(e)  by  stating  what  statements  were  made,  and  what  articles  published, 
by  each  of  said  persons;  (f)  by  stating  more  fully  and  explicitly  the 
injury  done  to  the  machinery  and  the  manufactured  produce  by  reason 
of  flood,  and  the  expense  for  repairs  occasioned  thereby. 

Plaintiffs  demur  to  the  defendants'  third  defense  on  the  ground 
that  the  same  does  not  constitute  a  defense  to  the  plaintiffs'  cause  of 
action. 

The  right  of  the  cross  petitioning  defendants  to  intervene  will  be 
first  considered.  It  has  already  been  held  on  demurrer  that  the  action 
is  maintainable  by  the  plaintiffs  in  its  present  form  under  Sec.  5005 
Rev.  Stat.,  giving  the  right  to  "all  persons  having  an  interest  in  the 
subject  of  the  action  and  in  obtaining  the  relief  demanded"  to  join  as 
plaintiffs,  supplemented  by  Sec.  5008  Rev.  Stat.,  which  provides  "when 
the  question  is  one  of  a' common  or  general  interest  of  many  persons, 
or  when  the  parties  are  very  numerous  and  it  is  impracticable  to  bring 
them  all  before  the  court,  one  or  more  may  sue  or  defend  for  the 
benefit  of  all;"  or,  if  not  under  these  provisions,  then  under  Sec  4995 
Rev.  Stat.,  authorizing  an  action  by  the  trustee  of  an  express  trust,  or 
one  "with  whom  or  in  whose  name  a  contract  is  made  for  the  benefit 
of  another.'*  The  court  is  of  opinion  that  all  subscribers  to  the  fund 
might  have  joined  under  the  first  named  section  and  that  by  reason  of 
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namben  the  action  was  properly  brought  by  two  of  them  for  the 
benefit  of  all.  Upington  v.  Oviatt,  24  Ohio  St.  232;  Piatt  v.  Colvin, 
50  Ohio  St.  703  [36  N.  E.  Rep.  735],  and  Farmers  Mut.  Fire  d  L.  Ins. 
Co.  ▼.  Ward,  24  O.  C.  C.  156  (5  N.  S.  509),  are  believed  to  sustain 
this  position.  When  such  a  case  is  brought,  the  parties  represented 
but  not  appearing  of  record,  are  as  much  interested  in  and  bound  by 
the  determination  of  the  suit  as  they  would  be  if  named  and  brought 
upon  the  record.  May  they  not,  then,  take  part  in  the  trial  and  be 
heard  in  the  production  of  witnesses  and  the  advocacy  of  their  rights? 
To  deny  them  this  would  seem  to  be  a  denial  of  justice,  and  how  may 
they  avail  themselves  of  these  rights  except  by  having  their  names  en- 
tered on  the  record  and  their  relation  to  the  issue  brought  to  the  at- 
tention of  the  court?  These  cross  petitions  are  criticized  as  multiplying 
and  confusing  the  issues  and  involving  defendants  in  the  necessity  of 
filing  a  thousand  or  more  answers,  if  each  subscriber  to  the  fund  is 
permitted  to  intervene  and  he  sees  fit  to  avail  himself  of  the  privilege. 
ThiSy  if  true,  is  no  valid  objection,  unless  some  right  of  the  defendants 
is  violated.  One  who  contracts  with  a  thousand  may  involve  himself 
with  them  in  complicated  situations,  but  if  so,  the  embarrassment  re- 
sults from  the  complicated  contractual  relations  he  has  voluntarily 
assumed.  This  embarrassment  can  be  overcome,  but  the  denial  of  a 
right  to  intervene  in  a  suit  which  is  binding  upon  a  party  is  insur- 
mountable. But,  in  fact,  the  embarrassment  complained  of  in  this 
case  does  not  exist.  No  new  issue  is  tendered  by  any  of  the  cross 
petitioners,  and  no  answer  to  their  pleadings  is  required.  They  simply 
join  in  the  prayer  of  the  petition,  and  thereby  align  themselves  on 
the  side  of  the  plaintiffs  in  the  controversy.  It  therefore  follows  that 
the  motions  to  strike  off  the  intervening  cross  petitions  should  be  over- 
ruled. 

The  plaintiffis  move  to  strike  out  of  the  first  defense  the  allegation 
that  **  plaintiffs  have  brought  the  action  without  authority  from  the 
several  subscribers  of  the  fund  and  without  their  knowledge  or  consent." 
If  authorization  or  consent  is  necessary  to  the  maintenance  of  this 
action  by  the  plaintiffs,  then  this  allegation  is  relevant,  otherwise  not. 
The  authority  is  given  by  the  statute  or  it  does  not  exist,  for  parties 
cannot  invest  others  with  the  right  to  sue  for  them  except  by  clothing 
them  with  an  interest  or  a  trust,  and  in  that  case  the  right  to  sue 
grows  out  of  the  rights  so  vested  and  not  by  direction  or  consent  subse- 
quently given.  If  these  defendants  have  any  defense  in  bar  or  other- 
wise to  the  claims  of  any  or  all  of  the  subscribers  to  the  fund,  they 
may  plead  the  same;  but  the  allegation  that  the  plaintiffs  were  not 
given  authority  to  bring  suit  raises  no  issue.  Motion  to  strike  out  is 
sustained. 

Plaintiffs  move  for  an  order  requiring  defendants  to  make  more 
definite  and  certain  the  allegations  of  the  second  defense  by  stating 
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the  period  in  the  manufacturing  season  of  1902-3  that  the  factor)' 
was  operated  and  during  what  months  and  for  what  part  of  the  sea- 
son 1904  the  factory  was  operated  by  the  Ohio  Bottling  Company.  The 
defendants  concede  the  propriety  of  this  motion.  It  will,  therefore, 
be  granted. 

The  plaintiffs  move  with  six  specifications  as  to  the  third  defense, 
and  at  the  same  time  demur  to  it  on  the  ground  that  it  does  not  eon- 
stitute  a  defense  to  the  plaintiff's  cause  of  action.  If  the  demurrer  is 
well  taken^  the  motion  needs  no  consideration.  It  will  therefore  be 
considered  first. 

This  defense  sets  forth  the  claim  that  the  plaintiffs  represented 
''that  said  proposed  site  was  and  would  be  entirely  safe  from  all  flood 
or  overflow  from  said  stream."  This  seems  to  be  more  than  the  ex- 
pression of  an  opinion  and  to  amount  to  the  statement  of  a  fact.  The 
fact  stated  is  that  this  land  does  not  overflow  from  the  high  water  of 
Killbuck  creek. 

''Where  a  person,  by  means  of  false  representations  of  facts  ma- 
terially affecting  the  identity  and  value  of  certain  real  estate,  induces 
another  to  enter  into  a  contract  for  the  purchase  thereof,  upon  the 
faith  of  such  representations  and  upon  which  he  was  justified  in  rely- 
ing, the  purchaser  may,  in  an  action  brought  by  the  vendor  for  the 
purchase  price,  recoup  the  damages  which  he  has  sustained  by  reason 
of  such  false  representations,  although  the  vendor  believed  them  to  be 
true  when  made,  and  had  good  reason  for  so  believing."  Mulvey  v. 
King,  39  Ohio  St.  491. 

This  rule  is  fixed  between  vendor  and  vendee,  but  we  see  no  rea- 
son why  it  may  not  be  extended  to  parties  in  the  present  relatioD. 
The  rule  thus  stated  is  most  favorable  for  the  protection  of  those  in- 
duced to  enter  into  contracts  through  representations  which  are  false. 
On  authority  of  this  case,  fraudulent  intent  in  making  the  misrepre- 
sentation as  to  "facts  materially  affecting  the  identity  and  value"  of 
the  property  need  not  be  alleged,  but  it  is  necessary  to  allege  that  the 
representation  was  false.  This  is  not  done  unless  the  statement  that 
the  factory  was  flooded  from  the  high  water  of  said  stream  a  year 
afterwards  amounts  to  such  allegation.  If  the  stream  had  never  over- 
flowed this  factory  site  up  to  the  time  that  the  representation  was  made, 
then  it  was  true  when  made,  and  the  subsequent  overflow  would  not 
make  it  false.  Therefore,  to  state  that  it  overflowed  a  year  later,  does 
not  challenge  the  truth  of  the  representation  alleged  to  have  been  made. 
The  allegations  taken  together  state  a  misfortune  rather  than  a  mis- 
representation. They  fail  to  charge  either  false  representation  or  falsw* 
warranty. 

These  defendants  also  allege  that  it  was  necessary  for  the  sucbess- 
f ul  operation  of  the  factory  for  the  defendants  to  employ  a  large  num- 
ber of  boys^  because  of  the  cost  of  adult  labor  in  snob  work,  makuig  it. 
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impossible  to  operate  the  same  with  snch  labor  at  a  profit;  that  the 
I^aintiflEs  and  the  board  of  trade  were  aware  of  this  fact  and  that  it 
would  be  necessary  for  the  defendants  to  employ  a  large  number  of 
boys  in  the  operation  of  the  proposed  factory  at  the  time  defendants 
were  solicited  to  locate  the  factory  in  Wooster,  but  after  having  pre- 
vailed upon  them  to  locate  a  factory  in  the  town,  they  urged  the  citi- 
aens  of  the  town  not  to  permit  their  boys  to  enter  into  defendants' 
anploy  in  said  factory,  by  the  use  of  public  statements  and  by  articles 
published  in  the  public  press  stating  that  it  was  not  proper  for  boys 
to  work  in  a  factory  where  beer  bottles  were  manufactured;  that  these 
statements  and  utterances  were  made  generally  by  members  of  the 
board  of  trade  and  by  a  large  number  of  the  leading  citizens  of  said 
eity  and  by  many  persons  claimed  to  be  represented  by  plaintiffs  in 
this  suit,  and  that  these  statements  and  utterances  stirred  up  and  created 
such  a  feeling  of  hostility  against  the  defendants  and  said  factory  in 
the  eonmiunity  as  deterred  parents  from  permitting  their  boys  from 
entering  the  said  ^nployment,  so  that  the  defendants  were  unable  to 
proeure  boys  to  do  the  woA  customarily  performed  by  boj-s  in  such 
bctory  and  were  compelled  to  employ  men  to  do  the  work  of  boys  at 
more  than  twice  the  cost,  entailing  great  loss  on  defendants  and  making 
it  impossible  to  operate  the  factory  at  a  profit.  They  further  say  that 
by  reason  of  this  hostility  stirred  up  by  the  citizens  of  the  town  and 
penoDs  represented  by  plaintiff,  together  with  the  damage  done  to  the 
factory  by  the  flood,  they  suffered  a  loss  amounting  to  more  than  $20,- 
000;  that  they  were  unable  to  go  forward  with  the  enterprise,  and,  to 
•ave  themselves  from  still  greater  loss,  were  compelled  to,  and  did. 
in  September,  1904,  sell  the  factory  to  the  Ohio  Bottling  Company,  and 
they  allege  a  loss  by  reason  of  the  premises  of  more  than  $35,000. 

The  principle  of  law  invoked  by  defendants  is  aptly  stated  in 
Taylor  Y.  Bisley,  28  Hun  (N.  Y.)  141: 

"The  law  will  not  permit  a  party  who  has  become  entitled  to  the 
performance  of  an  agreement  by  another  to  intervene  so  as  to  prevent 
RQch  performance  being  made,  and  then,  on  the  basis  of  such  fail- 
ore,  to  claim  damages  against  the  party  because  of  his  omission  to 
perfonn  his  agreement." 

The  above  rule  unquestionably  states  the  law  and  in  apt  terms, 
but  the  di£Sculty  presented  here  is  in  its  application  to  the  case  at  bar. 
Are  the  plaintiffs  here  charged  with  interfering  with  defendants'  per- 
formance of  the  contract?  Certainly,  third  parties  might  urge  the  im- 
propriety of  boys  or  adults  engaging  in  the  manufacture  of  beer  bottles 
or  any  other  article  of  manufacture  if  they  saw  fit.  The  doctrine  ap- 
plying to  labor  conspiracies  is  not  applicable  to  this  controversy  since 
conspiracy  is  not  charged.  The  cases  applicable  thereto  will  not,  there- 
fore, be  considered.  The  interference,  if  it  is  alleged  to  exist  at  all,  is 
by  reason  of  a  contract  rolation  having  been  assumed  and  violated,  to 
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ihe  defendants'  damage.  The  case  last  above  named  involved  the  charge 
of  interfering  with  the  defendant's  performance  of  his  contract  to  de- 
liver a  certain  quantity  of  yellow  pine  timber  to  plaintiff  at  Brooklyn, 
New  York,  on  or  before  a  fixed  time.  The  defendant  alleged  in  his  an- 
swer his  inability  to  get  the  timber  at  the  usual  southern  ports  because 
of  the  yellow  fever  epidemic,  but  that  he  entered  into  negotiations  with 
one  Bacon  of  Savannah,  Ga.,  for  the  purchase  of  the  requisite  lumber, 
and  would  have  succeeded  in  purchasing  and  delivering  it  but  for  the 
interference  of  plaintiff,  who,  learning  that  defendant  was  negotiating 
with  Bacon  for  the  lumber,  for  the  purpose  of  preventing  defendant 
from  purchasing  it,  induced  Bacon  to  decline  and  refuse  to  sell  it  to 
defendant,  whereby  he  was  unable  to  deliver  any  portion  of  the  lum- 
ber to  plaintiff  as  he  had  agreed  to  do.  Taylor's  interference  was  by 
negotiating  the  purchase  of  the  lumber  himself  with  knowledge  that 
Risley  was  negotiating  for  it,  and  the  answer  charged  him  with  doing  it 
so  as  to  prevent  the  defendant  from  purchasing  and  performing  his  con- 
tract. '*ffeW,  that  the  facts  stated  in  the  answer  would,  if  proved, 
have  defeated  the  action  and  that  the  court  erred  in  refusing  to  allow 
the  defense  to  prove  them."  Taylor's  interference  was  not  alone  in 
negotiating  for  the  lumber,  but  for  doing  it  for  the  purpose  of  pre- 
venting tSe  defendant  from  performing  his  contract.  It  was  in  fact 
the  act  of  the  plaintiff  which  caused  the  breach  and  not  that  of  the  de- 
fendant. 

Barker,  J.,  dissenting,  says: 

*'The  defendant  seeks  to  be  relieved  from  a  performance  of  his 
contract,  because  the  plaintiff  interfered  with  its  execution  as  set  forth 
in  his  third  answer.  It  is  not  pretended  that  the  plaintiff  has  done, 
or  omitted  to  do,  any  act  which  is  in  violation  of  any  of  the  terms  of 
the  contract,  either  express  or  implied. 

''In  support  of  his  argument  on  this  question  he  relies  on  the 
general  precept  of  the  law,  which  is  applicable  to  all  cases  whatever, 
that  a  promisor  will  be  discharged  from  all  liability  when  the  nonper- 
formance of  his  obligation  is  caused  by  the  act  ^r  fault  of  the  other 
contracting  party. 

**This  proposition  would  be  available  to  the  defendant  as  a  de- 
fense to  a  recovery,  if  the  plaintiff  has  done  any  act  of  an  unlawful 
or  wrongful  character  which  is  actionable  in  and  of  itself,  having  the 
direct  and  natural  effect  of  preventing  or  interfering  with  the  per- 
formance of  the  contract  on  the  part  of  the  defendant,  such  as  de- 
stroying lumber  belonging  to  the  defendant  suitable  to  be  delivered 
under  the  contract,  and  intended  so  to  be,  or  destroying  the  mills  at 
which  the  timber  was  to  be  manufactured,  or  the  vessels  in  which 
it  was  designed  to  transport  the  same.     Such  acts  and  interferences 
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on  the  part  of  the  plaintiff  would  prevent  him  from  maintaining  an 
action  based  upon  the  defendant's  nonperformance. 

**But  mere  misbehavior  on  the  part  of  the  plaintiflP,  and  censur- 
able conduct,  not  wrongful  and  actionable  in  the  eyes  of  the  law,  and 
which  among  fair-minded  men  is  regarded  as  an  interference  in  the 
business  of  others,  exhibiting  ill-feeling  and  indicating  an  unfriendly 
spirit,  cannot  be  inquired  into,  and  made  an  excuse  for  the  nonper- 
formance of  the  engagements  of  the  contracting  party  so  disturbed  and 
annoyed.  Such  we  regard  to  be  the  nature  and  character  of  the  plain* 
tiff's  acts-  of  interference  as  set  forth  in  the  answer,  and  which  the 
defendant  offered  to  prove.  For  aught  that  was  averred,  the  things 
said  and  done  were  truthful  and  proper  things  for  plaintiff  to  say  and 
do  under  the  circumstances. 

**It  is  averred  that  the  plaintiff  did  interfere  with  the  making 
and  concluding  of  a  bai^ain  between  the  defendant  and  Bacon,  the 
lumber  merchant  of  Savannah,  with  the  intention  on  his  part  of  pre- 
venting the  defendant's  being  able  to  execute  his  contract  and  de- 
liver the  lumber  as  agreed.  This  would  not  constitute  a  defense,  unless 
the  act  of  interference  was  such  as  could  be  denominated  wrongful 
and  actionable  in  law.  For  the  plaintiff  could,  without  furnishing  an 
excuse  to  the  defendant,  for  nonperforming  his  contract,  have  entered 
the  market  in  Savannah  and  negotiated  with  lumber  merchants  for  the 
same  material  that  the  plaintiff  contemplated  purchasing,  and  conclude 
a  bai^ain  in  his  own  behalf,  although  his  intentions  were  to  annoy 
and  prevent  the  defendant  from  executing  the  contract,  yet  it  would 
not  relieve  him  from  that  obligation." 

The  court  based  the  decision  of  this  case  on  the  right  of  one  con- 
tracting party  to  be  free  in  performing  the  contract  from  the  malicious 
or  wanton  interference  or  annoyance  of  the  other  party.  The  dis- 
senting opinion  makes  the  wrongfulness  of  the  act  the  test  of  inter- 
ference. 

**An  act  legal  in  itself  and  which  violates  no  right  cannot  be  made 
actionable  on  account  of  the  motive  which  induced  it."  -  Chat  field  v. 
WiUon,  28  Vt.  49. 

*'An  act  which  does  not  of  itself  amount  to  a  legal  wrong  cannot 
be  made  so  by  a  bad  motive."  Chambers  v.  Baldwin,  91  Ky.  121  [15 
S.  VT.  Rep.  663;  11  L.  R.  A.  545;  34  Am.  St.  Rep.  165]. 

In  Frazier  v.  Brown,  12  Ohio  St.  294,  the  cause  of  action  stated 
was  diversion,  with  malicious  intent,  by  the  defendant  of  subterraneous 
water  on  his  own  land  from  adjoining  land  of  the  plaintiff;  but  it 
was  held  there  could  be  no  recovery,  because,  as  said  by  the  court,  page 
312,  *'the  act  done,  to  wit,  the  using  of  one's  own  property,  being 
lawful  in  itself,  the  motive  with  which  it  is  done — ^whatever  it  may  be 
as  a  matter  of  conscience — is,  in  law.  a  matter  of  indifference." 
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Boynton,  J.,  in  Pitts.  Ft  W.  <6  C.  Ky.  v.  Bingham,  29  Ohio  Si. 
364,  369   [23  Am.  St.  Rep.  751],  says: 

''Where  no  right  has  been  invaded,  although  one  may  have  injured 
another,  no  liability  has  been  incurred.  Any  other  rule  would  be  mani- 
festly wrong." 

In  Letts  V.  Kessler,  54  Ohio  St.  73  [42  N.  E.  Rep.  765;  40  L.  K. 
A.  177],  the  question  was  as  to  liability  for  maintaining  a  "spite 
fence"  from  motive  of  unmixed  malice.    Says  Burkett,  J.,  on  page  81 : 

'*In  effect  he  has  the  right  to  shut  off  the  light  and  air  from  her 
windows  by  a  building  on  his  own  premises,  and  she  is  not  in  effect 
concerned  in  the  means  by  which  such  effect  is  produced,  whether  by 
a  building  or  other  structure;  nor  is  she  concerned  as  to  the  motive, 
nor  as  to  whether  he  makes  or  loses  by  the  operation.  In  the  one  cas« 
she  might  have  a  strong-  suspicion  of  his  malice,  while  in  the  other  such 
suspicion  would  be  ripened  into  a  certainty.  But  this  is  nothing  to 
her  as  affecting  a  property  right.  As  long  as  he  keeps  on  his  own 
property,  and  causes  an  effect  on  her  property  which  he  has  a  right  to 
cause,  she  has  no  legal  right  to  complain  as  to  the  manner  in  which  the 
effect  is  produced,  and  to  permit  her  to  do  so,  would  not  be  enforcini? 
a  right  of  property,  but  a  rule  of  morals." 

The  principle  underlying  these  cases  seems  to  be  that  an  act  not 
violative  of  any  contract  provision  cannot  be  a  wrongful  interference 
with  the  performance  of  the  contract  unless  it  is  unlawful  in  the  sense 
of  being  in  excess  of  one's  legal  rights.  In  other  words,  an  act  not 
wrongful  in  and  of  itself  and  not  in  violation  of  the  terms  of  the  con- 
tract express  or  implied,  furnishes  no  excuse  for  its  nonperformance 
even  though  such  act  may  embarrass  performance  by  the  other  party. 
As  to  what  constitutes  an  unlawful  act  in  this  relation  the  authorities 
are  not  in  accord.  Some  hold  that  an  act  otherwise  innocent  becomes 
wrongful  when  done  with  a  purpose  to  cause  the  other  party  to  default 
in  performing  the  contract  if  damage  results.  Others  deny  that  the 
motive  can  give  character  to  the  act.  As  said  in  Jenkins  v.  Fowler^  24 
Pa.  St.  308: 

**  Malicious  motives  make  a  bad  case  worse,  but  they  cannot  make 
that  wrong  which  in  its  own  essence  is  lawful." 

The  court  inclines  to  the  latter  view,  but  it  is  not  necessary  U) 
decide  this  point,  since  the  answer  does  not  allege  any  act  done  by  the 
plaintiffs  from  evil  motive  or  purpose  to  bring  the  defendants  into 
default  in  performing  the  contract. 

Did  the  acts  complained  of  violate  any  of  the  terms  of  the  con- 
tract? They  did  not,  unless  a  promise  not  to  interfere  with  the  labor 
market  for  boys'  labor  in  Wooster,  to  defendant's  injury,  is  implied. 

In  United  States  v.  Peck,  102  U.  S.  64  [26  L.  Ed.  46],  the  claimant 
entered  into  a  contract  with  the  proper  military  officer  to  fumisli  and 
deliver  a  certain  quantity  of  wood  and  hay  to  the  militarj'  station  Kt 
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Tongue  river  in  the  Yellowstone  region,  on  or  before  a  specified  date. 
He  famished  the  wood,  but  failed  to  furnish  the  hay,  which  was  fur- 
nished hj  other  parties  at  an  increased  expense.  The  accounting  offi- 
cer claimed  the  right  to  deduct  from  the  claimant's  wood  account  the 
increased  cost  of  the  hay.  The  court,  upon  an  examination  of  the 
contract  and  attending  circumstances,  w^ere  of  opinion  that  the  parties 
contemplated  the  hay  to  be  cut  at  the  Big  Meadows  in  the  Yellowstone 
valley,  near  the  mouth  of  Tongue  river,  which  was,  indeed,  the  only 
hay  plaintiffs  could  have  procured  within  hundreds  of  miles,  and  which 
it  was  known  he  relied  on.  The  government  officers,  feeling  that  the 
claimant  would  not  be  able  to  carry  out  his  contract,  had  allowed  other 
parties  to  cut  this  hay,  whereby  Peck  was  unable  to  perform  his  con- 
tract and  failed  to  deliver  the  hay.  Justice  Bradley,  on  page  65, 
says: 

''We  think  that  the  facts  of  the  case  clearly  bring  it  within  the 
rule  allowing  the  introduction  of  parol  evidence;  first,  for  the  purpose 
of  showing,  by  the  surrounding  circumstances  the  subject-matter  of 
the  contract,  namely:  hay  to  be  cut  and  gathered  in  the  region  where 
it  was  to  be  delivered ;  secondly,  for  the  purpose  of  showing  the  conduct 
of  the  agents  of  the  defendant  by  which  the  claimant  was  encouraged 
and  led  on  to  rely  on  a  particular  means  of  fulfilling  his  contract  until 
it  was  too  late  to  perform  it  in  any  other  way ;  and  then  was  prevented 
by  these  agents  themselves  from  employing  those  means.  The  supply 
of  hay  which  he  depended  on,  and  which  under  the  circumstances  he 
had  a  right  to  depend  on,  was  taken  away  by  the  defendants  them- 
selves. In  other  words,  the  defendants  prevented  and  hindered  the 
claimant  from  performing  his  part  of  the  contract." 

This  case  is  authority  for  the  proposition  that  parol  evidence  is 
admissible  to  show  that  the  parties  contracted  with  reference  to  per- 
formance from  certain  sources  of  material  or  the  employment  of  cer- 
tain means  to  that  end  called  the  subject-matter  of  the  contract,  and 
that  interference  with  such  means,  if  it  prevents  performance,  is  a 
breach  of  an  implied  term  of  the  contract,  and  any  damage  resulting 
from  the  nonperformance  flows  from  the  act  of  interference  and  not 
from  the  failure  of  the  one  thus  interfered  with.  This  doctrine  is  of 
frequent  application  and  needs  no  citation  of  authorities  to  support  it. 
The  scope  of  its  application  is  not  defined  in  any  of  the  cases  brought 
to  the  attention  of  the  court.  But  no  case  is  cited  and  research  has 
failed  to  disclose  any  case  where  interference  with  the  subject-matter 
of  the  contract  has  been  extended  to  a  situation  like  the  one  at  bar. 
If  these  plaintiffs  bound  themselves  not  to  interfere  with  the  labor 
market  of  Wooster,  it  is  difficult  to  see  why  they  might  not  also  have 
contracted  away  the  right  to  interfere  with  the  market  in  Wooster  for 
the  sale  and  distribution  of  the  product  the  defendants  contemplated 
making,  had  such  market  been  the  inducement  to  the  location  of  the 
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factory  there,  and  so  have  fostered  a  monopoly  with  legal  sanction. 
Would  it  have  been  an  interference  with  defendants'  rights  had  the 
board  of  trade  encouraged  the  location  of  other  factories  employing 
boys'  labor  and  resulting  therefrom  in  embarrassing  th^e  defendants 
in  finding  sufl5cient  cheap  labor  in  Wooster?  This  membership  of  the 
board  represents  a  considerable  part  of  the  population  of  this  small 
city.  Had  they  contracted  away  the  right  to  direct  their  own  sons 
into  other  channels  of  employment?  Did  they,  in  entering  into  this 
contract,  intend  to  abridge  their  right  to  promote  by  word  and  act 
policies  believed  to  advance  the  public  welfare  or  morals?  Would 
their  encouragement  of  legal  prohibition  of  the  liquor  traflSc  be  e  vio- 
lation of  this  contract  if  it  resulted  in  the  destruction  of  the  market  for 
beer  bottles?  These  and  other  considerations  forbid  our  applying  any 
different  rule  to  the  conduct  of  the  plaintiffs  in  determining  the  ques- 
tion as  to  their  liability  than  the  one  which  would  be  applied  to 
strangers  to  the  contract;  and  since  conspiracy  to  injure  the  plaintiffs 
in  their  rights  of  property  is  not  charged,  the  allegations  of  fact  under 
consideration  do  not  bring  these  defendants  within  any  recognized 
legal  principle. 

There  remains  for  consideration  the  allegation  making  the  second 
defense  a  part  of  this  one  by  reference.  May  a  defense  be  repeated 
by  reference  to  it  and  making  it  a  part  of  another  defense  and  thereby 
place  such  other  defense,  which  is  defective,  beyond  the  reach  of  de- 
murrer? Of  this  there  is  doubt,  but  the  matter  which  is  made  a  part 
of  this  defense  by  reference  amounts  only  to  the  charge  that  plaintiffs 
did  not  pay  their  subscription  when  due  and  payable,  and  consequently 
are  barred  of  the  right  to  recover  upon  the  contract.  The  allegations 
of  the  petition  which  are  not  denied  are  to  be  treated  as  confessed. 
Among  these  is  one  stating  that  defendants  waived  strict  performance 
of  the  contract  by  receiving  payments  after  all  of  them  were  due  and 
payable  until  all  of  the  subscriptions  were  paid  excepting  the  sum  of 
$1,500.  It  is  an  elementary  principle  that  time  of  performance,  includ- 
ing the  time  of  making  payments,  is  waived  by  accepting  payments 
after  they  are  due  and  payable,  and  when  waived,  the  failure  to  pay 
is  not  available  to  defeat  an  action  on  that  account. 

See  Page,  Contracts  Sec.  1502,  on  waiver  of  provision  as  to  time 
of  performance. 

For  the  reasons  stated,  the  demurrer  is  sustained. 

The  motion  with  its  six  specifications  need  not  be  considered. 
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In  re  Stein. 

CONTEMPT  OF  COURT. 

[Summit  Common  Pleas,  October  16,  1908.] 

In  re  Appucation  op  Daniel  P.  Stein. 

Hatqb  has  no  Jubisdictxon  to  Commit  fob  Contempt  of  Coubt  without  Chabqbs 
Pbbfkbbeo. 

The  mayor  of  Akron,  Ohio,  while  acting  as  an  examining  magistrate, 
having  issued  a  warrant  by  virtue  of  which  certain  persons  were  arrested 
charged  with  murder,  verbally  ordered  the  sheriff  of  Summit  county,  in 
whose  custody  said  persons  were,  to  bring  them  or  permit  them  to  be 
brought  before  said  mayor  that  they  might  be  given  a  hearing,  and  upon 
the  sheriff's  refusal  to  comply  with  the  order,  the  mayor  then  and  there 
without  making  a  charge  in  contempt  either  verbally  or  in  writing,  ad- 
judged the  sheriff  guilty  of  contempt  and  sentenced  him  to  be  confined 
in  the  Jail  of  the  county  until  he  should  comply  with  said  order  and 
purge  himself  of  said  contempt  or  be  otherwise  discharged  by  due  process 
6f  law.  Held:  There  having  been  no  charge  of  contempt  made,  either 
verbal  or  written,  the  mayor  was  without  Jurisdiction  to  make  said  order 
of  commitment. 

[Syllabus  by  the  court.]' 

Habeas  Corpus. 

Grant,  Seiber  Sa  Mather,  for  petitioner. 

Rogers,  Rowley  &  Rockwell,  Q.  M.  Anderson  and  Philo  6l 
Kennedy,  for  respondent,  the  mayor. 

H.  M.  Hagelbarger,  prosecuting  attorney,  for  respondent,  the 
coroner . 

WASHBURN,  J. 

By  virtue  of  a  warrant  issued  by  the  mayor  of  the  city  of  Akron, 
Ohio,  Ralph  Brehm  and  John  QiflBn  were  arrested  by  the  police  of  the 
city  and  brought  before  said  mayor  on  a  charge  of  murder,  and  later 
said  prisoners  were  taken  to  the  jail  of  the  county  and  placed  in  the 
charge  of  Daniel  P.  Stein,  sheriff  of  the  county,  to  be  safely  kept 
pending  a  hearing  before  said  mayor.  That  was  in  the  morning,  and 
at  one  o'clock  of  the  same  day  the  mayor  issued  an  order  to  the  chief 
of  police  commanding  him  to  receive  said  prisoners  and  bring  them 
before  the  mayor  for  hearing  on  said  charge.  Th^  deputy  sheriff  who 
had  charge  of  the  jail  declined  to  deliver  the  prisoners  to  the  chief 
of  police,  and  thereupon  the  mayor  cited  the  sheriff  to  appear  and 
show  cause  why  he  should  not  be  punished  for  contempt. 

In  obedience  to  said  citation  the  sheriff  appeared  before  the  mayor 
and  at  his  request  the  mayor  granted  a  continuance  of  the  contempt 
proceeding  until  the  following  day  to  enable  the  sheriff  to  prepare  and 
make  defense  thereto. 

Immediately  after  said  continuance  the  mayor  verbally  directed 
and  ordered  said  sheriff  to  surrender  the  bodies  of  said  prisoners  to 
the  chief  of  police  so  that  they  might  be  brought  into  court  that  a 
hearing  might  be  had,  and  demanded  that  the  sheriff  answer  whether 
or  not  he  would  comply  with  the  order.    The  sheriff's  answer,  if  we 
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confine  ourselves  to  the  competent  evidence  introduced  at  this  hearing, 
was  a  refusal,  although  if  we  were  to.  consider  the  undisputed,  but,  as 
we  think,  incompetent  evidence  of  just  what  was  said  and  done  by  the 
sheriff  at  that  time,  it  is  very  doubtful  whether  he  really  and  in  a 
legal  sense  refused.  Thereupon  the  mayor  found  the  sheriff  guilty  of 
contempt  and  sentenced  him  to  be  confined  in  the  jail  of  the  county 
until  he  complied  with  said  verbal  order  or  was  discharged  according 
to  law.  The  conunitment  was  issued  to  the  coroner,  who  confined  the 
sheriff  in  the  jail  of  the  county,  and  soon  thereafter  the  sheriff  began 
this  proceeding  in  habeas  corpus  to  obtain  his  discharge. 

The  charge  for  which  the  sheriff  was  cited  to  appear  before  the 
mayor  had  been  regularly  continued  until  the  following  day,  and  the 
commitment  of  the  sheriff  was  based  solely  upon  said  verbal  order 
which  was  made  immediately  after  said  continuance  and  which  was 
not  at  any  time  reduced  to  writing  or  entered  upon  the  docket  of  the 
mayor.  He  did  enter  upon  his  docket  the  statement  that  he  had  made 
a  verbal  order,  but  the  order  itself  was  never  made  otherwise  than 
verbally. 

The  record  of  the  mayor  shows  that  after  making  the  verbal  order 
he  ** asked"  the  sheriff  if  he  would  comply  with  the  same;  that  he 
refused  and  showed  no  good  and  sufl5cient  cause  or  reason  for  his  re- 
fusal, but  no  charge  of  contempt  was  made,  either  verbally  or  in  writ- 
ing, and  the  record  does  not  show  that  any  hearing  was  had  or  oppor- 
tunity given  for  a  hearing  and  as  a  matter  of  fact  no  opportunity 
was  given  for  a  hearing  and  no  hearing  was  had.  But  this  fact,  al- 
though undisputed,  does  not  affirmatively  appear  from  the  record  and 
has  been  treated  by  me  as  not  being  a  jurisdictional  matter  which  can 
be  taken  advantage  of  in  a  habeas  corpus  proceeding. 

The  warrant  of  commitment  does  not  contain  a  transcript  of  the 
entry  of  conviction  on  the  mayor's  docket  (for  the  reason,  as  was  stated 
at  the  hearing,  that  the  warrant  of  commitment  was  issued  before  the 
docket  was  prepared),  so  the  docket  must  be  considered  as  the  proper 
and  best  evidence  of*  what  was  done  by  the  mayor. 

The  docket,  after  reciting  the  continuance  of  the  original  con- 
tempt proceedings,  states  that  thereupon  the  mayor  informed  the  sheriff 
that  said  prisoners  had  been  left  in  his  custody  and  that  the  mayor 
had  ordered  and  directed  that  the  said  prisoners  be  brought  into  court, 
and  proceeds  as  follows: 

'*And  I,  William  T.  Sawyer,  as  mayor  of  the  city  of  Akron, 
thereupon  stated  to  said  Daniel  P.  Stein  as  such  sheriff  that  I  was  now 
ready  to  proceed  with  said  hearing  and  directed  him  to  surrender  the 
bodies  of  said  defendants  Ralph  Brehm  and  John  Qiffin  to  John 
Durkin  as  chief  of  police,  so  that  they  might  be  brought  into  court 
and  said  hearing  proceeded  with,  and  asked  him  if  he  would  so  do, 
which  request  and  order  the  said  Daniel  P.  Stein  declined  to  comply 
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with  and  refused  to  permit  said  defendants  to  be  brought  before  me 
as  mayor  or  to  surrender  them  to  the  custody  of  John  Durkin  as  chief 
of  police  80  that  they  might  be  brought  before  me  as  such  mayor 
pursuant  to  said  order,  and  he  the  said  sheriff  refused  to  bring  said 
priaoneiB  himself  or  by  deputy  before  me  so  that  said  preliminary 
hearing  might  be  proceeded  with,  all  of  which  proceedings  aforesaid 
were  had  and  conducted  in  open  court  before  me  as  mayor  of  the 
city  of  AKron.  Thereupon  the  said  Daniel  P.  Stein  showing  no  good 
and  sufficient  cause  or  reasonable  excuse  for  his  refusal  to  comply 
with  my  order  and  command  as  aforesaid,  I  find  him  guilty  of  con- 
tempt of  this  court  in  so  refusing  to  comply  with  said  order  and  re- 
quest It  is  therefore  ordered,  considered  and  adjudged  by  me,  Wil- 
liam T.  Sawyer,  as  mayor  of  the  city  of  Akron  aforesaid,  that  said 
Daniel  P.  Stein  be  and  hereby  is  committed  to  the  jail  of  the  county 
in  charge  of  Harry  S.  Davidson,  the  coroner  of  said  county,  there  to 
be  confined  until  he  shall  comply  with  said  order  and  request  and 
until  he  shall  have  purged  himself  of  his  said  contempt  or  shall  be 
otherwise  discharged  by  due  ptocess  of  law,  and  that  he  pay  the  costs 
of  this  proceeding  taxed  herein  at  ." 

It  is  well  settled  that  this  court  in  this  proceeding  can  consider  no 
errors  which  appear  in  this  record,  except  such  as  show  a  lack  of  jur- 
isdiction in  the  mayor  to  make  the  order  of  commitment  under  which 
the  sheriff  is  restrained  of  his  liberty. 

It  is  contended  on  behalf  of  the  mayor  that  he  has  jurisdiction 
to  summarily  punish  for  contempt  under  the  circumstances  shown  in 
this  record,  and  that  he  has  that  jurisdiction,  independent  of  the  legis- 
lature of  the  state  of  Ohio,  as  an  authority  inherent  in  a  court  and  in 
support  of  that  proposition  attention  is  called  to  Hale  v.  State,  55  Ohio 
St  210  [45  N.  E.  Rep.  199;  36  L.  R.  A.  255;  60  Am.  St  Rep.  691], 
where  the  Supreme  Court  having  a  case  involving  a  court  of  record 
before  it  lays  down  the  broad  proposition  that  courts  created  by  the 
constitution  have  power  to  punish  for  contempt  by  virtue  of  the 
constitution  and  not  by  virtue  of  any  act  of  the  legislature,  and  that 
such  power  not  being  conferred  by  the  legislature  cannot  be  taken 
away  or  abridged  by  it,  and  it  is  claimed  that  justice  of  the  peace 
courts^  being  constitutional  courts,  have  this  inherent  power  to  punish 
for  contempt  and  that  the  legislature,  by  Sec.  1844  (Lan.  3378;  B. 
1536-791)  Rev.  Stat,  having  conferred  upon  mayors  the  *4ike  power 
to  punish  contempts  •  •  •  as  is  or  may  be  conferred  on  justices 
of  the  peace,''  therefore  the  mayor  had  jurisdiction  to  punish  for  con- 
tempt in  this  case,  summarily,  without  written  charges  being  filed. 

In  Hale  v.  State,  supra,  the  court  was  considering  a  case  involv- 
ing the  power  of  a  court  of  record,  and  the  language  «used  must  be 
construed  in  the  light  of  the  decision  of  the  same  court  in  DeCamp  v. 
ArchibiOd,  50  Ohio  St.  618  [35  N.  E.  Rep.  1056;  40  Am.  St.  Rep.  692], 
t4  Dec.    Vok  19 
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where  the  court  seems  to  assume  that  a  justice  of  the  peace  has  only 
such  authority  in  contempt  as  is  conferred  by  statute.  Then,  too,  it 
has  been  held  that  in  the  absence  of  legislative  authority  inferior  courts 
have  no  power  to  punish  for  contempt.  Kerrigan,  In  re,  33  N.  J.  L. 
344;  9  Cyc.  28.  That  proposition  is  certainly  true  as  to  all  contempts 
except  those  committed  in  the  immediate  presence  of.  the  court  which 
obstruct  its  proceedings.    Cooper,  In  re,  32  Vt.  253. 

But  conceding  that  justices  of  the  peace  have  inherent 'authority 
in  Ohio  independent  of  statute  to  punish  for  contempt,  it  docs  not 
follow  that  mayors  have  like  authority.  The  mayor's  court  is  not  a 
constitutional  court,  but  is  a  creature  of  the  statute,  and  as  to  such 
courts  the  legislature  had  authority  to  confer  such  ~  jurisdiction  to 
punish  for  contempt  as  it  deemed  wise.  Nichols  v.  Judge,  130  Mich. 
187  [89  N.  W.  Rep.  691].  What  jurisdiction  in  contempt  did  the  legis- 
lature intend  to  confer  by  Sec.  1844? 

It  will  be  noted  that  the  legislature  evidently  thinking  that  it  had 
authority  to  confer  or  withhold  jurisdiction  to  punish  in  contempt  from 
justices  of  the  peace,  conferred  such  authority  upon  justices  of  the 
peace  in  certain  cases  **and  no  others"  by  Sec.  605  Rev.  Stat.  Later 
it  conferred  upon  mayors  **like  power  to  punish  contempts  •  •  • 
as  is  or  may  be  conferred  on  justices  of  the  peace." 

It  seems  to  me  plain  that  when  the  legislature  created  the  mayor's 
court  and  conferred  such  jurisdiction  in  coxiteinpt  as  was  conferred 
upon  justices  of  the  peace,  it  intended  to  confer  such  authority  as  the 
legislature  had  theretofore  conferred  upon  justices  of  the  peace,  and 
not  such  authority  as  justices  of  the  peace  might  have  by  virtue  of 
their  being  constitutional  courts,  if  they  have  any  authority  in  con- 
tempt by  virtue  of  the  constitution  alone. 

On  the  whole,  my  judgment  is  that  the  mayor  in  this  case  had 
jurisdiction  to  punish  for  contempt  under  the  statutes  on  that  subject 
relating  to  justices  of  the  peace,  and  that  only. 

But  conceding  that  the  mayor  had  jurisdiction  independent  of 
the  statute  to  punish  for  contempt  committed  in  his  immediate  presence 
which  obstructed  the  proceedings  of  the  court,  still  the  claim  of  the 
sheriff  is  that  he  had  no  jurisdiction  to  punish  him  in  this  case  with- 
out first  having  charged  him  with  contempt,  because  the  statute  gov- 
erning contempt  proceedings  before  justices  of  the  peace,  as  well  as 
those  governing  contempts  in  courts  of  record  (Sec.  5639  Rev...  Stat. 
et  seq.)  requires  a  charge  to  be  made  and  an  opportunity  to  be  heard 
in  defense  to  be  given. 

*' While  courts  do  not  derive  their  power  to  punish  for  contempt 
from  any  statute,  it  is  their  duty  to  conform  to  a  statute  which  does 
not  abridge  this  power  but  simply  points  out  the  manner  in  which  it 
shaU  be  exercised."    Morris,  Ex  parte,  28  0.  C.  C.  611  (8  N.  S.  212). 

So  that  if  the  statutes  when  fairly  construed  required  charges  to 
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be  filed  in  cases  such  as  the  mayor  had  before  him  and  no  charges 
were,  filed,  then  he  did  not  have  jurisdiction  to  imprison  the  sheriff. 

The  procedure  for  justices  of  the  peace  under  Section  605  for  con- 
tempts committed  in  the  presence  of  the  justices  of  the  peace,  as  laid 
down  in  Swan's  Treatise  535,  provides  for  written  charges. 

The  statute  governing  justices  of  the  peace  in  contempt  proceed- 
ings provides  that  **an  opportunity  to  be  heard  in  his  defense  or 
excuse  must  be  given,''  clearly  contemplating  that  some  kind  of  a 
charge  must  be  made,  for  how  can  one  defend  until  there  is  some 
charge  to  defend  against?  Even  in  courts  of  record  the  law  requires 
charges  to  be  filed  in  all  cases  except  for  **  misbehavior  in  the  presence 
of  or  so  near  the  court  or  judge  as  to  obstruct  the  administration  of 
justice." 

In  the  case  at  bar  no  oharge  of  contempt  was  made,  either  verbally 
or  in  writing.  The  sheriff  was  merely  ordered  to  deliver  the  prisoners, 
and  upon  his  refusal  was  then  and  there,  without  any  accusation  or 
charge  of  any  kind,  adjudged  to  be  in  contempt  and  sentenced. 

The  case  is  a  peculiarly  apt  illustration  of  the  wisdom  of  the  law 
in  providing  for  the  making  of  charges  and  giving  the  accused  an  op- 
portunity to  be  heard  and  the  court  an  opportunity  for  cool  and  calm 
judgment.  The  sheriff,  a  public  officer  with  no  interest  in  the  con- 
troversy except  to  do  his  duty,  was  hastily  imprisoned  in  the  jail 
of  which  he  was  the  keeper  without  being  even  verbally  charged  with 
contempt. 

It  is  doubtful  whether  such  procedure  would  be  lawful  even  in  a 
court  of  record,  for  it  has  recently  been  held  by  the  circuit  court 
that  although  no  charges  were  required  to  be  filed  in  cases  where  there 
was  misbehavior  in  the  presence  of  the  court  which  obstructed  the 
administration  of  justice,  still  an  officer  of  the  common  pleas  court  who 
in  open  court  was  verbally  ordered  to  do  a  certain  thing  and  although 
being  warned  that  it  would  be  contempt  of  court  to  refuse,  did  refuse; 
and  was  then  and  there,  without  any  charges  being  filed,  found  guilty 
of  contempt,  could  not  legally  be  imprisoned  for  contempt  of  court, 
for  the  reason  that  his  refusal  was  not  within  the  meaning  of  the 
statute,  misbehavior  which  obstructed  the  administration  of  justice, 
and  that  therefore  he  was  entitled  to  have  charges  filed  and  have  an 
opportunity  to  be  heard.  Morris,  Ex  parte,  supra.  And  in  this  case 
it  was  specifically  decided  that  the  failure  to  prefer  written  charges 
in  a  case  quite  similar  to  the  one  at  bar  was  a  jurisdictional  matter  and 
when  that  fact  appeared  by  competent  evidence  in  a  habeas  corpus 
proceeding,  relief  could  be  granted. 

In  the  case  at  bar  it  appears  from  the  mayor's  docket  that  no 
charge  of  contempt  was  made,  not  even  an  oral  one.  Therefore  the 
mayor  was  without  jurisdiction  to  imprison  the  sheriff  and  the  prayei 
of  the  petition  for  his  release  will  be  granted. 
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CONTRACTS— DEDICATION— MUNICIPAL       CORPORATIONS- 
RAILROADS— RIPARIAN  RIGHTS. 

[Cuyahoga  Common  Pleas,  February  18,  1909.] 
Cleveland  v.  Cleveland,  C.  C.  &  St.  L.  By. 

1.  ESjbctuent  Lies  to  Recoveb  Possession  ok  Lands  Notwithstanding  EUa- 

MENT  FOB  CCBTAIN  PURPOSES. 

A  city  may  maintain  an  action  against  a  railway  company  under  Sea  5781 
Rev.  Stat,  to  recover  possession  of  land  of  which  the  former  has  the 
paramount  title  and  the  latter  an  easement  for  certain  purposes  therein. 

2.  Pacts  Constituting  Dedication. 

A  strip  of  land  occupied  by  a  street  and  public  place  since  1796  down  to  the 
recording  of  a  town  plat  in  which  it  was  located  as  a  street  in  1800  and 
continuing  to  be  so  used  until  1814  when  the  town  was  incorporated  as 
a  village  by  act  of  the  legislature  making  reference  to  such  plat  and  so 
used  in  1836  when  the  village  became  incorporated  as  a  city,  if  not  a  statu- 
tory dedication  thereof,  becomes  dedicated  as  such  at  common  law. 

3.  COilPORATION     FOR    PARTICUIJ^R    PURPOSE     DISSOLVED    UPON    COMPLETION    OP    ITS 

Business. 
The  Connecticut  Land  Company  was  a  corporation  for  the  particular  pur- 
pose of  disposing  of  the  lands  of  the  Connecticut  Western  Reserve,  and. 
having  completed  its  business  and  adjourned  9ine  die  in  1809,  it  will 
be  presumed  that  such  company  was  dissolved  and  that  neither  its  stock- 
holders nor  their  successors  retained  any  interest  in  such  lands,  especially, 
as  to  a  certain  irregular  strip  of  sandy  land  then  of  no  particular  worth 
between  a  lake  and  high  bluff  upon  which  such  company  had  platted  a 
town,  which  strip  they  dedicated  as  a  street  thereof  and  which  was  the 
only  access  afforded  the  inhabitants  of  such  town  tp  the  lake  beach. 

4.  Statute  ok  Limitations  Runs  against  MrNiciPALiTiES. 

The  statute  of  limitations  runs  against  municipalities  where  the  adverse 
occupation  is  by  permanent  structures  excluding  the  public.  Hence»  if 
railway  companies  occupied  openly,  adversely  and  exclusively  a  strip  of 
land  dedicated  as  a  street  with  their  tracks,  buildings,  etc.,  recognizing 
no  title  except  that  of  their  own  from  1849  to  1893,  they  would  obtain 
a  complete  and  absolute  title  to  such  land. 

5.  Diversion  of  Lands  Dedicated  to  Public  Uses  not  Indicating  Abandonment. 

The  city  of  Cleveland  by  its  incorporating  act  in  1836,  having  been  given 
authority  to  mark  the  boundaries  of  its  streets;  by  act  of  1837  (35  O.  L 
65),  a  way  to  vacate  its  public  places  and  streets;  and  by  special  act  in 
1844  (43  O.  L.  3)  having  obtained  express  power  to  utilize  a  lake  front 
strip,  dedicated  as  a  street,  for  other  purposes,  does  not  abandon  the  strip 
by  such  diversion  of  its  uses  so  as  to  give  railway  companies  occupying 
part  thereof  with  tracks,  etc.,  title  by  abandonment,  especially  since,  in- 
stead of  permitting  such  railway  companies  to  appropriate  rights  therein, 
the  city  entered  into  a  contract  granting  the  use  of  such  lands  for  rail- 
way purposes,  but  reserving  some  control  thereof. 

6.  Appropriation  Proceedings  to  Quiet  Claims  of  Third  Parties  not  Bindins 
ON  Party  under  which  Railways  Hold  Possession. 

Appropriation  proceedings,  instituted  by  railway  companies  occupying,  as 
a  right  of  way  under  contract  with  a  city,  a  strip  of  land  dedicated  by 
the  Connecticut  Land  Company  as  a  street,  against  certain  alleged  daims 
of  title  by  successors  of  the  original  grantors,  to  which  the  city  was  not 
made  a  party,  do  not  bind  the  city;  neither  upon  the  claim  that  the  city 
was  an  unknown  party,  because  it  was  a  known  party  and  as  against  such 
claims  the  railways  claimed  title  and  possession  from  the  city;  nor  upon 
the  ground  of  color  of  title  at  the  time  of  the  contract  with  the  city  for 
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SQcb  right  of  way,  a&  both  railway  companies  and  city  regarded  the  latter, 
as  befng  the  owner  and  occupier  of  such  lands. 

7.  OoinxACT  Ambiguous  as  to  Tftlr  Gbanted  Construed  against  Grantee. 
A  contract,  ambiguoas  as  to  title  granted,  for  a  right  of  way  for  tracks, 
depots,  etc.,  necessary  for  the  operation  of  railways,  over  land  owned  by  a 
rapidly  growing  city,  located  at  the  confluence  of  a  large  navigable  lake 
and  river  made  accessible  to  shipping  by  government  improvements,  and 
valuable  because  of  its  natural  terminal  facilities  to  railways  and  ship- 
ping interests,  will  not  be  construed  as  bartering  away  all  access  to  the 
lake  especially  where  such  advantages  were  known  and  in  partial  realiza- 
tion at  the  time,  and  with  the  anticipation  of  future  benefits  imminent. 
The  mere  fact  that  the  city  might  have  had  power  to  grant  away  such 
rights  cannot  control. 

i  OdmrnucnoN  of  Contract  at  Time  of  Making  Controls  after  Long  Lapse 
«r  Time. 
Railway  companies,  for  several  years  and  in  litigation  with  other  parties 
claiming  adversely  to  them  having  construed  their  occupation,  under  con- 
tract with  a  city  for  a  right  of  way  over  certain  lands  dedicated  to  public 
uses,  as  that  of  a  licensee  of.  and  recognized  the  paramount  right  in,  the 
city,  cannot  more  than  fifty  years  later  claim  title  to  such  lands  by  ad- 
verse possession. 

(fiyllabus  approved  by  the  court.] 

James  Lawrence,  N.  D.  Baker,  city  solicitor,  and  D.  E.  Morgan, 
for  plaintiff. 

E.  A.  Foote,  for  Clev.  C.  C.  &  St.  L.  By. 

F.  S.  McGowan,  for  Lake  Shore  &  M.  S.  Ry. 

W.  B.  Sanders,  W.  C.  Boyle  and  C.  T.  Brooks,  for  the  Pennsyl- 
vania Co.  and  Cleveland  &  Pitts.  Ry. 

VICKERY,  J. 

I  approach  the  decision  in  this  case  .with  considerable  hesitancy, 
V  the  interests  involved  are  so  great  and  the  questions  of  law  are  so 
Qomplieatedy  and  for  that  reason  I  have  taken  more  time  than  I  would 
ordinarily  take  in  deciding  a  case.  I  wi«h  to  thank  the  counsel  in  the 
caae  for  the  manner  in  which  they  have  presented  it  to  the  court ;  their 
vork  has  made  the  work  of  the  court  much  less.  I  am  not  onl}*-  ham- 
pered by  the  complications  in  the  case  itself,  but  it  has  been  twice  de- 
cided already  by  two  very^able  courts, — one,  the  United  States  circuit 
court,  in  Cleveland  v.  Railway,  12  0.  F.  D.  459  [93  Fed.  Rep.  113], 
the  other,  the  United  States  circuit  court  oi  appeals,  in  Cleveland  v. 
Mmy,  15  O.  F.  D.  393  [147  Fed.  Rep.  171;  77  C.  C.  A.  467],  and. 
after  able  opinions  by  each  court  it  was  remanded  to  this  court  for 
letrial,  where  it  originally  started  in  1893.  The  United  States  courts 
liafing  no  jtirisdiction,  consequently,  their  opinions  however  valuable 
tbey  may  be,  are  not  binding  upon  anybody  only  so  far  as  the  reason 
of  the  able  lawyers  must  appeal  to  another  lawyer  in  reviewing  the  same 

It  was  said  to  me  by  a  prominent  lawyer  of  this  bar,  in  no  wise 
eoimeeted  with  this  case,  and  in  a  no-offensive  sense,  that  a  common 
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pleas  judge  would  have  his  nerve  with  him,  if  he  dared  to  decide  this 
case  for  the  plaintiff  after  two  United  States  courts  had  decided  it  for 
the  defendants.  Be  that  as  it  may,  it  would  be  much  easier  for  this 
court  if  he  could  bring  himself  to  follow  the  reasons  of  the  two  courts 
who  have  already  passed  upon  this  question.  But,  with  all  due  respect 
to  the  two  able  courts  who  have  already  passed  upon  it,  1  cannot  bring 
myself  to  agree  with  their  conclusions.  I  have  no  hesitancy  in  saying 
that,  from  a  somewhat  careful  review  of  the  record  and  the  authorities, 
a  decision  .could  be  rendered  in  favor  of  the  defendants,  based  upon  a 
much  more  logical  and  consistent  theory  than  either  of  those  adopted 
by  the  two  able  courts  above  referred  to.  Indeed  Judge  Hammond,  in 
basing  his  decision  for  the  defendants  on  the  ground  of  appropriation, 
calls  forth  a  remark  from  the  reviewing  court  that  such  a  position  is  not 
tenable ;  and  they  base  their  decision  upon  the  ground  that  it  wais  ad- 
mitted by  the  pleadings  that  the  defendants  had  some  rights  in  the 
street,  and,  therefore,  action  in  ejectment  would  not  lie,  because  action 
in  ejectment  is  possessory  action  alone,  and  unless  possession  could  be 
given  to  the  plaintiff,  however  weak  the  title  to  the  property  of  the  de- 
fendants might  be,  the  plaintiff  was  not  entitled  to  maintain  its  action. 
To  arrive  at  this  conclusion  it  was  necessary  for  the  learned  circuit  court 
of  appeals  to  eliminate  some  Supreme  Court  decisions  of  the  state  of 
Ohio,  and  to  finally  say  then  that  the  United  States  court  would  not  be 
bound  to  foDow  the  decisions  of  the  Supreme  Court  of  the  state.  While 
that  might  be  true  so  far  as  the  United  States  circuit  court  of  appeals  is 
concerned,  it  certainly  would  not  obtain  with  a  court  of  common  pleas; 
it  would  be  bound  by  the  decisions  of  the  Supreme  Court  of  the  state. 
So,  the  decisions  of  the  United  States  circuit  court  and  circuit  court  of 
appeals  can  both  be  eliminated  from  the  subsequent  discussion  only  so 
far  as  they  aid  in  reaching  a  decision ;  and  it  will  be  the  duty  of  this 
court  to  take  up  this  case  as  if  it  had  never  been  transferred  to  the 
United  States  court.    And  so,  we  will  go  back  to  the  beginning. 

This  suit  is  brought  under  Sec.  5781  Rev.  Stat.,  which  takes  the 
place  of  the  old  common  law  action  in  ejectment,  that  w^as  done  away 
with  when  the  Ohio  code  took  effect,  July  1,  1853.  And  it  is  brought  to 
recover  possession  of  the  property  known  as  "Bath  street  property,'* 
and  being  all  that  property  lying  north  of  the  south  line  of  Front  street 
to  the  Lake,  bounded  on  the  west  by  the  government  pier  and  the  Cuya- 
hoga river,  and  on  the  east  by  the  west  line  of  Water  street  and  the 
west  line  of  Water  street  projected.  Plaintiff  alleging  in  its  petition 
that  it  is  entitled  to  the  possession  of  the  property  described  in  the  peti- 
tion, which  has  been  designated  as  the  '*Bath  street  property,'*  and  that 
the  defendant  company  unlawfully  keeps  plaintiff  out  of  the  possession. 
The  various  defendants  file  answers,  admitting  that  they  have  possession 
of  the  property  in  question,  and  denying  that  plaintiff  has  any  title  in, 
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or  right  to  the  same.  They  admit  that  their  possession  is  exclusive,  which, 
in  1^^  effect,  amounts  to  an  ouster.  They  then  set  up  several  affirma- 
tive defenses;  first,  that  they  had  had  possession  of  the  land  for  more 
titan  twenty-one  years  before  the  commencement  of  this  action,  and  are 
entitled  to  the  exclusive  right  to  use  the  same ;  whereby  it  is  alleged  this 
action  is  barred  by  the  statute  of  limitations.  Second,  defendants  also 
claim  that  plaintiff  is  estopped  from  maintaining  this  action  by  permit- 
ting the  defendants  to  occupy  said  lands  and  to  expend  lai^e  sums  of 
money  on  the  same  and  in  the  vicinity  thereof.  And  for  a  third  af- 
finnative  defense,  the  amended  answer  of  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company,  and  answers  substantially  to  the 
same  effeet  by  the  other  defendants  are  filed,  in  which  they  say  that  on 
September  13,  1849,  said  plaintiff  for  the  benefit  of  conunerce  of  the 
eily  of  Cleveland  and  its  inhabitants,  and  to  furnish  to  the  defendants 
ground  bordering  on  the  lake  necessary  for  carrying  on  such  conmierce, 
and  to  provide  for  an  interchange  of  business  with  each  other,  an  agree- 
ment was  entered  into  whereby  P.  W.  Bingham,  then  mayor  of  said  city, 
duly  authorized  by  resolution  of  the  city  council,  executed  and  delivered 
to  the  Clev.  C.  &  C.  Ry.,  the  predecessor  of  the  Clev.  C.  C.  &  St. 
L  Ry.,  the  deed  or  contract  by  which,  in  consideration  of  the  sum 
of  $15,000  in  the  capital  stock  of  the  said  company,  for  which  a  certifi- 
cate was  issued  to  said  city  by  said  railway  company,  and  for  other  con- 
siderations named  in  said  instrument,  the  said  city  granted  to  the  said 
railway  company  as  fully  and  absolutely  as  said  city,  through  the  au- 
thmties  thereof  who  had  the  power  and  legal  authority  so  to  do,  the 
ri^t  to  a  full  and  perpetual  use  of  their  railway  tracks,  turn-outs,  en- 
^es,  cars  and  passenger  houses,  turntables,  water  tanks,  with  stations 
and  avenues  to  and  from  the  same,  and  all  other  appurtenances  con- 
nected with  the  necessary  use  and  working  of  said  railway,  and  all  the 
real  estate  described  in  the  petition.  By  virtue  of  said  contract,  said 
railway  company  entered  into  possession  of  said  property,  laid  tracks 
and  other  construction  necessary  to  carry  on  its  business ;  made  valu- 
able improvements  thereon ;  and  afterwards,  it  admits,  that  other  rail- 
way eompanies  entered  into  the  occupancy  and  possession  of  said 
Snmnd,  and  no  effort  was  made  by  said  plaintiff  to  return  said  stock 
at  the  consideration  so  mentioned  in  said  contract. 

Plaintiff  replies  to  the  several  answers  of  the  defendants,  and  takes 
isBoe  with  the  affirmative  defenses  set  up  by  the  defendants.  And  in  re- 
spect to  the  legal  effect  of  said  contract  of  September  13,  1849,  with  the 
character  of  the  possession  by  the  defendants  of  the  premises  in  contro- 
veray,— plaintiff  admits  the  execution  of  the  contract  of  September  13, 
1849,  by  the  then  officers  of  the  city  of  Cleveland,  and  the  receipt  and 
retention  by  it  of  the  consideration  therein  mentioned.  It  denies  the 
•egal  effect  claimed  for  said  instrument,  and  denies  that  either  of  them 
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were,  by  the  laws  of  the  state  of  Ohio,  then  in  force  in  the  city  of  Cleve- 
land, or  that  its  oflScers  had  authority  to  grant  exclusive  rights  to  the 
lands  embraced  in  said  streets  or  the  additions  thereto. 

So,  the  issue  to  be  determined  is,  who  is  entitled  to  the  possession 
of  the  land  in  question?  That  raises  several  questions.  I  will  dispose 
of  them  in  their  order.  It  seems  that  the  Connecticut  Land  Company, 
in  about  1796,  laid  out  the  town  of  Cleveland  by  their  surveyors, 
Pease  and  Porter,  who  furnished  a  map  of  their  survey,  the  full  notes 
of  which  and  the  original  map  being  in  evidence  in  this  case;  and  tiie 
map  shows  in  it  ''Bath  street"  as  being  all  that  part  of  the  property 
in  question  which  was  north  of  lot  291  down  to  the  lake;  that  portion 
which  is  west  of  the  west  line  of  Water  street  to  the  Cuyahoga  river. 
It  at  that  time  was  an  irregular  strip  of  land  located  between  the  bluff 
and  the  lake,  and  was  a  sandy  strip  extending  to  the  westward,  into  a 
tongue  of  land  projecting  from  the  Bath  street  strip  way  off  into  the 
river.  Subsequently,  perhaps  in  1826,  the  United  States  government 
had  a  channel  cut  across  this  strip,  and  a  part  of  the  land  that  was 
originally.  Bath  street  is  now  on  the  west  side  of  the  river,  on  Whisky 
Island,  so-called. 

The  first  question  to  be  determined  is,  Did  the  city  of  Cleveland 
ever  acquire  title  to  Bath  street,  and  if  so,  what  title  did  they  acquire 
in  the  street? 

On  December  6,  1800,  the  territorial  legislature  of  Ohio  passed  an 
act  to  provide  for  the  recording  of  town  plats.  Thereupon  the  Con- 
necticut Land  Company  caused  another  plaf  and  survey  to  be  made  by 
Amos  Spofford,  the  surveyor.  This  plat  and  minutes  and  notes  were 
duly  recorded  and  has  ever  since  been  recognized  by  the  land  company 
and  all  claiming  under  it,  as  a  correct  plat  of  the  village  of  Cleveland  as 
laid  off  into  roads,  streets,  alleys  and  public  places. 

It  is  worthy  of  note,  that  the  only  place  access  to  the  lake  for  the  in- 
habitants of  the  proposed  new  village  or  town  was  over  this  strip  of 
land,  formerly  Bath  street.  The  western  boundary  of  this  proposed 
town  was  the  Cuyahoga  river;  the  northern  boundary  was  the  lake;  the 
street  farthest  east  was  Erie  street,  and  the  street  farthest  south  was 
Huron  street,  with  Ohio  street  running  into  that  from  the  southeast. 
The  lots  along  Lake  street  butted  on  the  lake,  so  that  the  only  place 
that  access  to  the  lake  was  had  was  at  the  confluence  of  the  Cuyahoga 
river  with  the  lake,  along  this  little  sandy  strip  of  land  called  Bath 
street. 

It  is  hard  to  conceive  that  the  founders  of  the  city  of  Cleveland  did 
not  intend  to  have  some  point  of  the  proposed  city  reach  the  lake.  The 
fact  that  this  street  was  called  "Bath  street"  seems  to  be  significant, 
as  it  was,  undoubtedly,  the  only  piece  or  strip  of  sandy  beach  suitable 
for  bathing  at  that  time,  bordering  upon  the  new  city.    And,  undoubt- 
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edly,  H  was  the  intention  of  the  founders  of  the  city  of  Cleveland  to 
have  Bath  street  extend  from  lot  291  to  the  low  wave  mark  at  the  lake. 
It  was  thus  planned  on  the  plat  of  the  Pease  &  Porter  and  again  on  the 
Spofford  map  of  1800.  The  making  of  this  last  map  was  probably  to 
comply  with  the  statute,  which  statutes,  1  Chase's  Stat.  291,  provided, 
among  other  things,  that  "if  the  plat  is  acknowledged  before  some  of- 
ficer who  was  duly  authorized  to  take  acknowledgments,  it  at  once 
placed  the  fee  of  the  streets  and  alleys  in  the  county,  for  the  benefit 
of  the  public."  This  map  w^as  recorded  in  the  records  at  the  county 
•eat  of  Trumbull  county,  of  which  Cuyahoga  county  was  then  a  part. 
Biit  it  was  never  acknowledged.  There  can  be  no  question  but  what  this 
itrip  of  land  was  occupied  as  a  street  and  a  public  place  from  the  time 
of  the  platting  of  the  citj"  by  Pease  &  Porter,  in  1796,  down  to  the  re- 
cording of  the  map  of  Amos  Spofford  in  1800,  and  was  still  occupied 
when  the  village  of  Cleveland  was  incorporated  by  an  act  of  the  leg^- 
latore  in  1814,  which  made  special  reference  to  the  plat  recorded  in  the 
neoider's  o£Sce  of  Cuyahoga  county.  And  there  can  be  no  question 
bnt  this  operated  as  and  constitued  an  acceptance  by  the  city  of  Cleve- 
land, the  then  village  of  Cleveland,  of  this  street,  for  street  purposes. 
And  there  can  be  no  question  but  that  the  people  in  the  village  of  Cleve- 
land occupied  and  used  this  street  up  to  the  incorporation  of  the  city 
of  Cleveland  in  1836.  It  was  recognized  as  a  street  by  an  act  of  the 
legislature  in  1815,  when  the  general  assembly  of  the  state  of  Ohio 
recognized  the  city  plat  by  vacating  a  part  of  it.    13  O.  L.  114. 

Again,  in  1837,  the  general  assembly  enacted,  that  all  streets  and 
tDgrs  in  towns  which  have,  or  may  be  laid  out  agreeable  to  all,  shall  be, 
«nd  they  are  Hereby  dedicated  public  highways  for  every  purpose  what- 
c?er.  Sec.  10  of  che  Act  of  March  20,  1837  (35  0.  L.  65).  Swan's  Stat. 
(1841)   809. 

So,  I  say,  there  can  be  no  doubt  but  that  this  street  was  dedicated ; 
if  not  a  atatatory  dedication,  there  was  a  common  law  dedication,  and 
when  the  city  of  Cleveland  was  incorporated  in  1836  (34  O.  L.  271), 
this  was  one  of  the  streets  or  public  places  in  said  city  and  had  been 
oeenpied  as  such  without  any  question  or  claim  from  anybody  to  the 
contrary,  down  to  1836.  Surely,  if  for  no  other  reason,  the  statute  of 
fimitations  would  have  given  the  people  of  the  city  of  Cleveland  abso- 
lute right  to  use  this  street  for  street  and  public  purposes. 

It  seems  that  the  title  to  the  land  in  the  Connecticut  Western  Re- 
■crvc,  of  which  Cuyahoga  county  and  the  city  of  Cleveland  were  a 
part,  was  in  three  trustees,  and  as  early  as  1809  proper  proceedings  had 
been  had  by  the  members  of  the  Connecticut  Land  Company  to  divide  up 
an  their  holdings  and  to  wind  up  their  business  absolutely,  as  it  was  a 
aorporation  incorporated  for  a  particular  purpose,  to  wit,  that  of  dis- 
ponog  of  the  land  of  the  Connecticut  Western  Reserve,  and  for  no  other 
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purpose;  and  when  they  had  completed  their  business  they  had  ad- 
journed sine  die.  And  it  is  safe  to  presume  that  they  retained  no  in- 
terest to  this  strip  of  land,  at  least  And  it  may  be  safely  said  that 
if  they  ever  had  any  title  to  this  strip  of  land  called  Bath  street,  they 
would  have  lost  it  by  abandonment.  There  can  be  no  question  but  that 
the  littoral  proprietor  is  entitled  to  the  accretions  which  may  result,  and 
which,  in  this  case,  did  result  from  the  building  of  the  government  pier 
along  the  Cuyahoga  river;  and  the  strip  of  land  which,  originally,  was  ' 
from  sixty  to  three  hundred  feet  in  width  had  become  very,  very  much 
wider  in  1836.  And  it  cannot  be  claimed  that  the  Connecticut  Land 
Company  obtained  title  to  any  of  these  accretions,  for  they  all  belonged 
to  the  city  of  Cleveland  by  virtue  of  its  having  a  street  called  Bath 
street,  whether  the  dedication  was  statutory  or  was  by  common  law. 

The  case  of  Webb  v.  City  of  Demopilis,  95  Ala.  116  [13  So.  Kep. 
289;  21  L.  R.  A.  62],  is  a  very  instructive  case,  and  in  many  ways 
parallel  with  the  case  at  bar,  but  particularly  instructive  on  the  ques- 
tion of  dedication.  So,  I  have  no  hesitancy  in  saying  that  the  city  of 
Cleveland  had  acquired  all  title  in  and  to  the  strip  of  land  in  contro- 
versy prior  to  1836,  and  that  no  one  else  had,  or  could  have,  any  right 
or  title  to  it  by  virtue  of  any  deeds,  or  by  inheritance  from  the  trustees 
of  the  Connecticut  Land  Company,  or  their  heirs  at  law  of  any  of  the 
parcels  of  the  land  embraced  in  the  Connecticut  Western  Reserve.  And, 
I  think  this  title  remained  in  the  city,  undisturbed  and  unassailable, 
down  to  the  making  of  the  contract  of  1849,  to  which  I  will  come  sub- 
sequently. 

The  next  question  I  will  take  up  is:  Is  the  nature  of  the  city's  in- 
terest and  title  in,  and  to,  this  strip  of  land  such  that  they  can  main- 
tain ejectment  suit  to  recover  possession?  There  could  be  no  question 
about  this,  if  they  were  claiming  to  absolutely  bust  the  railway  com- 
panies from  possession.  A  great  number  of  authorities  are  cited,  many 
of  which  I  have  read,  and  it  seems  to  be  the  overwhelming  weight  of 
authority  that  the  city  or  municipality  might  maintain  ejectment  to 
recover  possession  of  one  of  its  streets,  even  though  it  is  not  seized  of 
the  fee.  But  the  question  arises  whether  that  could  be  done,  where,  as 
in  this  case,  the  city  admits  that  the  railway  companies  had  the  right  to 
occupy  this  strip  of  land  for  some  purposes.  I  have  not  been  able  to 
learn  just  exactly  how  much  the  city  admitted  the  railway  companies 
have  the  right  to  occupy;  but,  I  believe  it  is  conceded  that  they  have  the 
right  to  occupy  some  portion,  and  that  there  is  no  attempt  made  in  this 
action  to  completely  oust  the  railway  company  in  their  occupancy.  This 
makes  it  a  little  more  difficult  to  decide  whether  or  not  ejectment  will 
lie  in  favor  of  the  city.  It  is  claimed  by  counsel  for  the  city  that  the 
city  has  the  right  to  recover  possession  of  the  property,  subject  to  the 
easement  that  the  railway  company  may  have  to  use  the  land  for  some 
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purposes.  And  they  seem  to  be  borne  out  by  the  authorities  on  this 
proposition. 

I  must  confess  that  I  am  at  a  loss  to  know  just  what  form  of  judg- 
ment might  be  entered  in  this  case,  if  a  finding  should  be  made  in  favor 
of  the  city  and  against  the  railway  companies,  holding  that  the  city  is  en- 
titled to  a  paramount  title  and  the  railway  companies  only  to  an  ease- 
ment. 

As  I  have  already  said,  this  action  is  brought  under  Sec.  5781  Rev. 
Stat.,  and  the  admissions  of  defendants  do  away  with  the  necessity  of 
proof  of  an  ouster,  because  they  deny  title  in  plaintiff  and  also  the  right 
of  possession.    Grant  v.  Paddock,  30  Or.  312  [47  Pac.  Rep.  712]. 

Judge  Dillon  says  a  municipal  corporation  is  entitled  to  the  pos- 
session and  control  of  streets  and  public  places,  and  may,  in  its  corporate 
name  recover  the  same  in  ejectment.  AVhere  it  possesses  the  fee,  although 
in  trust  for  public  uses,  there  are  no  technical  obstacles  in  the  way  of 
maintaining  such  an  action  against  the  adjoining  proprietor  or  whoever 
may  wrongfully  intrude  upon  the  occupancy  of  the  detained  property. 
And  where  the  adjoining  proprietor  retains  the  fee  the  courts  can  over- 
come the  technical  di£5culty  by  regarding  the  rights  to  the  possession,  use 
and  control  of  the  property  by  the  municipality  as  a  legal  and  not  a  mere 
equitable  right.    2  Dillon,  Municipalities  (4  ed.)  Sec.  62. 

Again,  where  a  valid  dedication  of  the  street  has  been  made  either 
statutory  or  according  to  the  common  law,  an  action  may  be  maintained 
by  the  proper  municipal  authorities  to  recover  possession  from  the  one 
who  wrongfully  withholds  it.  Fulton  v.  Mehrenfeld,  8  Ohio  St.  440. 
Newell,  Ejectment  Sec.  20-21,  and  other  cases.  Also  St.  Louis  v.  Rail- 
way, 114  Mo.  13  [21  S.  W.  Rep.  202]. 

Judge  Hammond,  in  this  very  action,  Cleveland  v.  Railway,  supra, 
page  117,  where  he  distinguishes  many  of  the  cases  cited  by  the  de- 
fendants in  this  action,  comes  to  the  conclusion  that  ejectment  will  lie. 
I  am  constrained  to  hold  with  him  upon  this  proposition,  that  the  city 
could  have  the  right  to  maintain  ejectment  of  the  land  in  controversy, 
subject  to  whatever  rights  the  railway  company  may  legally  have  in  the 
tract  of  land,  unless  the  city  has  parted  with  all  of  its  title  or  is  es- 
topped by  subsequent  actions  to  reclaim  the  land.  Whether  the  city 
has  parted  with  its  title  or  has  estopped  itself  from  setting  up  its  title, 
I  will  take  up  subsequently. 

The  defendant  company  claims  that  they  have  occupied  the  land 
in  controversy  under  a  claim  of  ownership,  absolutely  and  adversely, 
for  a  period  of  well  nigh  half  a  century,  and  that  the  statute  limita^ 
tions  has  run  in  their  favor,  and  the  city  of  Cleveland  cannot,  at  this 
time,  disturb  them  in  their  possession.  That  brings  me  to  the  question 
as  to  whether  the  statute  of  limitations  runs  against  a  municipality. 
And  I  want  to  say  on  this  qiiostion  that  T  have  reviewed  the  authorities, 


Digitized  by 


Google 


380  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [19 

Cuyahoga  Common  Pleas. 

and  I  believe  the  argument  of  Mr.  McGowan  on  behalf  of  the  Lake  Shon^ 
road  is  absolutely  unanswerable,  and  that  the  statute  of  limitations  does 
run  against  a  municipality  as  well  as  against  anyone  else.  Beginning 
with  the  ease  of  Cincinnati  v.  Church,  8  Ohio  298  [32  Am.  Dee.  718], 
decided  in  1838,  down  to  very  recently,  there  is  an  unbroken  line  of 
authorities,  all  of  which  are  to  the  effect  that  the  occupancy  of  the 
highways  or  common  places  by  a  structure  which  is  permanent  in  its 
nature  and  of  such  a  character  that  it  would  exclude  the  public  from 
occupying  that  part  of  the  highway  and  that  it  had  existed  for  a  period 
longer  than  the  statute  of  limitations,  to  wit,  twenty-one  years,  the 
public  would  have  lost  their  right  in  and  to  that  portion  of  the  high- 
way. I  think  the  cases  which  seem  to  hold  differently  than  that  are 
easily  distinguishable,  and  it  does  not  destroy  the  doctrine  laid  down  in 
Ohio.  There  has  been  cited  the  decision  of  Judge  Caldwell  of  the  cir- 
cuit court  of  this  circuit  in  Wright  v.  Oberlin,  13-23  O.  C.  C.  509  (3  N. 
S.  242).  Not  wishing  to  criticise  or  comment  upon  this  case  only  to 
say  that  the  circuit  court  in  Lucas  county,  in  the  case  of  Seese  v.  Mau- 
nee,  28  O.  C.  C.  768  (7  N.  S.  497),  reviewed  the  prior  decisions  of  the 
Supreme  Court  and  came  to  the  conclusion  that  the  statute  of  limita- 
tions does  run  -against  a  municipal  corporation,  and  they  say  that  an 
entire  exclusion  of  the  public  from  the  streets  for  a  period  of  twenty- 
one  years,  (it  makes  no  difference  how  frail  or  unsubstantial  the  bar- 
rier may  be  that  excludes  the  public),  that  it  is  not  necessary  to  exclude 
them  by  a  permanent  structure;  it  is  sufficient  that  the  public  be  ex- 
cluded.   And  the  court  say: 

**We  think  that  this  distinction  was  lost  sight  of  by  Judge  Caldwell 
when  he  came  to  decide  the  case  of  Wright  v.  Oberlin,  13-23  0.  C.  C. 
509  (3  N.  S.  242),  and  Morehouse  v.  Burgot,  12  Circ.  Dec.  163  (22  R. 
174),  but  that  the  distinction  was  recognized  in  the  case  of  Matt  v. 
Toledo,  7  Circ.  Dec.  216  (17  R.  472).'' 

And  so  I  think  there  is  no  doubt,  from  the  trend  of  the  authorities 
in  this  state,  that  the  statute  of  limitations  does  run  whenever  there  has 
been  an  exclusive,  open  and  adverse  possession  for  a  period  of  twenty- 
one  years  or  more.  Just  when  the  statute  would  begin  to  run  becomes 
a  very  important  question.  If  the  original  entry  amounted  to  a  dis- 
seisin, why,  of  course,  the  statute  of  limitations  would  begin  to  run  from 
the  very  entry  of  the  person  claiming  under  the  statute  of  limitations. 
In  the  case  of  McAllister  v.  Hartzell,  60  Ohio  St.  69  [53  N.  E.  Rep. 
715],  the  court  held  that  the  statute  of  limitations  did  not  run  unless 
the  possession,  which  in  time  might  prove  a  full  defense  against  the 
holder  of  the  record  title,  was  actual,  open,  exclusive,  continuous  and 
adverse.  In  that  case  the  possession  in  the  first  instance  amounted 
to  a  disseisin  of  the  plaintiff,  and  hence  the  statute  commenced  to  run 
from  that  period,  and  the  question  thore  is  as  to  whaj:  acts  of  the  de- 


Digitized  by 


Google 


Dec]  NISI  PRIU8  AND  QENERAL  TESUfS.  381 

CleTeland  ▼.  Railway. 

fendant  or  what  admissions  of  the  defense  would  in  effect  toll  the  stat- 
ute; and  they  held  that  neither  a  mere  offer  to  bny  within  twenty-one 
yean,  nor  acknowledgment  by  the  claimant  within  that  time  that  the 
title  is  in  another,  nor  that  the  claimant  does  not  owm  the  land,  will 
have  that  effect.  That  case  is  relied  on  by  the  defendants  in  this  ac- 
tion to  do  away  with  the  admissions  contained  in  the  answers  in  Holmes 
V.  BaUway,  15  O.  F.  D.  906  [93  Fed.  Rep.  100],  which  I  will  refer  to 
hereafter.  It  is  sufficient  at  this  time  to  call  attention  to  the  fact  that 
in  McAllister  ▼.  HarizeU,  supra,  the  original  entry  differed  very  materi- 
ally from  what  it  does  in  this  case,  and  the  decision  of  the  court  goes 
only  to  the  effect  that  where  the  original  entiy  is  a  disseisin,  then,  in 
that  ease  admissions  by  the  defendant  that  they  did  not  own  the  prop- 
erty would  not  interrupt  the  running  of  the  statute.  That  distinguishes 
it  from  this  case,  as  I  will  endeavor  to  show  hereafter.  But  there  can 
be  no  question  that  if  the  railway  companies  have  occupied  this  strip 
of  ground  openly,  adversely  and  exclusively,  recognizing  no  title  except 
that  of  their  own  from  1849  down  to  1893,  when  this  suit  was  com- 
menced, they  would  have  a  complete  and  absolute  title  to  this  ground 
and  the  city  could  not  maintain  this  suit. 

That  brings  us  to  the  question  as  to  how  the  railway  companies 
obtained  possession  of  this  property.  They  set  up  various  sources  of 
title,  and  I  presume  if  they  have  a  good  title  by  any  of  them  it  will  be 
sufficient  for  this  lawsuit.  Eliminating  for  the  time  being  the  contract 
of  1849,  let  us  see  what  the  defendants  claim:  They  claim,  first,  that 
the  eity  abandoned  this  property  and  they  got  their  title  by  abandon- 
ment; that  it  had  ceased  to  occupy  said  property  for  street  purposes 
when  in  1844  they  allotted  a  portion  of  it,  when  Silas  Merchant  made 
a  map  or  plat  of  the  Bath  street  property  and  laid  out  Commerical 
street  and  some  other  streets  and  cut  Bath  street  down  to  a  width  of 
one  hundred  feet,  and  the  city,  in  pursuance  with  an  act  of  the  legisla- 
ture that  was  passed  in  1844,  leased  out  certain  portions  of  this,  the 
property  of  various  persons  for  various  purposes. 

It  is  difficult  to  understand  how  it  can  be  claimed  that  there  was 
an  abandonment  of  this  property.  Under  the  act  incorporating  the 
city  of  Cleveland  in  1836,  the  city  of  Cleveland  was  given  authority 
to  mark  the  boundaries  in  its  streets  and  the  law  was  either  then  passed, 
or  shortly  afterwards  was  passed,  which  provided  -a  way  in  which 
streets  and  public  places  might  be  vacated,  and  the  city  had  full  power 
under  this  act  of  1836  to  vacate  or  abandon  the  property  for  street  pur- 
poses if  it  saw  fit.  Not  desiring  to  act  under  the  broad  authority  given 
under  this  act  of  incorporation  and  the  methods  provided  for  by  stat- 
ute as  to  how  streets  shall  be  vacated,  they  sought  authority  from  the 
legislature,  which  was  given  them  by  the  act  of  December  21,  1844  (43 
O.  L.  3),  to  temporarily  utilize  this  property  for  some  other  purpose. 
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They  evidently  having  in  mind  the  idea  of  the  original  proprietors  of 
the  town  that  there  should  be  some  means  of  communication  with  the 
lake,  and  the  only  means  provided  being  over  Bath  street,  it  seems  that 
the  authorities  of  the  city  of  Cleveland,  in  1844,  desired  to  keep  this  for 
the  public  and  were  careful  not  to  take  the  steps  that  would  result  in 
permanently  vacating  this.property  for  street  purposes,  for  in  the  act 
of  1844, — which  was  an  amendatory  act  to  that  of  1836  which  incor- 
porated the  city  of  Cleveland — it  was  expressly  provided  that  the  city 
council  of  the  city  of  Cleveland  shall  have  full  power  and  authority  to 
construct  wharves,  docks  and  slips  upon  or  in  any  portion  or  portions 
of  the  streets  of  said  city  adjacent  to  the  Cuyahoga  river  or  Lake  Erie, 
reserving  free  from  obstruction  such  portions  of  said  street  as  shall,  in 
.their  opinion,  be  required  for  public  use. 

Section  2  of  act  43  0.  L.  3  provides  that  said  city  council  shall 
also  have  full  power  to  lease  any  portion  or  portions  of  said  street  not 
in  their  opinion  required  for  public  use,  or  any  wharves,  docks  or  slips 
constructed  upon  or  in  the  same,  upon  such  terms  and  for  such  periods, 
not  exceeding  ten  years  in  any  one  lease,  as  to  them  shall  seem  ex- 
pedient, and  all  rents  and  profits  accruing  from  said  lease  shall  be  set 
apart  in  a  fund  for  improving  the  wharves  and  streets  of  said  city. 

Now,  I  cannot  conceive  how,  when  the  city  got  this  authority  to 
BO  use  a  portion  of  its  streets,  and  the  fact  that  they  did  lease  portions 
of  them  out  under  the  authority  of  this  act, — I  say,  I  cannot  conceive 
it  to  be  possible  that  it  should  be  regarded  as  an  abandonment  of  its 
right  in  the  street.  As  I  have  already  said,  no  part  of  the  city  of  Cleve- 
land belonging  to  the  public  touched  upon  Lake  Erie  except  over  Bath 
street,  and  it  must  have  been  Bath  street  that  was  in  mind  when  this 
act  was  passed.  Indeed,  I  think  it  absolutely  conclusive  that  the  act 
was  passed  for  no  other  purpose  than  to  enable  the  city  to  temporarily 
occupy  a  part  of  this  street,  which  had  grown  to  be  quite  a  stretch  of 
land,  for  purposes  other  than  driving  over  it  and  using  it  as  a  street, 
having  in  mind  always  that  the  occupancy  was  only  to  be  temporary; 
and  I  think  the  reason  why  they  chose  to  have  a  special  act  of  the  legis- 
lature rather  than  to  act  under  the  powers  given  under  the  act  of  in- 
corporation, is  conclusive  that  they  did  not  intend  to  abandon  the 
street  or  to  vacate  it  but  to  keep  their  title  for  the  public,  so  that  when 
it  was  necessary  it  might  be  reclaimed  by  the  public.  Hence,  there  hav- 
ing been  no  abandonment,  the  railway  companies  or  nobody  else  could 
acquire  title  ill  this  way. 

It  is  next  claimed  that  the  railway  companies  acquired  thisr  land 
by  appropriation.  And,  indeed,  the  learned  circuit  court  of  the  United 
States,  overruling  all  other  contentions  of  the  defendants,  finally  found 
in  their  favor,  upon  the  theory  that  there  had  been  an  appropriation 
of  this  land.     It  is  true  that  appropriation  proceedings  were  taken  by 
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the  railway  companies,  or  some  of  them.  In  fact,  before  the  contract 
of  1849  a  resolution  had  been  passed  to  appropriate  all  of  the  prop- 
erty outside  of  a  one  hundred  foot  line.  This  was  in  1848.  But  that 
appropriation  never  went  through,  and  the  fact  that  it  did  not  go 
through,  that  the  city  chose  to  make  an  agreement  with  the  railway 
companies,  shows  that  the  authorities  of  the  city  had  some  purpose  in 
their  minds  by  which  they  might  keep  some  sort  of  control  over  this 
property. 

But  the  appropriation  upon  which  the  defendants  rely — or  rather. 
the  defendant,  the  Pennsylvania  Railway  Company  and  its  predecessor 
in  title — was  not  the  appropriation  proceedings  that  were  contemplated 
by  one  of  the  railroads  in  1848,  but  an  appropriation  to  cut  off  some 
title  that  some  various  persons  were  claiming,  some  by  way  of  lease 
and  others  by  way  of  deed  from  the  trustees  of  the  Connecticut  Land 
Company,  and  others  by  deeds  from  the  heirs  of  the  former  owners  of 
the  Connecticut  Land  Company, — and  the  appropriation  talked  about 
was  the  appropriation  to  cut  off  the  rights  of  these  persons.  The  city 
was  in  no  manner  a  party  to  that  proceeding.  It  is  alleged  that  the 
naming  of  unknown  persons  would  include  the  city  of  Cleveland.  That 
18  not  possible.  The  city  of  Cleveland  was  a  known  party;  it  could 
not  be  deprived  of  its  property  rights,  if  it  had  any,  by  proceedings  in 
which  it  was  not  a  party,  and,  indeed,  the  learned  United  States  cir- 
cuit court  of  appeals,  in  criticizing  the  finding  of  Judge  Hammond  in 
the  court  below,  held  that  such  proceedings  did  not  bind  the  city.  How- 
ever effective  it  may  have  been  to  those  who  were  seeking  title  and  trac- 
ing it  back  to  the  Connecticut  Land  Company,  it  could  not  be  effective 
against  the  city.  It  is  di£5cult  to  see  upon  what  theory  those  claiming 
through  Camp  and  Lloyd  and  those  claiming  through  those  from  whom 
Holmes  got  his  title  could  have  any  interest  in  this  property  whatever. 
Lloyd,  when  he  saw  that  this  property  would  be  valuable  and  was  great- 
ly increasing  from  the  accretions,  undertook  to  get  a  title  from  the 
trustees,  who  were  the  holders  of  the  naked  legal  title  without  any 
beneficial  interest  whatever,  and  in  their  deed  to  Lloyd  they  do  not 
claim  anything.  They  sold  for  a  consideration  received,  quitclaimed 
any  and  all  interest  whiclv  they,  as  trustees,  might  have.  If  Lloyd  got 
any  title,  he  had  no  beneficial  ownership;  but  from  the  time  of  the 
final  meeting  of  the  Connecticut  Land  Company  in  1809  down  to  1836, 
there  was  no  claim  from  anybody  that  the  Connecticut  Land  Company 
or  anybody  claiming  through  them  owned  any  land  located  where  this 
land  is  located,  and  it  is  difficult  to  conceive  upon  what  theory  the 
JAoyd  title  could  be  built  up ;  and  it  would  Be  of  no  importance  in  this 
action  if  it  were  not  for  the  fact  that  the  Pennsylvania  Railway  Com- 
pany through  its  predecessor  in  title  claims  to  hold  this  entire  strip  of 
land  by  deeds  from  Lloyd  and  those  who  claim  under  Lloyd  and  by  ap- 
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propriation  and  appropriate  court  proceedings  to  have  acquired  a  color 
of  title,  and  that  they  have  held  under  this  so-called  color  of  title  for  a 
period  of  more  than  twenty-one  years  before  the  beginning  of  this  ac- 
tion, and,  therefore,  they  say  the  statute  of  limitations  is  a  complete 
bar  to  the  city's  right  to  recover.  There  can  be  no  question  but  that  if 
one  goes  into  possession  of  property  and  holds  it  openly,  adversely  and 
exclusively  for  a  period  of  twenty-one  years,  that  title  then  ripens 
into  a  perfect  title.  But  when  did  this  so-called  color  of  title  arise 
in  this  action  Y  Was  it  subsequent  to  the  contract  of  18^9  Y  There  can 
be  no  question  but  what  in  1849  the  city  of  Cleveland  owned  every 
inch  of  this  property  for  street  and  public  purposes;  and  there  can  be 
no  question,  from  the  evidence  in  this  case,  that  the  railway  companies 
regarded  the  city  of  Cleveland  as  being  the  owner  and  occupier  of  this 
property  when  the  contract  of  September  13,  1849,  was  made.  Now,  is 
it  possible  for  the  defendants  to  go  into  possession  under  a  contract 
with  the  city  of  Cleveland?  Assuming  for  a  moment,  for  the  sake  of 
argument,  that  the  city  of  Cleveland  had  not  parted  with  its  para- 
mount ownership  but  still  retained  the  right  to  control  this  tract  of 
land  subject  to  the  rights  given  it  by  the  railway  company,  is  it  possi- 
ble, I  say,  they  going  into  the  possession  of  the  property  recognizmg 
such  a  right  in  the  city,  that  they  then  can  acquire  color  of  title  from 
other  persons  and  when  the  city  of  Cleveland  believed,  and  it  had 
the  right  to  believe,  that  the  railway  companies  were  holding  under 
them ;  that  by  such  color  of  title  held  for  a  period  of  more  than  twenty- 
one  years  they  could  oust  the  city  of  Cleveland  from  its  rights  over  the 
property,  and  by  adverse  possession  t  I  do  not  think  the  argument  will 
stand  for  a  moment,  and  the  railway  companies  could  not  predicate 
their  adverse  holding  upon  color  of  title  obtained  from  any  other  source 
than  from  the  city  of  Cleveland  itself. 

I  will  repeat  that  in  1849,  in  my  judgment,  there  is  no  question 
but  what  the  city  of  Cleveland  representing  the  public  had  the  absolute 
right,  title  and  interest  in  all  the  strip  of  land  in  controversy  in  this 
suit,  and  that  no  person  or  persons  claiming  through  Lloyd  or  through 
Holmes  or  through  any  title  derived  from  the  Connecticut  Land  Com- 
pany could  successfully  maintain  their  rights  to  the  properly.  So. 
whatever  rights  the  railway  companies,  the  defendants  in  this  action, 
have  in  that  property  is  traced  back  to  the  contract  of  1849,  and  the 
proper  construction  of  that  contract  will  determine  the  rights  of  the 
parties  in  this  action. 

If  the  contract  of  1849  was  such  that  it  gave  the  railway  companies 
the  absolute  ownership  to  this  property,  and  they  have  occupied  it  from 
that  time  down  to  the  b^rinning  of  this  suit  adversely,  their  title  has 
riponod  into  a  perfect  title  and  they  cannot  be  disturbed,  even  though 
the  city  of  Cle^^*land  had  no  power  to  make  the  contract,  even  though 
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it  was  an  ultra  vires  contract,  because  the  structures  erected  upon  said 
gromid  would  be  of  such  permanent  nature  and  the  occupancy  would 
be  90  exclusive  that  the  statute  would  begin  to  run  from  the  inception 
of  the  contract.  So  it  becomes  more  and  more  important  to  examine 
into  the  whole  question  as  to  the  circumstances  under  which  this  con- 
tract was  made  in  order  to  judge  of  its  force  and  effect.  What  was  in 
the  minds  of  the  oflRcials  of  the  city  of  Cleveland,  and  what  was  in  the 
minds  of  the  officers  of  the  railway  companies  when  this  contract  of 
September  13,  1849,  was  made?  There  can  be  no  question  that  in  those 
days  railway  companies  were  regarded  as  a  part  of  the  public,  and 
oeenpaney  of  public  streets,  public  wharves  and  grounds  by  railway 
companies  would  be  in  accordance  with  the  public  use  for  which  streets 
and  other  public  places  were  dedicated. 

It  is  claimed  by  Judge  Lawrence  on  behalf  of  the  city  that  the 
ei^  gave  the  defendants  rights  ta  lay  certain  tracks  but  did  not  give 
them  the  right  to  erect  depots,  freight  houses,  turntables,  etc.,  and,  if 
I  Qodeistand  his  contention,  it  is  that,  so  far  as  the  railway  companies 
have  oecupied  the  property  with  this  sort  of  structures,  they  are  com- 
mitting a  public  nuisance  that  can  be  abated  at  any  time,  or  perhaps 
they  are  occupying  under  a  revocable  contract  that  was  revoked  by  the 
eommencement  of  this  suit  in  1893.  If  I  were  to  agree  with  Judge  Law- 
rence upon  that  contention,  I  could  do  no  other  than  to  find  for  the 
railway  companies,  on  the  ground  that  the  statute  of  limitations  was  a 
complete  bar.  But  I  do  not  agree  with  counsel  for  the  city,  that  this 
contract  only  gave  them  the  right  to  lay  certain  tracks.  I  think  a 
close  scrutiny  of  that  contract  will  disclose  that  the  railway  companies 
bad  the  right  to  do  whatever  they  have  done  with  reference  to  the 
occupancy  of  that  tract  of  ground;  that  they  had  the  right  to  build 
turntables;  they  had  the  right  to  build  passenger  houses;  they  had 
the  right  to  build  freight  depots.  And,  again,  I  say  that  if  it  was  the 
intention  of  these  parties  to  give  absolutely  all  the  rights  the  city  had 
in  this  property  without  any  string  being  attached  to  it,  then  I  say 
the  railway  companies  have  occupied  it  in  such  a  way  and  in  pursuance 
of  that  contract  that  the  statute  of  limitations  is  a  complete  bar  against 
recovering  any  portion  of  the  property. 

But  did  the  city  of  Cleveland  intend  to  barter  away  its  access  to 
the  laket  Did  the  city  of  Cleveland  intend  to  give  up  all  its  rights 
over  that  which  wharves  might  be  built  on  Lake  Erie  on  the  public 
gronnds  of  the  city,  and  did  the  railway  companies  intend  that  when 
this  contract  was  made  the  city  should  lose  all  right,  title  and  interest 
in  and  control  over  this  property?  To  get  at  this  question  necessitates 
ui  examination  of  all  the  surrounding  circumstances,  and  ever}i;hing 
which  throws  light  upon  the  question  ought  to  be  examined,  for  in  the 
25  Dec.    Vol.  19 
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proper  construction  of  that  contract  most  ultimately  depend  the  rights 
of  the  parties. 

If  I  am  right  in  my  contention«that  the  city  of  Cleveland  acquired 
title  to  this  Bath  street  strip  by  dedication  from  the  Connecticut  Land 
Company  in  1796  and  subsequently,  she  proved  her  rights  in  the  strip 
religiously  without  any  questions  being  raised  down  to  1836. 

The  government  straightened-  the  channel  to  the  entrance  of  the 
Cuyahoga  river  in  1827.  The  census  immediately  following  this  date, 
to  wit,  1830,  showed  that  there  "w&re  1075  people  living  in  Cleveland,  and 
the  growth  of  the  next  decade  showed  a  wonderful  increase;  and  in 
1850,  just  after  this  contract  was  made,  the  population  of  Cleveland 
was  17,054.  Now,  with  this  development  of  the  city  going  on,  it  seems 
almost  incredible  that  Cleveland  would  barter  away  her  access  to  the 
lake  so  as  to  lose  absolute  control  over  it.  It  must  have  been  perfectly 
apparent  to  anybody  that  this  piece  of  property,  located  as  it  was  at 
the  confluence  of  the  river  and  lahe,  would  be  the  natural  terminal 
facilities  for  such  railways  as  might  locate  in  Cleveland  and  would  be 
the  means  of  communication  between  the  lakes  and  the  railroads,  from 
which  two  sources  Cleveland  would  get  all  her  commerce.  Now,  this 
being  the  situation,  and  this  property  having  increased  from  a  mere 
strip  along  the  lake  to  an  extent  of  over  twenty  acres,  it  actuated  Lloyd 
to  see  whether  or  not  he  could  not  get  some  sort  of  a  title  to  it,  and,  as 
I  have  already  said,  he  procured  a  quit  claim  deed  from  the  trtistees 
of  the  Connecticut  Land  Company;  but  he  made  no  claim  until  very 
much  later. 

The  city  of  Cleveland  was  incorporated,  as  I  have  said,  in  1836, 
and  it  is  important  to  notice  the  act  of  incorporation,  for  it  is  claimed 
by  the  Pennsylvania  Railway  Company,  one  of  the  defendants  herein, 
that  this  act  gave  them  the  power  to  do  whatever  they  subsequently  did 
with  this  property,  and  that  if  the  power  was  lodged  in  the  city  any- 
where to  make  a  contract,  that  the  Railway  Company  could  rest  its 
rights  upon  that  power.  There  can  be  no  question  but  that  in  the  act 
of  1836,  Cleveland  was  made  a  body  corporate  and  could  contract  and 
be  contracted  with  and  was  given  the  control  and  custody  of  its 
streets,  and  had  authority  to  make  bounds  to  its  streets  and  to  limit 
them  in  any  way  it  saw  fit.  Section  8  of  that  act  (34  0.  L.  271),  pro- 
vided a  method  of  vacating  streets  or  portions  of  streets.  Section  6, 
giving  the  council  the  right  to  establish  and  settle  the  boundaries  of  .all 
streets  or  highways  of  all  kinds  within  the  city,  and  to  prevent  or  re- 
move encroachments  thereon.     Section  8  also  provided: 

"The  city  council  shall  cause  the  public  streets,  roads,  lanes,  alleys 
and  highwa3rs  and  the  public  squares  and  other  public  grounds  that  now 
exist  within  the  limits  of  said  city,  to  be,  by  the  surveyor  of  the  county 
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of  CuyahogEy  or  some  other  competent  surveyor,  to  be  surveyed,  de- 
aeribed  and  permanently  marked,"  etc. 

So,  had  the  city  of  Cleveland  intended  to  vacate  or  abandon  any 
portion  of  the  Bath  street  tract,  it  had  ample  authority  by  the  act  of 
incorporation.  So  when,  in  1845,  this  land  had  grown  by  the  accre- 
tions to  be  a  lai^e  tract  of  land,  more  than  was  necessary  for  the  im- 
mediate use  of  the  public  for  street  purposes,  the  city  did  not  ^ct  un- 
der the  act  of  incorporation  but  they  sought  by  a  special  act  of  tiie 
legislature,  which  was  passed  December  21,  1844,  to  which  I  have  al- 
ready referred,  giving  the  city  council  the  power  to  construct  docks  or 
slips  upon  any  of  the  streets  or  places  adjoining  Cuyahoga  river  or  the 
lake,  and  to  lease  out  such  portions  as  were  not  needed  for  street  pur- 
poses for  a  term  of  years,  not  exceeding  ten  in  any  one  lease,  under 
and  by  virtue  of  which  authority  the  Merchant  plat  was  made  and  the 
thirty-one  lots  above  alluded  to  were  laid  out,  together  with  some 
streets  giving  access  to  the  property.  Now,  I  say  that  the  city  council, 
seeking  this  authority  by  special  act  instead  of  acting  under  their  gen- 
eral authority  provided  for  under  their  act  of  incorporation,  is  a 
significant  act  and  shows  that  the  city  of  Cleveland  did  not  intend  to 
abandon  this  strip  of  land,  but  were  temporarily  using  it  and  making 
leases  for  such  terms  so  that  they  at  any  time  could  regain  possession 
to  make  such  use  of  it  as  they  might  see  fit.  This  was  the  situation 
when,  in  1848,  the  Cleveland  &  Pittsburg  Railway  Company  passed  a 
resolution,  by  the  board  of  directors,  declaring  it  necessary  to  ap- 
propriate this  Bath  street  tract,  all  except  a  one  hundred  foot  strip  on 
the  south  side  that  had  been  kept  open  by  the  Merchant  plat  for  street 
purposes.  In  the  meantime  those  claiming  through  Lloyd  had  brought 
several  ejectment  suits  against  the  tenants  of  the  city,  contending  that 
this  Bath  street  strip,  if  it  were  dedicated,  was  dedicated  for  public 
purposes  and  in  using  it  for  any  other  purpose  it  would  revert  to  the 
original  owners,  and  Lloyd's  quitclaim  deed  garnered  up  this  title, 
and  therefore  Lloyd  or  those  claiming  under  him  were  entitled  to  the 
reversion. 

Or,  it  may  be  that  his  claim  was  that  the  accretions  did  not  belong 
to  the  littoral  owner  but  created  a  separate  estate  unattached ;  in  other 
words,  that  the  land  under  the  water  belonged  to  the  Connecticut  Land 
Company,  and  when  the  water  receded  its  title  would  vest  in  the  Con- 
necticut Land  Company,  and  hence  in  Lloyd.  However  this  may 
be,  Lloyd  was  making  some  claim  to  this  property,  and,  indeed,  had 
won  an  ejectment  suit, — ^just  upon  what  theory  it  is  difficult  to  dis- 
cover—but he  had  won  and  the  case  was  pending  on  some  error  proceed- 
ings in  the  Supreme  Court  of  the  state,  while  several  other  suits  were 
still  pending  in  the  lower  courts.  This  was  the  situation  when  the  rail- 
way company  made  up  its  mind  to  appropriate.    Under  their  charter 
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they  had  the  undoubted  right  to  have  appropriated  this  property.  The 
city  of  Cleveland  seemed  to  recognize  this  right,  and  it  was  possible  then, 
as  it  is  now,  for  the  city  to  agree  as  to  how  the  property  should  be  held. 

It  has  been  contended  in  this  litigation  that  the  railway  company 
could  appropriate  without  the  consent  of  the  city.  I  think  the  United 
States  circuit  court  of  appeals  denies  that  right.  However  that  may 
be,  the  city  had  the  power  to  agree,  and  rather  than  to  have  them 
appropriate,  they  made  the  agreement  of  1849,  under  and  by  virtue 
of  which  the  railway  companies  went  into  possession  of  this  ground 
and  have  occupied  it  ever  since.  Did  the  city  of  Cleveland  prefer  to 
have  this  contract  made  with  the  railways  rather  than  to  have  them 
appropriate  because  they  wanted  to  have  something  to  say  about  the 
uae  of  this  property?  The  contract  itself  is  ambiguous.  Indeed,  Judge 
Lurton,  in  his  opinion,  says  that  it  is  a  most  ambiguous  contract.  But 
irrespective  of  the  construction  that  the  parties  themselves  put  upon  it 
in  the  answers  they  file  in  the  Holmes  case,  there  are  several  things 
in  the  contract  which  are  worthy  of  notice,  and  I  believe  that  the  con- 
tract must  be  construed  strongly  against  the  railway  companies  and 
strongly  in  favor  of  the  city,  which  represents  the  public.  I  believe 
this  is  in  accordance  with  the  unbroken  line  of  authorities,  that  a  grant 
from  the  public  is  construed  strongly  against  the  grantee. 

It  is  claimed. by  the  city  in  this  action,  by  virtue  of  recent  deci- 
sions, that  an  attempt  of  the  city  to  deed  away  all  the  rights  of  the 
public  in  its  public  places  is  tdtra  vires  and  the  contract  is  of  no  ef- 
fect; that  when  they  leased  this  property,  if  the  contract  of  1849  can 
be  called  a  lease,  their  rights  were  limited  to  ten  years,  and  then  only 
for  certain  purposes;  that  everything  in  excess  of  that  was  void. 

The  railroad  companies,  on  the  other  hand,  claim  that  the  power 
to  dispose  of  this  property  in  the  manner  that  they  claim  it  was  disposed 
of,  if  not  authorized  by  the  act  of  1844,  it  was  by  the  act  of  incorpora- 
tion of  1836. 

But,  coming  back  to  the  contract :  Besides  the  consideration  of 
$15,000,  it  is  recited  in  the  contract  that  the  railroad  companies,  be- 
cause the  contract  was  made  not  only  with  the  Big  Four  but  for  the 
benefit  of  the  other  companies  who  are  now  defendants  in  this  action 
(or  rather  with  their  predecessors  in  title)  should  settle  with  Lloyd 
and  Camp  and  those  claiming  through  Lloyd  and  Camp  and  hold  the 
city  harmless,  and  for  the  purpose  of  making  a  settlement  with  Lloyd 
and  Camp  there  is  a  very  significant  clause  in  the  contract.  It  is  as 
follows  : 

**And  to  enable  said  company  to  compromise  and  settle  with  the 
claimants  Lloyd  and  Camp  and  all  other  claimants  for  the  extinguish- 
ment of  their  claims  to  said  premises  or  any  part  thereof,  they  may 
allow  them  to  retain  such  portion  thereof  as  may  be  necessary  to  effect 
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mich  settlement,  and  it  shall  not  be  deemed  necessary  to  be  used  for 
railroad  purposes." 

The  force  of  that  clause,  to  my  mind,  is  convincing,  that  it  was  not 
intended  by  this  contract  of  1849  that  this  should  operate  as  a  sale 
of  this  property  to  the  railway  companies,  for,  if  it  were,  it  would  not 
have  been  necessary  for  the  city  of  Cleveland  to  give  its  assent  to  the 
transferring  of  part  of  this  property  to  the  Lloyd  and  Camp  claim- 
ants. It  seems  to  be  regarded  by  the  contracting  parties  to  the  con- 
tract of  1849  that  in  order  that  the  railway  companies  could  transfer 
a  part  of  this  property  or  authorize  its  transfer,  the  consent  of  the  city 
of  Cleveland  was  necessary.  Now,  remember,  that  at  this  time  it  must 
have  been  perfectly  apparent  by  the  constant  accretions  that  were  going 
on  that  this  was  an  exceedingly  valuable  piece  of  property,  and  that 
the  city  could  have  compromised  with  the  Lloyd  and  Camp  claimants 
by  turning  over  a  part  of  this  property  if  it  were  necessary  as  well  as 
to  have  authorized  the  railway  company  to  do  it,  and  they  could  have 
retained  the  balance  themselves.  The  $15,000  in  evidence  that  the  rail- 
way company  paid  the  city  would  not  begin  to  be  the  principal  sum  on 
which  they  were  receiving  interest  by  way  of  rentals  from  the  property 
by  virtue  of  the  leases  made  prior  thereto,  and  it  was  constantly  in- 
creasing in  value;  so  the  sum  that  was  paid  to  the  city  was  a  mere 
trifling  sum  to  what  it  was  worth  to  the  railway  company,  if  the  rail- 
way company's  contentions  are  right. 

But  there  are  other  things  in  the  contract:  one  indicates  that  the 
city  of  Cleveland  meant  to  keep  control  over  the  property.  For  in- 
stance, this  clause  (see  Cleveland  v.  Railway,  12  0.  P.  D.  459  [93  Fed. 
Rep.  113,  140]  >: 

''The  said  company  shall  not  lease  any  part  of  the  premises  to  any 
person  or  persons,  company  or  companies,  to  be  used  for  conducting 
or  carrying  on  forwarding,  storage,  or  commission  business,  or  for  the 
erection  of  warehouses  thereon  for  the  accommodation  of  such  business ; 
nor  shall  said  company  use  said  premises,  or  any  part  thereof,,  for  the 
purpose  of  engaging  in,  accommodating,  or  aiding  in  the  transaction 
of  forwarding,  'commission,  or  warehousing  business,  with  a  view, 
either  directly  or  indirectly,  of  deriving  profit  therefrom,  nor  shall  they 
grant  the  right  to  any  railroad  company,  person  or  persons,  or  other 
company  or  companies,  so  to  do." 

This  clause  indicates  that  the  city  of  Cleveland  retained  some  con- 
trol over  the  property  and  limited  the  holding  of  the  railway  companies. 

There  is  still  another  clause,  which  is  as  follows  (page  139) : 

''Said  company  shall  take  and  hold^he  same  subject  to  all  legal 
claims,  either  in  law  or  equity,  of  any  person  or  persons,  company  or 
companies;  it  being  expressly  understood  that  the  city  does  not  guar- 
anty or  warrant  either  the  title  or  the  right  to  occupy  the  .same,'  the 
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said  railroad  company  to  have  all  the  money  compensation,  interest, 
benefits  and  rights  which  the  city  could  in  any  manner  he  entitled  to 
on  account  thereof." 

Now,  it  seems  to  me  that  what  the  city  of  Cleveland  and  the  rail- 
way company  undertook  to  do  in  that  contract  was,  here  was  a  great 
strip  of  land  that  was  dedicated  to  the  public  for  public  uses  and  that 
was  suitable  for  railway  terminals,  and  that  it  would  not  be  in  violation 
of  the  purpose  for  which  the  street  was  dedicated  to  permit  railroads 
to  occupy  this  property,  but  it  was  to  be  occupied  subservient  to  the 
paramount  right  of  the  city.  The  city  was  to  have  the  title  and  to 
retain  it,  and  the  contract  was  in  the  nature  of  a  perpetual  license  for 
the  railway  companies  to  occupy  under  certain  restrictions;  and  I  have 
no  doubt  that  the  city  thought  and  the  railway  company  thought  that 
the  holding  of  the  railway  company  was  to  be  in  this  way,  and  the 
property  that  was  made  by  subsequent  accretions  was  to  be  the  prop- 
erty of  the  city,  and,  if  the  railway  company  occupied  it,  it  was  to  be 
under  the  terms  of  the  original  contract.  With  this  understanding  as  I 
conceive  it  to  be,  the  railway  companies  went  into  the  occupation  of  this 
property  shortly  after  1849.  They  subsequently,  by  virtue  of  their 
agreement  with  the  city,  of  Cleveland,  settled  in  various  ways  with  the 
Lloyd  and  Camp  claimants, — some  by  contract  and  some  by  appropria- 
tion,— perhaps  two  or  three  years  after  the  contract  was  made,  the  en- 
tire strip  in  controversy  by  deeds  and  appropriation,  so  that  they 
acquired  from  other  sources  the  entire  paper  title  to  the  entire  strip  in 
controversy ;  and  now  they  claim  that  was  color  of  title,  and  they  have 
been  holding  under  that  ever  since  and  it  has  ripened  into  perfect  title 
by  adverse  possession  at  least.  I  have  already  referred  to  this,  and 
suflSce  it  to  say,  at  this  point,  that  I  do  not  believe  they  can  dispose  of 
the  city's  title  in  this  way  by  a  title  thus  acquired  subsequently  to  going 
in  under  a  contract  with  the  city. 

But  we  are  not  left  to  a  construction  of  this  contract  to  be  made 
more  tUan  fifty  years  after  the  contract  was  drawn.  Shortly  after  it 
was  made  the  parties  themselves  put  a  construction  upon  this  contract. 

In  1854,  in  the  United  States  district  court  of  the  northern  district 
of  Ohio,  an  action  was  brought  by  Henry  Holmes,  Julius  C.  Sheldon 
and  others  on  behalf  of  themselves  and  other  heirs  of  the  stockholders 
of  the  Connecticut  Land  Company  to  recover  this  land,  and  all  the 
railway  companies  now  defendants,  or  their  predecessors  in  title,  were 
made  parties  defendant.  The  plaintiffs  alleged  that  the  railway  com- 
panies were  occupying  the  premises  througih  a  title  obtained  through 
Thomas  Lloyd,  and  that  Thomas  Lloyd  fraudulently  procured  a  deed 
from  the  trustees  of  the  Connecticut  Land  Company  conveying  the  land 
claimed  in  the  suit,  and  that  the  defendants  were  in  possession  of  the 
land  under  a  title  made  from  said  Lloyd  with  notice  of  the  trust  and 
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the  fraud.  The  prayer  of  the  bill  was  to  set  aside  the  fraudulent  deed, 
dissolve  said  trust  and  have  a  partition  of  the  said  land  and  an  ac- 
count of  the  rents  and  profits  thereof  derived  from  the  defendants. 

It  would  have  been  suflScient  for  the  railway  companies  to  have 
denied  the  title  of  the  plaintiffs  and  have  gone  into  that  suit  and  beaten 
the  plaintiffs  because  of  the  weakness  of  the  plaintiff's  title,  for  it  was 
held  by  the  learned  Judge  McLean  in  that  case,  that  the  plaintiffs  had 
no  title  to  this  property  in  any  way,  shape  or  manner,  and  held  that 
Lloyd  had  no  title  to  the  property  in  any  way,  shape  or  manner.  But 
the  defendants  were  not  content  with  doing  that  They,  by  their  an- 
swers filed  shortly  after  the  contract  of  1849  was  made,  when  the  cir- 
cumstances surrounding  the  transaction  was  fresh  in  the  minds  of  all^ 
construed  this  contract,  and  they  denied  that  they  held  this  land  from 
Lloyd,  or  from  any  one  save  the  city  of  Cleveland. 

Judge  McLean,  in  the  case  of  Holmes  v.  Railway,  supra,  page  102, 
summarizes  the  defenses  set  forth  in  the  answers  of  the  defendants  in 
that  action  as  follows: 

''The  defendants  insist  that  the  title  to  all  of  said  land  covered  by 
the  water  of  Lake  Erie  is  in  the  public,  and  not  in  any  trustee  for  them ; ' ' 
(Let  me  say  by  way  of  parenthesis,  it  embraced  not  only  the  land  al- 
ready made  but  a  certain  amount  of  land  under  the  water  of  the  lake. 
I  believe  their  claim  extended  to  the  Canadian  boundary.  And  let  me 
say  in  passing,  that  the  railway  companies  had  appropriated  or  ac- 
quired from  Harbaugh  a  strip  of  land  covered  by  water  from  a  point 
so  many  feet  south  of  the  low  water  mark  of  Lake  Erie  where  it  touches 
Bath  street  to  the  Canadian  boundary.)  ''and  as  to  the  residue  of  said 
land,  rely  for  a  defense  upon  the  equitable  bar  furnished  by  lapse  of 
time,  want  of  title  and  equity  in  the  complainants  and  upon  a  dedication 
of  said  land  to  the  public  by  the  Connecticut  Land  Company  as  early 
as  1796,  accepted  immediately  thereafter,  and  ever  since  used  in  accord- 
ance with  the  purposes  of  the  dedication.  They  deny  that  they  are  in 
possession  under  the  title  derived  from  said  Lloyd,  and  aver  that  they 
are  in  possession,  under  the  authority  of  a  statute  of  the  state  of  Ohio, 
in  pursuance  of  a  license  granted  by  the  city  of  Cleveland,  and  using 
the  same  in  manner  consistent  with  the  original  dedication." 

The  answer  itself,  after  reciting  its  corporate  capacity,  and  the 
'  iermim  of  the  road,  says,  page  145 : 

"It  being  necessary  to  connect  the  same  with  the  waters  of  said 
lake  and  river  within  the  limits  of  said  Bath  street  for  the  delivery  of 
freight  and  passengers,  and  exchange  of  freight  and  passengers  with 
other  roads,  and  with  the  water  craft  navigating  the  said  lake  and 
river,  and  the  same  being  also  a  suitable  place  for  the  terminus  of  said 
railway  within  said  city,  this  defendant,  under  a  license  obtained  from 
said  city  of  Cleveland  on  the  thirteenth  day  of  September,  A.  D.  1849, 
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has  laid  down  in  proper  manner  and  not  otherwise  its  railway  tracks 
upon  said  Bath  street,  as  shown  in  said  diagram,  and  in  such  manner 
as  to  connect  its  railway  with  the  waters  of  said  lake  and  river.  And 
this  defendant  is  now,  and  for  some  time  past,  has  been  running  its 
railway  carriages  in  connection  with  said  Cleveland,  Painesville  &  Ash- 
tabula Railroad  Company  upon  the  tracks  so  laid  down  to  and  from 
said  river  and  lake,  for  the  purposes  aforesaid,  in  a  prudent  manner. 
at  reasonable  times,  and  so  as  to  work  no  inconvenience  to  other  legiti- 
mate uses  of  said  street." 

This  characterizes  the  manner  in  which  the  railway  companies  went 
into  the  possession  of  that  property,  and  how  they  were  holding  the 
property  when  this  suit  was  tried.  The  suit  was  pending  from  1854 
until  it  was  finally  decided  in  favor  of  the  railway  company  in  1861, 
and  it  is  admitted  in  this  action  that  the  character  of  the  occupancy  of 
the  railway  companies  was  the  same  then  that  it  was  in  1893,  when  this 
suit  was  brought.  If  the  city  of  Cleveland  had  been  a  party  to  this 
suit,  the  railway  company  would  have  been  estopped  from  disputing 
their  manner  of  holding  this  property.  As  it  is,  I  do  not  think  they 
are  estopped,  but  the  construction  that  the  railway  companies  placed 
upon  this  contract  at  that  time  is,  to  my  mind,  consistent  with  the  en- 
tire contract,  consistent  with  the  condition  of  the  law  at  that  time, 
and  consistent  with  the  evident  purpose  of  the  city  of  Cleveland  in  mak- 
ing the  contract. 

•  The  learned  Judge  Hammond,  who  first  tried  this  case  in  the 
United  States  court,  held  that  this  recitation  in  this  answer  as  to  how 
the  railway  companies  held  this  property,  was  absolutely  conclusive 
upon  them.  I  do  not  believe  it.  He  then  decided  that  by  a  subsequent 
appropriation  proceedings,  to  which  the  city  of  Cleveland  was  not  a 
party,  they  acquired  possession,  and  so  decided  the  case  against  the 
city. 

If  the  railway  companies  had  acquired  this  property  from  any 
other  source  that  would  give  them  a  good  title,  I  don't  believe  the  an- 
swer would  estop  them  from  showing  it.  But  the  answer,  to  my  mind, 
shows  that  from  1854  down  to  1861  they  were  occupying  this  property 
as  a  licensee  of  the  city  of  Cleveland,  recognizing  the  paramount  right 
to  be  in  the  city ;  and  the  importance  of  this  is  that  it  distinguishes  this 
case  from  the  case  of  McAllister  v.  Hartzell,  supra,  as  to  the  time  when 
the  statute  of  limitations  begins  to  run,  as  well  as  to  distinguish  this 
case  from  that  as  to  what  declarations  will  toll  the  statute.  In  that  case 
the  original  entry  was  a  disseisin,  and  the  court  holds  that  where  such 
is  the  fact,  the  mere  admission  of  the  defendants  that  they  did  not  own 
the  property,  or  that  some  other  person  does,  will  not  toll  the  statute. 

Now,  if  the  railway  companies  went  into  possession  as  the  licensee 
of  the  city  of  Cleveland,  their  holding'  was  not  adverse,  and  the  statate 
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of  limitations  would  not  begin  to  ran,  and  I  say  it  distinguishes;  this  case 
from  McAllister  v.  Hartzell,  supra. 

As  I  have  shown,  the  railway  companies  could  not  rest  their  title 
npon  any  source  other  than  that  of  the  city  of  Cleveland.  Now,  in  my 
judgment,  under  this  contract  of  1849  they  did  not  go  into  possession 
ibsdutely,  exclusively,  adversely,  but  they  went  in  recognizing  the  para- 
mount title  of  the  city  of  Cleveland,  and  they  continued  to  recognize 
that  title  down  to  1861,  when  the  Holmes  case  was  tried ;  and  there  is 
Dot  a  scintilla  of  evidence  in  this  record  to  show  that  they  disputed  the 
title  of  the  city  of  Cleveland  until  1893,  when  they  filed  their  answers  in 
this  lawsuit.  And  if  the  character  of  the  holding  and  their  occupation 
was  the  same  when  the  Holmes  case  (in  1861)  was  tried  as  it  has  re- 
mained ever  since,  then  when  did  they  begin  to  hold  adversely  f 

It  is  perfectly  apparent  that  if  one  builds  a  permanent  structure 
which  would  exclude  the  public  from  the  premises,  then  that  would  be 
notice  to  the  world  that  the  builder  of  that  structure  intended  to  hold  it 
adversely,  unless  he  admitted  that  he  held  it  in  some  other  way;  and 
in  their  admissions  in  this  answer  in  the  Holmes  case  they  admit  in 
what  manner  they  held  this  property,  and  consequently  the  buiKang 
of  permanent  structures  would  not  be  an  adverse  holding.  And,  in 
my  judgment,  there  was  no  adverse  holding,  no  exclusive  holding  under 
a  claim  of  ownership  as  against  the  city  until  this  suit  was  started  and 
the  answers  were  filed  in  this  action ;  and  if  the  answers  had  set  up  the 
same  sort  of  a  defense  that  they  did  in  the  Holmes  case,  the  city  of 
Cleveland  would  have  been  defeated  in  its  actions  here,  because  the 
railway  companies  had  the  right  to  occupy  in  the  manner  that  *:hiv 
have  occupied  by  virtue  of  that  contract.  But  when  they  undertook 
to  deny  all  right  to  the  possession  by  the  city  of  Cleveland  and  all  title 
to  the  city  of  Cleveland,  alleging  that  they  owned  it  absolutely,  it 
amounted  to  an  ouster,  and,  unless  they  have  acquired  rights  other  than 
the  contract  of  1849  gave  them,  they  have  no  right  to  oust  the  city  of 
Cleveland  of  whatever  rights  the  city  retained  in  that  property  by 
Tiitae  of  the  contract  of  1849. 

I  know  it  is  claimed  that  the  answer  in  the  Crawford  and  Price 
ease  that  was  filed  by  the  city  is  sort  of  an  admission  by  the  city.  I  do 
not  think  that  the  answer  will  bear  that  construction  exactly,  and  the 
answer  of  the  city  is  perfectly  consistent  with  the  interest  that  I  con- 
ceive that  the  city  retained  in  this  property.  They  recite,  among  other 
things,  after  reciting  the  suits  that  have  been  started  by  Lloyd  and 
Camp,  etc : 

''That  it  was  the  interest  and  wish  of  the  respondent  to  get  clear 
of  aD  controversies  whether  legal  or  otherwise,  and  for  that  reason  this 
respondent  was  unwilling  to  have  said  company  obtain  possession  of 
said  property  by  the  power  given  them  by  their  chiurter,  but  proposed 
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and  believed  it  to  be  for  the  interest  of  this  respondent,  and  for  all  par- 
ties haying  any  interest  in  said  property,  to  make  an  amicable  arrange- 
ment by  which  said  company  might  be  invested  by  all  the  rights  of  this 
respondent  in  said  property.  Upon  these  views,  this  respondent  being 
compelled  to  transfer  to  said  company  said  property,  and  preferring 
to  do  so  under  a  negotiation,  than  to  have  it  taken  under  and  by  virtue 
of  said  company's  Charter  and  appropriation,  and  desirous  of  avoiding 
all  controversy  with  said  company,  for  the  convenience  and  advantage 
of  this  respondent  the  said  negotiations  and  contract  were  made  be- 
tween the  company  and  the  respondent." 

This  is  perfectly  consistent,  and,  indeed,  strong  evidence  that  the 
city  did  retain  an  interest  in  this  property;  otherwise,  why  would  they 
want  to  preserve  the  interest  of  whom  they  represented  in  the  prop- 
erty, to  wit,  the  public? 

Again,  quoting  from  the  answer: 

**  Respondent  admits  it  to  be  true  that,  by  the  terms  of  the  con- 
tracts between  the  city  of  Cleveland  and  said  company  made  on  the 
thirteenth  day  of  September,  1849,  as  aforesaid,  said  company  took  the 
interest  of  said  city  in  the  said  Bath  street  property  subject  to  all  the 
rights  and  privileges  of  all  other  persons  which  would  be  legally  en- 
forced against  the  property  had  the  city  continued  to.  hold  the  same, 
and  also  assumed  all  the  legal  liabilities  to  other  persons  which  rested 
on  the  city  in  the  relation  to  said  property,  up  to  that  time." 

Now,  taking  the  whole  answer  to  the  Price  and  Crawford  case,  I 
think  it  is  consistent  with  the  construction,  in  accordance  with  the 
views  I  have  herein  expressed.  The  learned  United  States  circuit  court 
of  appeals  put  something  into  the  contract  of  1849  which  was  not  there, 
that  is,  that  the  railway  companies  were  to  have  exclusive  occupancy  of 
this  property.  I  have  read  the  contract  with  much  care  several  times, 
and  I  cannot  find  those  words.  I  know  it  is  alleged  that  the  word 
occupy  means  to  exclude.  That  depends  upon  the  manner  they  occupy, 
whether  they  recognize  a  paramount  title  or  not.  As  I  claim,  that  has 
been  recognized  by  the  railway  companies  in  this  case. 

Much  light  has  been  thrown  upon  the  character  of  this  case  by 
later  decisions  of  our  Supreme  Court.  As  to  just  how  far  they  would 
aflfect  the  rights  of  the  defendants  in  this  action  if  there  had  been  an 
earlier  construction  placed  upon  these  statutes  which  is  contrary  to  the 
present  construction,  I  do  not  deem  it  expedient  to  discuss,  since,  in 
the  view  I  take  of  this  case,  it  does  not  make  any  difference. 

I  therefore  hold,  that  the  city  of  Cleveland  is  entitled  to  maintain 
an  action  in  ejectment  in  this  suit  to  recover  possession  of  the  property, 
subject  to  the  railways'  right  of  easement  in  the  property. 

The  railway  companies  by  a  disclaimer  disclaimed  any  right  to  the 
132  foot  strip  on  the  south  side  of  the  track  of  land  described  in  plain- 
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tiff's  petition,  as  well  as  the  strip  along  the  river.  That  portion  is 
eliminated  from  consideration. 

I  have  said  before  that  there  may  be  some  difficulty  in  drafting 
judgment  to  meet  the  requirements  of  this  case;  but  in  8t.  Louis  v. 
Raaway,  114  Mo.  13  [21  S.  W.  Rep.  202],  it  is  decided  that  the  fact 
that  a  railway  company  may  have  a  vested  right  to  the  use  of  one  or 
more  tracks  upon  the  public  street  will  not  constitute  a  bar  to  an  action 
in  ejectment  from  the  street  by  the  city,  where  the  company  denies  the 
city's  title.  The  reciprocal  rights  of  the  parties  in  such  a  case  can  be 
defined  in  the  judgment. 

And  so  I  say,  the  decision  will  be  for  the  plaintiff,  the  city,  to  re- 
cover all  that  portion  of  Bath  street  not  covered  by  the  disclaimer  in 
^e  answers  of  the  defendants. 


STREET  RAILWAYS. 

[Hamilton  Common  Pleas,  October  2,  1905.] 
Cabbie  Anthony  v.  Cincinnati  Tbaction  Co. 

Terdib  of  Fivx  Dollabs  fob  Stbeet  Railway  Fabe  not  Reabonablb. 

The  tender  to  the  conductor  of  a  street  railway  of  five  dollars  in  payment 
of  a  five-cent  fare  is  not  reasonable,  and  the  tender  need  not  be  accepted. 

[Syllabus  approved  by  the  court.] 

E.  M.  Ballardt  for  plaintiff: 

Cited  and  commented  upon  the  following  authorities:*  Illinois 
Cent.  By.  v.  Harper,  35  So.  Eep.  764  (Miss.) ;  Hutchinson,  Carriers,  Sec. 
567;  Barrett  v.  Bailway,  81  Cal.  296  [22  Pac.  Eep.  859;  6  L.  E.  A.  336; 
15  Am  St.  Eep.  61]. 

Kittredge  &  Wilby  And  0.  P.  Stimson,  for  defendant. 

SWING,  J. 

This  case  was  argued  and  submitted  to  me  upon  a  question  of  law 
growing  out  of  an  agreed  statement  of  facts. 

The  question  of  law  is,  whether  the  tender  by  a  passenger  on  a  street 
car  of  five  dollars  to  be  changed  for  a  five-cent  fare  is  reasonable  and 
must  be  accepted. 

This  question  was  decided  by  the  court  of  appeals  of  New  York  in 
Barker  v.  Bailway,  151  N.  Y.  237  [45  N.  B.  Eep.  550;  35  L.  E.  A.  489; 
56  Am.  St.  Eep.  626] .    The  syllabus  is  as  follows : 

"Street  Car  Company. — ^Eule'as  to  Furnishing  Change. — ^A  rule 
of  a  horse  street  car  company  in  a  large  city,  requiring  its  conductors 
to  furnish  change  to  passengers  to  the  amount  of  two  dollars,  is  reason- 
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able ;  and  a  tender,  by  a  passenger,  of  five  dollars  to  be  changed  for  a 
five-cent  fare,  is  unreasonable  and  need  not  be  accepted. 

"Knowledge  of  Rule. — A  common  carrier  is  not  required  to  bring 
home  to  each  passenger  a  personal  knowledge  of  any  reasonable  and  just 
rule  which  it  is  seeking  to  enforce." 

In  the  present  case  the  company  had  a  rule,  as  in  Barker  v.  Railway, 
supra,  requiring  conductors  to  furnish  change  to  the  amount  of  two 
dollars ;  but,  as  in  Barker  v.  Railway,  supra,  the  plaintiff  did  not  know 
of  the  rule.    The  court  of  appeals  in  the  opinion,  page  242,  say: 

"In  the  case  at  bar  the  reasonableness  of  the  rule  established  by  the 
defendant  is  obvious.  In  a  large  city  like  New  York,  the  round  trip 
of  a  car  of  any  street  line  means  a  very  considerable  number  of  fares 
paid  in,  and  the  necessity  for  the  conductor  to  carry  and  pay  out  a  large 
amount  of  small  change.  When  the  defendant  enacted  the  rule  requir- 
ing its  conductor  to  furnish  change  to  a  passenger  to  the  amount  of  two 
dollars,  it  did  all  that  could  reasonably  be  expected  of  it  in  consulting 
the  convenience  of  the  general  public,  and  it  would  be  unreasonable  and 
burdensome  to  extend  the  amount  to  five  dollars.  It  would  require  con- 
ductors to  carry  a  large  amount  of  bills  and  small  change  on  their  per- 
sons, and  greatly  impede  the  rapid  collection  of  fares." 

The  court  then  say  that  to  hold  it  necessary  to  bring  home  to  each 
passenger  a  knowledge  of  the  rule  of  the  company  would  render  the  en- 
forcement of  the  rule  impracticable.  The  court  further  say  on  the  rea- 
sonableness of  the  rule : 

"We  have  been  cited  to  but  one  case  holding  with  the  plaintiff  in 
this  acti&n.  Barrett  v.  Railway,  81  Cal.  296  [22  Pac.  Rep.  859;  6  L.  R. 
A.  336;  15  Am.  St.  Rep.  61].  We  agree  with  the  learned  supreme  court 
of  California  that  a  passenger  upon  a  street  railroad  is  not  bound 
to  tender  the  exact  fare,  but  must  tender  a  reasonable  sum, 
and  the  carrier  must  accept  such  tender  and  furnish  change 
to  a  reasonable  amount;  but  we  cannot  assent  to  the  conclu- 
sion that  a  tender  of  five  dollars  is  a  reasonable  sum.  It  is  quite  possible 
that  there  existed  local  reasons  for  the  decision  in  California,  as  the 
judge  writing  the  opinion  suggested  that  the  five  dollar  gold  piece  was 
practically  the  lowest  gold  coin  in  use  in  that  section  of  the  county." 

In  Barker  v.  Railway,  supra,  the  court  of  common  pleas  had  decided 
for  the  defendant,  and  its  judgment  was  affirmed  by  the  court  of  ap- 
peals. I  have  quoted  this  case  at  length  because  it  is  a  clear  statement 
of  the  matter. 

The  same  question  was  decided  in  the  case  of  MtUdowney  v.  Traction 
Co.  8  Pa.  Supr.  Ct.  335.    Syllabus:  • 

"Street  railways  may  make  reasonable  regulations  upon  the  subjeei 
of  fares  and  refuse  to  cany  passengers  who  wiU  not  comply  with  them. 
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"The  reasonableness  of  a  tender  of  money  in  excess  of  the  fare  is 
a  question  of  law  to  be  determined  by  the  court.  Held,  that  the  tender 
of  a  five-dollar  bill  for  a  five-cent  fare  was  unreasonable  as  a  matter  of 
law,  and  that  the  conductor  was  not  bound  to  accept  it  and  give  back 
the  change." 

This  case  was  decided  for  the  plaintiff  by  the  court  of  common 
pleas,  but  for  the  defendant  by  the  superior  court,  reversing  the  common 
pleas,  and  does  not  seem  to  have  been  carried  further.  The  Superior 
court  in  the  opinion  cite  and  follow  the  case  of  Barker  v.  Railway,  supra. 

The  rule,  as  declared  in  New  Tork  and  Pennsylvania,  is  adopted  by 
Nellis,  Street  Surface  Railroads  477. 

Upon  these  authorities  and  being  of  opinion  that  the  rule  announced 
by  them  is  the  reasonable  rule  I  feel  compelled  to  find  for  the  defendant 
in  this  case. 


DEPOSITIONS. 

[Hamilton  Common  Pleas,  1908.] 

Sherman  MnjiEB  v.  Auburn  Hotel  Co. 

AjDSTfasE  Pabtt  mat  Compel  Notabt  to  File  Depositions  Taken  in  a  Case  upon 

Tendering  Costs  Thereof. 

An  adverse  party,  employing  counsel  to  cross-examine  witnesses  on  the 

taking  of  their  depositions/  upon  tender  of  the  costs  of  the  notary,  is 

entitled  to  have  an  order  directing  such  officer  to  file  the  depositions 

in  the  case  according  to  law. 

[Syllabus  approved  by  the  court.] 

Application  to  require  filing  of  depositions. 

Roettinger  &  aorman^  for  plaintiff.. 
C.  B.  Wilby,  for  defendant . 

WOODMANSI^E,  J. 

In  this  action,  plaintiff,  upon  notice,  took  the  depositions  of  two 
witnesses. 

The  defendant  was  represented  by  counsel  at  the  taking,  and  sub- 
sequent thereto.  Before  the  case  was  called  for  trial  one  of  the  wit- 
nesses died. 

The  notary  did  not  file  the  depositions  with  the  clerk  of  the  court, 
and  the  matter  now  comes  up  on  motion  of  the  defendant  to  require 
the  plaintiff  or  the  notary  to  file  the  depositions  in  the  case  according 
to  law. 
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Section  5276  Rev.  Stat,  reads  as  follows: 

.**The  deposition  so  taken  shall  be  sealed  in  an  envelope"  •  •  • 
''and  such  officer  shall  address  and  transmit  the  same  to  the  clerk  of  the 
court." 

The  notary  taking  the  deposition  is  an  officer  of  the  court  for  that 
purpose,  and  is  subject  to  the  order  of  the  court. 

I  am  of  the  opinion  that  if  the  adverse  party  in  a  case  like  this,  goes 
to  the  expense  of  emplo3dng  counsel  to  cross-examine  the  witnesses,  he 
ought  to  be  permitted  to  have  the  benefit  of  anything  that  might  be 
disclosed  in  that  examination. 

This  motion  does  not  go  to  the  question  of  the  competency  of  the 
deposition,  but  only  as  to  filing  the  same. 

The  only  person  who  is  authorized  to  file  the  deposition  is  the 
notary. 

I  do  not  think  the  court  would  be  justified  in  ordering  the  party 
who  took  the  deposition  to  go  to  the  expense  of  having  the  same  tran- 
scribed, if  he  decides  he  does  not  want  to  use  it;  but  I  am  clearly  of 
the  opinion  that  the  adverse  party  can  have  the  same  filed  at  his  own 
expense,  and  that  upon  a  tender  of  the  costs  of  the  deposition,  the  notary 
should  file  the  same  with  the  clerk. 

The  order  of  the  court  is  that  upon  satisfaction  of  the  legal  costs 
of  the  deposition,  the  notary  is  directed  to  file  the  same  in  this  case  ac- 
cording to  law. 
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ATTACHMENT— PLEADINa 

[Hamilton  Common  Pleas,  1909.] 

James  J.  Fitzgerald  y.  Eureka  Realty  &  Loan  Ox  st  au 

1.  MonoN  TO  Dismiss  Pabtt  DEfsNDANT,  in  Substance  ▲  Dxmxtbbkb,  cannot  bb 
Sustained. 

A  motion  as  such  cannot  be  sustained  to  dismiss  a  defendant  from  an  action 
because  the  petition  fails  to  allege  a  cause  of  action  against  such  defend* 
ant;  such  motion  is  in  substance  a  demurrer. 

2.  Jointly  Demubbinq  Bad  Pbacticb. 

Defendants  having  Jointly  demurred  On  the  ground  that  the  petition  does 
not  allege  facts  sufficient  to  constitute  a  cause  of  action  against  them  or 
either  of  them  waive  all  rights  to  make  more  definite  and  certain,  to 
separately  state  and  number  and  to  strike  out,  etc.;  and  if  a  cause  of  ac- 
tion is  stated  against  either,  the  demurrer  should  be  overruled. 

3.  Dbmubbeb  Lies  to  PsTrrioN  Aixeginq  Judicial  Acts  of  Justice  of  the  Peace 
AS  Obound  fob  Damages. 

Justices  of  the  peace,  being  judicial  officers,  are  not  amenable  to  civil  ac- 
tions for  damages  for  their  judicial  acts,  however  erroneous  or  corrupt, 
and  demurrer  will  lie  to  a  petition  alleging  such  acts  as  grounds  for 
damages. 

4.  Malicious  Attachment  Based  on  Falseness  of  AFFiDAvir  Sufficient. 

An  allegation  in  an  action  for  malicious  or  wrongful  attachment  which 
states  that  the  affidavit,  upon  which  the  order  of  attachment  was  based, 
is  false  in  that  it  averred  that  the  money  sought  to  be  attached  was  not 
exempt  from  attachment  or  execution,  is  sufficient  as  against  demurrer. 
In  the  absence  of  any  allegation  disclosing  why  the  attachment  was  not 
discharged  upon  motion  of  the  defendant  in  attachment  it  cannot  be  as- 
sumed that  the  affidavit  was  found  to  be  true  as  to  the  fact  alleged  to  be 
fUse. 

[Syllabus  approved  by  the  court] 

J.  W.  Cowell,  for  plaintiff . 

W.  F.  Chambers,  for  defendants. 

GORMAN,  J. 

The  petition  in  this  case  sets  up  four  alleged  causes  of  action 
against  the  defendants^  but  from  the  averments  of  the  petition,  it  would 
seem  that  no  more  than  two  causes  of  action  could  be  maintained  on 
the  facts  alleged.  Whether  or  not  those  two  causes  of  action  may  be 
joined,  is  not  raised  nor  decided. 

The  plaintiff  in  substance  avers  that  on  or  about  October  21,  1908, 
(evidently  the  twenty-first  of  July),  the  defendant,  the  Eureka  Realty 
&  Loan  Company,  filed  an  affidavit  in  attachment  before  the  other  de- 
fendant, Charles  T.  Dumont,  a  justice  of  the  peace  in  and  for  Millcreek 
township ;  and  the  affidavit  purports  to  be  set  out  in  full  in  the  petition. 
This  affidavit  appears  to  conform  to  all  the  material  requirements  neces- 
sary to  be  set  out  in  an  affidavit  for  attachment  before  a  justice  of  the 
peace  under  Sec.  6489  Bev.  Stat.  The  affidavit  is  made  by  the  attorney 
for  plaintiff,  A.  B.  Chambers,  and  sets  out  that  the  defendant  is  justly 
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indebted  to  plaintiff  for  necessaries  furnished  at  defendant's  request; 
that  the  claim  is  just  and  lawful ;  that  afiSant  believes  plaintiff  ought  to 
recover  the  amount  of  $15.40 ;  that  the  property  sought  to  be  attached 
is  not  exempt  from  execution ;  that  said  property  is  the  personal  earn- 
ings of  defendant  for  services  rendered  by  the  plaintiff  (1)^  (evidently 
intended  the  defendant)  within  three  months  prior  to  the  commence- 
ment of  the  action ;  that  the  defendant  is  the  head  of  a  family ;  that  said 
claim  is  for  necessaries,  and  that  only  10  per  cent  of  said  personal  earn- 
ings and  four  dollars  for  costs  are  sought  to  be  attached ;  and  that  affiant 
has  good  reason  to  believe  that  the  city  of  Cincinnati  has  in  its  posses- 
sion money,  the  property  of  the  defendant.  This  affidavit  is  duly 
sworn  to  before  the  defendant,  Dumont,  as  justice  of  the  peace. 

Plaintiff  then  avers  that  said  affidavit  in  attachment  was  false  and 
malicious  in  that  said  claim  was  not  for  necessaries,  but  for  money 
loaned,  which  fact  was  well  known  to  both  defendants  in  this  cause 
when  the  attachment  was  issued.  Plaintiff  further  avers  that  his  wages 
were  withheld  from  him  through  said  attachment  proceedings;  that  he 
was  caused  great  mental  pain,  suffering  and  embarrassment  and  was 
prevented  from  buying  necessaries  and  provisions  for  his  family  to  his 
damage  in  the  sum  of  $500. 

For  the  alleged  second  cause  of  action  plaintiff  avers  that  on  or 
about  July  23,  1908,  he  called  on  the  defendant,  Dumont,  at  his  office 
and  was  induced  to  confess  judgment  in  favor  of  the  Eureka  Realty 
Company  for  $15.40  debt,  and  $4  costs.  Plaintiff  says  *'they"  induced 
him  to  sign  a  confession  of  judgment  on  said  date  but  does  not*  state 
who  is  intended  by  'Hhey;"  but  he  says  that  said  confession  of  judg- 
ment was  obtained  from  him  through  misrepresentation  by  some  one, 
he  does  not  state  who,  representing  that  said  confession  of  judgment 
was  merely  an  acknowledgment  that  he  owed  the  money  and  that  it 
was  merely  an  agreement  whereby  his  wages  were  to  be  released.  Plain- 
tiff says  that  under  this  agreement  or  confession  defendants  took  $7.80 
of  his  money. 

For  a  third  cause  of  action  plaintiff  sets  up  that  on  or  about  Oc- 
tober 29,  1908,  the  defendant,  the  Eureka  Realty  Company,  filed  an 
affidavit  for  proceedings  in  aid  of  execution  on  said  confessed  judgment, 
and  this  affidavit  is  set  out  in  full  and  conforms  to  the  requirements  of 
Sec.  1  of  act  92  O.  L.  375  (Lan.  Rev.  Stat.  10264;  B.  6680-1),  relating 
to  proceediugs  in  aid  of  execution  before  justices  of  the  peace.  The 
affidavit  is  made  by  A.  B.  Chambers,  attorney  for  the  Eureka  Realty 
Company,  and  sets  out  the  recovery  of  the  judgment  before  Charles  T. 
Dumont,  J.  P.,  on  July  23,  1908,  that  said  judgment  is  unsatisfied  and 
that  there  is  due  $10.60,  and  that  affiant  believes  that  the  city  of  Cin- 
cinnati  is  liable  to  the  judgment  debtor  in  a  sum  of  money  unknown  to 
affiant,  and  that  same  is  not  exempt  from  attachment  or  execution  xm- 
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der  the  laws  of  Ohio.  Plaintiff  then  proceeds  and  aveis  that  this  affida- 
vit 18  false  and  malicions  in  that  the  money  sought  to  be  attached  was 
exempt  from  execution  and  that  fact  was  well  known  to  the  defendants 
herein.  Plaintiff  further  avers  that  under  the  last  named  a£Sdavit  his 
wages  were  again  attached  and  that  he  was  caused  great  mental  pain, 
etc.,  to  his  damage  in  the  sum  of  $500. 

For  the  alleged  fourth  cause  of  action  plaintiff  avers  that  whence 
cause  of  proceedings  in  aid  of  execution  came  on  to  be  heiard  on  No- 
vember 6y  1908,  he  filed  a  motion  to  discharge  the  attachment,  which 
motion  was  overruled,  and  on  November  10,  the  day  of  trial,  plaintiff 
moved  to  dismiss  the  proceedings,  (what  proceedings  he  does  not  state) , 
which  motion  was  overruled.  Plaintiff  .thereupon  requested  that  the 
attachment  be  certified  to  the  court  of  common  pleas,  which  the  defend- 
anty  Charles  T.  Dumont,  refused ;  and  plaintiff  avers  that  the  defendant, 
Dumont,  ordered  $8.80  paid  him  or  into  court,  the  money  belonging  to 
him,  and  held  by  the  city  of  Cincinnati,  all  to  his  damage  in  the  sum 
of  $8.80. 

Plaintiff  further  avers  that  the  defendants,  before  the  bringing  of 
this  attachment,  failed  to  serve  him  with  a  10  per  cent  notice  as  re- 
quired by  the  laws  of  Ohio. 

It  will  be  seen  from  a  recital  of  the  averments  of  the  petition  that 
the  plaintiff  cliarges  the  defendants : 

First  With  having  maliciously  and  wrongfully  sued  out  an  at- 
tachment against  his  personal  earnings,  which  he  claims  were  exempt 
to  him  as  a  married  man  and  the  head  of  a  family,  as  provided  in  Sees. 
5430  and  5483  Bev.  Stat.,  and. 

Second.  With  having  maliciously  and  wrongfully  invoked  and 
used  against  him  the  legal  process  of  proceedings  in  aid  of  execution 
before  the  justice  of  the  peace,  in  an  effort  to  compel  the  payment  of 
the  daim  alleged  to  be  due  the  defendant,  the  Eureka  Realty  &  Loan 
Company.  Therefore  it  seems  that  there  cannot  be  more  than  two  causes 
of  action  if  that  number  exists  in  favor  of  plaintiff,  to  wit :  An  action 
for  malicious  and  wrongful  attachment,  and  an  action  for  abuse  of 
process. 

Whether  these  two  causes  of  action  exist  in  favor  of  plaintiff,  and 
whether  or  not  they  can  be  joined  in  one  petition  are  questions  not  now 
before  the  court. 

The  defendant,  the  Eureka  Realty  &  Loan  Company,  has  filed  a 
motion  to  dismiss  it  from  this  action  on  the  grounds  that  the  statements 
in  the  petition  do  not  make  out  a  cause  of  action  against  it.  This  mo- 
tion is  in  substance  a  demurrer.  There  is  no  warrant  or  authority  in 
practice  or  under  the  code  for  filing  or  sustaining  such  a  motion  as  a 
tnoium.  Counsel  who  filed  this  motion  do  not  cite  any  authorities  in 
26  Dec.    Vol.  19 
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support  of  the  motion  either  by  way  of  memorandum  brief,  or  in  his 
oral  argument,  land  the  court  is  left  to  conjecture  upon  what  authority 
the  court  is  asked  to  grant  such  a  motion. 

Section  5121  Rev.  Stat,  is  noted  at  the  bottom  of  the  motion,  but 
that  section  merely  defines  a  motion  to  be,  an  application  for  an  order, 
addressed  to  a  court  or  judge,  by  a  party  to  a  suit,  etc. 

<rhis  motion  will  be  overruled  because  the  question  of  the  liability 
of  the  defendant,  the  Eureka  Realty  &  Loan  Company,  cannot  be  raised 
by  such  a  motion. 

The  two  defendants  have  jointly  demurred  to  the  petition  on  the 
ground  that  the  allegations  thereof  do  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  them  or  either  of  them.  By  so  doing, 
they  have  waived  all  rights  to  move  to  make  definite  and  certain;  to 
separately  state  and  number;  to  strike  out,  etc.  By  demurring,  the 
form  of  the  petition  is  deemed  sufficient.  Section  5062  Rev.  Stat.  Laws 
V.  Carrier,  13  Dec.  Re.  780  (2  C.  S.  C.  80) ;  Caldwell  v.  Brown,  6  Circ. 
Dec.  694  (9  R.  691) ;  Montgomery  v.  Thomas,  10  Dec.  290  (7  N.  P.  669). 

It  is  considered  bad  practice  for  defendants  to  file  a  joint  demurrer, 
and  if  a  cause  of  action  is  stated  against  either,  the  demurrer  should, 
on  authority,  be  overruled.  Dunn  v.  Oibson,  9  Neb.  513  [4  N.  W.  Rep. 
244] ;  Asevado  v.  Orr,  100  Cal.  293  [34  Pac.  Rep.  777] ;  Moore  v.  Monell 
Co,  27  Misc.  235  [58  N.  Y.  Supp.  430]. 

But  for  the  purpose  of  avoiding  delay  and  in  order  that  the  court's 
time  may  not  again  be  taken  up  by  these  matters  before  the  court  on 
the  demurrer,  it  is  considered  best  to  pass  upon  the  demurrer  as  though 
two  separate  demurrers  had  been  filed  by  each  of  the  defendants. 

The  demurrer  on  behalf  of  Charles  T.  Dumont,  justice  of  the  peace, 
will  be  sustained  on  the  ground  that  the  allegations  of  the  petition  do 
not  state  a  cause  of  action  against  him.  He  is  a  judicial  officer,  having 
limited  jurisdiction,  it  is  true,  but  nevertheless,  as  much  a  judicial  of- 
ficer as  any  judge  of  the  highest  tribunal  in  the  state.  The  office  of 
justice  of  the  peace  is  a  constitutional  office,  created  and  recognized  by 
that  supreme  law  of  the  state  which  defines  and  prescribes  the  limits 
and  powers  of  all  courts  and  officers  of  this  state.  Article  4,  Sees.  1 
and  4,  constitution  of  1851. 

A  part  of  the  judicial  power  of  the  sovereign  state  of  Ohio  is  vested 
by  the  constitution,  in  justice  of  the  peace — ^Art.  4,  Sec.  1,  Const., 
and  they  are  as  important  a  part  of  our  judicial  system  as  any  tribunal 
exercising  judicial  ifunctions  within  our  borders. 

It  has  been  laid  down  from  time  immemorial  as  a  rule  of  self 
preservation  and  safety  in  the  administration  of  justice  by  the  courts, 
that  in  common  with  all  other  judicial  officers,  justices  of  the  peace  are 
not  amenable  to  any  civil  action  for  damages  for  their  judicial  acts, 
however  erroneous  or  corrupt.    Forney  v.  HoucJc,  1  Dayt.  Term  Rep. 
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67;  Floyd  v.  Barker,  12  Coke's  Rep.  23;  Basten  v.  Carew,  3  Bam.  &  Cr. 
649;  McLendon  v.  Am.  Freehold  Land  Mortg.  Co.  119  Ala.  518  [24  So. 
Eep.  374] ;  Holcomb  v.  Cornish,  8  Conn.  375;  Hitch  v.  Lamhright,  66 
Ga.  228;  Austin  v.  Vrooman,  128  N.  Y.  229  [28  N.  B.  Rep.  477;  14  L. 
B.  A.  138] ;  and  numerous  other  authorities  that  might  be  cited. 

So  long  as  the  justice  of  the  peace  has  jurisdiction  of  the  parties 
and  the  subject-matter,  his  motives  cannot  be  inquired  into  in  a  civil 
action  for  damages.  Cumow  v.  Kessler,  110  Mich.  10  [67  N.  W.  Rep. 
982]. 

Jn  the  case  at  bar,  the  petition  which  sets  out  in  full  the  proceed* 
ings  in  attachment,  the  afSdavit  and  the  proceedings  in  aid  of  execution, 
clearly  shows  that  the  justice  of  the  peace  was  well  within  his  jurisdic- 
tion when  he  issued  the  attachment  based  upon  the  affidavit  and  the 
proceedings  in  aid  of  execution  also  based  upon  the  affidavit  required 
by  the  statute.  The  fact  that  the  attachment  might  have  been,  or  might 
still  be  set  aside  in  a  proper  proceeding,  does  not  militate  against  the 
light  of  the  justice  to  issue  the  attachment. 

While  it  is  true  our  circuit  court  has  held  in  the  case  of  Hughes 
V.  Shields,  18  Circ.  Dec.  206  (7  N.  S.  84)  that  a  written  demand  upon 
the  debtor  for  10  per  cent  of  his  personal  earnings,  must  be  made  before 
suit  can  be  brought  or  attachment  issued,  and  that  such  written  demand 
is  jurisdictional,  and  an  attachment  sued  out  before  such  demand  is  made 
should  be  dismissed.  Nevertheless,  this  fact  is  not  one  to  be  set  out 
either  in  the  bill  of  particulars  nor  in  the  affidavit  for  attachment,  but 
a  matter  to  be  proved  by  the  defendant  on  motion  to  dismiss  the  action. 
In  other  words,  this  fact  is  a  shield  of  defense  and  the  attachment  issued 
without  that  fact  being  disclosed,  is  not  void  but  voidable,  just  as  an 
attachment  could  be  avoided  and  set  aside  by  showing  that  any  material 
averment  of  the  affidavit  in  attachment  was  false;  and  upon  such  a 
showing,  the  attachment  would  have  to  be  discharged.  Sec.  6522  Rev. 
Stat. 

The  justice,  therefore,  had  jurisdiction  to  proceed  as  he  did  in  the 
case  set  out  in  the  petition  and  for  all  errors  committed  in  the  trials  and 
proceedings  before  him,  he  cannot  be  held  in  damages.  The  remedy 
open  to  the  plaintiff  for  such  errors  is  to  prosecute  error,  or  appeal  to 
the  court  of  common  pleas. 

But  the  case  of  the  other  defendant  in  the  cause  rests  upon  entirely 
different  grounds. 

The  petition  avers  that  the  affidavit  in  attachment  and  the  affidavit 
in  the  proceedings  in  aid  of  execution,  were  false  and  malicious  and 
that  by  reason  thereof,  and  of  the  prosecutions  thereunder,  the  plaintiff 
has  suffered  damages. 

In  an  action  for  malicious  or  wrongful  attachment,  it  is  necessary 
for  the  plaintiff  to  allege  and  prove  that  the  affidavit  upon  which  the  at- 


Digitized  by 


Cjoogle 


404  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [19 

Hamilton  Common  Pleas.  ^ 

tachment  was  based  is  false  and  malicious.  It  is  not  necessary,  as  in 
a  case  of  malicious  prosecution  to  aver  want  of  probable  cause,  and  that 
the  attachment  has  terminated,  nor  that  the  action  in  which  the  attach- 
ment was  sued  out  has  terminated.  Fortman  v.  Bottier,  8  Ohio  St.  548 
[72  Am.  Dec.  606];  McLaughlin  v.  Davis,  14  Kan.  168;  Donnell  v. 
Jones,  13  Ala.  490  [48  Am.  Dec.  59] ;  Tomlinson  v.  Warner,  9  Ohio 
103;  Alexander  v.  Jacoby,  23  Ohio  St.  358-384. 

The  case  of  Fortman  v.  Rottier,  supra,  was  one  brought  for  mali- 
ciously, and  without  probable  cause,  procuring  by  affidavit,  an  attach- 
ment whereby  the  plaintiffs  claimed  they  were  injured  as  in  the. case 
at  bar. 

The  syllabus  of  the  case  is  as  -f  oUows : 

*'An  action  may  be  maintained  for  maliciously,  and  without  prob- 
able cause,  procuring  by  affidavit  and  employing  the  statutory  aid  of  an 
attachment  as  auxiliary  to  a  civil  action. 

"Where  the  trial  and  judgment  in  such  former  suit  does  not  neces- 
sarily involve  the  question  of  the  existence  of  probable  cause  for  issuing 
the  attachment,  it  is  not  necessary  that  the  plaintiff  should  aver  or 
prove  the  termination  of  such  former  suit. 

'*  Neither  in  such  case  is  it  necessary  to  aver  in  the  petition,  or 
prove  upon  the  trial,  that  the  attachment  complained  of  had  been  dis- 
charged or  otherwise  terminated  adversely  to  the  claim  of  the  party 
employing  its  aid,  before  suit  was  brought.'' 

The  suit  was  brought  against  Francis  Fortman  in  the  superior 
court  of  Cincinnati  by  William  Rattier  and  Edward  Hoeing.  The  peti- 
tion did  not  contain  any  averment  that  the  defendant  had  maliciously 
and  falsely,  and  without  any  reasonable  or  probable  cause,  made  an 
affidavit  in  attachment,  etc.  It  was  shown  in  evidence  on  the  trial  that 
Fortman  recovered  a  judgment  against  the  debtors  who  brought  the  suit 
for  wrongful  or  malicious  attachment,  in  the  original  trial,  just  as  in 
the  case  at  bar.  It  was  further  shown  that  a  motion  was  made  by  the 
attached  debtors  to  discharge  the  attachment  before  the  justice  of  the 
peace,  and  offered  to  prove  the  falsity  of  the  affidavit  in  attachment,  but 
the  justice  refused  to  entertain  the  motion  to  discharge  the  attachment, 
very  much  as  in  the  ease  at  bar.  It  was  further  shown  that  the  attached 
property  was  sold  by  the  justice  by  virtue  of  an  execution  on  the  judg- 
ment in  the  case,  and  the  judgment  thereby  satisfied;  and  that  there 
was  no  error  or  appeal  prosecuted  from  the  justice's  judgment,  but  the 
case  was  terminated  in  favor  of  the  attachment  creditor  as.  in  the  cause 
at  bar. 

The  court  in  deciding  Fortman  v.  Rottier,  supra,  per  Scott,  J., 
uses  this  language,  on  page  551 : 

**Now,  if  the  affidavit  was  false  in  this  particular  (that  the  de- 
fendants were  about  to  convert  their  property  into  money  for  the  pua^ 
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pose  of  placing  it  beyond  the  reach  of  their  creditors) ,  and  if  Fortman 
had  no  good  reason  to  believe  it  true,  there  would  be  a  elear  absence 
of  probable  cause.  But  the  subsequent  proceedings  in  the  cause  would 
not,  necessarily,  involve  an  inquiry  into  the  truth  or  falsity  of  this  part 
of  the  affidavit;  nor  would  the  final  judgment  at  all  determine  this 
question.  The  existence  of  the  debt,  which  is  all  that  the  judgment 
ascertains,  does  not,  of  itself,  constitute  probable  cause  for  the  attach- 
ment.    [Tomlinson  v.  Warner]    9  Ohio  103." 

And  so  in  the  case  at  bar,  the  plaintiff  avers  that  he  made  a  mo- 
tion to  discharge  the  attachment  which  was  overruled,  and  he  says  that 
by  misrepresentation,  he  entered  his  appearance  and  confessed  judg- 
ment. Neither  of  these  facts  or  acts  prove  the  falsity  of  the  affidavit 
in  attachment  that  the  money  of  the  plaintiff  was  not  exempt  from 
attachment  and  execution.  Nor  did  the  confession  of  the  judgment 
have  any  other  effect  than  to  admit  the  indebtedness.  The  petition 
in  the  case  at  bar  does  not  disclose  why  the  motion  to  discharge  the  at- 
tachment was  overruled,  and  we  cannot  assiune  that  it  was  because  the 
affidavit  in  attachment  was  found  to  be  true  as  to  the  fact  of  the  money 
not  being  exempt  from  attachment  and  execution.  But  even  if  the 
plaintiff,  Fitzgerald,  had  not  appeared  to  resist  the  attachment  and 
had  allowed  the  judgment  and  attachment  to  go  against  him  by  default, 
he  could  still  maintain  this  action,  according  to  the  authority  above 
cited. 

On  page  553,  Fortman  v.  Rottier,  supra,  the  court  says: 
"The  interests  of  a  party  may  imperatively  require  that  his  prop- 
erty shall  be  released  from  a  wrongful  attachment,  without  delay.  May 
he  not,  in  such  a  case,  promptly  procure  the  discharge  of  the  attach- 
ment, by  the  payment  of  the  claim  on  which  it  is  founded,  or  by  execut- 
ing an  undertaking  according  to  statute,  and  thus  arrest  the  threatened 
ruin,  without  abandoning  his  right  to  redress  for  the  injury  already 
done  him?  The  proceedings  in  attachment  would  thus  be  terminated, 
but  not  adversely  to  the  claim  of  the  party  who  sued  out  the  process. 
Nor  would  such  a  termination  conclusively  show  that  the  process  was 
rightfully  sued  out." 

And  again  on  pages  551  and  552,  the  court  says: 
"But,  it  is  said  that  the  attachment  which  is  complained  of,  must 
have  been  discharged,  or  otherwise  terminated,  in  favor  of  the  plaintiffs, 
before  they  can  maintain  their  action.  We  are  inclined  to  think  that 
this  is  not  necessary.  The  ancillary  process  of  attachment  is  obtained 
on  an  ex  parte  affidavit,  in  the  absence  of  the  party  against  whose  prop- 
erty it  is  issued.  He  has  no  opportunity  to  defend  against  the  issuing 
of  it.  And  the  existence  of  probable  cause  for  its  issuing  is  not  re- 
quired to  be  shown  in  any  part  of  the  subsequent  proceedings.  It  ia 
true  that  the  defendants  in  that  action  might  have  moved  for  a  dis- 
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charge  of  the  attachment,  and  thufi  have  had  the  truth  of  the  alleged 
grounds  upon  which  the  attachment  was  issued,  inquired  into  by  the 
court.  But  were  they  bound  to  submit  this  question  to  the  justice  for 
review  f  He  had  already  passed  upon  it,  in  their  absence,  and  much 
of  the  injury  of  which  they  complain  had  been  already  done  them." 

In  the  case  at  bar  if  the  petition  showed  that  the  motion  to  dis- 
charge the  attachment  was  decided  on  the  ground  of  the  truth  of  the 
afSdavit  in  attachment,  we  should  be  inclined  to  hold  that  that  fact 
could  not  again  be  inquired  into  in  this  action;  but  in  the  absence  of 
any  averment  in  the  petition  to  the  effect  that  the  justice  of  the  peace 
on  the  motion  to  discharge,  found  the  affidavit  in  attachment  to  be  true 
in  every  respect,  that  question  must  be  raised,  if  it  is  desired  to  raise 
it,  by  answer  of  the  defendant. 

For  the  reasons  herein  above  set  forth,  the  demurrer  on  behalf  of 
the  defendant,  the  Eureka  Realty  &  Loan  Company,  must  be  overruled. 


ATTACHMENT— INJUNCTION— JUSTICE  OF  THE   PEACE. 

[Hamilton  Common  Pleas,  January  30,  1909.] 
Mabqaret  Doran  v.  Mary  Collins  et  al. 

1.  Obdeb  of  Attachment  Issued  Accompanying  Summons  Gives  Justice  of  the 
Peace  Jurisdiction  to  Render  Personal  Judgment  Coextensive  with  County. 

By  an  order  of  attachment  Issued  and  made  to  accompany  summons,  a 
justice  of  the  peace  is  given  jurisdiction  under  Sec.  584  Rev.  StaL  to  ren- 
der personal  judgment  against  a  nonresident  of  his  township,  notwith- 
standing no  property  is  seized  under  the  writ  as  seems  to  be  clearly 
required  by  Sec.  6514  to  give  such  jurisdiction. 

2.  Inconsistent  Claim  Defeats  Attachment. 

Money  received  and  loaned  is  not  "necessaries"  upon  which  attachment  may 
issue;  nor  can  attachment  be  based  on  such  inconsistent  claims  as  money 
had  and  received  as  ''necessaries"  and  "property  or  rights  of  action  which 
she  conceals."    (Obiter). 

3.  Granting  Motion  to  Quash  Summons  and  Attachment  Loses  Jurisdiction. 

A  justice  of  the  peace,  having  granted  a  motion  to  quash  summons  and  dis> 
charge  attachment,  without  other  appearance  on  the  part  of  a  nonresident 
defendant  than  for  purpose  of  such  motion,  loses  jurisdiction  to  render 
a  personal  judgment,  and  judgment  so  rendered  is  void. 

4.  Injunction  Lies  against  Execution  on  Void  Judgment. 

Injunction  lies  against  a  plaintiff  having  obtained  a  void  judgment  In  at* 
tachment  and  a  constable  holding  {m  executiod  for  its  satisfaction  from 
levying  upon  and  seizing  tbe  property  of  defendant 

[Syllabus  approved  by  the  court.] 

Harry  Hess  and  Joseph  Lemkuhl,  for  plaintiff . 
•Powell  &  Smiley,  for  defendant. 

GORMAN,  J. 

This  cause  [Margaret  Doran  v.  Mary  Collins,  James  Wilder  and 
M.  F,  Roehling,  J.  P.]  is  heard  upon  the  petition,  the  answer  of  all  of 
the  defendants  and  on  the  evidence  produced  at  the  trial.  The  action 
is  one  to  enjoin  the  defendants  from  harrassing  or  annoying  the  plain- 
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tiflf  or  her  property,  levying  upon  her  property  or  proceeding  against 
the  same  on  an  alleged  judgment  obtained  against  the  plaintiff  by  the 
defendant,  Mary  Collins,  in  an  action  brought  by  her  before  the  de- 
fendant, Millard  F.  Koebling,  justice  of  the  peace  in  and  for  Delhi 
township. 

The  facts  disclose  that  on  June  11,  1908,  Mary  Collins  filed  a  bill 
of  particulars  in  a  civil  action  against  the 'plaintiff,  Margaret  Doran, 
before  the  defendant,  Millard  F.  Roebling,  justice  of  the  peace  in  and 
for  Delhi  township,  asking  a  judgment  for  $200.34,  for  money  had  and 
received.  At  the  time  of  the  filing  of  the  bill  of  particulars  an  affidavit 
in  attachment  was  filed.  The  ground  upon  which  the  attachment  was 
issued  and  set  out  in  the  affidavit  was  that  the  claim  sued  upon  was  for 
*' necessaries,"  and  that  the  defendant,  Margaret  Doran,  has  property, 
or  rights  in  action,  which  she  conceals.  The  Union  Gas  &  Electric  Com- 
pany was  named  as  garnishee,  and  garnishment  process  was  issued  upon 
the  affidavit  in  attachment.  Summons  was  issued  to  accompany  the  writ 
of  attachment  and  personal  service  was  made  on  Margaret  Doran  on 
June  11,  1908,  and  proper  service  according  to  law  was  made  upon  the 
garnishee,  the  Union  Gas  &  Electric  Company.  Bond  was  given  in  at- 
tachment as  provided  by  statute.  Summons  and  writ  of  attachment 
were  made  returnable  June  23,  1908.  On  that  day  the  defendant,  Mar- 
garet Doran,  filed  a  motion  to  discharge  the  attachment  and  release  the 
money  held  under  the  garnishment  and  to  quash  the  summons  issued, 
on  the  ground  that  the  court  had  no  jurisdiction  over  the  person  of  the 
defendant  and  that  the  affidavit  upon  which  the  attachment  was  pro- 
cured was  false  and  insufficient  in  law.  She  sul)sequently  states  in  the 
motion  that  she  enters  her  appearance  for  the  purpose  of  the  motion 
only,  and  not  for  the  purpose  of  conferring  jurisdiction.  This  motion 
was  granted  on  June  26,  1908,  as  appears  from  the  endorsement  on  the 
back  of  the  motion ;  and  the  docket  of  the  justice  of  the  peace  recites 
that  on  June  23,  1908,  at  9  a.  m.,  the  plaintiff  and  the  defendant  came 
by  counsel;  the  plaintiff  duly  sworn  and  examined  and  trial  had  and 
testimony  heard.  Defendant  by  counsel  filed  a  motion  supported  by 
affidavit  for  the  discharge  of  the  attachment,  whereupon  the  case  was 
taken  under  advisement.  On  June  26,  1908,  the  justice  of  the  peace 
entered  a  judgment  against  the  defendant,  Margaret  Doran,  for  $201.34, 
and  ordered  the  attachment  to  be  discharged. 

It  is  claimed  by  the  plaintiff  in  this  case,  Margaret  Doran,  that  the 
justice  had  no  jurisdiction  to  render  a  judgment  against  her  and  that 
therefore  the  alleged  judgment  is  null  and  void  and  of  no  effect  and 
that  no  execution  can  be  issued  thereon  and  no  levy  upon  her  goods 
and  chattels  to  satisfy  the  alleged  judgment.  She  avers  in  her  petition 
filed  herein  that  notwithstanding  that  the  judgment  was  void,  the  de- 
fendant, Roebling,  justice  of  the  peace,  has  issued  a  writ  of  execution 
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and  placed  the  same  in  the  hands  of  the  defendant,  James  Wilder,  con- 
stable, and  that  the  constable  will  proceed  to  levy  upon  her  goods  and 
chattels  by  virtue  of  the  execution,  unless  restrained  by  this  court 

By  the  provisions  of  Sees.  583  and  584  Rev.  Stat.,  a  justice  of  the 
peace  among  other  things,  has  jurisdiction  to  issue  an  attachment  and 
proceed  against  the  goods  and  effects  of  debtors  in  certain  cases. 

Subd.  4  of  Sec.  584  provides: 

''Where  the  summons  is  accompanied  with  an  order  to  attach 
property  the  jurisdiction  (of  the  justice)  is  coextensive  with  the 
county." 

There  seems  to  be  a  conflict  of  decisions  as  to  whether  or  nol  a 
justice  has  jurisdiction  to  render  judgment  against  a  resident  of  his 
county  but  a  nonresident  of  his  township,  in  cases  where  an  order  of 
attachment  accompanies  the  summons.  The  earlier  authorities  held 
that  unless  the  order  of  attachment  was  made  effective  by  the  seizure 
of  property  or  the  answer  of  the  garnishee  and  the  giving  of  a  bond, 
there  was  no  jurisdiction  in  the  justice  of  the  peace  to  render  a  personal 
judgment  against  a  nonresident  of  his  township,  even  in  cases  where 
a  writ  of  attachment  was  issued.  See  Davis  v.  Lewis,  8  Circ.  Dec.  772 
(16  R.  138) ;  Beich  v.  Pike  BuUding  Co.  11  Dec.  418  (8  N.  P.  234),— 
a  judgment  of  Judge  Hollister  affirmed  without  report,  by  the  cirenit 
court  of  Hamilton  county;  Orr  v.  Schackel,  7  Dec.  352  (5  N.  P.  246), 
judgment  of  Judge  Spiegel,  Hamilton  county  common  pleas. 

The  court  is  of  the  opinion  that  the  decisions  of  these  earlier  cases 
'  are  founded  upon  better  reason  than  those  later  decided.  An  examina- 
tion of  the  sections  providing  for  attachment  by  a  justice  of  the  peace, 
Sees.  6486  to  6514  Rev.  Stat.,  inclusive,  will  disclose  that  there  is  no 
provision  for  trying  the  case  on  attachment,  unless  the  attachment  pro- 
ceedings are  made  effective  by  the  seizure  of  property  or  the  answer 
of  the  garnishee,  or  the  payment  of  money  into  court  or  the  giving  of  a 
bond  by  the  garnishee. 

Section  6514  among  other  things  provides: 

''If  in  any  case  where  an  order  of  attachment  has  been  issued  by 
a  justice  of  the  peace,  it  shall  appear  from  the  return  of  Ihe  ofiScer, 
and  if  there  is  a  garnishee  in  the  case,  then  also  from  the  examination 
of  the  garnishee,  that  no  property,  moneys,  rights,  credits  or  effects  of 
the  defendant  have  been  taken  under  the  attachment,  but  that  the  de- 
fendant is  the  owner  of  an  interest  in  real  estate  in  the  county,  the 
justice  before  whom  said  action  is  pending  shall,  at  the  request  of  the 
plaintiff,  forthwith  certify  his  proceedings  to  the  court  of  common  pleas 
of  the  proper  county,  and  thereupon  the  clerk  of  the  court  of  common 
pleas  shall  docket  said  cause,  and  the  action  shall  be  proceeded  with  in 
all  respects  as  if  the  same  had  originated  therein." 
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This  section  clearly  indicates  that  the  justice  of  the  peace  cannot 
proceed  where  no  personal  property  has  been  seized  under  the  order 
of  attachment. 

But  inasmuch  as  the  later  cases  now  to  be  referred  to  have  held 
that  Sec.  584,  Subd.  4,  gives  the  justice  of  the  peace  jurisdiction  co- 
extensive with  the  county  when  an  order  of  attachment  is  issued  and 
made  to  accompany  the  summons,  whether  the  order  of  attachment  is 
made  effective  by  the  seizure  of  property  or  not,  the  court  feels  bound 
to  follow  these  later  decisions  and  hold  that  the  justice  of  the  peace 
has  jurisdiction  to  render  a  personal  judgment  against  a  nonresident 
of  his  township  where  the  summons  is  made  to  accompany  the  order  of 
attachment  and  no  property  is  seized  under  the  order  of  attachment. 

These  later  cases  are : 

Kelly  V.  Flanagan,  11  Circ.  Dec.  Ill  (20  R.  391) ;  Collins  v.  Bing- 
ham Bros.  12  Circ.  Dec.  825  (  22  R.  533) ;  Rogers  v.  Pruschajisky,  13-23 
0.  C.  C.  271  (3.N.  S.  366). 

This  latter  case  is  a  decision  of  our  circuit  court  iu  which  the  court 
held  that  the  justice  of  the  peace  had  jurisdiction  of  the  person  and  of 
the  subject-matter  and  that  the  attachment  was  valid. 

In  the  case  at  bar,  the  attachment  was  discharged  by  the  justice 
of  the  peace  on  motion  of  the  defendant  in  the  case  before  him,  and 
it  is  contended  by  the  plaintiff  in  the  case  at  bar  who  was  the  defendant 
before  Justice  Roebling,  that  not  only  was  the  attachment  discharged, 
but  the  summons  was  quashed,  thereby  leaving  the  case  pending  as  one 
in  which  a  bill  of  particulars  only  was  filed  without  any  summons  hav- 
ing been  issued  or  served  upon  the  defendant  in  that  case. 

It  is  further  urged  that  there  was  no  foundation  for  issuing  the 
attachment  by  the  justice  of  the  peace,  and  that  the  aflBdavit  to  procure 
the  order  of  attachment  shows  upon  its  face  that  it  is  defective  and  not 
sufficient  in  law  upon  which  to  base  an  order  of  attachment. 

The  affidavit  and  the  bill  of  particulars  state  the  nature  of  the 
claim  to  be  for  ** money  had  and  received"  and  that  this  is  a  ''neces- 
sary.*' Now,  it  has  been  held  that  money  had  and  received  or  money 
loaned,  is  not  a  necessary,  and  therefore  there  was  no  proper  affidavit 
upon  which  to  issue  an  order  of  attachment;  but  the  affidavit  for  the 
order  of  attachment  before  the  justice  also  states  that  the. defendant 
has  property  or  rights  of  action  which  she  conceals,  and  it  is  contended 
that  this  statement  in  the  affidavit  is  sufficient  to  make  it  good,  regard- 
less of  its  averment  as  to  necessaries. 

The  court  is  of  the  opinion  that  this  would  be  true  if  the  word 
** necessaries"  had  not  been  used  in  the  affidavit;  if  the  affidavit  had 
merely  averred  that  the  claim  is  for  money  had  and  received  and  that 
the  defendant  has  property  or  rights  of  action  which  she  conceals ;  but 
these  two  inconsistent  claims  cannot  be  set  out  in  the  same  affidavit. 
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The  court  is  inclined  to  believe,  but  does  not  base  its  opinion  upon  this 
fact,  that  the  afSdavit  and  the  judgment  were  not  issued  in  good  faith 
against  the  defendant,  Margaret  Doran,  that  therefore  the  case  of 
Kelly  V.  Flanagan,  supra,  does  not  apply,  and  that  by  reason  of  the 
fact  that  the  attachment  was  not  issued  in  good  faith,  even  though  a 
summons  was  made  to  accompany  an  order  of  attachment,  the  justice 
did  not  acquire,  jurisdiction  to  render  a  personal  judgment  against  the 
defendant,  Margaret  Doran.  This  expression  of  opinion  may  be  con- 
sidered a  mere  obiter. 

The  court  finds  that  the  motion  filed  by  the  defendant,  Margaret- 
Doran,  to  quash  the  summons  and  discharge  the  attachment  was  granted 
by  the  justice  of  the  peace  as  shown  by  the  evidence  in  this  case,  and 
such  being  the  fact,  there  was  no  order  of  attachment  outstanding 
against  her  and  no  summons  issued  against  her  or  served  upon  her ;  and 
being  a  nonresident  of  the  township  and  not  having  entered  her  appear- 
ance before  the  justice  of  the  peace  before  June  26,  1908,  (she  having 
specially  declared  in  her  motion  that  she  did  not  enter  her  appearance, 
but  appeared  only  for  the  purpose  of  the  motion),  the  justice  had  no 
jurisdiction  to  render  a  personal  judgment  against  her,  and  that  the 
judgment  so  rendered  is  void. 

This  is  not  a  case  of  a  voidable  judgment,  but  one  that  is  absolutely 
void  and  of  no  more  force  and  effect  than  if  it  had  never  been  rendered. 
It  is  as  the  courts  have  sometimes  said,  an  absolute  nullity  and  a  blank. 

It  has  been  urged  that  this  injunction  suit  is  a  collateral  attack 
upon  the  judgment,  and  this  point  would  be  well  founded  if  the  judg- 
ment was  merely  voidable  and  not  void ;  but  being  void,  it  is  entitled 
to  no  respect  from  any  person  at  any  time  or  any  place.  The  judgment 
is  a  cloud  upon  the  title  of  the  plaintiff,  Margaret  Doran,  and  any 
property  which  she  may  have  or  which  she  may  hereafter  acquire,  and 
the  fact  that  the  defendant,  Mary  Collins,  and  the  constable,  James 
Wilder,  may,  under  the  execution  issued,  seize  some  of  her  property,  is 
a  sufficient  reason  for  the  interposition  of  the  arm  of  a  court  of  equity. 
The  justice  of  the  peace  cannot  be  enjoined  because  it  is  not  within  the 
jurisdiction  or  power  of  one  court  to  enjoin  the  proceedings  of  another 
court.    The  court  is  reached  through  the  parties  and  the  constable. 

The  judgment  of  this  court  is  that  the  defendant,  Mary  Collins,  be 
enjoined  as  prayed  for  in  the  petition  and  that  the  defendant,  James 
Wilder,  constable,  be  enjoined  as  prayed  for  in  the  petition;  that  the 
injunction  may  be  made  perpetual  enjoining  them  and  each  of  them 
from  in  any  manner  annoying  or  interfering  with  the  property  of  the 
plaintiff,  Margaret  Doran,  by  virtue  of  any  execution  or  writ  or  order 
issued  on  said  judgment. 

The  costs  of  the  case  are  adjudged  against  the  defendant,  Mary 
Collins. 
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BILL   OF    EXCEPTIONS— CRIMINAL    LAW— INDECENT   CON- 

DUCT. 

[Huron  Common  Pleas,  October  7,  1907.] 

Maby  J.  King  v.  New  London  (Vil.). 

1.  Affidavit   in   Cbiminal  PROSEctrrioN   Charging   Conclusion   of  Law  Held 
Dkfective. 

An  affidavit  in  a  prosecution  for  violation  of  an  ordinance  making  Indecent 
conduct  a  punishable  offense,  which  avers  that  accused  "did  violate  the 
public  peace  *  *  *  by  indecent  conduct,  and  being  the  owner  of  a 
certain  house  in  said  village,  did  suffer  and  permit  Indecent  conduct 
to  be  committed  therein,  in  violation  of  law,"  but  does  not  set  forth  the 
acts  committed  constituting  the  offense,  states  a  conclusion  of  law  and 
is  defective  in  that  it  does  not  advise  accused  of  the  charge  upon  which 
trial  is  to  be  had. 

2.  Confession  ob  Plea  of  Guilty   bt  One   Accused  Pebson   not  Aoiossiblb 

▲0AIN8T    ANOTHEB   ACCUSED   OF    SaME   OkFENSE. 

Neither  a  confession  or  plea  of  guilty  by  one  of  two  persons  charged  with 
indecent  conduct  committed  upon  the  same  occasion  is  admissible  in  a 
prosecution  against  the  other,  especially  sinca  no  conspiracy  is  charged 
in  the  commission  of  the  offense. 

3.  Discbetton  of  Mayob  in  Prosecutions  fob  Violations  of  Obdinances  Pbb- 

BCBIBINO    IMFBISONMENT. 

A  mayor  has  discretion,  under  Sec.  1827  (Lan.  3360;  B.  1530-879)  Rev.  Stat, 
in  prosecutions  for  violations  of  municipal  ordinances  prescribing  im- 
prisonment to  bind  the  accused  over  to  the  grand  jury  or  to  proceed  to 
try  him  on  the  merits. 

4.  PnciNG  Time  for  Sfttlinq  Bill  of  Exceptions  befobb  Jurisdiction  of  Maois- 
tbate  is  Lost. 

Fixing  the  time  for  settling,  signing  and  filing  a  bill  of  exceptions  in  a 
criminal  prosecution  before  a  mayor  or  justice  after  verdict  and  sentence 
but  before  separation  of  parties  or  discharge  of  jury  is  not  too  late. 

[Syllabus  approved  by  the  court.] 

Error  to  Mayor's  court. 

S.  L.  Americus,  for  plaintiff  in  error . 

E.  M.  Palmer,  eity  solicitor,  for  defendant  in  error . 

RICHARDS.  X 

This  ease  is  brought  into  this  court  upon  petition  in  error  from  the 
mayor's  court  of  the  village  of  New  London,  Ohio.  The  defendant 
below  was  arrested  under  an  ordinance  of  the  village  and  prosecuted 
before  the  mayor  and  tried  to  a  jury.  The  aflBdavit  charged,  or  at- 
tempted to  charge,  that  **the  defendant  was  guilty  of  indecent  con- 
duct." 

A  motion  was  made  in  this  court  to  strike;  the  bill  of  exceptions 
from  the  files  on  the  ground  that  at  the  time  the  mayor  fixed  the  date 
for  settling,  signing  and  filing  the  bill  of  exceptions  he  had  lost  juris- 
diction of  the  case.  It  appears  from  the  record  in  this  case  that  when 
the  verdict  was  received  the  defendant,  upon  being  sentenced,  asked 
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through  her  counsel  that  the  mayor  fix  the  time  for  settling  the  bill 
of  exceptions  and  thereupon  he  did  fix  the  date.  The  record  shows 
that  at  the  time  that  date  was  fixed  the  jury  had  not  yet  been  dis- 
charged, although  their  verdict  had  been  received  and  the  defendant 
had  been  sentenced. 

It  is  the  opinion  of  this  court  that  under  the  circumstances  the 
time  of  settling  the  bill  of  exceptions  was  properly  fixed.  There  are  • 
various  cases  to  which  the  attention  of  the  court  has  been  called,  where 
it  is  said  that  justices  and  mayors  by  delay  in  fixing  the  time  have  lost 
jurisdiction,  but  all  these  cases  to  which  my  attention  has  been  di- 
rected are  cases  where  final  judgment  has  been  rendered  and  the 
parties  have  left  the  office  of  the  justice  or  mayor,  but  in  this  case  the 
time  was  fixed  while  the  parties  were  still  together. 

It  looks  to  me  to  be  highly  unju^,  while  the  parties  as  in  the 
mayor's  court  or  in  a  justice's  court,  if  they  are  unable  to  get  a 
bill  of  exceptions  because  it  was  not  asked  for  and  the  time  fixed  prior 
to  the  rendition  of  the  decision.  Perchance  the  party  might  not  want 
a  bill  of  exceptions  or  c6uld  not  well  decide  until  the  rendition  of  the 
decision,  but  when  that  is  rendered,  if  he  thereupon  promptly,  before 
the  departure  of  the  parties,  asks  for  the  fixing  of  the  date,  it  seems  to 
me  that  ought  to  be  and  is  under  our  law,  in  time. 

This  case  was  tried,  as  I  have  said,  to  a  jury  and  many  grounds  of 
error  were  set  forth  in  the  petition  in  error,  but  I  will  not  take  the  time 
to  pass  in  detail  upon  all  of  them.  One  objection  was  made  that  the 
mayor  erred  in  assuming  that  it  was  within  his  province  to  take  final 
jurisdiction  of  the  case  and  try  the  case  upon  its  merits,  the  contention 
upon  the  part  of  the  defendant  below  being  that  the  case  should  have 
been  sent  to  the  coiyimon  pleas  court  and  the  defendant  bound  over.  I 
think,  however,  that  there  is  no  doubt  under  Sec.  1827  (Lan.  3360;  B. 
1536-879)  Rev.  Stat,  that  the  matter  is  discretionary  with  the  mayor. 
If  he  had  thought,  for  any  reason  satisfactory  to  himself,  that  the 
cause  of  justice  would  be  best  subserved  by  binding  the  defendant  over, 
he  might  have  so  done,  or  if  he  thought  otherwise,  he  might  proceed 
as  he  did  and  try  the  defendant  upon  the  merits  of  the  case. 

The  affidavit  against  the  defendant  in  this  case  has  been  assailed 
vigorously  at  all  steps  of  the  procedure.  It  was  assailed  by  motion  to 
quash,  and  by  demurrer  in  the  court  below,  and  by  motion  in  arrest 
of  judgment.  In  all  these  proceedings  the  mayor  held  against  the  de- 
fendant below,  and  that  action  of  the  mayor  is  assigned  as  grounds  of 
error  in  this  court.  The  affidavit,  omitting  the  immaterial  parts,  reads 
as  follows: 

**  Before  me,  Ralph  J.  Smith,  mayor  of  the  village  of  New  Lon- 
don, Ohio,  personally  appeared  G.  H.  Smith,  who  deposes  and  says 
that  on  or  about  the  second  day  of  March,  1907,  at  the  village  of  New 
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London  in  said  coimty  and  state,  one  Mary  J.  King  did  violate  the 
publie  peace  of  the  village  of  New  London,  Ohio,  by  indecent  conduct, 
and  being  the  owner  of  a  certain  house  in  said  village,  did  suffer  and 
permit  indecent  conduct  to  be  committed  therein,  in  violation  of  law/* 

It  is  urged  in  this  case  that  the  affidavit  states  a  conclusion,  and 
only  a  conclusion,  and  contains  no  facts  upon  which  the  defendant 
could  have  been  lawfully  placed  on  trial;  that  it  does  not  advise  the 
defendant  of  what  act  she  is  charged.  It  is  claimed  that  the  charge 
is  based  upon  what  the  affiant  believes  to  be  indecent  conduct.  It  ap- 
pears to  this  court  that  there  is  much  force  in  these  objections  to  this 
affidavit  It  does  not  lie  in  the  mouth  of  a  complainant  in  a  court  of 
jnatiee  to  state  a  conclusion  of  law,  and  rest  the  case  upon  that,  and 
force  the  defendant  to  trial  without  sufficient  allegations  to  advise  the 
defendant  upon  what  charge  she  is  to  be  placed  upon  trial. 

The  court  cannot  know  from  this  affidavit  whether  the  things  that 
to  defendant  was  said  to  have  committed  were  or  were  not  **  indecent 
conduct."  The  man  who  swore  to  this  affidavit  says  **she  was  guilty 
of  indecent  conduct,"  but  in  what  did  that  consist?  Perhaps  his  idea 
of  indecent  conduct  might  differ  from  that  of  some  other  person  who 
might  be  called  upon  to  verify  an  affidavit,  and  perhaps  the  ideas  of 
both  of  them  might  differ  from  that  of  the  court.  The  affidavit  ought 
to  be  sufficient  in  itself  so  that  any  lawyer  of  ordinary  intelligence, 
reading  the  affidavit,  could  ascertain  whether  the  thing  charged  against 
the  defendant  is  sufficient  to  constitute  an  offense  and  sufficient  to 
amomit  to  a  violation  of  some  ordinance  of  the  village. 

The  ordinance  in  this  case  seeks  to  punish  '* indecent  conduct," 
bat  I  take  it  that  in  the  drawing  of  this  affidavit  under  that  ordinance, 
the  affidavit  by  all  the  rules  of  legal  procedure  ought  to  set  out  what 
act  it  is  with  which  the  defendant  is  charged— what  acts  are  claimed 
to  constitute  ** indecent  conduct." 

This  affidavit  states,  in  the  opinion  of  this  court,  nothing  more 
than  a  conclusion.  The  court  trying  the  defendant  under  this  charge 
conld  not  know  until  the  evidence  in  behalf  of  the  village  was  in- 
trodnced,  whether  the  affidavit  charged  an  offense  or  whether  it  did 
not. 

Suppose  the  affiant  verifying  this  kind  of  an  affidavit  believes  that 
certain  conduct,  which  he  had  reason  to  believe  the  defendant  was 
guilty  of,  constitutes  ''indecent  conduct,"  and  files  an  affidavit  charg- 
ing the  defendant  with  "indecent  conduct,"  and  the  case  is  tried,  and 
when  the  evidence  is  all  in  in  behalf  of  the  village,  it  appears  to  the 
mayor  that  the  thing  which  was  claimed  to  be  "indecent  conduct" 
did  not  in  law  constitute  "indecent  conduct,"  yet  the  defendant  has 
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been  placed  upon  trial  without  an  opportunily  to  know  with  definiteness 
what  offense  she  is  charged  with  conunitting,  and  hence  without  an  op- 
portunity to  subpoena  witnesses^  or  such  witnesses  as  may  be  needed 
to  make  her  defense. 

In  Hummel  v.  State,  10  Dec.  492  (8  N.  P.  48),  to  which  I  call  at- 
tention, the  decision  is  by  Judge  Evans  in  the  common  pleas  oourt  of 
Franklin  county.    In  that  case  the  court  says : 

''The  rule  that  an  indictment  must  aver,  with  reasonable  cer- 
tainty, all  the  material  facts  which  are  necessary  to  be  proven  to  pro- 
cure a  conviction,  which  has  not  been  changed  by  the  code  of  criminal 
procedure,  applies  to  prosecutions  in  police  court  based  upon  affidavits. 

**If  there  is  any  relaxation  of  the  rule  as  to  magistrates  generally, 
it  is  as  to  matters  of  form  only.  The  charge,  whether  in  affidavit  or  in 
indictment,  must  allege  in  some  form,  with  reasonable  certainly,  eveiy 
material  fact  necessary  to  be  proven  to  procure  a  conviction,  which 
includes  every  fact  essentially  necessary  to  a  description    of    the  of- 


In  this  case,  I  am  not  able  to  find  any  fact  alleged  in  the  affidavit, 
but  simply  a  conclusion  of  the  affiant  that  the  person  whom  he  seeks 
to  prosecute  is  guilty  of  ** indecent  conduct." 

In  the  course  of  the  opinion  in  Hummel  v.  State,  supra,  the  court, 
on  page  493,  says: 

'*It  is  a  well  settled  rule  of  criminal  pleading,  that  an  indictment 
must  aver,  with  reasonable  certainty,  all  the  material  facts  which  are 
necessary  to  be  proven,  to  procure  a  conviction,  and  this  rule  has  not 
been  changed  by  the  code  of  criminal  procedure.  EUars  v.  St<Ue,  25 
Ohio  St.  385,  388.  This  rule  of  pleading  applies  to  prosecutions  in  the 
police  court,  based  upon  affidavits." 

The  averment  in  the  case  cited  above  was  that  the  language  was 
''obscene  and  licentious."  The  court  says  that  this  merely  states  the 
opinion  or  conclusion  of  the  affiant.  It  does  not  characterize  the  of- 
fense. It  does  not  dispense  with  a  statement  of  the  constituent  facts 
which  must  be  alleged.  They  are  always  indispensable,  but  the  con- 
clusion may  be  omitted.  Now,  taking  the  case  at  bar,  it  seems  to  tbe 
court  that  the  affidavit  states  a  conclusion  without  the  facts.  If  we 
reverse  it,  if  the  affiant  had  given  facts  omitting  the  conclusions,  the 
court  and  jury  could  ascertain  whether  the  acts  alleged  to  have  been 
committed  by  this  woman  were  or  were  not  **indecent  conduct''  In- 
stead of  that,  the  affiant  assumes  the  power  to  determine  them  for  hifti- 
self. 

Another  decision  to  the  same  effect  is  that  of  Arata  v.  State,  12  Dee. 
730.    The  first  proposition  of  the  syllabus  reads  as  follows: 
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''An  affidavit  which  is  so  drawn  that  the  act  set  forth  therein  may 
or  may  not  be  an  infraction  of  law,  so  that  it  is  necessary  to  wait  until 
the  prosecution  has  introduced  its  evidence  before  the  defendant  "can 
know  whether  or  not  he  must  make  any  defense,  is  fatally  defective." 

A  case  that  arose  in  Sandusky  county  some  years  ago  and  went  to 
the  Supreme  Court,  is  also  pertinent  upon  this  question.  It  is  the  case 
of  Whiting  v.  State,  48  Ohio  St  221  [27  N.  E.  Rep.  96]. 

It  was  suggested  in  the  argument  of  this  case  that  perchance  the 
acts  claimed  to  be  ''indecent,"  were  of  such  a  nature  that  it  would  be 
improper  to  set  them  forth  in  an  affidavit.  If  that  were  true,  the  fact 
excusing  the  setting  of  them  forth  should  be  stated  in  the  affidavit.  That 
is  stated  in  pursuance  of  the  doctrine  announced  in  State  v.  Zurhorst, 
75  Ohio  St.  232  [79  N.  E.  Rep.  238;  116  Am.  St.  Rep.  724],  which  was  a 
case  that  went  to  the  Supreme  Court  from  Erie  county.  The  defendant 
was  indicted  for  having  in  his  possession  certain  pamphlets  alleged  to  be 
"indecent  and  immoral"  and  the  indictment  proceeded  to  state  that  they 
were  too  obscene  to  set  forth  in  an  indictment ;  and  the  Supreme  Court 
held  that  that  having  been  pleaded  in  the  indictment  was  sufficient  ex- 
cuse. But  in  the  case  at  bar  there  is  no  excuse  given  for  failing  to  set 
forth  the  facts  in  the  affidavit.  Certainly  there  could  have  been  some 
intiniation  given  of  what  acts  this  defendant  was  chained  with.  The 
opinion  of  the  court  therefore  is  that  this  affidavit  is  not  sufficient  in  law 
to  have  placed  the  defendant  below  upon  trial. 

There  is  another  matter  that  perhaps  is  unnecessary  to  determine, 
but  it  is  simply  passed  to  me  to  indicate  an  opinion  upon  the  case  because 
I  cannot  foresee  what  might  happen  in  the  future  as  to  the  alleged  of- 
fense of  the  defendant. 

In  the  trial  of  this  case  to  the  jury  there  was  introduced  in  evidence 
what  purported  to  be  a  confession  of  a  man  by  the  name  of  Zerker,  and 
it  seems  from  the  record  introduced  that  he  had  been  arrested  and  had 
pleaded  guilty  to  the  commission  of  acts  which  constituted  "indecent 
conduct,"  before  this  same  judicial  officer;  and  it  appears  that  these  acta 
were  committed  upon  the  same  occasion  as  the  ones  with  which  this  de- 
fendant is  said  to  be  charged,  and  the  record  of  that  plea  of  guilty,  that 
confession  of  Zerker,  was  introduced  in  evidence  and  read  to  the  jury  in 
this  case  apparently  for  the  purpose  of  convincing  the  jury,  that  because 
Zerker  had  admitted  his  guilt  therefore  the  defendant,  Mrs.  King,  was 
also  guilty.  The  court  is  not  able  to  take  that  view  of  the  matter.  It  does 
not  appear  that  these  persons  were  charged  with  conspiracy,  and  if  they 
had  been,  the  statement  or  admission  of  the  offense  of  one  of  them  would 
not  be  admissible  against  the  other  one  unless  made  during  the  pendency 
of  a  conspiracy  and  in  furtherance  of  it ;  and  under  the  circumstances  of 
this  case,  it  could  not  fail  to  have  been  prejudicial  to  the  defendant  below 
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to  have  read  to  the  jury  the  confession  of  Zerker.  See  Eazer  v.  State, 
5  Ohio  280;  Patton  v.  State,  6  Ohio  St.  467;  Elliott,  Evidence  Sec.  2943 
and  2944. 

It  follows  that  the  motion  to  strike  the  bill  of  exceptions  from  the 
files  will  be  overruled,  and  that  the  judgment  of  the  court  below  will 
be  reversed  at  the  cost  of  the  defendant  in  error  and  the  plaintiff  in 
error  discharged. 

I  might  say  that  the  main  controversy  in  this  case,  being  in  regard 
to  the  afSdavit,  did  not  depend  upon  the  question  whether  the  bill  of  ex- 
ceptions was  properly  here  or  not. 


BANKS  AND  BANKING— FALSE  PRETENSES. 

[Huron  Common  Pleas,  March  15,  1909.] 
State  op  Ohio  v.  Wh^liam  Perrin. 

1.  Tttlb  to  Money  Deposited  with  Bank  Obtained  bt  False  Pretenses  Pbima 
FAas  Passes  to  Bank. 

In  an  Indictment  for  obtaining  money  by  fal^e  pretenses  where  it  is  charged 
that  by  reason  of  certain  false  pretenses  the  money  was  deposited  with 
a  bank,  it  will  be  held  to  have  been  prima  facie  a  general  deposit,  Where- 
by the  title  would  pass  to  the  bank. 

2.  Director  Inducing  by  False  Pretenses  Deposit  of  Money  in  Bank  OsTAiifB 
Same  Though  not  Personally  Received  by  Him. 

If  the  defendant  by  means  of  false  pretenses  with  intent  to  defraud  has 
induced  the  prosecuting  witness  to  deposit  money  in  a  bank  of  which 
the  defendant  is  a  director,  he  has  obtained  the  money  within  the  mean- 
ing of  Sec.  7076  Rev.  Stat.,  although  he  does  not  personally  receive  thtt 
same. 

[Syllabus  approved  by  the  court] 

D.  J.  Young,  Pros.  Atty.,  for  plaintiff. 

C.  P.  Wickham  and  A.  M.  Beattie,  for  defendant. 

RICHARDS,  J. 

This  case,  together  with  three  others  against  the  same  defendant, 
has  been  submitted  to  the  court  upon  a  motion  to  quash  the  indictment. 
The  questions  are  the  same  in  all  of  them  and  they  will  be  disposed 
of  together. 

Each  indictment  charges  that  the  defendant  knowingly  made  ceV-, 
tain  false  pretenses  regarding  The  Ohio  Trust  Company  of  which  he 
was  a  director;  that  the  pretenses  were  made  in  each  case  to  the  prose- 
cuting witness  by  which  he  was  induced  to  deposit  certain  money, 
named  in  the  indictment,  with  The  Ohio  Trust  Company. 

The  indictment  further  charges  that  the  defendant  did  then  and 
there  and  thereby  unlawfully  obtain  from  the  prosecuting  witness  said 
money  with  intent  to  defraud  him.     The  falsity  of  the  pretenses  is 
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sufficiently  set  forth  by  an  appropriate  negative  averment  contained 
in  the  indictment. 

Various  grounds  are  set  forth  m  the  motions  to  quash  filed  in  these 
several  cases,  some  of  which  grounds  have  been  argued  and  others  sub- 
mitted without  argument. 

It  is  urged  among  other  things,  as  a  reason  why  this  indictment 
ought  to  be  quashed,  that  the  indictment  avers  that  this  money  was  de- 
posited with  The  Ohio  Trust  Company,  without  other  description  of  the 
manner  or  method  of  the  deposit,  and  that  this  made  a  special  deposit, 
in  which  the  title  would  not  pass  to  the  Trust  Company,  and  unless 
the  title  passed,  there  would  noi;  be  any  obtaining  of  the  property  with- 
in the  meanmg  of  the  statute. 

It  is,  however,  the  law,  that  where  a  deposit  is  averred  to  have 
been  made,  it  means  a  general  deposit;  that  is  the  presumption,  and 
is  the  ordinary  method  of  making  deposits  in  a  banking  institution. 
If  any  other  kind  of  a  deposit  were  claimed  to  have  been  made,  it  should 
be  specially  set  forth  what  sort  of  a  deposit  it  was ;  but  when  the  general 
language  is  used  in  an  indictment  as  in  this  case,  the  presumption  is, 
that  the  deposit  was  a  general  one,  made  by  the  prosecuting  witness  in 
his  own  name.  That  doctrine  is  specifically  announced  by  the  Supreme 
Court  in  the  case  of  Bank  v.  Brewing  Co.  50  Ohio  St.  151,  159  [33  N. 
E.  Rep.  1054;  40  Am.  St.  Rep.  660]. 

The  indictment  in  this  case  is  drawn  under  Sec.  7076  Rev.  Stat., 
and  under  the  first  part  of  that  section,  which  reads: 

•'Whoever  by  any  false  pretense,  with  intent  to  defraud,  obtains 
from  any  person  any  thing  of  value,"  etc. 

It  is  contended  in  support  of  the  motions  to  quash  these  indict- 
ments that  within  the  language  of  this  section,  the  property,  if  obtained 
at  all,  was  not  obtained  by  the  defendant,  and  that  therefore,  the  in- 
dictment does  not  charge  an  oiTense  under  the  statute. 

It  appears  by  the  indictment,  that  the  money  was  in  fact  deposited 
by  the  prosecuting  witness  with  The  Ohio  Trust  Company. 

It  is  argued  with  a  great  deal  of  force,  and  the  argument  is  sus- 
tained by  authorities  that  are  convincing  to  this  court,  that,  by  virtue 
of  the  deposit,  a  director  has  no  control,  in  the  sense  that  he  may 
dictate,  or  direct,  or  handle  the  fund  so  deposited.  He  cannot  receive 
a  dollar  of  it  and  he  would  have  no  authority  individually  to  control  it, 
but  that  does  not  fully  answer  the  problem  that  is  to  be  decided  in  this 
case. 

The  language  of  the  statute  is,  "obtains,"  and  while,  as  I  have 
said,  a  director,  by  virtue  of  the  deposit,  certainly  would  not  receive 
this  fund,  would  not  be  able  individually  to  control  it,  yet  the  question 
still  remains  whether,  within  the  meaning  of  the  statute,  the  property 
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has  been  by  him  ''obtained."  ''Obtain/'  as  I  understand  it,  means  to 
get  by  effort,  to  procure.  Neither  the  title  nor  the  possession  of  this 
money,  under  the  averments  of  the  indictment,  passed  to  the  defendant. 
He  did  not,  therefore,  receive  it.  Nevertheless,  in  the  opinion  of  the 
court,  he  did,  within  the  meaning  of  this  statute,  obtain  it,  although  the 
bank  received  it.  If  I  solicit,  successfully,  the  appointing  power  in 
behalf  of  my  friend,  I  obtain  the  appointment,  but  the  commission,  on 
being  delivered,  is  delivered  to  my  friend,  and  he  receives  the  appoint- 
ment. I  think  that  distinction  is  applicable  to  the  cases  now  under 
consideration.  Especially  is  that  true  when  we  consider  the  object 
of  this  statute,  which  is,  to  make  unlawful  the  defrauding  of  another 
by  false  pretenses.  What,  then,  are  the  elements  of  the  offense!  They 
are,  false  statements  knowingly  made,  and  something  of  value  parted 
with  upon  the  faith  of  them.  The  state  is  not  so  much  concerned  as  to 
who  derives  the  benefit,  as  it  is  that  by  means  of  false  statements, 
knowingly  made,  the  prosecuting  witness  has  been  deprived  of  his  prop- 
erty. 

It  seems  to  the  court  then,  that  if  the  defendant  made  the  fabe 
pretenses  knowingly  and  thereby  induced  the  prosecuting  witness  to 
deposit  money  in  this  bank,  the  defendant  obtained  it,  within  the  mean- 
ing of  the  statute.  I  reach  that  conclusion  upon  considering  the  ob- 
jects and  purposes  of  the  statute,  and  the  meaning  of  the  word  **  ob- 
tain." Undoubtedly,  under  ordinary  circumstances,  a  man,  when  he 
obtains  an  article,  receives  it;  but  I  am  convinced  that  the  reception 
is  not  the  essential  part  of  the  obtaining;  that  if,  by  the  efforts  and 
representations  of  a  party,  another  is  induced  to  part  with  his  prop- 
erty, then  that  property  has  been  obtained,  within  the  meaning  of  this 
statute,  although  the  title  to  it  may  not  pass  to  the  person  who  made 
the  representations. 

What  say  the  authorities  upon  this  question  f  They  are  not  uni- 
form and  it  would  be  impossible  to  reconcile  all  of  them.  I  have  ex- 
amined a  great  many  and  it  seems  to  me  that  the  greater  weight  of  the 
authorities  is  decidedly  in  favor  of  the  view  which  I  have  taken. 

Counsel  have  not  furnished  me  with  any  reported  Ohio  case  in 
which  this  expression  has  been  construed.  There  is,  however,  a  com- 
mon pleas  decision  in  which  the  word  "obtain"  is  construed,  as  em- 
braced in  Sec.  7088  Rev.  Stat.  The  case  to  which  I  refer  is  from  the 
Hamilton  county  common  pleas,  State  v.  Ho f man,  2  Dec.  206  (1  N.  P. 
290).    I  read  from  the  final  paragraph  of  the  decision  of  Judge  Wilson : 

"It  is  alleged  against  this  indictment,  on  both  counts,  that  there 
is  no  allegation  that  the  defendant  intended  to  obtain  this  money  for 
himself.  The  statute  sajrs,  'whoever  writes  part  of  a  written  instru- 
ment with  intent  to  obtain  anything  of  value.'  It  does  not  say  for 
whom  the  property  should  be  obtained." 
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A  very  instructive  case  from  Massachusetts  may  be  found,  Com- 
monwealth  v.  Langley,  169  Mass.  89  [47  N.  E.  Rep.  511].  The  second 
proposition  of  the  syllabus  reads : 

**  Where  the  officer  of  a  corporation,  by  false  and  fraudulent  state- 
ments, induces  certain  persons  to  purchase  worthless  stock  in  the  cor- 
poration, he  is  guilty  of  obtaining  money  under  false  pretenses,  though 
the  title  to  the  money  obtained  passed  to  the  corporation." 

It  may  be  said  regarding  this  case,  that  the  possession  passed  to 
the  defendant,  and  the  title  only,  passed  to  the  corporation  of  which 
he  was  an  officer.  So  that  while  there  is  that  difference  between  Com- 
monwealth V.  Langley,  and  the  case  under  consideration,  -  yet  I  do  not 
regard  the  difference  as  of  any  great  consequence  for  it  is  the  obtaining 
of  the  title  that  constitutes  the  offense.  State  v.  BaUiet,  63  Kan.  707 
[66  Pac.  Rep.  1005],  is  directly  in  point.    I  read  from  page  1006: 

"The  legal  title  to  the  land  stood  in  the  name  of  one  May  Murphy, 
and  the  bill  of  sale  of  the  goods,  at  the  request  of  the  defendant,  ran 
to  her,  although  it  did  not  appear  that  she  personally  participated  in 
the  trade.  She  was  present,  however,  at  the  time  the  inventory  of  the, 
goods  was  taken,  and  gave  some  clerical  assistance  therein.  It  is 
claimed  that  there  was  a  fatal  variance  between  the  allegations  of  the 
information  and  the  proof  offered  in  support  thereof  in  that,  the  bill 
of  sale  being  made  out  ih  the  name  of  Miss  Murphy,  a  presumption 
arises  that  the  transaction  was  for  her  benefit,  and,  if  it  was,  counsel 
claim  that  defendant  could  not  lawfully  be  convicted  under  an  informa- 
tion which  failed  to  charge  any  conspiracy  between  himself  and  Miss 
Murphy,  or  that  the  arrangement  between  them  was  fictitious,  and 
made  to  deceive  John  and  Thomas  Truex.  The  defendant  requested 
an  instruction  to  that  effect,  which  was  refused,  1)ut  the  court  did  ad- 
vise the  jury  that,  if  the  defendant  *  obtained  from  said  John  Truex 
and  Thomas  Truex  the  goods  and  merchandise  described  in  the  informa- 
tion, then  it  is  not  necessary  for  the  state  to  prove  that  the  defendant 
so  obtained  said  goods  for  himself  or  on  his  own  account,  or  that  he 
derived  or  expected  to  derive  any  personal  or  pecuniary  benefit  from 
the  transaction.*' 

After  the  case  had  been  submitted,  the  jury  requested  further 
instructions  with  reference  to  the  matters  referred  to  in  the  language 
quoted,  and  the  court  defined  the  word  ** obtained"  as  follows: 

**The  word  *  obtained,'  as  used  in  these  instructions,  means  to  get 
hold  of,  to  get  possession  of.''  The  next  morning  the  jury  were  brought 
in,  and  the  court  gave  them  the  following  additional  instruction,  which 
appellant  strenuously  contends  to  be  erroneous:  **In  order  to  find  that 
the  defendant  obtained  the  goods  and  merchandise  chained  in  the  in- 
formation, it  is  not  necessary  that  you  should  find  that  he  furnished 
the  consideration  for  the  transfer,  or  that  the  title  to  such  goods  and 
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chattels  passed  to  or  vested  in  him.  It  is  sufficient  if  he  obtained  the 
possession  or  control  of  such  goods  and  merchandise,  or  that  such  goods 
and  merchandise  were  delivered  to  another  at  his  request,  or  in  accord- 
ance with  his  wishes.** 

That  is  precisely  the  question  which  we  now  have  under  considera- 
tion.   After  citing  some  authorities,  the  court  proceeds : 

**If  the  false  pretenses  of  the  wrongdoer  are  such  as  to  deprive 
the  person  from  whom  the  money  is  procured  of  his  money,  then  money 
is  obtained  by  false  pretenses,  and  a  crime  is  committed.  If,  in  other 
words,  the  wrongdoer  does  make  such  false  pretenses  as  induce  another 
to  part  with  his  money  or  property,  that  money  or  property  is  obtained 
from  the  owner  by  false  pretenses,  because  he  is  deprived  of  it  by  crim- 
inal means  and  methods.  The  law  does  not  make  an  element  of  the  of- 
fense of  obtaining  money  or  property  under  false  pretenses  that  it  shall 
be  obtained  for  the  person  making  the  preteitses  himself,  or  that  it  shall 
be  intended  to  obtain  it  for  another;  for  it  is  provided  that  'whoever 
shall  obtain  money  or  property*  by  false  pretenses,  shall  be  guilty  of  a 
felony." 

The  charge  in  that  case,  as  ultimately  given  to  the  jury  raises,  as 
I  have  indicated,  the  identical  question  that  we  have  here. 

Another  case  to  which  I  call  attention  is  Musgrave  v.  State,  133 
Ind.  297  [32  N.  E.  Rep.  885].  That  was  a  case  in  which  certain  parties 
sought  to  defraud  an  insurance  company  by  certain  false  representa- 
tions, and  the  defrauding,  if  successful,  would  have  been  for  the  bene- 
fit, not  of  the  parties  making  the  representations,  but  for  the  benefit 
of  the  mother  of  one  of  the  parties.  In  the  course  of  the  opinion,  be- 
ginning at  the  bottom  of  page  888,  the  court  use  this  language : 

**It  can  make  no  difference  that  the  direct  and  immediate  object 
of  the  conspirators  was  to  obtain  money  for  the  beneficiary  in  the  policy, 
for  the  gravamen  of  the  offense  consists  in  the  felonious  purpose  to 
defraud  another  out  of  money  or  property.  It  would  avail  a  thief 
nothing  to  aver  that  he  stole  property  for  his  mother,  and  no  more 
can  it  avail  the  accused  to  aver  that  he  made  the  false  pretenses  of  his 
death  to  secure  a  benefit  to  his  mother.  The  object  of  the  statute  is 
to  protect  persons  from  being  defrauded  by  false  pretenses,  and  to 
punish  those  who  attempt  to  secure  money  or  property  by  such  pre- 
tenses, or  who  do  so  secure  it.** 

I  cite  also,  Sandy  v.  State,  60  Ala.  58,  60;  State  v.  McGinnis,  71 
Iowa  685  [33  N.  W.  Rep.  338]. 

The  general  doctrine  upon  the  question  now  under  consideration 
15  laid  down  in  19  Cyc.  Law  &  Proced.  409,  and  in  12  Am.  &  Eng. 
Enc.  Law  (2  ed.)  826,  827. 

These  text-books  cite  some  cases  that  maintain  the  opposite  of  this 
position,  and,  among  others,  are  People  v.  New  York  County  Court, 
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13  Hdd  395,  and  Willis  v.  People,  19  Hun  84,  which  I  have  not  been  able 
to  examiDe;  but  those  cases  must  be  construed  in  connection  with  a 
later  decision  contained  in  the  New  York  Supplement  which  has  been 
affirmed  by  the  court  of  appeals  of  New  York,  without  report.  See 
PeopU  V.  Moran,  43  N.  Y.  App.  Div.  155  [59  N.  Y.  Supp.  3i2],  af- 
firmed, without  report.  People  v.  Moran,  161  N.  Y.  657  [57  N.  E.  Rep. 
1120J.   See  also,  liracey  v.  State,  64  Miss.  26  [8  So.  Rep.  165]. 

I  think  that,  clearly,  reason  is  in  favor  of  construing  this  statute 
to  mean  that  the  obtaining  has  been  accomplished  when,  by  meaus  of 
false  (Iretenses,  with  intent  to  defraud,  a- prosecuting  witness  has  been 
induced  to  part  with  the  title  to  his  property  to  anybody,  and  the 
greater  weight  of  authority  certainly  maintains  that  view. 

Various  other  grounds  are  stated  in  these  motions  to  quash  the 
iDdietments,  but  I  think  noue  of  them  are  well  taken  and  it  follows 
fheiefore,  that  the  motions  to  quash  will  be  overruled. 


WILLS. 

[Geauga  Common  Pleas,  February.  1909.] 
Eva  Crafts  v.  Clara  A.  Wilber^  Exrx. 

Wni.  DsAWN  ON  Page  of  One  Sheet  Blank  not  Invaudated  bt  Six  Inch  Space 
BmrEEN  Dispositive  and  Testa uonium  Clauses. 

A  will  entirely  drawn  upon  one  page  of  a  printed  blank  form  of  one  sheet. 
In  which  after  the  printed  form  at  the  beginning  thereof  is  written  the 
dispositive  clause  disposing  of  testator's  property  and  his  executor  is 
named,  then  follows  a  space  of  some  six  inches  between  that  and  the 
testamonium  clause  and  directly  under  the  testamonium  clause  in  the 
space  provided  is  signed  testator's  name,  followed  by  the  attesting  clause, 
signed  by  the  witnesses,  is  signed  at  the  end  thereof  as  required  by  Sec. 
S916  Rev.  Stat;  the  will  otherwise  appearing  regular  and  no  claim  being 
made  of  interlineation,  alteration  or  interpolation,  its  validity  will  be 
sustained. 

(Syllabus  approved  by  the  court] 

H.  O.  Bostwick,  for  plaintiff. 

G.  W.  Alvord  and  H.  L.  Williams,  for  defendants. 

REYNOLDS,  J. 

This  ease  is  brought  by  Eva  Crafts,  the  plaintiff,  against  Clara  A. 
Wilber  and  Clara  A.  Wilber  as  executrix  of  the  will  of  George  0.  Wil- 
ber,  which  case  is  known  in  law  as  a  contest  of  will.  It  appears  that 
sometime  in  February,  1908,  the  decedent,  George  0.  Wilber,  died, 
and  that  afterward,  his  will,  or  what  purported  to  be  his  will,  was  filed 
in  the  probate  oflSce  in  this  county,  and  afterwards  admitted  to  probate 
there.  The  issue  that  is  made  here  is  solely  on  one  matter.  There  is 
no  issue  made  but  what  the  decedent,  at  the  time  that  he  signed  the 
will,  had  the  capacity  to  make  the  will,  and  that  the  signature  pur- 
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porting  to  be  his  on  the  will  is  his  signature,  and  the  will  was  signed 
in  the  presence  of  two  witnesses,  who  signed  it  in  his  presence  as  pro- 
vided by  the  statute,  and  that  it  was  properly  signed  by  the  witnesses. 

The  sole  question  made  in  this  action  is  that  the  will  is  not  signed 
at  the  end  of  the  will  as  provided  by  the  statute.  The  will  itself  was 
drawn  on  the  printed  blank  such  as  is  in  common  use,  of  one  sheet, 
and  all  drawn  upon  one  page.  After  the  printed  form  at  the  beginning 
of  the  will  there  is  written  the  dispositive  clause  in  which  he  disposes 
or  undertakes  to  dispose  of  his  property,  and  names  an  executrix  of  his 
will.  After  that  there  is  a  space  of  some  six  inches  between  that  and 
what  is  commonly  known  and  called  the  testamonium  clause.  Directly 
under  the  testamonium  clause  in  the  space  provided,  the  decedent, 
George  0.  Wilber,  signed  his  name.  Under  that  is  the  attesting  clause 
signed  by  the  witnesses. 

The  plaintiff's  claim  is,  that  because  of  the  intervening  space  be- 
tween what  is  written  in  the  will,  and  where  the  decedent  signed  his 
name  under  the  testamonium  clause,  the  will,  on  its  face,  was  not 
signed  at  the  end  as  provided  by  statute.  In  other  words,  that  there  is 
so  much  space  between  the  dispositive  part  of  the  will  and  where  he 
signed,  that  the  statute  is  not  complied  with. 

So  far  as  appears  from  the  will  itself  it  is  regular.  I  mean  to  say 
by  that,  there  is  nothing  that  appears,  neither  is  there  any  claim  made 
by  the  plaintiff,  that  there  has  been  any  interlineation  or  alteration 
or  interpolation.  The  question  is  an  interesting  one,  and  b  question 
that  has  occupied  the  attention  and  consideration  of  courts  at  different 
times,  and  especially  of  later  years.  I  do  not  remember  now  of  ever 
having  had  my  attention  called  to  it  before,  notwithstanding  I  have 
had  something  to  do  with  wills,  or  that  such  a  question  was  ever  made 
in  the  courts  of  my  own  county,  at  least  since  I  have  been  at  the  bar. 
Quite  a  large  number  of  authorities  have  been  presented  to  the  court 
on  this  matter  but  a  good  many  of  them,  in  fact  the  larger  share  of 
them,  do  not  help  very  much  on  the  question  at  issue.  I  mean  by  that, 
that  something  else  has  transpired  or  occurred  in  the  execution  of  the 
will  which  has  been  the  turning  point  in  the  decision  of  the  courts. 

The  state  of  New  York  has  a  statute  very  much  like  our  own,  in 
fact  I  presume  our  own  statute  was  copied  largely  from  that  of  New 
York.  In  In  re  Will  of  0  'Neil,  91  N.  Y.  516,  where  this  matter  was  con- 
sidered, and  this  question  treated,  there  w^ere  other  irregularities.  In 
that  case  it  appears  a  printed  blank  was  used,  and  it  was  a  printed 
blank  such  as  is  sometimes  used,  where  there  are  several  pages;  the 
testamonium  clause  of  the  will  was  at  the  foot  of  the  third  page.  The 
entire  blank  space  in  the  will  was  filled  with  writing,  and  there  was 
carried  over  a  portion  of  the  dispositive  clause  that  contained  material 
provisions,  to  the  top  of  the  fourth  page.     The  name  of  the  testator 
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and  the  name  of  the  witnesses  were  written  at  the  bottom  of  the  third 
page.  There  was  nothing  in  this  paragraph  that  was  carried  over  to 
the  fourth  page  to  show  that  it  had  any  reference,  or  was  in  any  way 
connected  with  what  had  gone  before.  So  that  when  the  court  came  to 
consider  that  case  it  was  very  evident  to  the  mind  of  the  court,  that 
the  will  was  not  signed  at  the  end  thereof,  for  the  reason  that  a  material 
part  of  the  will  was  carried  over  to  the  fourth  page,  written  after  and 
below  where  the  testator  had  signed. 

Tliat  was  also  true  in  the  case  of  Conway,  In  re,  124  N.  Y.  455 
[26  N.  E.  Rep.  1028 ;  12  L.  B.  A.  146] ,  where  a  blank  form  was  also 
used,  and  the  blank  form  was  upon  one  side  of  the  paper,  but  on  that 
sheet  at  the  end  of  the  last  line  there  was  interlined  ''carried  to  the 
back  of  the  will"  and  upon  the  back  of  that  sheet  was  written  the  word 
''continued."  Now  the  testator  signed  on  the  first  page,  and  a  part  of 
this  was  carried  over  after  the  testator  had  signed,  on  the  back  of  the 
page.  It  was  very  evident  to  the  court  that  the  testator  had  not  signed 
at  the  end  of  the  will. 

,In  Whitney's  WUl,  In  re,  153  N.  Y.  259  [47  N.  E.  Rep.  272;  60 
Am.  St.  Rep.  616],  a  printed  blank  was  used  with  only  one  page,  and 
at  the  bottom  of  the  page  the  testator  signed,  and  the  subscribing  wit- 
nesses, and  in  that  will  there  was  carried  over  onto  another  sheet  a  por- 
tion of  that  will  written  on  a  separate  piece  of  paper  attached  to  the* 
face  of  the  blank,  and  it  was  very  clear  to  the  court  that  the  testator 
had  not  signed  at  the  end  of  that  will. 

In  Andrews'  Will,  In  re,  162  N.  Y.  1  [56  N.  E.  Rep.  529;  48  L.  R. 
A.  662;  76  Am.  St.  Rep.  294],  a  printed  blank  was  used  which  con- 
sisted of  a  sheet  of  four  pages.  This  was  a  very  singular  blank,  as  it 
appears  to  us.  The  formal  opening  or  part  of  the  will,  was  printed  on 
the  first  page,  leaving  the  rest  of  that  page  blank,  and  on  the  top  of  the 
second  page  was  the  attesting  clause.  Now  in  writing  the  will  the 
scrivener,  after  writing  on  the  first  page,  had  gone  over  to  the  third 
page  after  the  attestation  clause,  and  from  there  went  back  to  the 
second  page.  The  testator  and  witnesses  had  signed  the  attestation 
clause  on  the  second  page,  and  it  was  very  evident  in  that  will  that  a 
material  part  of  that  will  had  been  written  following  the  signature  of 
the  testator;  and  that  he  had  not  signed  at  the  end  of  the  will,  although 
in  all  those  wills  perhaps,  as  has  been  said  by  the  courts,  the  testator 
supposed  he  was  signing  his  will  and  had  such  an  intention,  but  it  was 
very  evident,  and  was  clear,  that  he  had  not  signed  at  the  end  of  the 
will.  Now  all  of  those  New  York  cases  that  we  have  been  able  to  find, 
are  in  that  condition,  so  that  we  do  not  have  in  any  of  those  cases  the 
exact  question  which  is  made  here. 

In  our  own  state  quite  early  this  question  came  up.  In  Olancy  v. 
Olancy,  17  Ohio  St.  134,  the  question  arose  as  to  what  was  meant  by 
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■igning  at  the  end  thereof  as  required  by  the  act  relating  to  wills.  The 
will  in  this  case  was  drawn  up  on  a  sheet  of  letter  paper  filling  two 
pages,  and  the  will  concluded  at  the  end  of  the  second  sheet,  and  after 
the  testamonium  clause  the  testator  signed,  then  the  attestation  clause 
was  signed  by  the  witnesses ;  but  after  that,  and  on  the  top  of  the  third 
page  the  testator  wrote  the  following: 

"N.  B. — Should  my  wife  have  more  heirs  by  me  they  are  equally 
in  all  at  the  same  time  the  others  do.'' 

There  was  an  evident  disposition  to  make  another  provision,  and  it 
was  after  the  disposing  part  of  his  will,  underneath  this  the  witnesses 
signed,  but  not  the  testator,  so  the  court  said,  and  was  evidently  right 
about  it,  that  the  testator  had  not  signed  at  the  end  of  his  will.  So  that 
the  identical  question  presented  in  this  case  does  not  appear  here. 

In  Baker  v.  Baker,  51  Ohio  St.  217  [37  N.  E.  Rep.  125],  after  the 
decedent  had  signed,  so  far  as  appears,  at  the  end  of  the  testamonium 
clause,  and  it  had  been  witnessed,  he  wrote  these  words:  **My  sister- 
in-law  is  not  required  to  give  bond  when  probated."  Now  the  court  in 
disposing  of  this  case  said  that  they  did  not  think  that  what  was  written 
after  the  signature  of  the  testator  invalidated  this  will.  In  other  word^ 
that  it  was  not  an  essential  part  of  the  will,  and  the  rule  would  not  ap- 
ply. Now  if  an  addition  can  be  made  to  the  will  after  the  testator 
signed  which  does  not  affect  the  disposing  part  of  the  will — in  other 
words  is  not  a  dispositive  clause,  then  a  testator  might  with  equal  safety 
write  in  other  things  if  he  saw  fit,  above  his  signature,  other  suggestions 
of  greater  or  less  length,  other  than  of  a  dispositive  nature,  so  that  while 
it  might  not  affect  the  question  materially,  necessarily  the  decedent 
or  testator  would  not  be  obliged  to  sign  immediately  under  the  dispos- 
ing part  of  the  will ;  there  might  be  other  things  said  in  his  will  after 
the  disposing  part,  and  not  affect  the  validity  of  the  will. 

This  case  that  is  referred  to,  Mader  v.  Apple,  18  Dec.  801  (6  N.  S. 
592),  is  a  late  decision,  made  in  February,  1908,  by  the  judge  of  the 
court  of  common  pleas  of  Shelby  county.  It  seems  that  the  question 
was  made  there,  and  evidently  many  authorities  were  presented  on  both 
sides.  There  was  a  will  in  which  was  used  a  printed  blank  form,  not, 
however,  just  like  the  one  in  question  that  we  have  before  us,  as  that 
was  a  double  sheet,  in  which  I  think  it  appears  that  the  testamonium 
and  attestation  clause  was  at  the  end  of  the  third  page,  very  much  space 
intervened,  twenty-three  and  a  half  inches  or  such  a  matter,  between 
the  disposing  clause  written  in  the  will  and  where  the  testator  signed  at 
the  end  of  the  testamonium  clause.  Judge  Mather,  in  his  decision,  indi- 
cated that  the  law  that  governed  him  in  the  decision  very  much  were 
the  decisions  in  Irmn  v.  Jacques,  71  Ohio  St.  395  [73  N.  E.  Rep.  683 ; 
69  L.  R.  A.  422],  and  Sears  v.  Sears,  77  Ohio  St.  104  [82  N.  B.  Rep. 
1067].    I  might  say,  before  passing  to  that,  howevor,  that  in  the 
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cited  by  counsel,  Willis  v.  Low,  Robinson's  Ecclesiastical  Report,  which 
is  an  English  case,  it  is  very  evident  to  counsel  and  the  court  that  the 
court  was  holding  very  dose  to  the  technicalities  of  the  law.  This  was 
a  case  in  which  some  three  pages  had  been  used.  At  the  bottom  of  the 
third  page  there  was  sufficient  room,  consisting  of  something  like  eight- 
tenths  of  an  inch,  as  we  recall  it,  where  the  testator  might  have  signed, 
and  where  there  was  room  also  for  the  attesting  witnesses  to  sign. 
They  did  not,  however,  sign  at  the  bottom  of  that  page,  but  going  over 
on  the  fourth  page  and  partially  opposite  the  attesting  clause,  the 
testator  signed,  and  that  court  held  that  it  was  not  signed  as  provided 
by  their  statute  of  wills,  at  the  end  or  foot  thereof.  In  the  note  that  ia 
cited  in  that  case,  Willis  v.  Low,  supra,  the  will  was  written  on  the 
first  page  and  part  on  the  second  page,  and  then  quite  a  blank  space 
intervened  between  what  was  written  on  the  second  page  and  the  bot- 
tom of  the  second,  being  nearly  four  inches,  the  scrivener  then  passed 
to  the  third  page  and  without  commencing  on  the  top  of  the  third  page 
dropped  down  some  two  or  three  inches,  then  wrote  the  testamonium 
clause  and  the  testator  signed ;  I  am  inclined  to  think  if  I  recollect,  that 
so  far  as  appears  in  that  case  the  testator  and  witnesses  all  signed  at 
the  end  of  the  attestation  clause.  It  does  not.  appear  that  a  printed 
blank  form  was  used  but  it  was  written  by  the  scrivener.  Now,  as  to 
the  cases  in  Ohio,  Irwin  v.  Jacques  and  Sears  v.  Sears,  supra:  First, 
in  Irwin  v.  Jacques,  there  were  two  irregularities  apparently  in  this 
case.  First,  the  testator  did  not  sign  the  will  at  the  end  of  the  testa- 
monium clause,  but  there  was  a  blank  space  between  the  testamonium 
clause  and  attestation  clause  of  some  length,  an  inch  or  two  evidently 
left  for  the  testator  to  sign,  and  which  space  he  did  not  use  for  that 
purpose,  but  did  sign  at  the  end  of  the  attestation  clause.  Not  very 
much  is  said  about  that,  however,  in  this  case,  but  the  case  seemed  to 
turn  very  largely  on  a  disposing  part  of  the  will  that  wa'S  written  on 
the  margin  and  opposite  the  end  of  the  will,  or  testamonium  and  at- 
testation clauses;  and  this  marginal  reference  was  evidently  a  dispos- 
ing part  of  the  will.  It  was  not  connected,  so  far  as  appeared  by  the 
will,  in  any  way  with  the  body  of  the  will  written  in  the  ordinary  place 
for  writing  the  will.  Not  connected  by  any  mark  or  sign,  or  any  indi- 
cation whatever  that  it  had  anything  to  do  with  the  rest  of  the  will. 
More  than  that,  this  was  written  on  the  margin  below  even  where  the 
testator  signed,  at  least  a  portion  of  it,  or  at  the  bottom  of  the  attesta- 
tion clause  and  the  court  held  that  because  of  that  fact,  the  will  was  not 
signed  at  the  end  as  provided  by  the  statute.    The  court  says: 

"The  lower  end  of  the  clause  is  an  inch  or  more  below  and  to  the 
left  of  the  name  of  the  witnesses,  and  three  inches  below  and  to  the  left 
of  the  signature  of  the  testator." 

This  case  seemed  to  hinge  and  turn  upon  that  question,  as  I  said, 
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and  very  little,  if  anything,  was  said  about  the  fact  that  the  testator 
did  not  sign  at  the  end  of  the  testamonium  clause  but  at  the  end  of  the 
attestation  clause,  so  that  case,  in  our  judgment  does  not  help  the  court 
very  materially  in  this  case  at  issue. 

Now,  coming  to  Sears  v.  Sears,  supra,  which,  so  far  as  we  know,  is 
the  last  utterance  of  the  Supreme  Court  of  this  state  on  this  question. 
We*  find  a  case  like  this :  Here  was  a  will  that  was  written,  and  be- 
tween the  last  of  the  disposing  part  of  the  will  as  written  by  the 
scrivener  and  the  testamonium  clause  was  a  space  of  something  like  six 
inches,  as  said  by  the  court.  Then  follows  the  testamonium  clause. 
The  testator  did  not  sign  at  the  end  of  the  testamonium  clause 
but  after  the  attestation  clause  the  testator  signed.  The  court 
goes  into  a  learned  discussion  of  the  law  on  this  question 
in  other  states  and  in  England,  and  also  regarding  the  question  that  is 
treated  by  Judge  Mather,  and  which  has  often  been  referred  to  as  to 
the  intention  of  the  testator  not  governing,  but  what  was  the  intention 
of  the  legislature,  in  the  act  itself.  We  call  attention  of  counsel  to  what 
the  court  in  this  case  said,  about  intention,  with  relation  to  what  in  fact 
was  the  end  of  the  will.  Whether  in  fact  the  end  of  the  will  is  at  the 
end  of  the  disposing  part  of  the  will,  or  at  the  end  of  the  testamonium 
clause.  So  far  as  we  have  been  able  to  discover  the  court  nowhere,  in 
this  case  of  Sears  v.  Sears,  supra,  intimates  otherwise  than  that  if  the 
testator  had  signed  that  will  at  the  end  of  the  testamonium  clause  it 
would  have  been  a  valid  will,  notwithstanding  the  fact,  that  as  much 
space  intervened  between  the  disposing  part  of  the  will  and  the  testa- 
monium clause,  as  appears  in  the  will  before  us.  Nowhere  do  we  find 
in  that  case,  and  we  have  read  it  carefully,  and  if  there  is  anything  we 
failed  to  find  it,  that  the  court  intimates  that  it  would  in  any  way  affect 
the  validity  of  the  will,  the  fact  that  there  was  a  blank  space  between 
the  disposing  part  and  testamonium  clause.  Now  the  court  said,  and 
we  call  attention  to  the  matter  of  intention  in  Sears  v.  Sears,  supra, 
on  page  127: 

"In  the  case  before  us  the  will  is  not  signed  by  the  testatrix  at 
the  end  thereof.'' 

The  testamonium  clause  is  as  follows: 

"In  testimony  whereof,  I  have  set  my  hand  to  this  my  last  will 
and  testament  at  Lakewood,  Ohio,  this  sixth  day  of  June,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  three.'* 

Then  follows  a  blank  space  with  a  dotted  line  evidently  intended 
for  the  placing  of  the  signature  of  the  testatrix,  which  does  not  appear 
there.    The  court  says: 

"The  obvious  purpose  for  which  this  blank  line  was  left  was  for 
the  signature  of  the  testatrix,  and  it  was  intended  as  the  end  of  the 
will.     The  absence  of  her  signature  there  not  only  discloses  that  the 


Digitized  by 


Google 


Dec.]  NISI  PRIUS  AND  GENERAL  TERMS  427 

Crafts  V.  Wilber. 

will  is  not  signed  by  her  at  the  end  thereof,  but  also  implies  that  she 
did  not  sign  it  at  all." 

So  that  to  us  it  seems  the  court  has  very  clearly  indicate4  that  the 
end  of  the  will  as  intended  by  the  testatrix  was  at  the  end  of  the 
testamonium  clause;  and  as  we  have  said,  notwithstanding  in  this  will 
there  appeared  to  be  a  blank  space  of  six  inches  between  the  end  of  the 
disposing  part  of  the  will  and  the  testamonium  clause. 

How  the  court  in  Shelby  county  could  have  used  that  on  which  to 
base  his  decision  we  are  unable  to  see. 

It  might  be  contended  that  it  would  make  no  difference  whether 
there  was  a  space  of  one  inch  or  twenty  inches  between  the  end  of  the 
disposing  clause  and  testamonium  clause,  yet  it  might  make  some  dif- 
ference. In  the  words  of  the  Supreme  Court  perhaps  in  Baker  v. 
Baker,  supra,  the  court  used  the  word  th<»  will  was  signed  in  substantial 
compliance  with  the  statute,  and  that  may  have  been  what  the  court 
meant  by  this.  Now  under  that  decision  of  the  case  of  Sears  v.  Sears, 
supra,  taking  the  will  before  us,  written  on  the  first  page  and  entirely 
written  on  the  first  page,  evidently  regular  on  its  face,  with  no  inter- 
lineations or  additions,  alteration  or  interpolation,  with  no  more  space 
intervening  than  evidently  intervened  in  the  case  of  /Scars  v.  Sears  be- 
tween the  disposing  clause  and  testamonium  clause,  and  where  that  case 
seemed. to  turn  entirely  upon  the  fact  that  the  testamonium  clause  was 
as  the  court  said,  the  end  of  the  will,  and  that  the  testatrix  did  not 
sign  it  there  and  therefore  did  not  sign  it  at  the  end  of  the  will  but 
after  the  attestation  clause,  that  not  appearing  here,  we  are  unable  to 
see  how  the  law  in  this  state  would  lead  us  to  sustain  this  motion.  We 
may  be  wrong  about  it,  if  we  are,  the  parties  have  their  remedy,  and 
we  overrule  the  motion. 

Thereupon  contestant  offering  no  evidence  the  court  directed  a 
verdict  for  defendant  sustaining  the  validity  of  the  will. 
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ATTORNEY  AND  CLIBNT. 

[Richland  Common  Pleas,  September  Term,  19<W.] 

Nicholas,  Seward  and  Wickham,  JJ. 

In  re  George  Morehouse. 

1.  Evidence  to  Disbar  Attobnet  Must  be  Clear,  Convincino  and  Satispactobt. 

The  importance  of  the  office  of  attorney  at  law  demands  that  no  one  shall 
be  deprived  of  his  office  for  light  and  trivial  offenses,  nor  for  more 
serious  and  grrave  offenses  except  upon  clear,  convincing  and  satis- 
factory evidence. 

2.  Cehtificatb  of  Attobnet  to  Pbaci^ice  is  Voucher    of    Supreme    Coubt   or 
Leqal  Ability  and  Moral  Charactfr. 

The  certificate  of  admission  to  the  bar  is  a  voucher  by  the  Supreme  Court 
of  the  good  moral  character  of  an  attorney,  his  competency  to  give  ad> 
vice  in  legal  matters  and  conduct  legal  proceedings  of  attorneys;  and 
that  he  will  deal  with  his  clients  with  honesty  and  fidelity  to  their  in- 
terests; the  public  is  entitled  to  so  understand  its  intendment  and  rely 
upon  the  court's  indorsement  of  such  qualities;  and  upon  a  court's  be- 
ing informed  that  one  does  not  possess  these  requisite  characteristics 
its  duty  is  to  remove  him  from  such  office.  The  bar,  likewise,  are  bound 
to  see  to  it  that  the  attention  of  the  court  be  directed  to  the  remofral  of 
unfit  and  unworthy  members. 

t.  Misconduct  in  Office  of  Attorney. 

The  retention  for  four  months  by  an  attorney  of  money  of  his  client  with- 
out excuse  or  right  to  do  so,  in  face  of  repeated  demands  upon  him  for 
it  is  misconduct  in  office. 

[Syllabus  approved  by  the  court] 

H.  T.  Manner  and  A.  S.  Beach,  for  plaintiff. 
H.  L.  McCray  and  J.  P.  Seward*  for  defendant . 

WICKHAM,  J. 

This  is  a  disbarment  proceeding.  In  compliance  with  an  order  oi 
this  court,  H.  T.  Manner  and  A.  S.  Beach,  members  of  this  bar,  filed 
a  complaint  on  September  8,  1908,  charging  George  Morehouse,  an  at- 
torney at  law  and  member  of  the  bar  of  this  county,  with  misconduct 
in  o£Sce.  The  matter  constituting  the  alleged  misconduct,  as  charged 
in  the  complaint,  is,  in  substance,  that  in  November,  1906,  while  acting 
in  the  capacity  of  an  attorney  for  an  old  lady  whose  name  is  Merc^ 
Boyce,  the  respondent  received  from  the  probate  court  of  this  county 
the  sum  of  $350,  which  was  the  money  value  of  her  inchoate  right  of 
dower  in  certain  lands,  sold  by  order  of  said  court,  in  a  suit  brought 
for  that  purpose  by  the  guardian  of  her  husband,  Josiah  Boyce,  as 
imbecile;  that  the  respondent,  although  frequent  demands  have  been 
made  upon  him  by  his  client,  has  failed  and  refused  to  pay  or  aocount 
to  her  for  the  money  so  received,  or  any  part  thereof. 

We  approach  the  consideration  of  this  case,  and  the  other  caaes 
submitted  to  us,  with  a  profound  sense  of  their  importance.  Hey  ax« 
each  of  the  greatest  importance  to  the  respondents  respectively,  for 
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they  involye  their  right  to  follow  their  chosen  vocation  in  life  to  main- 
tain  themselves  and  their  families;  and  the  right  to  be  known  as  mem- 
bers, and  to  exercise  all  the  rights  and  privileges  of  the  honorable 
profession  of  the  law. 

We  recognize  that  no  one  possesses  the  requisite  educational  qual- 
ifieations  of  admission  to  the  bar  of  our  state  without  years  of  laborious 
study;  that  the  time,  labor,  and  expense  required  to  fit  one  for  the  bar, 
makes  the  office  of  attorney  of  great  importance,  and  no  one  should 
be  deprived  of  his  office  for  light  and  trivial  offenses ;  nor  for  more 
serious  and  grave  offenses,  except  upon  sufficient  evidence.  To  be  suf- 
ficient, the  evidence  should  be  more  than  a  mere  preponderance;  it 
should  be  clear,  convincing  and  satisfactory. 

On  the  other  hand,  we  realize  the  importance  of  the  cases  to  the 
public,  to  the  bench,  and  to  the  bar  of  the  state.  Applicants  for  ad- 
mission to  the  bar  of  our  state  must  not  6nly  possess  the  required 
edneational  qualifications  but  they  must  also  show  that  there  is  con- 
joined wiUi  knowledge  and  skill,  that  ancient  requirement  of  the  law — 
integrity  of  character.  When  an  applicant  has  satisfied  the  examining 
eommittee,  by  recommendation  and  examination^  that  he  possesses  these 
qualifications,  and  is  recommended  to  the  Supreme  Court  for  admission, 
the  court  administers  to  him  an  oath  to  support  the  constitution  and 
laws  of  the  United  States  and  the  state  of  Ohio,  and  to  honestly  demean 
himself  in  office.  He  then  receives  from  the  clerk  of  our  highest  judicial 
tribunal  a  certificate,  that  the  applicant  named  therein  is  a  person  of 
good  moral  character;  that  he  is  competent  to  give  advice  in  legal  mat- 
ters and  to  conduct  legal  proceedings.  The  certificate  of  good  moral 
character  is  a  voucher  by  the  Supreme  Court  that  the  attorney  will 
deal  with  his  clients  with  honesty  and  fidelity  to  their  interests.  It  is 
intended  to  be  so  understood  by  the  public.  They  have  a  right  to  rely 
on  the  court's  indorsement  of  the  attorney  for  honesty  and  integrity. 
In  bis  employment,  the  attorney  is  often  intrusted  by  his  client  with 
interests  of  the  highest  character.  It  involves  life,  liberty,  property, 
and  domestic  relations.  It  is  indispensable  that  the  attorney  be  trust- 
worthy, and  of  unswerving  integrity  of  character  in  his  official  rela- 
tions; that  he  keep  faith  with  his  client  and  betray  no  confidence.  In 
these  thmgs  the  public  have  the  right  to  be  protected.  Justice  to  the 
<^onrt,  and  the  honor  of  his  profession,  demand  that  he  act  with  fidelity 
and  honesty  with  the  interests  intrtisted  to  his  care.  If  he  fall  short 
of  this,  and  shows  T)y  his  conduct  that  he  does  not  possess  these  requisite 
^characteristics,  it  is  the  plain  duty  of  the  court,  when  so  officially  in- 
fomcd,  to  remove  the  attorney  from  his  office,  to  the  end  that  the 
public  BQjiy  be  so  protected  from  imposition,  and  the  integrity  and 
honor  of  the  profession  may  be  maintained. 

These  general  observations  apply  to  all  the  cases  submitted  to  us. 
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They  embody  principles  that  have  been  announced  and  adhered  to  by 
the  courts  of  most  of  the  states  of  this  country  from  time  immemorial. 
The  adjudicated  cases  speak  as  with  one  voice  in  their  prodamatioD. 
They  are  so  well  supported  by  reason  and  necessity,  that  we  apprehend 
their  correctness  would  not  be  questioned  by  any  lawyer  worthy  of 
the  title. 

At  this  point  it  may  not  be  amiss  to  say  that  it  is  a  duty  devolving 
on  the  members  of  the  bar  to  see  to  it  that  no  unfit  or  unworthy  member 
be  permitted  to  remain  in  their  ranks,  without  bringing  the  matter  to 
the  attention  of  the  courts.  They  owe  this  duty  to  themselves  as  mem- 
bers of  the  bar  and  officers  of  the  courts,  and  to  the  profession  at  large; 
for  it  is  only  by  the  elimination  of  the  delinquents  that  we  can  pre- 
serve the  administration  of  justice,  the  purity  of  the  courts,  and  main- 
tain the  high  standing  of  the  legal  profession — essential  elements  of 
civilized  society. 

On  a  consideration  of  the  evidence  of  the  case  in  hand^  we  find 
that  late  in  November,  1906,  the  respondent,  George  Morehouse,  re- 
ceived from  the  probate  court  of  this  county  the  sum  of  $350,  which 
was  the  value  of  Mrs.  Boyce's  inchoate  right  of  dower  in  the  lands  be- 
longing to  her  husband,  which  had  recently  theretofore  been  sold.  The 
fact  that  he  received  the  money  is  admitted  by  him.  Soon  after  the 
receipt  of  the  money  by  Mr.  Morehouse,  Mrs.  Boycc  and  Mrs.  Williams 
appeared  at  his  office.  Mrs.  Boyce  testifies,  and  she  is  supported  by  the 
testimony  of  Mrs.  Williams,  that  she  then  and  there  demanded  the 
money  from  Mr.  Morehouse.  This  is  denied  by  Mr.  Morehouse,  who 
claims  that  the  money  was  left  with  him  for  safe-keeping.  Mrs.  Boycc 
made  frequent  visits  to  the  office  of  Mr.  Morehouse  from  about  Decem- 
ber 1,  1906,  to  March  25,  1907.  She  so  testifies  and  her  testimony  is 
corroborated  by  Mrs.  Williams.  She  says  that  the  purpose  of  her  visits 
at  the  office  of  Mr.  Morehouse  was  to  secure  the  money  due  to  her  from 
him.  Mr.  Pritzinger,  the  witness  called  by  Mr.  Morehouse,  says  in  his 
testimony  that  both  Mrs.  Boyce  and  Mrs.  Williams  were  at  Mr.  More- 
house's office  several  times  that  winter,  and  Mr.  Morehouse  himself 
says  in  his  testimony,  in  substance,  that  he  was  greatly  annoyed  by  Mis. 
Boyce 's  visits  both  before  and  after  March  25,  1907. 

The  fact  is  well  established  that  she  was  there  many  times  between 
the  receipt  of  the  money  by  Mr.  Morehouse  and  March  25,  1907,  and 
that  she  was  there  to  get  the  money  due  to  her  from  Mr.  Morehouse  we 
think  there  can  be  no  question.  There  is  no  evidence  to  show  that  she 
was  theiy  for  any  other  purpose.  There  was  no  business  of  hers  in  the 
hands  of  Mr.  Morehouse  that  would  call  her  to  his  office.  The  fact  that 
she  was  there  many  times  for  her  money  between  those  dates  is  incon- 
sistent with  the  claim  of  the  defendant  that  he  had  her  money  for 
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safe-keeping  and  was  ready  and  willing  to  turn  it  over  to  her  at  any 
time  she  demanded  it. 

We  are  satisfied  from  the  evidence  that  the  testimony  of  Mrs. 
Boyce  and  Mrs.  Williams,  in  regard  to  the  statements  made  by  Mr. 
Morehouse  to  Mrs.  Boyce  early  in  December,  and  the  frequent  demands 
made  upon  him  by  Mrs.  Boyce  for  the  money,  are  true,  and  we  have 
no  difficulty  in  finding,  in  view  of  all  of  the  circumstances  of  the  case, 
that  after  receiving  her  money  Mr.  Morehouse  appropriated  it  to  his 
own  use,  and  when  she  called  for  it  he  was  unable  to  pay  it  to  her.  Ac- 
cording to  his  own  statements  and  admission,  and  accepting  for  the 
purpose  his  version  of  the  facts,  he  has  $150  of  her  money  which  he  has 
never  offered  to  pay,  nor  any  part  thereof,  since  March  25,  1908. 

Mr.  Morehouse  claims  that  he  borrowed  the  $350  of  Mrs.  Boyce  on 
March  25,  1907,  for  one  year.  This  is  denied  by  Mrs.  Boyce,  and  the 
evidence  shows  that  she  was  a  frequent  caller  at  his  office  after  that 
date,  demanding  her  money. 

We  are  of  the  opinion  that  there  was  no  loan  of  the  $350  to  Mr. 
Morehouse  on  March  25,  1907.  That  Mrs.  Boyce  frequently  demanded 
payment  after  that  date  is  admitted  by  Mr.  Morehouse,  and  he  wrote 
two  letters  to  her  in;which  no  mention  is  made  of  the  loan  of  the  money. 
We  cannot  conceive  why  Mr.  Morehouse,  if  he  was  unable  to  pay  the 
money  in  July  and  August  of  1907,  did  not  mention  the  fact  of  the  loan 
in  the  letters,  if  he  had  borrowed  the  money.  If  he  had  in  fact  bor- 
rowed the  money  of  her,  the  best  excuse  in  the  world  for  not  paying 
her  after  that  date  would  be  that  he  had  borrowed  it  for  one  year  and 
was  not  bound  to  pay  it  until  the  year  had  expired. 

The  execution  of  the  written  instruments  called  receipts,  intro- 
duced in  evidence,  is  involved  in  more  or  less  uncertainty.  Mrs.  Boyce 
is  positive  that  she  never  received  the  so-called  ** first  receipt."  Mr. 
Morehouse  squarely  contradicts  her  in  that  respect.  ITie  fact  that  the 
so-called  ** second  receipt,"  given  March  25,  1907,  bears  date  December, 

1906,  is  not  satisfactorily  explained.  But  however  the  fact  may  be 
in  regard  to  the  execution  of  the  receipts,  we  are  satisfied  on  the  whole 
case  that  Mr.  Morehouse,  at  least  from  November,  1906,  to  March  25, 

1907,  was  guilty  of  failing  to  pay  to  his  client  the  money  that  had  been 
collected  by  him  for  her,  and  therefore  is  guilty  of  misconduct  in  office. 

The  retention  of  money  of  his  client  by  an  attorney  for  four 
months,  without  any  excuse  or  .right  to  do  so,  in  the  face  of  repeated 
demands  upon  him  for  it,  is  misconduct  in  office.  And  upon  the  ques- 
tion of  the  loan  we  find  that  there  was  no  loan,  and  consequently  Mr. 
Morehouse  was  guilty  of  misconduct  in  office  after  March  25,  1907 ;  and 
in  fact,  as  we  have  before  stated,  has  been  guilty  of  failing  to  pay  Mrs. 
Boyce,  according  to  his  own  claims,  the  $150  which  he  does  not  deny 
has  been  due  her,  since  March  25,  1908. 


Digitized  by 


Google 


432  SUPKRIOR  AND  COMMON  PLEAS  COURTS.  [19 

Richland  Common  Pleas. 

In  determining  what  judgment  should  be  rendered  in  thu  case 
we  have  taken  into  consideration  that  there  is  but  a  single  charge 
against  the  defendant.  If  he  had  told  the  truth  upon  the  witness  stand, 
as  we  believe  it  to  be,  he  would  have  stood  in  a  better  light  before  the 
court!  But  notwithstanding  that,  and  in  view  of  all  of  the  facts  and 
circumstances  of  the  case,  the  judgment  of  the  court  is  that  he  be  sus- 
pended from  the  practice  of  the  law  for  the  period  of  one  year  from 
this  date,  and  pay  the  costs  of  the  prosecution  of  the  charge. 

I  am  compelled  to  say  that  our  finding  and  judgment  in  this  case 
is  that  of  a  majority  only  of  the  court.  One  of  our  number  is  of  the 
opinion  that  the  evidence  is  insufficient  to  warrant  a  finding  of  guilty 
of  misconduct  in  office,  and  he  therefore  dissents  from  the  judgment 
of  the  majority  of  the  court. 

Seward*  J.,  concurs. 

Nicholas,  J.,   dissents. 


COLLEGES  AND  UNIVERSITIES— TAXATION. 

[Knox  Common  Pleas,  May  Term,  1908.] 
•Kenyon  College  v.  John  K.  Schnebly,  Tr. 

1^  College  Property  to  be  Eicempt  from  Taxation  Should  be  Used  Exclusivblt 
AS  Such. 
Section  2732  Rev.  Stat.,  exempting  from  taxation  "all  public  colleges 
♦  *  •  all  buildings  •  •  •  lands  connected  with  public  InBtito- 
tions  of  learning,  not  used  with  a  view  to  profit,'*  requires  that  the 
property  be  used  exclusively  for  educational  purposes.  Hence,  property 
used  for  residence  purposes  by  college  professors,  vacant  lots,  unpro- 
ductive woodlands,  agricultural  lands,  pasturing  lands,  are  not  ex- 
clusively educational  uses  and  are  not  exempt  from  taxation;  nor  is  a 
water  pumping  station  supplying  water  to  residences  of  college  pro- 
fessors and  others. 

2.  Preparatory  School  Property  not  Taxable. 

A  contract  by  which  certain  persons  were  to  take  charge  of  and  conduct 
a  grammar  school  and  preparatory  department  for  a  college  and  pay  the 
college  a  stipulated  sum  yearly,  and  encourage  students  subsequently 
to  attend  the  college,  the  college  also  applying  part  of  the  money  re- 
ceived from  such  students  for  improvements,  etc.,  on  the  property,  is 
not  a  contract  with  a  view  to  profit  on  the  part  of  the  college  within 
the  meaning  of  Sec.  2732  Rev.  Stat,  and  such  property  is  not  taxabla 
[Syllabus  approved  by  the  court] 

H.  H.  &  R.  M.  Qrccr  and  T.  P.  Linn,  for  plaintiff. 
W.  A.  Hosack,  for  defendant. 

WICKHAM,  J. 

This  action  was  Brought  by  the  plaintiff  to  enjoin  the  defendant, 
as  treasurer  of  Knox  county,  from  collecting  the  tazes,  penalty  and 
interest  on  twenty-three  separate  tracts  or  parcels  of  real  estate  belong- 
•Modifled,  Kenyon  College  v.  Schnehly,  31  O.  C.  C.  150  (12  N.  S.  1). 
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ing  to  the  plaintiff,  which  the  auditor  of  the  county  placed  on  the  tax 
duplicate,  with  one  or  two  exceptions  only,  for  the  years  1901  to  1907, 
inclusive. 

It  is  the  claim  of  the  plaintiff  that  the  several  pieces  of  real  estate 
.described  by  it  in  its  petition  are  exempt  from  taxation;  the  defendant,  ' 
as  treasurer,  claims  that  it  is  all  taxable.  A  temporary  injunction  was 
granted  at  the  time  the  suit  was  commenced,  and  the  defendant  was 
temporarily  restrained,  as  prayed  by  the  plaintiff,  and  the  cause  is  now 
submitted  to  the  court  on  its  merits. 

The  statute  under  which  the  plaintiff  claims  the  property  de- 
scribed in  its  petition  to  be  exempt  from  taxation  is  that  part  of  Subd. 
1  of  Sec.  2732  Rev.  Stat.,  which  is  expressed  in  the  following  language : 

''All  public  colleges,  public  academies,  all  buildings  connected 
with  the  same,  and  all  lands  connected  with  public  institutions  of 
learning,  not  used  with  a  view  to  profit.'' 

The  classes  of  property  that  are  made  exempt  from  taxation  by 
this  language  are: 

1.  All  public  colleges  or  academies. 

2.  All  buildings  connected  with  the  same. 

3.  All  lands  connected  with  public  institutions  of  learning,  not 
used  with  a  view  to  profit. 

The  legislative  intent  of  the  language  describing  the  first  class  is 
not  easily  discerned.  A  college  is  not  a  corporal  thing;  it  is  a  corpora- 
tion. It  is  intangible ;  it  is  only  its  property  that  is  tangible,  and  it  is 
only  tangible  property  that  is  taxable.  It  would  be  ridiculous  to 
speak  of  a  levy  of  a  tax  on  a  college,  except  by  way  of  a  tax  on  its 
tangible  property.  Our  view  is,  that  the  language,  *'A11  public  col- 
leges," is  meaningless,  and  that  the  legislative  intent  is  found  in  and 
covered  by  the  language  in  classes  2  and  3,  which  deal  with  the  lands 
and  buildings  of  public  colleges,  and  nothing  else  is  intended  by  that 
part  of  the  section. 

Before  construing  the  language  of  the  statute,  it  may  be  premised 
that  the  plaintiff  is  a  public  college  within  the  meaning  of  the  first 
subdivision  of  the  section.  And  further,  that  it  is  an  institution  of 
purely  public  charity  within  the  sixth  subdivision.  Gerke  v.  Purcell, 
25  Ohio  St.  229;  Cleveland  Library  Assn.  v.  Pelton,  36  Ohio  St.  253; 
lAtile  V.  Seminary,  72  Ohio  St.  417  [74  N.  E.  Rep.  193.] 

We  do  not  consider  it  a  matter  of  importance,  however,  whether 
the  question  of  exemption  of  the  plaintiff's  property  arises  under  the 
first  or  sixth  subdivision  of  the  statute  for  it  is  determined  by  the  use 
to  which  the  property  is  applied. 

**The  use  to  which  the  property  is  devoted  determines  its  right  to 

28  Dec.    Vol.  19 
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exemption,  under  any  clause  of  the  section."  Watterson  v.  Halliday, 
77  Ohio  St.  150  [82  N.  E.  Rep.  962],  opinion. 

**A11  buildings  connected  with  the  same"  (t.  e.,  public  colleges) 
are  exempt.  Connected  how,  or  in  what  manner?  Not  physically, 
certainly.  It  would  be  a  reflection  on  one's  intelligence  to  assume  that 
he  would  claim  it  meant  physical  connection  of  the  building  with  the 
land  used  for  the  college  purposes;  not  to  speak  of  the  impossibility 
of  a  physical  connection  of  a  building  with  an  incorporeal  thing  or 
person  created  by  fiction  of  law,  and  existing  only  in  idea.  The  con- 
nection, then,  of  the  building  with  the  college,  must  be  one  of  use.  It 
might  be  expressed  in  this  form,  ''AH  buildings  belonging  to  a  college 
and  used  by  it  for  educational  purposes  are  exempt.'* 

The  same  construction  should  be  placed  on  the  clause  following: 
**A11  lands  connected  with  public  institutions  of  learning/'  The  con- 
nection must  be  in  use,  and  the  use  must  be  of  an  educational  character; 
that  is,  one  that  enables  the  college  to  better  carry  on  the  work  for 
which  it  is  created. 

The  educational  use  to  which  the  property  is  applied  must  be  ex- 
clusive. The  property  must  not  be  used  in  whole  or  in  part  for 
profit.  *'Not  used  with  a  view  to  profit,"  applies  to  both  buildings 
and  land,  and  the  cases  sustain* the  construction  that  the  property 
is  not  exempt  unless  the  property  is  used  exclusively  for  educational 
purposes. 

In  Cleveland  Library  Assn,  v.  Pelton,  36  Ohio  St.  253,  the  court, 
speaking  on  this  subject  say^  at  page  259 : 

"The  argument  is,  that  as  the  word  exclusively  is  omitted  in  the 
act  of  1864,  it  was  intended  to  change  the  law  as  construed  in  Cin- 
cinnati College  v.  State,  and  that  now,  if  part  only  of  the  building  is 
so  used,  and  the  residue  is  rented,  the  whole  is  exempt.  This  con- 
struction would  defeat  the  limitation  found  in  the  words  *not  leased 
or  otherwise  used  with  a  view  to  profit.'  " 

In  Watterson  v.  Halliday,  supra,  the  court  say,  at  page  173 : 

"And  in  this  connection  it  is  well  to  note  the  frequency  of  the 
use  of  the  word  exclusively  in  the  several  clauses  of  Sec.  2732,  supra. 
It  was  evidently  intended  that  such  word  should  be  given  si)ecial  con- 
sideration when  the  right  to  exemption  of  property  is  presented  for 
decision,  and  its  frequent  use  by  the  legislature,  we  think,  is  signif- 
icant." 

The  same  construction  was  placed  on  the  part  of  the  section  un- 
der consideration  by  the  circuit  court  of  Cuyahoga  county  in  Meyers 
V.  Akins,  4  Circ.  Dec.  425,  427  (8  R.  228). 

"The  language  in  the  section  preceding  that  quoted  shows  con- 
clusively that  all  that  is  necessary  to  exempt  the  properly  is,  that  it 
shall  be  used  exclusively  for  the  purposes  named." 
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Keeping  in  mind  the  foregoing  rules  of  construction,  we  come  now 
to  a  consideration  of  the  facts  of  the  case  and  their  application  of  the 
different  pieces  of  property  claimed  by  the  plaintiff  to  be  exempt. 

Tract  No.  1  (as  described  in  the  petition)  known  as  Dr.  Pierce's 
residence,  tract  No.  2,  called  Park  Cottage,  tract  No.  3,  known  a3 
Professor  Benson's  Cottage,  tract  No.  4,  known  as  Sunset  Cottage, 
tract  No.  5,  known  as  Prof.  Hitchcock's  residence,  tract  No.  9,  con- 
sisting of  three  acres,  on  which  are  two  dwellings,  known  as  Dr. 
Jones'  house  and  Prof.  West's  residence;  tract  No.  10  known  as  Dr. 
Davies'  residence,  tract  No.  11  of  one-half  acre  known  as  the  Poote 
property;  tract  No.  12  called  the  janitor's  residence;  tract  No.  13 
known  as  Prof.  Newhall's  residence,  and  tract  No.  1  on  page  6  of 
petition  known  as  the  residence  of  Mr.  Rust,  may  be  all  classed 
together.  The  evidence  shows  that  they  are  residence  properties,  oc- 
cupied for  years  and  still  occupied  as  homes  or  residences  of  pro- 
fessors of  the  college,  but  with  one  exception,  the  janitor's  residence. 

The  properties  are  not  used  exclusively  for  educational  purposes. 
They  are,  in  a  sense,  rented  or  leased  to  their  occupants. 

Dr.  Duvall,  one  of  the  prgfessors  and  the  treasurer  of  the  college 
testifies : 

**If  we  hadn't  those  (the  residences)  we  would  probably  have  to 
pay  higher  cash  salaries.  It  is  part  of  the  professor's  compensation, 
and  if  it  was  more  advantageous  to  us  to  sell  it  and  put  the  money  out  on 
interest  and  pay  the.  professors  a  higher  salary,  we  would  probably 
do  it.  It  is  a  question  of  making  the  best  use  of  the  property  and 
keeping  up  the  expenses  of  the  institution." 

The  evidence  is  that  no  rental  is  paid  in  cash  by  any  of  the  oc- 
cupants. The  professors  are  employed  and  paid  a  salary,  and  in  ad- 
dition a  residence  is  furnished  each  if  he  has  a  family.  It  is  under- 
stood by  them  when  they  are  employed  that  in  addition  to  their  salary, 
they  are  to  have  a  residence  rent  free;  but,  as  Dr.  Duvall  says,  the 
use  of  the  residence  may  be  regarded  as  part  of  their  compensation. 

Residence  properties  are  no  part  of  the  institution  of  learning 
and  are  not  necessary  to  its  existence,  and  should  be  clearly  dis- 
tinguished from  the  college  buildings  used  as  libraries,  recitation 
rooms,  and  in  other  ways  as  a  part  of  the  institution  itself. 

I  have  been  much  interested  in  the  case  of  Kendrick  v.  Farquhar, 
8  Ohio  189.  It  is  particularly  interesting  because  the  same  question 
was  involved  that  we  now  have  in  the  case  before  us  in  regard  to 
the  exemption  from  taxation  of  professors'  residences  of  Kenyon  Col- 
lege. The  case  went  to  the  Supreme  Court  from  this  county,  and  it 
originated  at  Gambler  more  than  seventy  years  ago.  The  plaintiff  was 
a  professor  of  Kenyon  College.  The  defendant  broke  and  entered  the 
plaintiff's  house  to  distrain  for  taxes  due  on  the  house.    The  plaintiff 
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brought  an  action  against  the  defendant  for  damages  on  the  groimd 
that  the  house  was  exempt  from  taxation,  and  the  defendant  was 
guilty  of  trespass  in  attempting  to  make  the  distraint.  I  commend  to 
counsel's  perusal  and  consideration  the  argument  of  that  able  lawyer 
of  this  bar,  and  counsel  for  the  defendant  in  that  case,  Henry  B. 
Curtis.  The  court  adopted  Mr.  Curtis'  view  of  the  case,  and  while 
the  statute  at  that  time  was  different  in  some  respects  from  our 
present  statute,  much  that  Mr.  Curtis  there  said  is  equally  as  ap- 
propriate now. 

Our  conclusion  is  that  the  residence  properties  hereinbefore 
designated  are  not  exempt  from  taxation. 

To  avoid  carrying  this  opinion  out  to  too  great  a  length,  we  will 
state  our  conclusions  in  reference  to  some  of  the  tracta  or  parcels  of 
real  estate,  without  giving  any  extended  reasons  therefor. 

Tract  No.  2,  on  page  7  of  the  petition,  consisting  of  four  acres 
of  land,  called  the  French  property:  This  is  now  a  vacant  lot;  the 
building  was  burned  sometime  ago;  just  when  the  evidence  does  not 
show.  The  property  is  not  used  in  any  manner  by  the  plaintiff  in 
connection  with  the  college,  and  is  not  exempt. 

Tract  No.  7,  in  consecutive  order  as  described  in  the  petition,  con- 
sisting of  twenty  acres  of  land  adjoining  the  cemetery:  This  is  a 
tract  of  unproductive  woodland  in  nowise  connected  with  the  college, 
in  the  statutory  sense  of  the  term.  In  the  case  of  each  tract  the 
burden  is  on  the  plaintiff  to  prove  it  is  exempt  from  taxation.  So 
far  as  the  evidence  shows  this  tract  is  held  by  the  plaintiff  for  specula- 
tive purposes,  with  a  view  of  prospective  profit.    It  is  properly  taxed. 

Tract  No.  8,  consists  of  ten  or  twelve  acres  of  land  used  for 
pasture  and  agricultural  purposes.  It  is  rented  by  the  college,  and 
has  been  rented  for  cash  or  grain  rent  for  a  number  of  years.  It  is 
used  with  a  view  to  immediate  profit,  and  is  taxable. 

Tract  No.  1  on  page  7  of  petition,  called  '* Bishop's  Backbone." 
This  is  a  tract  of  land  of  28.62  acres,  part  cleared  and  part  woodland. 
It  is  not  fit  for  agricultural  purposes,  but  is  used  in  part  for  pasturing 
stock.  It  belongs  to  the  same  class  of  property  as  the  20  acre  tract, 
and  is  taxable. 

Tract  No.  14,  page  6  of  petition :  This  is  a  tract  of  one-half  acre 
on  which  there  is  a  pumping  station,  some  wells,  and  a  small  house  m 
which  lives  the  employe  of  the  plaintiff  who  has  charge  of  the  pump- 
ing station.  It  appears  from  the  evidence  that  in  1902,  the  plaintiff 
constructed  a  water  plant  or  system  for  furnishing  water  to  the  college 
buildings,  the  homes  of  the  professors  of  the  college,  and  perhaps  other 
employes.  In  addition  to  that,  water  has  been  furnished  a  number 
of  the  citizens  of  the  village  who  are  in  nowise  connected  with  the 
college.    The  water  plant  was  constructed  and  has  since   been  msin- 
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tained,  and  a  rental  or  water  rate  charged  all  the  professors  and  other 
citizens  whose  residences  are  connected  with  the  plant.  The  revenue 
derived  from  the  sale  of  water  amounts  to  about  $180  per  year.  The 
use  of  the  one-half  acre  is  a  part  of  the  compensation  of  the  man  who 
attends  to  the  pumping  station.  The  maintenance  of  a  water  system 
and  sale  of  water  cannot  be  said  to  be  a  part  of  the  business  of  a 
public  college ;  the  land  used  for  that  purpose  is  diverted  from  college 
uses.  It  is,  no  doubt,  a  great  convenience  to  the  college  and  those  who 
are  fortunate  enough  to  be  its  patrons  as  purchasers  of  water  privileges ; 
but  lands  devoted  to  uses  that  are  convenient,  are  not,  for  that  reason, 
exempt  from  taxation.    This  property  is  properly  on  the  tax  duplicate. 

Tract  No.  15,  on  page  6  of  petition:  This  is  a  lot  65x130  feet  on 
which  is  located  the  stand  pipe  of  the  plaintiff's  water  plant.  It  is  a 
part  of  the  system  itself,  and  like  tract  No.  14,  and  for  the  same 
reasons,  is  taxable. 

Tract  No.  6,  subdivision  1,  page  3  of  petition : 

This  is  a  tract  of  land  of  forty-five  acres,  near  the  village  of 
Gambler,  commonly  known  as  the  Military  Academy  Grounds.  Taxes 
are  charged  on  this  tract  for  the  years  1901  to  1907,  both  inclusive. 
Prior  to  1900,  the  land  and  buildings  thereon  were  used  by  the  plain- 
tiff as  the  seat  of  its  preparatory  department.  In  November,  1899,  a 
contract  was  entered  into  between  the  plaintiff,  of  the  one  part,  and 
Hills  and  Wyant,  of  the  other  part,  by  which  Hills  and  Wyant  were 
to  take  charge  of  and  conduct  a  grammar  school  for  three  years,  from 
July  1,  1900.  The  contract  by  its  terms  was  renewable  for  two  years 
longer,  at  the  option  of  Hills  and  Wyant,  expressed  in  writing  six 
months  before  July  1,  1903.  It  appears,  however,  from  the  evidence, 
that  the  grounds  and  buildings  were  in  possession  of  Wyant  and  Wil- 
liams at  the  time  of  the  destruction  of  the  three  main  buildings,  which 
were  burned  early  in  February,  1906,  under  the  written  contract  with 
Hills  and  Wyant,  a  copy  of  which  is  in  evidence,  or  another  contract 
embodying  the  same  provisions. 

It  is  claimed  by  the  defendant  that  the  land  and  buildings  were 
taxable  for  the  years  1901  to  1905,  inclusive,  because  of  that  contract, 
which  is  denominated  a  lease;  that  by  leasing  the  property,  it  was 
used  by  the  plaintiff  with  a  view  to  profit,  and,  therefore,  became  tax- 
able. 

But  was  the  contract  really  a  lease?  Or,  what  would  probably  be 
a  more  pertinent  inquiry,  was  the  property,  by  the  contract,  let  or 
demised  by  the  plaintiff  with  a  view  to  profit  t  It  stipulated  for  the 
payment  by  Wyant  and  Williams  of  $2,000  yearly;  but  it  was  also 
agreed  by  the  college  that  one-half  of  all  the  money  re(*eived  by 
its  treasurer  from  students  admitted  into  Kenyon  College  from  the 
Grammar  School,  would  be  paid  to  Wyant  and  Williams,  but  not  for 
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more  than  two  years  after  the  admission  of  any  such  students;  and 
the  money  so  paid  was  to  be  expended  in  improvements,  etc.,  on  the 
property. 

It  was  further  stipulated  that  the  Grammar  School  should  be  con- 
ducted as  a  preparatory  school  for  Kenyon  College;  and  that  Wyant 
and  Williams  should  **use  their  earnest  efforts  to  obtain  for  said 
Grammar  School  the  largest  number  of  pupils  that  may  be  practicable,  • 
and  will  use  their  best  endeavors  and  influence  in  every  right  and 
proper  way  to  promote  the  welfare  and  prosperity  of  Kenyon  College, 
preserve  harmony  and  mutual  friendship  between  the  students  of  the 
college  and  Grammar  School,  and  to  secure  of  their  pupils  a  preference 
for  entering  Kenyon  College/' 

It  provided  further  that  the  grade  of  instruction  should  be  such 
as  to  fit  the  students  for  admission  in  the  Freshman  class  of  Kenyon 
College. 

Taking  the  contract  by  its  four  comers  and  construing  it,  we  are 
of  the  opinion  that  it  was  not  a  contract  made  with  a  view  to  profit 
on  the  part  of  the  college,  but  was  an  agreement  by  which  Wyant  and 
Williams  assumed  the  responsibility  of  the  management  and  control  of 
the  preparatory  department  of  the  college,  and  its  financial  responsibili- 
ties. The  **view  to  profit,"  if  any,  was  on  the  other  side  of  the  con- 
tract. But  whether  Wyant  and  Williams  did  actually  profit  by  the 
plan,  we  are  not  informed,  nor  is  it  material.  By  the  contract  the  col- 
lege did  not  relinquish  all  control  of  its  preparatory  department,  but 
by  its  terms  bound  the  other  parties  to  conduct  the  school  for  Kenyon 
College;  and  provided  for  an  immediate  forfeiture  of  the  contract  by 
a  breach  of  any  of  its  terms. 

We  find  and  hold,  that  the  contract  was  not  made  on  the  part  of 
the  college  with  a  view  to  financial  profit,  but  rather  with  a  view  of 
promoting  and  furthering  the  interests  of.  Kenyon  College,  as  a  public 
institution  of  learning.  It  follows  from  this  that  the  property  was  not 
taxable  for  the  years  1901  to  1905,  inclusive. 

After  the  buildings  were  burned  the  school  was  discontinued  on 
that  property,  and  it  has  not  since  been  used  for  that  purpose.  Some  of 
the  land  has  been  cultivated,  and  about  sixteen  acres,  in  all,  has  been 
used  for  agricultural  purposes.  The  remainder  is  mostly  woodland  and 
has  not  been  used  for  any  educational  purposes.  The  use  of  the  land  has 
been  diverted  from  college  purposes,  and  for  the  years  1906  and  1907 
belongs  in  the  same  class  of  property  as  "Bishop's  Backbone,"  and  is 
subject  to  taxation  for  those  years. 

Tract  6,  subdivision  2:  The  building  called  ''Drill  Hall.''  This  was 
one  of  the  buildings  used  by  the  Grammar  School.  Since  the  fire  its  use 
for  school  purposes  has  been  abandoned.  The  only  use  to  which  it  has 
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been  put  is  storage.  Like  the  land  it  should  not  be  taxed  for  the  years 
1901  to  1905,  but  is  taxable  for  the  years  1906  and  1907. 

Tract  6,  subdivision  3:  The  building  called  "Milnor  Hall."  What 
has  been  said  in  reference  to  subdivision  1,  as  of  the  time  before  the 
fire,  applies  to  this  building,  and  we  find  it  was  not  taxable. 

Tract  6,  subdivision  4:  The  building  called  ''Delano  Hall."  This 
building,  like  ''Milnor  Hall,"  and  for  the  same  reasons,  was  not 
taxable. 

Tract  6,  subdivision  5:  The  building  called  ''North  Annex."  This 
building,  like  the  preceding,  was  not  taxable. 

The  west  end  of  Inlot  No,  25,  known  as  the  Brown  property.  This 
property  has  been  used  as  a  residence  property ;  it  was  purchased  by  the 
plaintiff  and  added  to  the  college  campus.  It  was  placed  on  the  tax 
duplicate  after  it  became  a  part  of  the  campus.  It  is  clearly  exempt 
from  taxation. 

Let  counsel  prepare  and  file  a  journal  entry  in  conformity  with 
this  opinion.  It  may  show  motions  for  a  new  trial  filed  and  overruled, 
with  exceptions.    Bond  for  appeal  $200. 

Let  each  party  pay  one-half  of  the  costs. 


CRIMINAL  LAW— FORGERY— INDICTMENTS. 

[Huron  Common  Pleas,  March  16,  1909.] 
State  of  Omo  v.  Henbt  F.  Bah^et. 

Arsence  or  Appropriate  Averments  of  Extrinsic  Facts  Necessabt  to  Show 
Paper  Writtno  a  Receipt,  RrnderIs   Indictment  for  Foroeet  thereof  De- 
fective. 
The  defendant  was  charged  In  an  indictment  with  fraudulently  altering 
the  date  on  a  receipt  for  money  of  the  following  tenor:     "Deposited 
with  The  Huron  County  Banking  Company  by  Chllds  A  Hoyt,  Norwalk, 
Ohio.    4-16-1904   by  H.   F.   Bailey.  Currency   145.    W.  C.   Pratt."    Held, 
that    the    writing    unaided    by    extrinsic    facts    does    not    import    a 
receipt  for  money,  and  the  indictment  containing  no  appropriate  aver- 
ments of  extrinsic  facts  is  bad. 

rSyllabus  approved  by  the  court.] 

D.  J.  Young,  Pros.  Atty.,  for  the  state . 
^         C.  P.  Wickham  and  Sherman  Gulp,  for  defendant. 

RICHARDS,  J. 

This  case  is  No.  7422,  but  there  are  six  others  involving  the  same 
questions  that  are  raised  in  this  case  by  the  motion  to  quash  and  they 
will  all  be  considered  and  decided  together. 

The  indictment  in  this  case,  omitting  the  formal  parts,  charges 
that:    ** Henry  F.  Bailey,  on  the  first  of  October,  1905,   did  falsely 
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forge  and  alter  a  certain  receipt  for  money,  which  said  false  and 
forged  receipt  for  money,  is  of  the  purport,  effect  and  value  following : 

'Deposited  with  The  Huron  County  Banking  Company  by  Childs 
&  Hoyt,  Norwalk,  Ohio,  4-16,  1904,  by  H.  P.  Bailey,  currency,  145. 
W.  C.  Pratt,'  by  changing  the  date  thereof,  as  follows,  4-16-1905,  with 
intent  then  and  there  to  defraud/' 

There  are  two  grounds  in  the  motions  upon  which  these  indictments 
are  assailed.  First,  the  alleged  instrument  is  charged  in  the  indict- 
ment to  be  a  *' receipt,"  when  the  same  is  not  prima  facie  a  receipt, 
and  no  extrinsic  facts  nor  innuendoes  are  alleged  to  show  that  the 
instrument  would,  if  genuine,  have  the  operation  and  effect  of  a  re- 
ceipt. And  second,  from  the  indictment  it  does  not  appear  how  the 
alteration  of  the  instrument  might  tend  to  defraud. 

In  the  opinion  of  the  court,  the  motions  to  quash  in  these  seven 
cases  are  well  taken.  The  instrument  is  not  a  receipt,  as  ordinarily 
understood,  and  does  not  purport  to  be  one.  It  is  what,  in  conmion 
parlance,  would  be  known  as  a  deposit  slip.  I  think  the  authorities 
are  clear  that,  under  the  statutes  of  this  state,  where  an  instrument  is 
of  the  character  that  this  is,  and  not  prima  facie,  what  the  indictment 
alleges  it  to  be,  that  the  extrinsic  facts  must  be  set  forth  showing 
that  it  would  come  within  the  statute,-— eome  within  the,  designation 
of  a  receipt. 

As  has  been  well  argued  in  support  of  this  motion  to  quash,  the 
instrument  9et  forth* may  well  have  been  a  mere  statement  or  a  mere 
memorandum.  We  may  guess  and  might  all  guess  alike,  as  to  what 
''currency,  145"  means;  but  I  think  that  in  the  indictment,  there 
ought  to  be  some  averment  of  the  fact.  There  is  nothing  shown  in  this 
indictment  as  to  what  relation  W.  C.  Pratt  bears  to  The  Huron  County 
Banking  Company,  or  whether  he  bears  any  relation  to  that  company. 

It  does  not  appear  to  the  court  from  anything  contained  in  the 
indictment,  precisely  how  anybody  could  be  damaged  or  defrauded 
by  the  alteration  of  a  date  upon  this  instrument.  The  date  is  averred 
to  have  been  4-16-1904,  and  to  have  been  altered  to  4-16-1905,  and  it  is 
alleged  that  this  was  done  with  intent  then  and  there  to  defraud;  it 
does  not  allege  thereby  to  defraud,  and  I  think  it  ought  to  appear 
upon  the  face  of  the  indictment  how  some  one  might  be  defrauded,  or 
would  be  defrauded  by  the  alteration  of  the  date  on  that  paper.  It 
ought  to  appear  in  the  indictment  that  under  the  method  of  doing 
business  with  that  bank  by  these  parties  under  the  circumstances,  that 
this  instrument  was  used  as  and  for  a  receipt.  I  think  that  it  does 
not,  of  itself,  indicate  that. 

My  attention  has  been  called  to  a  case,  Henry  v.  State,  35  Ohio  St. 
128,  that  I  think  is  entirely  pertinent  to  this  case,  and  holds  that: 
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"Where  in  ai\  indictment  for  uttering  a  forged  receipt,  the  instru- 
ment set  out  is  not  prima  facie  a  receipt,  such  extrinsic  facts  must  be 
averred  as  are  necessary  to  show  that  the  instrument  would,  if  genuine, 
have  the  operation  and  effect  of  a  receipt.'* 

On  the  same  point,  I  cite  also,  Carberry  v.  State,  11  Ohio  St.  410 ; 
Bynam  v.  State,  17  Ohio  St.  142;  Moore  v.  State,  7  Circ.  Dec.  70,  72 
(13  R.  10,  14). 

It  is  argued,  however,  in  behalf  of  the  state,  that  the  indictment 
may  be  helped  by  virtue  of  the  curative  language  contained  in  Sees. 
7215,  7218  and  7220  Rev.  Stat.  But  those  statutes  cannot  be  broad 
enough  to  dispense  with  the  making  of  the  allegations  now  under  con- 
sideration. The  indictment  ought  to  be  clear  enough  so  that  it  can 
be  plainly  and  manifestly  read,  to  charge  an  offense.  It  must  still 
contain  a  charge  of  some  offense  in  order  to  be  a  valid  indictment 
under  the  law,  notwithstanding  those  curative  statutes  to  which  I  have 
referred. 

As  stated  by  Lord  Mansfield  in  1761,  in  2  Burr  1127 : 

''In  a  criminal  charge,  there  is  no  latitude  of  intention  to  include 
anything  more  than  is  charged;  the  charge  must  be  explicit  enough 
to  support  itself.'' 

That  language  is  cited  and  approved  in  Redmond  v.  State,  35  Ohio 
St.  82,  83.  The  decisions  to  which  I  have  referred,  Henry  v.  State, 
supra;  Redmond  v.  State,  supra,  and  Bynam  v.  State,  supra,  were,  of 
course,  rendered  since  the  adoption  of  the  curative  sections  to  which 
I  have  called  attention  and  yet  in  those  cases,  the  statute  referred  to 
was  not  held  to  be  broad  enough  to  dispense  with  the  averments  under 
consideration.  It  seems  to  me  therefore  that  the  court  can  do  nothing 
other  than  to  grant  the  motions  to  quash  these  indictments.  However, 
I  think  there  ought  to  be  in  one  of  them  a  bond  required  of  the  de- 
fendant for  his  appearance  at  the  next  term  of  court,  before  the  grand 
jury.  A  bond  of  $500  will  be  required  in  any  one  of  the  cases  which 
the  prosecuting  attorney  may  select. 
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EMBEZZLEMENT— LIMITATION  OF  ACTIONS. 

[Huron  Common  Pleas,  March  15,  1909.] 
State  op  Ohio  v.  Heney  P.  Bailey. 

Act  97  O.  L.  67  Held  not  a  Statxttb  of  Limitation  Babbing  Pboseoution  worn 
Embezzlement  of  Sum  of  |35  ob  Mobe  at  one  Time. 
A  prosecution  for  embezzling  at  one  time,  a  sum  equal  to.  or  greater 
than  $36,  is  not  limited  by  Sec.  6842  Rev.  Stat.,  as  amended  97  O.  L. 
67,  to  three  years  from  the  time  the  offense  was  committed. 

[Syllabus  approved  by  the  court.] 

D.  J.  Young,  Pros.  Atty.,  for  the  state . 

C.  P.  Wickham  and  Sherman  Culp,  for  defendant . 

RICHARDS,  J. 

The  indictment  in  this  case  is  in  the  usual  form  for  embezzlement 
and  charges  the  amount  of  the  embezzlement  to  have  been  $1,590,  that 
it  was  embezzled  at  one  time,  and  that  the  offense  was  committed  the 
first  of  October,  1905. 

The  indictment  is  assailed  by  a  motion  to  quash  on  the  ground 
that  it  charges  the  claimed  embezzlement  to  have  occurred  on  October 
1,  1905,  while  the  indictment  was  returned  in  this  court  on  February 
24,  1909,  more  than  three  years  after  the  time  of  the  alleged  offense; 
so  that  the  motion  to  quash  in  this  case  raises  the  question  of  the  con- 
struction to  be  placed  by  the  court  upon  Sec.  6842  Rev.  Stat,  as 
amended  in  97  0.  L.  67. 

From  time  immemorial  until  the  adoption  of  this  statute,  in  1904, 
the  section  of  the  statute  punishing  embezzlement  provided  that  a 
party  should  be  punished  as  for  the  larceny  of  the  thing  embezzled. 
This  amendment  omitted  these  words  from  the  concluding  part  of  the 
earlier  statute,  and  instead,  added  certain  other  words. 

The  preliminary  part  of  the  statute  is,  so  far  as  this  offense  is 
concerned,  substantially  in  the  form  that  it  has  been  for  many  years, 
reciting  in  detail  those  acts  which  may  constitute  embezzlement  and 
providing  that  whoever  commits  those  acts  is  guilty  of  embezzlement. 
Then  comes  this  language: 

''And  if  the  total  value  of  the  property  embezzled  in  the  same 
continuous  employment  or  term  of  oflSce,  whether  embezzled  at  one 
time  or  at  different  times,  if  within  three  years  prior  to  the  inception 
of  the  prosecution  amounts  to  or  exceeds  thirty-five  dollars,  shall  be 
imprisoned  in  the  penitentiary  not  more  than  ten  years  nor  less  than 
one  year,  or,  if  such  total  value  is  less  than  thirty-five  dollars,  be  fined 
not  more  than  two  hundred  dollars,  or  imprisoned  not  more  than  thirty 
days  or  both." 
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It  is  m^ed  that  under  this  amendment  the  language;  fairly  and 
reasonably  construed,  means  that  there  can  be  no  punishment  for 
embezzlement  unless  it  shall  have  been  committed  within  three  years 
prior  to  the  returning  of  an  indictment,  that  is  to  say,  that  this  section 
fixes  the  limitation  of  a  prosecution  for  embezzlement,  whether  it  be 
a  misdemeanor  or  a  felony. 

It  is  difficult  to  construe  the  English  language  as  it  has  been  used 
in  the  closing  part  of  this  section.  If  we  can  look  only  to  the  language 
contained  in  the  section,  apparently  there  would  be  no  authority  for 
punishing  embezzlement,  unless  the  prosecution  'were  within  three 
years.  However,  I  think  the  court  must  look  to  the  objects  sought  to 
be  accomplished  in  making  this  amendment,  and  it  must  look  to  other 
statutes  that  might  shed  light  upon  the  interpretation  that  ought  to 
be  given  to  this  language.  To  the  mind  of  the  court,  the  purpose  of 
this  statute  was  to  remedy  a  defect  that  had  been  discovered  in  the 
embezzlement  statute,  by  which  an  agent,  servant,  clerk,  etc.,  during  a 
continuous  employment,  may  have  embezzled  trifling  sums  from  his 
employer  at  various  times,  and  although  the  sum  total  might  exceed 
$35,  yet  the  punishment  would  only  be  for  that  of  a  misdemeanor, 
because  at  no  one  time  did  he  embezzle  $35.  That,  I  think,  was  the 
amendment  that  the  legislature  sought  to  insert  into  this  statute,  au- 
thorizing the  grouping  of  various  sums,  if  embezzled  within  three  years, 
so  that  if  the  total  under  one  continuous  employment  amounted  to  $35, 
it  would  be  a  felony,  although  the  sums  were  embezzled  at  various 
times.  *  That  is  what  they  sought  to  accoipplish,  and-  the  purpose  of 
introducing  the  words  ** three  years"  into  the  statute,  manifestly  was 
because  that  was  the  limitation  of  time  for  the  prosecution  of  a  mis- 
demeanor, and  it  would  be  unjust,  after  the  right  to  prosecute  for  a 
misdemeanor  had  become  outlawed  by  the  lapse  of  three  years,  there- 
after to  allow  the  money  so  taken  to  be  added  together  with  other 
money  taken  within  three  years  or  beyond  three  years,  to  make  a  total 
of  $35,  and  hence,  allow  a  prosecution  for  felony,  there  being  no  limita- 
tion for  felony. 

That,  I  take  it,  was  the  purpose  of  inserting  this  three-year  phrase 
into  the  statute.  In  ascertaining  its  meaning,  the  statute  must  be  con- 
strued in  connection  with  Sec.  6805  which  reads : 

"No  person  shall  be  indicted,  or  criminally  prosecuted,  for  any 
oflfense,  felonies  excepted,  the  prosecution  of  which  is  not  specially 
limited  by  law,  unless  such  indictment  be  found,  or  such  prosecution 
commenced,  within  three  years  from  the  time  such  offense  was  com- 
mitted.'' 

If  Sec.  6842  Rev.  Stat.,  which  it  is  claimed  reads  that  a  prosecution 
to  bo  maintained,  must  be  brought  witiiin  three  years,  means  that, 
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then  it  revolutionizes  the  policy  of  the  state,  fpr  at  least  two  genera- 
tions. 

Prosecutions  for  felonies,  under  the  policy  of  the  state,  have  been 
without  limitation,  and  it  would,  by  indirection,  amount  to  a  con- 
structive repeal  of  the  law  which  left  felonies  without  limitation.  So 
that,  unless  it  is  compulsory  upon  the  court  to  say  that  this  language 
must  mean  that  the  three-year  limitation  applies,  the  court  would  not 
and  should  not,  adopt  it. 

The  punishment  prescribed  for  crime,  in  our  statutes,  and  the 
period  of  limitation 'affixed  for  prosecution,  are  contained  in  different 
chapters,  and  in  the  chapter  now  under  consideration,  where  the  sec- 
tions on  embezzlement  occur,  the  crimes  are  simply  defined  and  the 
punishment  prescribed.  It  is  worthy  of  note  that  the  offense  charged 
in  the  indictment  is  of  the  character  constituting  a  felony,  whatever 
construction  is  placed  upon  the  language  in  question,  and  that  by  Sec. 
6805  Rev.  Stat,  the  prosecution  for  felonies  remains  without  limit  of 
time. 

The  court  is  of  the  opinion  that  Sec.  6842  Bev.  Stat,  must  be  so 
construed  as  to  amount  to  an  authorization  for  adding  together  various 
embezzlements, — small  sums,  if  within  three  years  and  under  one  con- 
tinuous employment,  so  as  to  make  a  felony,  and  that  it  is  not  intended 
to  amount  to  a  statute  of  limitation  for  the  punishment  of  an  offense. 
It  follows,  therefore,  that  the  motion  to  quash  in  this  case,  will  be 
overruled. 


APPEAL— GUARDIAN    AND   WARD. 

rFranklln  Common  Pleas.  February  1,  1909.] 
Qeoroe  a.  Ebaneb^  an  Imbecile,  In  re  Quabdianship. 

Appkal  Lies  bt  Guardian  to  Obder  Terminating  Relation. 

An  appeal  may  be  taken  by  the  siiardlan  of  an  imbecile  in  the  fntereat 
of  the  trust  from  an  order  of  the  probate  court  made  upon  application 
of  the  alleged  imbecile  himself,  terminating  the  guardianship. 

[Syllabus  by  the  court.] 

Appeal  from  Franklin  probate  court. 

Nathan  Dawson  and  J.  F.  Hays,  for  George  A.  Eraner: 
Cited  and  commented  upon  the  following  authorities:     Ebersole 
V.  SchiUer,  50  Ohio  St.  701  [35  N.  E.  Rep.  793] ;  Browne  v.  WaUace,  66 
Ohio  St.  57  [63  N.  E.  Rep.  588] ;  Brigel  v.  Starbuck,  34  Ohio  St  280; 
Hiett  V.  Nehergall,  45  Ohio  St.  702  [17  N.  E.  Rep.  558]. 

J.  C.  Nicholson,  for  Chas.  E.  Kraner,  Grdn. 
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KINKEAD,   J. 

This  case  comes  into  this  court  on  appeal  from  an  order  made  by 
the  probate  court  terminating  the  guardianship. 

The  order  was  made  upon  application  of  the  ward  himself,  after 
proper  notice,  to  the  guardian,  and  upon  full  hearing,  the  probate  court 
finding  that  George  A.  Eraner  was  not  an  idiot,  imbecile  or  lunatic, 
and  that  he  was  fully  capable  of  taking  care  of  and  preserving  his  prop- 
erty. 

The  appeal  from  this  order  and  judgment  is  taken  by  Charles  £. 
Kraner,  the  guardian,  the  question  presented  for  decision  by  this  court 
being  whether  an  appeal  can  be  taken  in  such  case,  and  therefore, 
whether  this  court  has  jurisdiction  to  entertain  this  appeal. 

This  question  depends  entirely  upon  whether  an  appeal  in  such  a 
case  is  authorized  under  Sec.  6203  or  6407  Rev.  Stat. 

The  proceedings  were  had  under  Sec.  63f6  Rev.  Stat.,  which  em- 
powers the  probate  judge  to  terminate  the  guardianship  of  an  idiot, 
imbecile  or  lunatic,  whenever  the  person  of  whom  a  guardian  has  been 
appointed,  is  restored  to  reason,  or  when  the  letters  of  guardianship 
have  been  improperly  issued. 

In  the  portion  of  the  statutes  relating  exclusively  to  guardianship 
of  imbeciles,  idiots  and  lunatics,  there  is  no  special  statute  regulating 
appeals  from 'orders  and  judgments  made  in  respect  to  such  matters, 
so  that  whether  an  appeal  is  justified  in  the  present  case  must  depend 
upon  either  Sec.  6203  or  6407. 

There  is  a  marked  difference  and  purpose  between  these  two  pro- 
visions. 

Section  6203  Rev.  Stat,  was  originally  a  part  of  the  act  of  April 
17,  1857  (I.  S.  &  C.  619)  now  comprising  Sees.  6195-6203,  which  was 
*an  act  furnishing  a  complete  and  adequate  provision  whereby  next  of 
kin  recover  their  distributive  shares  of  the  estate,  concurrent  jurisdic- 
tion over  such  matters  being  conferred  upon  the  common  pleas  and 
probate  courts. 

The  act  of  April  17,  1857,  of  which  the  present  Sec.  6203,  was  a 
constituent  part  pertained  to  two  general  topics  or  subjects,  relating 
to  the  settlement  of  decedent's  estates,  viz.:  1.  Enforcement  of  order 
of  distribution.  2.  Creation  of  power  or  authority  upon  executors, 
administrators,  guardians  or  other  trustees,  to  maintain  a  civil  action 
in  the  court  of  common  pleas  against  the  creditors,  legatees,  distributees, 
or  other  parties,  asking  the  direction  or  judgment  of  the  court  in  any 
matter  respecting  the  estate,  etc.,  and  the  rights  of  the  parties  in  in- 
terest as  was  formerly  entertained  in  courts  of  chancery. 

Section  6203  Rev.  Stat.,  being  a  part  of  this  act,  undertook  to  pro- 
vide for  appeals  from  any  final  order,  judgment  or  decree  of  the  pro- 
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bate  court  to  the  common  pleas  court,  by  any  person  against  whom 
any  such  order  or  judgment  may  be  made,  ''in  the  same  manner  as  is 
provided  for  appeals  from  the  probate  court  to  the  common  pleas  court 
in  other  cases." 

This  is  conclusive  evidence  of  a  legislative  purpose  to  provide  for 
appeals  in  the  class  of  cases  coming  within  the  act  of  April  17,  1857, 
in  the  matter  of  enforcement  of  orders  of  distribution. 

The  same  act  providing  a  mode  of  procedure  for  obtaining  the  direc- 
tion and  judgment  of  the  court  in  any  matter  respecting  the  trust,  estate 
or  property,  it  necessarily  had  to  be  provided,  as  appears  by  the  sec- 
tion, for  appeals  also  to  be  allowed  from  any  order  or  judgment  of  the 
common  pleas  to  the  court  next  higher  than  the  common  pleas,  then  the 
district  court,  now  the  circuit  court,  in  proceedings  relating  to  the  en- 
forcement of  orders  of  distribution,  etc.,  the  common  pleas  court  having 
concurrent  jurisdiction  in  matters  of  enforcement  of  distribution  pro- 
vided in  that  act,  and  exclusive  jurisdiction  in  proceedings  asking  the 
direction  and  judgment  of  the  -court  in  matters  respecting  the  estate, 
etc. 

The  purpose  of  the  act  of  April  17,  1857  (now  Sees.  6195-6203; 
inc.),  being  explained,  and  comparing  the  same  with  Sec.  6407  Bev. 
Stat.,  it  will  be  observed  that  the  latter  section  is  found  among  the 
general  provisions  pertaining  to  probate  courts  and  Ihe  procedure 
therein,  and  that  it  was  passed  April  12,  1871,  68  0.  L.  57,  which  pro- 
vided for  appeals  to  the  common  pleas  in  cases  in  addition  to  those 
specially  provided  for. 

As  Sec.  6203  Rev.  Stat,  specially  provides  for  the  cases  as  above 
shown,  it  seems  entirely  clear  that  it  cannot  apply  to  a  final  order  or 
judgment  made  by  the  probate  court  by  virtue  of  the  power  conferred 
by  Sec.  6316,  in  proceedings  for  the  termination  of  guardianship  ovei^ 
idiots,  imbeciles  or  lunatics. 

Ehersole  v.  Schiller,  50  Ohio  St.  701  [35  N.  E.  Rep.  793],  is,  by 
analogy,  authority  for  such  a  conclusion,  the  appeal  in  that  case  being 
prosecuted  from  an  order  of  the  probate  court  refusing  to  remove  an 
administrator.  Quided  by  this  decision  in  arriving  at  the  purpose  or 
construction  of  Sec.  6203,  and  construing  it  in  connection  with  Sees, 
6195-6203,  inclusive,  the  conclusion  is  that  the  present  case  does  not 
come  within  the  provisions  of  Sec.  6203  Bev.  Stat.,  although  its  lan- 
guage is  general  in  its  nature,  and  the  section  standing  alone  would 
justify  this  appeal. 

Therefore,  reliance  must  be  had  upon  Sec.  6407  to  justify  this  ap- 
peal. 

This  section,  as  it  now  stands,  provides  that  appeals  may  be  taken 
to  the  court  of  common  pleas,  from  an  order  of  the  probate  court  re- 
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moving  or  refusing  to  remove  a  guardian,  ''and  in  proceedings  to  ap- 
point guardians  for  lunatics,  idiots,  •  •  •  by  any  person  against 
whom  such  order,  decision,  or  decree  shall  be  made,  or  who  may  be 
affected  thereby." 

Hiett  V.  Nebergall,  45  Ohio  St.  702  [17  N.  E.  Rep.  558],  is  cited 
as  an  authority  for  the  appeal  in  the  case  at  bar,  the  question  there 
being  whether  an  appeal  will  lie  from  an  order  of  a  probate  court 
overruling  a  motion  of  an  imbecile  ward  to  terminate  the  guardianship, 
upon  the  grounds  that  letters  were  in  the  first  instance  improperly  is- 
sued, and  that  if  he  was  an^  imbecile  at  the  time  the  letters  were  issued 
he  has  since  been  fully  restored  to  reason.  The  motion  was  made  by 
the  alleged  imbecile  himself  to  terminate  the  guardianship,  which  was 
overruled,  and  an  appeal  taken  by  him^  which  was  sustained  by  the 
Supreme  Court. 

It  is  urged  against  the  appeal  here  that  there  is  a  distinction  be- 
tween a  proceeding  under  Sec.  6316  which  is  characterized  as  one  to 
terminate  the  guardianship  and  one  to  remove  a  guardian  where  the 
guardianship  continues.  In  the  proceeding  to  terminate  the  guardian- 
ship over  an  imbecile,  the  sole  question  for  determination  is  whether 
the  ward  was  properly  declared  to  be  an  imbecile  at  the  time  the  ap- 
pointment was  made,  or  whether  since  the  making  of  the  appointment 
he  has  been  restored  to  reason.  The  order  of  termination  ipso  facto 
disposes  of  the  guardian,  but  it  is  not  an  order  removing  a  guardian 
in  the  same  sense  that  is  an  order  made  by  the  probate  court  removing 
a  guardian  of  a  minor  ward.  In  the  latter  case  the  question  is  one 
of  qualification  of  the  guardian,  while  in  the  former  it  is  one  of  the 
capacity  of  the  ward. 

The  present  proceeding  is,  therefore,  not  a  proceeding  of  the  char- 
acter contemplated  by  the  amendment  of  Sec.  6407,  95  O.  L.  406,  May 
6,  1902,  when  it  was  provided  that  appeals  may  be  taken  '^from  an 
order  removing  or  refusing  to  remove  an  executor,  administrator, 
guardian."  This  amendment  was  made  to  provide  for  the  remedy 
denied  in  Ebersole  v.  Schiller,  supra. 

When  Hiett  v.  NebergaU,  supra,  was  decided  the  above  quoted 
provision  authorizing  appeals  from  orders  of  removals  or  of  refusals 
to  remove,  was  not  in  the  section,  so  that  that  decision  sustaining  the 
appeal  of  the  imbecile  ward  in  that  case  was  based  upon  that  part  of 
Sec.  6407  providing  for  appeals, 

*'In  proceedings  to  appoint  guardians  •  •  •  for  lunatics, 
idiots,  imbeciles,  •  •  •  by  any  person  against  whom  such  order, 
decision  or  decree  shall  be  made,  or  who  may  be  affected  thereby," 

In  Hiett  v.  Nebergall,  the  order  having  been  made  against  the  al- 
leged imbecile  ward,  he  clearly  had  the  right  of  appeal.    This  demon- 
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strates  that  that  decision  does  not  furnish  a  precedent  for  the  present 
case. 

The  ^ardian,  as  appears  from  the  record,  prosecutes  the  appeal 
in  his  fiduciary  capacity,  although  he  gives  a  bond  which  is  not  re- 
quired of  him  by  Sec.  6408  Rev.  Stat.  It  is  apparent  from  the  record 
that  the  guardian  is  in  fact  a  son  of  the  imbecile  and  that  there  are 
other  next  of  kin  interested  in  the  estate.  For  the  purpose  of  determining 
the  proper  construction  of  the  statute  it  may  be  supposed  that  a  con- 
troversy  may  arise  between  parties  interested  in  the  estate;  that  the 
estate  of  the  imbecile  is  about  to  be  squandered,  or  that  it  is  necessary 
to  prosecute  actions  for  the  protection  of  rights  of  property.  One  set 
of  contestants  interested  in  the  estate  in  a  different  way  from  another, 
may  influence  the  alleged  imbecile  to  ask  to  have  the  guardianship 
terminated,  and  the  probate  court  may  erroneously  put  an  end  to  the 
guardianship.  If  no  appeal  can  be  taken  by  anyone  interested  in  thie 
estate  or  on  behalf  thereof,  it  might  result  in  serious  loss,  affecting  not 
only  the  ward's  interests,  but  his  heirs  as  well. 

An  erroneous  judgment  even  upon  application  of  the  ward, 
terminating  the  guardianship,  is  an  order  against  the  guardian  in  his 
fiduciary  capacity  representing  all  parties  in  interest.  A  guardian  in 
his  fiduciary  capacity  is  affected  by  the  order  of  termination,  and  in 
the  interest  of  the  estate  for  the  protection  of  the  estate  of  the  imbeeile, 
as  well  as  for  those  who  may  be  dependent  upon  or  interested  in  the 
estate,  should. have  a  right  to  appeal. 

For  these  reasons  the  appeal  is  sustained  and  the  motion  to  dis- 
miss is  overruled. 


BANKRUPTCY— CORPORATIONS. 

[Richland  Common  Pleas,  January  Term,  1907.] 
B.  F.  Long,  Tr.,  etc.  v.  A.  W.  Gump  et  al. 

Propebty  of  an  Insolvent  Corporation  Fraudulently  Conveyed  by  rrs  Officbs 
TO  Another  Company  may  be  Recovered  by  the  Trustee  in  Bankruptcy. 
An  action  for  recovery  of  the  tangible  property  of  a  corporation,  trans- 
ferred by  the  officers  thereof  to  another  company  of  which  they  are  the 
principal  stockholders,  and  the  good  will  of  the  business  appropriated 
by  them,  is  a  chose  in  action  which  passes  to  a  trustee  In  bankruptcy 
of  the  former  company  under  act  70  of  the  bankruptcy  act  of  1898  (30 
Stat,  at  L.  566)   and  an  action  will  lie  against  such  ofBoers  therefor. 

[Syllabus  approved  by  the  court] 

Brucker  &  Cummins,  for  plaintiff. 

Kerr  &  LaDow  and  B.  F.  Kinj^,  for  defendant . 
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Long  y.  Gump. 

WICKHAM,  J. 

The  petition  in  this  case  alleges  that  A.  W.  Qump,  Henry  A.  Sheets 
and  Frank  L.  Smith,  who  were  ofScers  and  stockholders  of  the  Sheets 
Printing  &  Manufacturing  Company,  of  Shelby,  Ohio,  entered  into  a 
conspiracy  to  transfer  to  another  corporation,  for  their  benefit,  a  large 
amount  of  the  tangible  property  belonging  to  the  company;  and  also 
it  is  alleged  that  they  organized  a  new  corporation  called  the  Sales  Book 
Company,  of  which  they  were  the  principal  stockholders,  and  caused 
the  transfer  of  the  property  of  the  Sheets  Printing  &  Manufacturing 
Company  to  the  Sales  Book  Company,  and  caused  to  be  appropriated 
to  the  Sales  Book  Company  the  good  will  and  business  of  the  Sheets 
Printing  &  Manufacturing  Company,  by  reason  of  which  it  was  dam- 
aged in  the  sum  of  $20,000,  for  which  judgment  is  prayed  in  the  peti- 
tion. 

After  the  wrecking  of  the  Sheets  Printing  &  Manufacturing  Com- 
pany by  these  defendants,  the  company  was  adjudged  a  bankrupt^  and 
this  action  is  brought  by  Long,  the  trustee,  to  recover  from  the  defend- 
ants this  sum  of  $20,000  for  the  benefit  of  the  bankrupt  and  its  cred- 
itors. 

A  demurrer  is  filed  to  this  petition  by  A.  W.  Qump,  and  the  cause 
is  submitted  to  the  court  on  that  demurrer. 

It  is  claimed  for  the  demurrer  that  the  cause  of  action  set  forth  in 
the  petition  is  not  one  which  passed  to  the  trustee  in  bankruptcy,  and 
one  of  the  grounds  of  the  demurrer  is,  that  the  plaintiff  has  no  legal 
capacity  to  sue ;  and,  further,  that  the  petition  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

Is  the  right  of  action  described  in  the  petition  one  which  passes 
to  a  trustee  in  bankruptcy  t 

Section  70,  Subd.  5,  30  Stat,  at  L.  566,  which  describes  property 
that  passes  to  the  trustee  in  bankruptcy,  reads: 

*' Property  which  prior  to  the  filing  of  the  petition  he  could  by  any 
means  have  transferred,  or  which  might  have  been  levied  upon  or  sold 
under  judicial  process  against  him," 

And  Subd.  6: 

'*  Rights  of  action  arising  upon  contracts  or  from  the  unlawful 
taking  or  detention  of,  or  injury  to,  his  property." 

Assuming  the  facts  of  the  petition  to  be  true  for  the  purpose  of 
the  demurrer,  the  corporation  had  a  right  of  action  against  the  defend- 
ants for  the  tort  committed  by  them  in  the  appropriation  of  the  com- 
pany's property  to  the  new  company,  and  the  loss  sustained  by  the 
bankrupt  company  by  reason  of  the  things  done  by  the  defendants  in 
carrying  out  their  conspiracy,  and  could  have  maintained  an  action 
against  them  for  damages. 
29  Dec.    Vol.  19 
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This  right  or  chose  in  action  is  of  that  class  which  survives,  and  is 
therefore  assignable.     Section  ^975  Rev.  Stat,  provides: 

"In  addition  to  the  causes  of  action  which  survive  at  common  law, 
causes  of  action  for  mesne  profits,  or  for  injuries  to  the  person  or  prop- 
erty, or  for  deceit  or  fraud,  shall  also  survive;  and  the  action  may  be 
brought  notwithstanding  the  death  of  the  person  entitled  or  liable  to 
the  same.'' 

Being  an  action  that  would  survive  the  death  of  a  natural  person^ 
it  would  be  assignable.  Cincinnati  v.  Hafer,  49  Ohio  St.  60  [30  N.  E. 
Rep.  197]. 

Being  a  right  of  action  for  the  injury  to  property  that  could  be 
assigned,  it  would  pass  to  the  trustee  in  bankruptcy.  In  re  Bumstine, 
131  Fed.  Rep.  828. 

In  the  opinion  of  In  re  Burnstine,  at  page  831  the  court  say : 

"The  bankrupt,  as  next  of  kin,  being  entitled  to  the  whole  recov- 
ery, if  had,  there  is  no  reason  why  he  could  not  transfer  his  interest 
in  the  right  of  action,  which,  being  assets  for  the  purpose  of  founding 
administration,  is  therefore  'property'  which  *he  could  have  trans- 
ferred.' " 

Counsel  for  the  demurrer  cite  authorities  which  hold  that  a  right 
of  action  to  enforce  the  statutory  liability  of  stockholders  does  not  pass 
to  a  trustee  in  bankruptcy,  but  we  think  that  those  cases  are  not  anal- 
ogous to  the  case  at  bar.  The  right  of  action  to  enforce  the  stock- 
holders' liability  belongs  to  the  creditors  and  not  to  the  corporation 
itself.  As  we  have  seen  in  the  case  at  bar  the  chose  in  action  is  one 
which  belonged  to  the  bankrupt  corporation.  It  is  assets  of  the  com- 
pany, and,  according  to  the  facts  of  the  petition,  much  the  greater  as- 
set of  the  bankrupt 

Our  conclusion  is  that  the  demurrer  should  be  overruled,  and  ex- 
ceptions noted. 
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WeiB  V.  Wels 

PLEADING— RESCISSION— TENDER. 

[Hamilton  Common  Pleas.  March  3,  1909.] 
John  Weis  v.  Edwakd  Weis  et  al.. 

SUFFlEMKNTAIi    PETITION    AVERBINQ    PERFOBMANCE    SUBSEQUENTLY   NOT    SUITICIKNT 

TO  Cube  Failube  to  Make  Tender  in  Action  to  Set  Aside  Fbaudulbrt  Con- 

TBACT. 

A  petition  In  an  action  to  rescind  an  alleged  fraudulent  agreement  mu^t 
allege  as  a  condition  precedent,  tender  of  the  consideration  received;  it 
is  not  sufficient  to  aver  that  subsequently  tender  was  made  to  put  de- 
fendants in  statu  QUO,  Hence,  a  premature  action  is  not  curable  by 
supplemental  petition  alleging  subsequent  accrual. 

[Syllabus  approved  by  the  court.] 

J.  B.  O'Donnell,  for  defendant. 
Horstman  &  Horstman,  for  plaintiff. 

QORMAN,  J. 

The  amendment  to  the  petition  sets  up  that  on  February  24,  1909, 
the  plaintiff  tendered  to  the  defendants  $2,250  in  legal  tender  money 
and  requested  from  defendants  a  reconveyance  of  an  undivided  one- 
fourth  interest  in  certain  real  estate  to  plaintiff,  and  offered  to  restore 
the  defendants  in  all  respects  in  respect  to  said  estate,  etc.,  but  that 
the  defendants  refused  said  tender  and  offer.  Plaintiff  therefore  prays 
that  said  agreement  be  set  aside,  etc. 

This  amendment  to  the  petition  is  to  be  taken  and  read  in  con- 
nection with  the  original  petition  and  as  a  part  thereof.  In  faet>  it  is 
a  supplemental  petition  under  Sec.  5119  Rev.  Stat,  setting  up  facts 
material  to  the  case  which  occurred  subsequently  to  the  filing  of  the 
original  petition.  -The  original  petition  waa  filed  on  August  19,  1908, 
and  the  facts  set  up  in  the  amendment  to  the  petition  occurred  on 
February  24,  1909. 

Judge  Charles  J.  Hunt,  of  this  court,  on  a  demurrer  to  the  original 
petition,  held  that  if  this  is  an  action  to  rescind  the  alleged  fraudulent 
agreement  set  up  in  the  original  petition,  a  refunder  of  the  $2,250  must 
first  be  tendered,  inasmuch  as  plaintiff  does  not  come  within  the  ex- 
ceptions referred  to  in  Manhattan  Life  Ins,  Co.  v.  Burke,  69  Ohio  St. 
294  [70  N.  E.  Rep.  74;  100  Am.  St.  666].  In  order  to  cure  the  aver- 
ments of  the  original  petition,  plaintiff,  after  the  demurrer  to  his 
original  petition  was  sustained,  avers  that  he  made  the  tender  on 
February  24,  1909,  which  was  long  after  this  action  was  commenced. 

In  order  to  maintain  this  action  it  is  not  sufi&cient  for  plaintiff  to 
aver  that  subsequently  to  the  bringing  of  the  action  he  offered  to  put 
the  defendants  in  statu  quo.  As  a  condition  precedent  to  the  right  to 
maintain  this  action  he  must  allege  and  prove  that  before  the  com- 
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mencement  of  the  action  he  made  the  tender.  If  he  failed  to  make  the 
tender  before  bringing,  the  action  he  has  no  cause  of  action,  because 
non  constat  if  the  tender  were  made  before  the  action  was  begun,  the 
defendants  would  h&ve  accepted  the  offer  and  rescinded,  in  which  event 
the  plaintiff  would  have  no  cause  of  action  against  the  defendants. 
This  seems  to  be  the  holding  of  the  Supreme  Court  in  the  case  of 
Manhattan  Life  Ins.  Co.  v.  Burke,  supra,  as  indicated  by  the  following 
language  of  Judge  Spear  on  page  302 : 

''In  an  action  to  rescind,  the  petition  should  allege  the  fact  of  such 
return  or  tender,  prior  to,  or  at  least  contemporaneous  with,  the  com- 
mencement of  the  suit." 

It  would  appear  that  the  plaintiff  brought  his  action  prematurely; 
before  he  had  offered  to  place  the  defendants  in  statu  quo,  and  he  now 
seeks  by  way  of  amendment  to  his  petition  to  set  up  facts  which  have 
occurred  subsequently  to  the  commencement  of  the  action  to  vitalize  his 
original  petition.  But  if  these  facts  must  have  existed  at  the  time  the 
action-  was  commenced  in  order  to  entitle  the  plaintiff  to  bring  and 
maintain  his  action,  it  is  difficult  to  understand  how  the  tender  can  be 
made  to  have  a  retroactive  effect  so  as  to  speak  as  of  the  time  when 
the  action  was  commenced. 

A  premature  action  is  not  curable  by  filing  a  supplemental  petition 
showing  subsequent  accrual,  for  an  action  is  supported  by  facts  exist-* 
ing  when  it  was  begun.  This  fact  of  the  tender  did  not  exist  at  the 
time  this  action  was  begun.  See  in  support  of  this  proposition :  Morse 
V.  Steele,  132  Cal.  456  [64  Pac.  Rep.  690] ;  Letois  v.  Fox,  122  Cal.  244 
[54  Pac.  Eep.  823] ;  Dickerman  v.  Railway,  72  Conn.  271  [44  Atl.  Rep. 
228] ;  MuLUr  v.  Earle,  37  N.  Y.  Super.  Ct.  (5  J.  &  Sp.)  388;  Lo%ory  v. 
Harris,  12  Minn.  255;  Smith  v.  Smith,  22  Kan.  487;  Wetmore  v.  Trus- 
low,  51  N.  Y.  338. 

For  the  reasons  stated  the  demurrer  to  the  amendment  to  the  peti- 
tion will  be  sustained. 
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RECEIVERS. 

[Hamilton  Common  Pleas,  August,  1908.] 
John  A.  Payne  v.  Qbobgb  H.  Stately  Co. 

1.  "PBORABLT    INBOLYXNT"    EQUIVAIiBITT    to    "IMMI5SNT   DaNGEB   OF    BECOMING    IN- 
BOLYENT."     ■ 

"Probably  insolvent,"  as  descriptive  of  the  condition  of  a  corporation  for 
which  a  receiver  is  asked,  is  as  effective  as  "in  imminent  danger  of  be- 
coming insolvent,"  the  condition  prescribed  by  Sec.  5587  Rev.  Stat. 
Hence,  an  allegation  that  a  defendant  corporation  is  "probably  insolvent," 
supplemented  by  other  allegations  of  facts  and  conditions  showing  in- 
solvency or  "Imminent  danger  of  becoming  insolvent,"  is  sufficient  to 
sustain  an  order  appointing  a  receiver. 

S.  RfiCXIVEBSHIF  FOB  PrOTKCTION  OF  SUBETT  FOB  COBPOBATION. 

A  court  has  jurisdiction  under  the  rules  of  equity  and  in  view  of  the  pro- 
visions Of  Sec.  6639  Rev.  Stat,  to  appoint  a  receiver  for  the  protection 
of  a  surety  for  rent  which  has  accrued  and  will  accrue  under  a  lease,  who 
further  alleges  that  he  is  a  stockholder  of  the  defendant  company  and 
also  a  large  creditor  and  many  attachment  suits  have  been  commenced 
against  the  company  in  various  places  and  others  are  threatened. 

[Syllabus  approved  by  the  court.] 

Cohen  &  Mack,  for  plaintiff. 

H.  R.  ProbascOy  for  defendant,  the  Memphis  Commisaion  Com- 
pany. 

SWING,  J. 

The  Memphis  Commission  Company,  which  has  been  made  a  party 
defendant  in  this  case  and  which  filed  an  answer  and  cross  petition 
May  13,  1908,  afterwards,  on  May  29,  filed  its  motion  and  application 
to  the  court  *'to  dissolve  and  hold  for  naught  the  order  herein  made 
appointing  a  receiver.'' 

The  principal  grounds  upon  which  this  action  is  asked  are  sub- 
stantially that  the  petition  does  not  state  facts  sufficient  under  our 
statute  and  the  usages  of  equity  to  warrant  the  appointment  of  a 
receiver  or  to  give  the  court  jurisdiction  to  appoint,  and  that  no  other 
facts  than  those  alleged  have  been  shown;  and  that  the  action  is 
solely  for  the  appointment  of  a  receiver  and  not  for  any  other  relief 
to  which  the  appointment  is  ancillary. 

On  June  3,  1908,  an  amended  petition  was  filed  by  leave,  making 
substantially  the  same  allegations  as  in  the  original  petition,  but  more 
full  and  complete,  and  in  some  respects  more  exactly  in  the  language 
of  the  statute  as  to  the  appointment  of  receivers.  The  motion,  being 
filed  before  the  amended  petition,  was  intended  to  apply  to  the  original 
petition;  but  the  whole  matter  was  ai^ed  to  me  upon  the  pleadings 
as  they  stand. 

The  original  petition  alleges  that  plaintiff  is  a  stockholder  of  the 
George  H.  Stapely  Company,  also  a  creditor  to  the  amount  of  about 
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$10,000,  and  that  ''he  is  personally  financially  responsible  as  surety 
for  certain  obligations  of  the  defendant  company,  to  wit,  for  rent 
under  certain  leases  of  said  defendant  company,"  and  it  is  shown  that 
some  of  the  rent  was  unpaid.  He  also  alleges  that  ''various  suits 
have  been  brought  against  the  defendant  company  in  attachment  and 
garnishment  in  various  parts  of  the  United  States  and  Canada,  and 
that  the  funds  of  the  defendant  company  at  Various  places  have  been 
tied  up  and  placed  beyond  the  control  of  the  defendant  company, 
and  that  other  such  suits  are  threatened,  which  will  interfere  with 
the  conduct  of  the  business  of  the  company  and  make  it  impossible  to 
carry  it  on  properly;"  that  the  company  is  "probably  insolvent"  and 
that  plaintiff  "is  in  jeopardy  as  surety  upon  the  said  obligations  of 
the  company"  for  rent;  and  various  other  things  are  alleged.  The 
prayer  is,  that  a  receiver  be  appointed  to  take  charge  and  dispose, 
under  the  orders  of  this  court,  of  the  assets  of  the  corporation;  to 
convert  to  the  best  advantage  all  of  its  assets  into  money;  to  pay  and 
discharge  its  obligations  and  for  such  other  relief  as  may  be  proper. 

To  the  original  petition  the  defendant  company  filed  an  answer, 
before  the  appointment  of  the  receiver,  in  which  it  "admits  all  the 
allegations  of  the  petition  to  be  true,  and  joins  in  the  prayer  of  the 
petition  for  the  appointment  of  a  receiver." 

The  defendant,  the  Memphis  Commission  Company,  in  its  answer 
and  cross  petition,  alleges  that  it  is  a  creditor  of  the  company  and 
that  "it  is  informed  and  believes"  that  the  defendant  company  "is 
wholly  insolvent  and  unable  to  pay  its  debts,  and  that  if  said  cor- 
poration is  not  insolvent  or  unable  to  pay  its  debts,  it  is  in  imminent 
danger  of  insolvency,  and  owes  a  large  amount  of  debts  and  claims 
which  it  is  unable  to  pay;"  but  alleges  that  the  petition  of  plaintiff 
does  not  set  forth  facts  sufficient  "to  entitle  him  to  the  appoinment  of  a 
receiver."  The  cross  petition  prays  for  the  appointment  of  "a  mas- 
ter to  ascertain  and  report  wha  the  stockholders  of  said  corporation 
are,"  what  subscriptions  if  any  to  the  capital  stock  are  unpaid,  what 
property  and  business  the  company  has,  and  for  all  proper  relief. 

It  complains  among  other  things,  by  the  motion  to  vacate  the 
appointment,  that  the  petition  does  not  allege  that  the  defendant  com- 
pany is  either  insolvent  or  in  imminent  danger  of  becoming  insolvent, 
according  to  the  terras  of  Sec.  5587  Rev.  Stat.  The  petition  does  not 
use  the  language  of  the  statute,  but  says  as  above  set  forth,  that  the 
company  is  "probably  insolvent."  It  does,  however,  set  forth  facts 
and  make  allegations  showing  that  the  company  is  "in  imminent  dan- 
ger of  becoming  insolvent."  The  facts  alleged  as  to  attachment  suits 
in  many  places  and  the  jeopardy  in  which  plaintiff  alleges  he  is  placed 
as  surety  for  the  defendant  company  and  all  the  allegations  taken 
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together  are  sufficient,  if  indeed  there  could  be  any  question  as  to  the 
sufficiency  of  an  allegation  of  ** probable  insolvency."  To  say  that 
the  company  is  ''probably  insolvent"  is  quite  as  much  as  to  say  that 
it  is  "in  imminent  danger  of  becoming  insolvent,"  and  indeed  is 
saying  more.  But,  as  stated  above,  the  Memphis  Commission  Company, 
by  its  answer  and  cross  petition,  removes  any  question  as  to  the  facts, 
so  far  as  the  allegations  in  the  pleadings  are  concerned,  by  alleging 
itself  that  the  company  is  either  ''insolvent  or  in  imminent  danger  of 
becoming  insolvent." 

Furthermore,  it  was  shown  upon  the  hearing  of  the  motion  to 
vacate  the  appointment,  by  the  statements  of  the  receiver  in  response 
to  questions  by  counsel  for  the  Memphis  Commission  Company,  that 
the  Stapely  Company  is  in  fact  insolvent.  His  statement  of  the  assets 
and  liabilities  that  have  come  to  his  knowledge  shows  it  to  be  badly 
insolvent. 

But  it  is  claimed  by  the  Memphis  Commission  Company  that  the 
plaintiff  does  not  set  forth  in  his  petition  facts  showing  him  to  have 
such  an  interest  as,  under  the  law  and  the  usages  of  equity,  entitled 
him  to  ask  for  a  receiver,  does  not  state  facts  sufficient  to  give  the 
court  jurisdiction  to  appoint  a  receiver. 

It  is  held  in  Barbour  v.  Bank,  45  Ohio  St.  133  [12  N.  E.  Rep.  5], 
that  a  surety  may  have  recourse  to  a  court  of  chancery  for  its  aid 
in  protecting  him,  and  a  receiver  may  be  appointed  to  preserve  the 
property  for  his  protection.  The  whole  question  of  the  jurisdiction 
of  the  court  to  appoint  a  receiver  in  such  a  case  is  discussed  and  de- 
cided by  the  court  in  that  case,  the  court  saying,  page  141:  "Our  con- 
clusion is,  however,  that  the  appointment  was  authorized  and  valid." 
Indeed,  not  taking  time  to  quote  the  opinion  more  fully  or  to  refer  to 
the  authorities  cited  by  the  court  in  the  opinion,  it  does  not  leave  the 
question  of  jurisdiction  in  the  Stapely  case  open  to  doubt.  So  there 
iq  here  a  case  of  an  action  by  a  person  who  is  surety  for  rent  under 
a  lease,  in  addition  to  being  a  stockholder  in  and  a  lai^e  creditor  of 
the  company,  and  many  attachment  suits  commenced  in  various  places 
and  others  threatened,  and  the  business  cannot  be  carried  on  success- 
fully under  the  circumstances,  and  the  facts  admitted  by  the  Stapely 
Company,  and  afterward  more  fully  alleged  as  to  the  insolvency  and 
the  attachments  by  the  Memphis  Commission  Company,  and  the  in- 
solvency shown  by  proof  in  open  court  on  the  hearing  of  the  motion 
to  vacate. 

It  may  be  added,  though  not  necessary,  that  our  statute  specifically 
provides  for  the  appointment  of  a  receiver  on  application  of  the  plain- 
tiff in  an  attachment  case,  Sec.  5539  Rev.  Stat.  The  Stapely  case  is 
not  a  suit  in  attachment,  but  the  company  by  its  answer  joins  with  the 
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plaintiff  in  asking  for  a  receiver,  because  numerous  attachment  suits 
have  been  commenced  in  various  places. 

In  the  case  of  N.  Y.  Rubber  Co,  v.  Belting  Co,  5  Circ.  Dec.  286 
(11  B.  618),  it  is  held,  as  stated  in  the  syllabus: 

*' Where,  subject  to  a  levy  of  attachment,  the  debtor  corporation 
applies  for  and  obtains  a  receiver  to  wind  up  its  affairs,  and  the  books 
of  account  taken  in  attachment  are  turned  over  to  the  receiver  of 
the  corporation,  under  an  order  to  collect  the  accounts  and  bring  the 
proceeds  into  court,  the  order  is  equivalent  to  appointing  a  receiver  in 
the  attachment  case,  and  the  attaching  creditor  may  preserve  his 
priority,  and  work  out  his  rights  through  the  receiver  of  the  cor- 
poration." 

There  are  facts  in  the  New  York  Rubber  Company  case  not  in 
the  Stapely  case  that  may  be  and  probably  are  sufficient  to  distinguish 
it,  and  it  may  be  that  what  was  done  in  the  Stapely  case  on  application 
of  the  company  was  not  equivalent  to  the  appointing  of  a  receiver 
in  the  attachment  cases  under  Sec.  5539  Rev.  Stat.;  but  it  is  clear 
enough  from  that  section  and  the  Rubber  Company  case  that  the  ex- 
istence of  an  attachment  suit  or  suits  is  a  most  important  consideration 
in  the  exercise  of  the  discretion  of  the  court  in  determining  whether 
a  receiver  should  be  appointed  or  not. 

Taking  all  the  pleadings  and  admitted  facts  in  this  case  into  con- 
sideration, I  think  it  clear  that  the  court  had  the  jurisdiction  -to 
appoint  the  receiver  and  that  the  appointment  was  properly  made — 
^Hhat  the  appointment  was  authorized  and  valid." 


BAILMENTS— LIENS. 

[Licking  Common  Pleas,  September  Term,  1908.] 
John  Moore  v.  Charles  Whttehead. 

miUC  OF  PUBCHASEB  OF  HOBSE  AGAINST  LlEN  OF  STABLE  KeEPEK. 

Where  a  stable  keeper  parts  with  possession  of  a  horse  upon  which  he  has 
a  Hen  for  keep,  under  Sec.  3212  Rev.  Stat,  the  title  of  a  purchaser  of 
the  horse  for  value  and  without  notice  Is  superior  to  the  lien  of  the  stable 
keeper. 

[Syllabus  approved  by  the  court] 

J.  R.  Fitzgibbons,  for  plaintiflp. 
S.  L.  James,  for  defendant. 

WICKHAM,  J. 

This  is  an  action  in  replevin.  The  defendant  filed  an  answer  to 
the  petition  of  the  plaintiff,  and  the  plaintiff  filed  a  general  demurrer 
to  the  answer.    The  case  is  submitted  to  the  court  on  that  demurrer. 
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The  facts  as  they  appear  from  the  answer  are,  in  substance,  as 
follows:  The  defendant  in  1905  was  the  owner  and  proprietor  of  a 
boarding  stable  for  horses  in  the  city  of  Newark,  Licking  county,  Ohio ; 
that  he  boarded  a  horse  for  sonie  person  whose  name  does  not  appear 
in  the  answer,  which  owner  was  accustomed  to  drive  his  horse  about 
the  city  and  vicinity,  after  which  it  was  returned  to  the  defendant's 
boarding  stable.  This  occurred  very  frequently,  as  is  usual  with  per- 
sons who  keep  a  horse  and  hire  it  boarded  by  a  stable  keeper. 

The  owner  of  the  horse,  in  1905,  was  indebted  to  the  defendant  for 
board  and  care  of  the  horse.  He  went  to  the  defendant's  stable  one 
day  in  June,  1905,  as  it  was  his  custom  to  do,  and  told  an  employe  that 
he  wished  to  take  a  drive ;  defendant  was  not  present,  and  the  employe 
hitched  the  horse  to  the  conveyance,  and  the  owner  drove  it  away. 
While  out  driving  on  that  occasion  he  sold  the  horse  to  the  plaintiff, 
who  purchased  it  without  knowledge  that  the  owner  was  indebted  to  the 
defendant  for  board  and  keep  of  the  horse;  that  is  to  say,  he  was  a 
purchaser  of  the  horse  in  good  faith  and  for  value,  without  any  notice 
of  any  claim  upon  the  horse  by  the  defendant  by  way  of  lien  or  other- 
wise. 

The  defendant  claimed  a  lien  upon  the  horse  for  its  board  and 
keep  under  Sec.  3212  Rev.  Stat.  The  horse  was  not  returned  to  the  de- 
fendant's stable  on  that  day,  and  on  a  subsequent  day  he  saw  it  stand- 
ing upon  a  public  street  of  the  city  of  Newark,  hitched  to  a  post;  he 
thereupon  unhitched  the  horse  and  took  it  to  his  stable,  claiming  the 
right  to  its  possession  by  virtue  of  a  stable  keeper's  lien,  and  thereupon 
the  plaintiff  replevined  the  horse. 

The  demurrer  raises  the  question  whether  at  the  time  of  the  pur- 
chase of  the  horse  by  the  plaintiff,  he  took  it  subject  to  the  stable 
keeper's  lien,  or  upon  the  other  hand  whether  by  voluntarily  permitting 
the  former  owner  to  take  his  horse  away  from  his  stable  and  use  it, 
the  stable  keeper  lost  the  lien  as  between  himself  and  the  plaintiff,  a 
purchaser  for  value  without  notice  of  the  lien. 

Counsel  for  defendant  cite  the  case  of  Seebaum  v.  Handy,  46  Ohio 
St.  560  [22  N.  E.  Rep.  869],  and  say  they  rely  upon  that  authority.  The 
case  cited  by  counsel  is  no  authority.  It  and  the  case  before  us  are  en- 
tirely dissimilar  in  their  facts.  In  that  case  Handy  lived  outside  of  the 
city  of  Cincinnati,  and  he  frequently  drove  into  the  city  and  left  his 
horse  at  a  livery  stable  to  be  fed  and  cared  for;  he  was  a  customer  of 
the  stable  keeper's  for  a  long  time,  and  became  indebted  to  him  for 
horse  feed  and  care  to  the  amount  of  more  than  $100.  He  was  accus- 
tomed to  get  his  hDrse  and  drive  home  in  the  evening  of  every  day, 
or  nearly  every  day  his  horse  was  boarded  at  the  stable.  Mr.  Handy 
was  accidentally  killed,  and  later  the  administrator  of  his  estate  drove 
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the  horse  into  the  city  and  put  it  into  another  stable,  whereupon  a 
creditor  of  Handy,  the  plaintiff  Seebaum,  replevined  the  horse. 

Our  Supreme  Court  in  that  case  held  that  Seebaum  had  no  lien  on 
th,e  horse  for  its  keep;  that  his  case  was  not  within  the  provisions  of 
Sec.  3212  Rev.  Stat.    The  court  expressly  say,  at  pages  568,  569  : 

**What  should  be  the  rule  in  cases  where  the  animal  is  placed  by 
the  owner  with  a  person  to  be  fed  and  cared  for,  not  temporarily — 
the  horse  being  ordinarily  kept  at  home  or  somewhere  else  by  the  owner 
— ^but,  permanently  for  some  time  either  definite  or  indefinite,  presents 
a  different  question." 

The  case  mentioned  by  the  Supreme  Court  is  our  case,  and  presents, 
as  the  court  say,  an  entirely  different  question  from  the  one  before  the 
court  in  the  case  cited,  and  the  court  say  they  express  no  opinion;  the 
language  is: 

''In  such  case  where  the  owner  is  allowed  to  use  it,  its  voluntary 
delivery  to  him  for  such  purposes  might  be  said  to  imply  a  contract 
to  return  the  animal,  and  a  failure  to  do  so  would  be  such  a  fraud  as  to 
estop  the  owner  from  setting  up  that  the  lien  had  been  lost  by  such 
voluntary  delivery.  But  this  is  not  the  case  before  us,  and  we  express 
no  definite  opinion  upon  it  at  this  time." 

I  find  no  case  in  point  that  sustains  the  claim  of  counsel  for  de- 
fendant, that  a  stable  keeper's  lien  is  paramount  to  the  title  of  the 
purchaser,  except  one  case  which  I  will  call  attention  to  later.  I  find 
authorities  which  hold  that  the  stable  keeper's  lien  is  not  lost,  as  be- 
tween him  and  the  owner  of  the  horse,  by  permitting  the  owner  to  take 
the  horse  out  of  his  possession  for  use  in  the  usual  way,  Toung  v.  Kim- 
ball, 23  Pa.  St.  193;  nor  between  the  stable  keeper  and  an  attaching 
creditor.    Welch  v.  Barnes,  65  N.  W.  Rep.  675,  676  [5  N.  D.  277]. 

In  the  case  last  cited  the  court  go  out  of  their  way  to  hold  that  the 
lien  is  not  lost  as  between  the  stable  keeper,  and  a  purchaser  for  value 
without  notice  of  the  lien,  and  this  case  would  be  an  authority  in  point 
were  not  the  expression  a  mere  dictum.    They  say: 

''This  being  so  the  statute  could  not  have  intended  to  aUow  the 
owner  to  destroy  the  lien  of  the  stable  keeper,  while  having  the  pos- 
session of  the  horse  on  the  street  during  the  day  by  selling  or  mortgag- 
ing it  to  a  stranger  without  notice  of  the  lien.  On  the  contrary,  we  are 
of  opinion  that  every  person  is  bound  so  far  to  take  notice  of  the  stat- 
ute that,  when  he  is  about  to  become  the  purchaser  or  mortgagee  of  a 
horse  found  upon  the  street  in  the  custody  of  its  owner,  it  is  incumbent 
upon  him  to  make  inquiry  as  to  the  place  where  the  horse  is  boarded, 
and  whether  anything  is  due  for  its  keeping.  There  is  no  greater  hard- 
ship in  this  rule  than  there  is  in  the  general  rule  in  respect    of  pur- 
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chasers  of  personal  property, — ^that  the  purchaser  gets  no  better  title 
than  the  seller  has." 

As  against  this  dictum,  if  it  is  to  be  regarded  as  any  authority, 
we  cite  the  case  of  Marseilles  Mfg.  Co,  v.  Morgan,  12  Neb.  66  [10  N.  W. 
Rep.  462  ]»,  where  it  was  held  that  C,  the  owner  of  the  horses,  having 
executed  a  mortgage  to  the  Marseilles  Mfg.  Co.,  the  mortgagee's  title  to 
the  property  was  superior  to  that  of  Morgan,  who  claimed  a  lien  for 
their  feed  and  keep. 

Another  authority  in  point  is  the  case  of  Vinal  v.  Spofford,  139 
Mass.  126  [29  N.  E.  Rep.  288] ;  the  second  paragraph  of  the  syllabus 
reads: 

**  Where  a  horse  kept  at  a  livery  stable  is  used  daily  by  the  owner 
in  his  business,  and  is  sold  by  him  without  the  knowledge  of  the  stable 
keeper  and  delivered  to  the  purchaser,  the  stable  keeper  loses  his  lien 
for  his  bill,  and  cannot  regain  it  by  seizing  the  horse." 

This  case  is  directly  in  point,  and  in  our  judgment  is  better  au- 
thority than  the  case  of  Welch  v.  Barnes,  supra.  The  reasons  given  by 
the  Dakota  court  do  not  seem  to  us  to  be  sotmd.  It  places  too  great 
a  hardship  upon  the  purchaser  of  the  horse.  We  think  it  is  the  policy 
of  the  law  not  to  restrict  the  alienation  of  property.  A  purchaser  of 
a  horse  ought  not  to  be  required  to  buy  at  his  peril,  nor  ought  he  to  be 
put  upon  inquiry  to  inquire  of  every  feed  stable  keeper,  farrier,  or 
others,  whether  they  have  liens  upon  a  horse  offered  for  sale.  If  one 
of  two  persons  must  suffer  loss,  it  should  be  he  who  voluntarily  puts  it 
into  the  power  of  the  owner  of  the  horse  to  create  the  loss,  and  where 
a  lienholder  voluntarily  parts  with  possession  and  the  owner  sells,  the 
stable  keeper  should  lose  his  lien  rather  than  an  innocent  purchaser 
without  notice  be  required  to  pay  the  amount  of  the  seller's  debt  be- 
fore he  acquires  a  good  title. 

Possession  of  chattel  property  is  in  one  sense  evidence  of  owner- 
ship, and  a  purchaser  has  the  right  to  presume,  as  against  another  who 
claims  a  lien,  that  the  seller  in  possession  is  the  owner  and  can  convey 
a  good  title.  Whatever  the  rule  may  be  as  between  the  stable  keeper 
and  the  owner,  or  between  the  stable  keeper  and  an  attaching  creditor, 
our  commission  is  that  as  between  the  stable  keeper  and  a  purchaser  for 
value  without  notice  of  the  claimed  lien,  the  purchaser  has  the  prior 
right. 

Entertaining  this  view,  our  judgment  is  that  the  demurrer  should 
be  sustained. 
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INJUNCTION— TRADE  SECRETS. 

[Hamilton  Common  Pleas,  March  12,  1909.] 
Home  Steam  Laundry  Co.  v.  Thomas  S.  Smith  et  al. 

Injunction  Does  not  Lie  to  Restbain  Former  Employs  of  Laundbt  bsom 
Soliciting  its  Customers  for  Trade  fob  Himself. 

Injunction  will  not  He  against  one,  formerly  employed  as  a  route  man  by 
a  laundry  company  upon  quitting  its  service  after  having  received  notice 
of  his  discharge,  to  prevent  his  soliciting  trade  on  a  certain  route  there- 
of; it  not  appearing  that  he  solicited  such  business  while  in  its  employ, 
that  knowledge  of  the  route  could  be  obtained  only  by  reason  of  such 
employment,  that  he  agreed  not  to  disclose  or  make  use  of  any  knowledge 
obtained  in  the  employment.  Nor  will  the  fact  that  he  obtained  posses- 
sion of  the  route  prior  to  his  notice  of  discharge  and  the  allegation  that 
the  list  could  not  later  be  found.  In  the  absence  of  a  preponderance  of 
evidence  that  he  took  the  list  prejudice  his  rights  to  solicit  such  business. 

[Syllabus  approved  by  the  court.] 

Edward  Ritchie,  for  plaintiff. 

Edwin  W.  Kemper  and  R.  M.  Ochiltree,  for  defendants : 
Cited  and  commented  upon  the  following  authorities:  J<mes  v. 
Shields,  14  Ohio  359 ;  Spangler  v.  Cleveland,  43  Ohio  St.  526  [3  N.  E. 
Rep.  365];  Falls  Va.  Water  Power  Co.  v.  Tibbetts,  31  Conn.  165; 
Hovelman  v.  Railway,  79  Mo.  632;  Goodall  v.  Crofton,  33  Ohio  St.  271 
[31  Am.  Rep.  535];  Story,  Equity  Sees.  925-927;  Webber  v.  Oage,  39 
N.  H.  182;  Jordan  v.  Woodward,  38  Me.  423;  Florence  Sewing  Mack. 
Co.  V.  Manufacturing  Co.  8  Blatchf.  113  [9  Fed.  Cas.  303] ;  Shackle  v. 
Baker,  14  Ves.  468 ;  Lange  v.  Werk,  2  Ohio  St.  519 ;  Homer  v.  Graves, 
7  Bing.  743;  Wiswell  v.  Church,  14  Ohio  St.  32;  WeUman  v.  Barker, 
3  Or.  253;  Bobbins  v.  Preble  Co.  {Comrs.)  1  Circ.  Dec.  340  (2  R.  23) ; 
Fellows  V.  Walker,  6  O.  P.  D.  362  [39  Fed.  Rep.  651] ;  Walker  v.  BaO- 
way,  8  Ohio  38;  Putnam  v.  Valentine,  5  Ohio  187;  Bumham  v.  Kemp- 
ion,  44  N.  H.  78. 

GORMAN,  J. 

This  is  an  action  to  enjoin  the  defendants  from  using  information 
claimed  to  have  been  a  secret  of  plaintiff's  business,  and  knowledge 
whereof  was  obtained  by  defendants  while  in  the  employ  of  plaintiff, 
to  wit :  knowledge  of  the  names  and  addresses  of  customers  of  plaintiff 
who  on  certain  days  and  at  certain  hours  of  said  days  were  accustomed 
to  give  their  laundry  work  to  employes  of  plaintiff,  and  on  certain  other 
days  and  at  certain  hours  of  said  days  were  accustomed  to  receive  their 
clean  laundry  work  from  plaintiff. 

It  is  claimed  that  both  defendants  conspired  together  to  quit  the 
employ  of  plaintiff  on  the  same  day,  February  27,  1909,  and  did  leave 
plaintiff's  employ  on  said  day,  and  that  on  Monday,  March  1,  1909,  in 
pursuance  of  said  conspiracy,  commenced  to  solicit  laundry  work  from 


Digitized  by 


Google 


Dec]  NISI  PRIUS  AND  GENERAL  TERMS.  461 

Laundry  Co.  v.  Smith. 

plaintiff's  ciistomers  along  what  is  known  as  route  number  five,  using 
knowledge  which  they  acquired  while  in  the  employ  of  plaintiff  in  a 
confidential  capacity,  and  by  misrepresenting  to  plaintiff's  customers 
the  truth,  secured  and  are  securing  a  large  amount  of  laundry  work 
from  plaintiff's  customers  along  route  number  five.  It  is  averred  that 
Sinith  was  what  is  known  as  the  route  man  and  had  charge  of  the  lists 
of  plaintiff's  customers  and  their  addresses,  the  route  to  be  followed  to 
reach  each  customer  by  the  driver  in  the  shortest  time ;  that  these  lists 
ert  of  great  value  to  plaintiff  and  constitute  its  good  will  in  the  laundry 
business,  and  that  the  knowledge  contained  in  these  lists  which  were 
under  the  care  of  defendant,  Smith,  is  a  trade  secret. 

The  case  is  submitted  on  the  petition  and  answer  of  defendants, 
and  on  the  evidence  and  arguments  of  counsel.  At  the  close  of  the  evi- 
dence it  was  admitted  by  counsel  for  plaintiff  that  no  case  had  been 
made  out  against  the  defendant  Harry  Drake,  and  with  this  admission 
all  allegations  with  reference  to  a  conspiracy  between  the  defendants 
falls  to  the  ground.  Drake  was  the  man  who  drove  the  laundry  wagon 
for  plaintiff  over  the  route  claimed  to  have  been  affected.  Smith  went 
out  occasionally  and  went  over  all  the  routes  at  different  times  for  the 
purpose  of  observing  and  inspecting  the  work.  Smith  was  under  no 
written  contract  for  any  specified  time  and  could  be  discharged  at  any 
time.  There  was  no  agreement  between  him  and  plaintiff  to  keep  secret 
the  matters  relating  to  the  routes,  but  the  cards  containing  the  names 
and  addresses  and  days  for  calling  of  all  customers  upon  the  various 
routes  were,  arranged  in  the  best  manner  possible  on  an  index  card 
system,  and  kept  under  lock  and  key  at  the  oflBce  of  the  plaintiff  in  the 
Arcade,  in  a  cabinet,  and  no  one  had  access  to  this  cabinet  or  a  key 
thereto  except  Smith,  the  president  of  the  company,  Mr.  Klein,  and  the 
young  lady  in  the  oflSce.  Smith  was  informed  by  the  president  of  the 
plaintiff  company  on  Tuesday,  February  23,  1909,  that  after  two  weeks 
his  services  would  not  be  required  any  longer.  On  the  same  day  Drake 
was  told  that  his  services  would  not  be  required  after  two  weeks' 
time.  There  does  not  appear  to  have  been  any  fault  or  complaint 
against  either  by  plaintiff,  but  for  some  reason  not  disclosed  their 
services  were  not  needed  by  plaintiff.  On  Friday,  February  26,  1909, 
both  quit  work  without  waiting  for  the  expiration  of  fhe  two  weeks' 
time  given  them.  Before  Smith  was  notified  that  his  services  were  to 
be  dispensed  with  he  took  from  the  case  all  the  cards  making  up  route 
five,  and  says  that  he  took  them  over  to  his  desk  at  the  laundry  of  plain- 
tiff on  Sycamore  street  for  the  purpose  of  checking  up  and  correcting 
the  list.  On  February  26,  the  day  he  quit,  he  testified  that  he  put  the 
cards  into  on6  of  the  drawers  of  his  desk  at  the  laundry  on  Sycamore 
^street  and  gave  the  key  of  the  card  cabinet  to  Mr.  Stuckenborg,  the 
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confidential  man  of  the  plaintiff  company,  and  at  the  same  time  told 
Stuckenborg  that  the  cards  were  in  the  drawer  of  the  desk,  and  that 
the  drawer  of  the  desk  was  locked,  and  gave  Stuckenborg  the  key  to  the 
desk  drawer.  Stuckenborg  admits  that  Smith  gave  him  both  keys  on 
this  day  at  the  time  and  place  mentioned  by  Smith,  but  denies  that 
Smith  said  anything  about  the  cards  containing  the  names  of  route  five, 
and  says  that  he  has  searched  the  drawers  of  the  desk  and  that  no  cards 
are  to  be  found.  The  young  lady  in  the  Arcade  office  says  the  cards  are 
not  in  the  cabinet  and  that  she  has  not  seen  them  since  Mr.  Smith  took 
them  away.  On  Friday  after  Smith  left  the  employ  of  plaintiff,  he 
went  around  to  practically  all  the  customers  on  route  five  and  told  them 
that  on  Monday,  March  1,  1909,  he  intended  to  start  in  business  for  him- 
self and  solicited  their  patronage.  He  testified  that  these  customers  with 
a  very  few  exceptions  were  old  friends  and  customers  of  his  personally; 
who  had  dealt  with  him  before  he  was  employed  by  plaintiff ;  that  he  had 
been  in  the  laundry  business  for  thirteen  or  fourteen  years,  antf  that 
these  old  customers  were  secured  by  him  and  brought  to  the  plaintiff 
company  from  other  laundries  because  of  their  friendship  for  him,  and 
this  evidence  is  undisputed.  There  were  a  few  of  the  customers  of  the 
plaintiff  secured  by  Smith  whom  he  admits  were  not  his  old  customers. 
He  testified,  and  his  testimony  is  uncontradicted,  that  he  made  no  mis- 
representation to  any  of  plaintiff's  customers  to  secure  their  patronage, 
but  on  the  contrary,  told  them  all  that  he  had  been  discharged  or  had 
quit  work  for  plaintiff  and  intended  to  go  into  the  laundry  business  for 
himself,  and  that  on  account  of  their  acquaintance  with  him  for  many 
years  and  his  promise  to  do  good  work,  they  all  promised  and  agreed  to 
give  him  their  work,  and  they  did  so. 

The  new  driver  of  plaintiff  w^ho  went  over  route  number  five  on 
Monday,  found  that  Smith  had  preceded  him  and  had  gotten  practically 
all  the  work,  although  he  did  not  see  Smith,  he  did  not  learn  of  any  mis- 
representations made  by  him,  but  the  customers  all  said  they  preferred 
to  give  the  work  to  Smith.  Smith  has  his  own  wagon  and  his  own  lists 
with  his  name  printed  thereon,  and  gets  the  work  of  his  customers 
done  at  the  Standard  Laundry  Company,  conducted  by  Mr.  Woest. 

A  temporary  injunction  was  issued  by  this  court  on  March  1,  1909, 
and  Smith  states,  and  his  testimony  is  uncontradicted,  that  he  has  not 
since  that  time  solicited  any  work  from  any  of  the  customers  on  route 
five. 

From  the  evidence  in  this  case,  the  court  is  of  the  opinion  that  the 
prayer  of  the  petition  ought  not  to  be  granted.  It  is  the  policy  of  the 
law  to  allow  as  large  and  as  unrestricted  a  competition  in  all  branches 
of  business  as  possible,  to  the  end  that  the  public  may  thereby  be  bene- 
fited and  that  no  man  or  set  of  men  should  secure  a  monopoly  in  any 
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business  or  any  branch  of  business.  It  is  contrary  to  public  policy  and 
good  morals  to  foster  or  encourage  monopolies  or  restrictions  in  trade. 
Unless  the  defendant  Smith,  by  virtue  of  his  employment  learned 
something  of  the  secret  workings  of  plaintiff's  business  which  he  could 
not  and  would  not  have  learned  but  for  his  said  employment,  and  unless 
he  either  expressly  or  impliedly  bound  himself  not  to  disclose  or  maka 
use  of  these  secrets,  and  unless  he  is  now  making  use  of  those  secrets 
which  he  could  not  have  acquired  except  by  virtue  of  his  employment 
with  plaintiff,  and  which  he  either  expressly  or  impliedly  bound  him- 
self not  to  divulge  or  make  use  of,  then  there  is  no  foundation  for  the 
issuance  of  an  injunction  against  him.  This,  as  we  understand  it,  is 
the  rule  laid  down  by  the  great  weight  of  authorities  and  sanctioned 
by  reason  and  a  fair  sense  of  justice.  Let  us  examine  this  case  in  the 
light  of  this  rule  and  see  wherein  the  extraordinary  process  of  injunc- 
tion should  be  invoked  and  called  into  action  to  prevent  the  defendant 
Smith  from  soliciting  whom  he  pleases,  where  he  pleases  and  when  he 
pleases,  for  laundry  work. 

In  the  first  place  the  evidence  that  Smith  made  use  of  his  knowl- 
edge of  plaintiff's  secret  concerning  the  list  of  customers  on  route  num- 
ber five,  acquired  while  in  plaintiff's  employ,  does  not  support  the  con- 
tention of  plaintiff.  Plaintiff  must  establish  by  a  preponderance  of  the 
evidence  that  Smith  took  and  carried  away  the  list  of  route  number  five, 
and  made  an  improper  use  thereof  to  filch  away  its  customers.  Smith 
states  positively  that  he  did  not  take  the  list  away  but  left  it  in  his  desk 
at  the  laundry  on  Sycamore  street.  Stuckenborg  says  Smith  gave  him 
the  keys  but  said  nothing  of  the  cards  of  route  mimber  five,  and  he  has 
not  found  them  in  the  desk.  Smith's  testimony  is  to  be  given  equal 
credence  with  Stuckenborg 's,  and  the  burden  being  on  the  plaintiff  as 
to  this  matter,  as  well  as  every  other  averment  necessary  to  make  out 
its  case,  it  fails  on  this  point  on  the  preponderance  of  the  evidence.  The 
fact  that  Smith  took  the  cards  from  the  Arcade  oflSce  to  the  Sycamore 
street  laundry  before  he  was  informed  of  his  discharge  does  not  in- 
dicate that  he  carried  them  away  in  face  of  the  fact  that  he  was  not 
forbidden  to  take  them  over  to  the  laundry,  and  his  statement  of  why 
he  took  them  over  there.  Again  there  is  no  evidence  that  Smith  while 
in  the  employ  of  plaintiff,  solicited  any  patronage  for  himself  from  any 
customers  on  route  number  five,  but  on  the  contrary  his  evidence  is  that 
he  did  not  solicit  until  Friday,  February  26,  after  he  had  left  the  em- 
ploy of  plaintiff. 

Again  the  knowledge  of  the  names  and  addresses  of  the  customers 
on  route  number  five  and  the  times  when  they  delivered  and  received 
their  laundry  was  such  a  simple  thing  to  learn  thaft  any  person  of  ordi- 
nary intelligence  could  have  acquired  this  knowledge  by  simply  foUow- 
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ing  plaintiff's  wagon  over  the  route,  so  that  Smith  could  have  learned 
all  these  facts  if  he  had  never  been  in  the  employ  of  plaintiff,  and 
therefore,  this  case  does  not  come  within  the  rule  laid  down  by  Judge 
Hosea  in  Seifried  v.  May6ox,  14  Dec.  536,  cited  and  relied  upon  by 
counsel  for  plaintiff. 

There  was  no  contract  made  by  Smith  whereby^ he  agreed  not  to 
disclose  6t  make  use  of  any  knowledge  he  might  acquire  of  the  secrets 
of  the  plaintiff's  business,  but  it  is  contended  and  held  to  be  true,  that 
there  is  an  implied  contract  on  the  part  of  all  servants  that  they  will 
not  make  use  of  any  secrets  they  may  have  learned  of  the  master's  busi- 
ness while  in  his  employ,  which  they  could  not  have  learned  except  for 
the  employment.  But  in  the  case  at  bar  as  we  have  pointed  out.  Smith 
could  easily  have  learned  all  about  these  routes  without  being  in  the  em- 
ploy of  plaintiff,  and  he  further  says  in  his  testimony  that  he  did  ac- 
quire his  knowledge  of  the  customers  and  their  addresses  and  was  a 
friend  of  theirs  long  before  the  plaintiff  knew  them  or  had  secured  them 
as  customers. 

The  case  of  Smith  v.  Keman,  8  Dec.  Re.  32  (5  Bull.  145),  decided 
by  Judge  Harmon,  is  quite  different  from  the  case  at  bar.  In  that  case 
the  plaintiff  had  a  trade-mark  on  her  bread ;  every  loaf  had  stamped  on 
it  "Domestic"  and  this  word  had  been  used  for  years  and  become  well 
known  and  famous  throughout  the  city  under  this  name.  All  of  her 
employes  quit  work  in  a  body  in  pursuance  of  a  conspiracy  to  take  away 
her  entire  trade,  which  was  thereby  ruined  and  paralyzed,  and  these  em- 
ployes headed  by  Keman,  who  was  the  manager  of  her  business  and  had 
an  interest  in  the  profits  and  was  a  quasi  partner  as  found  by  the 
court,  started  a  rival  business,  leaving  the  plaintiff  without  any  em- 
ploye whatever,  and  began  to  hold  themselves  out  as  making  the  same 
bread  formerly  made  by  plaintiff  and  used  her  trade-mark  "Domestic." 
And  the  drivers  who  had  been  with  plaintiff  and  knew  all  the  customers, 
went  over  the  routes  selling  the  bread  of  the  defendant  to  the  old 
customers,  under  the  name  of  plaintiff's  bread.  Besides,  the  <;ase  was 
decided  on  a  demurrer,  which  for  the  purpose  of  the  demurrer,  ad- 
mitted all  the  allegations  of  the  petition  to  be  true. 

Nor  does  the  rule  laid  down  in  Pearl  Laundry  v.  Wertz,  by  Judge 
S.  W.  Smith  of  this  court,  apply  to  the  case  at  bar,  because  in  that  case 
the  defendant  was  employed  to  build  up  the  route  for  plaintiff  and  was 
paid  therefor,  and  while  in  the  employ  of  plaintiff  he  solicited  the 
patronage  of  the  customers  for  himself  and  afterwards  went  over  the 
route  in  the  exact  order  as  to  time  and  place  that  he  had  formerly  done 
for  plaintiff  and  solicited  and  secured  the  business  for  a  competitor  of 
plaintiff.  The  evidence  in  the  case  at  bar  does  not  disclose  such  facts, 
and  this  court  is  not  disposed  to  go  beyond  the  rule  laid  down  by  Judge 
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Smith  in  Pearl  Laundry  v.  Wertz,  supra,  and  is  inclined  to  believe  that 
on  the  facts  as  shown  in  that  case,  he  would  have  decided  differently 
from  the  learned  judge  who  announced  that  decision. 

For  the  reason  stated  the  injunction  will  be  denied  and  the  petition 
dismissed  at  plaintiff's  costs.    The  temporary  restraining  order  will  be  • 
vacated  and  dissolved. 


COURTS— HABEAS   CORPUS— PRISONS   AND   REFORM- 

ATORIES. 

[Hamilton  Common  Pleas,  January  Term,  1908.] 

In  be  Charles  Schooler. 

COMMITMBNT  TO  WOBKHOUSE  FOB   BflSDBMEANOB  HSLD  VALID  AS   AGAINST   HABEAS 
OOBPUS. 

A  police  court  in '  a  city  having  a  workhouse  has  authority  under  Sec 
2107e  (Lan.  3443;  B.  1536-383)  Rev.  Stat,  to  commit  to  such  work- 
house on  conviction  for  misdemeanor.  Habeas  corpus  will  not  lie,  in 
any  event,  because  of  mere  error  in  committing  accused  to  the  work- 
house instead  of  the  county  Jail. 

[Syllabus  approved  by  the  court.] 

H.  D.  Burnett,  for  petitioner. 
J.  M.  Thomas,  Jr.,  contra. 

WOODMANSEE,  J. 

This  is  a  petition  for  a  writ  of  habeas  corpns.  The  petitioner, 
Charles  Schooler,  represents  that  he  is  illegally  restrained  and  deprived 
of  his  liberty  by  being  confined  in  the  workhouse  located  in  the  city  of 
Cincinnati,  Hamilton  county,  Ohio. 

It  is  admitted  that  Schooler  pleaded  guilty  to  the  charge  of 'Uoiter^ 
ing"  in  the  police  court,  Cincinnati,  and  was  fined  $50  and  costs,  and 
thereupon  was  committed  to  the  workhouse  in'  said  city  until  said  fine 
and  costs  are  paid. 

Counsel  for  petitioner  claims  that  the  judge  of  the  police  court 
had  no  authority  to  commit  said  Schooler  to  the  workhouse,  and  that 
said  commitment  and  sentence  are  void  and  that  he  should  therefore 
be  discharged  from  custody  by  this  court. 

Counsel  for  the  petitioner  relies  upon  the  recent  decision  of  the 
Supreme  Court  of  Ohio  in  the  case  of  Lemmon  v.  State,  77  Ohio  St. 
427  [83  N.  E.  Rep.  608].  In  that  case  Lemmon  had  been  committed 
to  the  workhouse  in  the  city  of  Toledo,  and  according  to  the  opinion 
of  the  Supreme  Court  by  virtue  of  Sec.  2099  (Lan.  Rev.  Stat.  3430;  B. 
1536-369). 

This  section  provides  that : 
80  Dec.    Vol.  19 
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''When  a  person  over  sixteen  years  of  age  is  convicted  of  an  of- 
fense, under  the  law  of  the  state  or  an  ordinance  of  a  municipal  cor- 
poration, and  the  tribunal  before  -v^hich  the  conviction  is  had  is  directed 
by  law  to  commit  the  offender  to  the  county  jail  or  corporation  prison, 
.the  court,  mayor,  or  justice  of  the  peace,  as  the  case  may  be,  shall 
sentence  the  offender  to  the  workhouse,  if  there  is  such  house  in  the 
county." 

The  Valentine  law,  under  which  Lemmon  was  sentenced,  provides 
for  a  fine  and  imprisonment,  but  does  not  direct  as  to  where  the  con- 
victed party  shall  be  imprisoned,  and  therefore  the  Supreme  Court  in 
construing  the  section  herein  referred  to,  states  that  the  provision  of 
Sec.  1536-369  does  not  apply  because  this  latter  section  refers  only 
to  cases  where  the  court  is  directed  by  law  to  commit. 

I  cannot  understand  why  the  Supreme  Court  in  passing  upon  this 
case  made  no  reference  to  Sec.  2107e  (1)  (Lan.  Rev.  Stat.  3443;  B. 
1536-383),  which  provides  as  follows: 

**When  a  person  has  been  convicted  of  a  misdemeanor  by  any 
court  or  magistrate  of  this  state  in  a  district  in  which  there  is  a  work- 
house, it  shall  be  competent  for  such  court  or  magistrate  to  sentence 
such  person  to  such  workhouse  for  a  period  not  exceeding  the  maximum 
period  of  confinement  in  the  jail  of  the  county  allowed  by  statute  for 
such  offenses ;  and  in  all  such  cases  the  court  or  magistrate  may  further 
order  that  such  person  stand  committed  to  such  workhouse  until  the 
costs  of  prosecution  are  paid,  or  he  be  discharged  as  herein  provided; 
and  in  all  cases  where  a  fine  may  be  imposed  in  punishment  in  whole 
or  in  part  for  an  offense  and  the  court  or  magistrate  could  order  that 
such  person  stand  committed  to  the  jail. of  the  county  until  such  fine 
and  the  costs  of  prosecution  are  paid,  such  court  or  magistrate  may 
order  that  such  person  stand  committed  to  such  workhouse  until  such 
fine  and  costs  are  paid." 

Our  statutes  define  a  misdemeanor  to  be  any  offense,  the  penalty 
of  which  is  less  than  punishment  in  the  penitentiary.  This  statute 
clearly  gives  to  the  court  the  authority  to  commit  to  the  workhouse, 
and  it  is  not  limited  in  terms  like  Sec.  1536-369,  which  means  only 
such  cases  as  those  where  the  court  is  directed  by  law  to  commit. 

The  Supreme  Court  having  made  no  reference  to  this  section  which 
I  have  quoted,  I  am  constrained  to  follow  its  plain  terms  unless  other- 
wise directed,  and  in  doing  so,  I  find  that  the  police  court  of  Cincinnati 
was  acting  clearly  within  authority  when  it  committed  the  petitioner 
to  the  workhouse  located  in  Cincinnati. 

The  statute  that  was  construed  by  the  Supreme  Court  was  passed 
May  7,  1869  (66  0.  L.  195),  and  the  statute  under  which  I  hold  that 
the  petitioner  is  properly  committed  in  this  case  was  passed  March  29, 
1883  (80O.  L.  83). 
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I  also  find  that  Sec.  6801  b  makes  like  provisioiis  for  commitment 
of  persons  found  guilty  of  misdemeanors  in  counties  and  municipalities 
having  no  workhouse,  to  sentence  such  persons  to  a  workhouse  in  some 
other  county  or  municipality  after  making  proper  arrangements  there- 
for as  set  out  in  said  statute.  But  independent  of  the  construction 
which  I  have  placed  on  .the  statutes  referred  to,  I  find  that  the  writ 
asked  for  herein  should  be  refused. 

If  the  police  court  under  the  statute  was  without  authority  to 
commit  to  the  workhouse,  did  that  act  in  itself  make  the  whple  pro- 
ceeding void  and  thereby  place  the  necessity  upon  this  court  of  dis- 
charging the  petitioner! 

I  think  the  general  rule  is  well  established  that  if  the  court  had 
jurisdiction  and  power  to  convict  and  sentence,  the  writ  can  not  issue 
to  correct  mere  error.    ParkSy  Ex  parte,  93  U.  S.  18,  23  [23  L.  Ed.  787]. 

In  the  case  of  Graham,  In  re,  74  Wis.  450  [43  N.  W.  Rep.  148;  17 
Am.  St.  Rep.  174],  the  petitioners  applied  for  writs  of  habeas  corpus, 
claiming  to  have  been  sentenced  respectively  to  imprisonment  in  the 
state  prison  for  thirteen  and  fourteen  years,  when  the  act  under  which 
convictions  were  had  permitted  imprisonment  for  not  more  than  ten 
years  nor  less  than  three  years.     The  court  said : 

"We  deny  the  writs  for  the  reason  that  the  error  in  the  judgments 
does  not  render  them  void,  nor  the  imprisonment  under  them  illegal,  in 
that  sense  which  entitles  them  to  be  discharged  on  a  writ  of  habeas 
corpus.  The  judgments  are  doubtless  erroneous,  and  would  be  re- 
versed on  writ  of  error.  •  •  •  But  the  judgments  are  not  void. 
•  •  •  The  court  had  jurisdiction  of  the  persons  and  subject-matter, 
or  offense,  but  made  a  mistake  in  the  judgment.  For  mere  error,  no 
matter  how  flagrant,  the  remedy  is  not  by  habeas  corpus.  The  law  is 
well  settled  in  this  court  that  on  habeas  corpus  only  jurisdictional  de- 
fects are  inquired  into.  The  writ  does  not  raise  questions  of  errors 
in  law,  or  irregularities  in  the  proceedings." 

In  Max,  Ex  parte,  44  Cal.  579,  Max  petitioned  to  be  discharged  on 
habeas  corpus,  because  he  was  sentenced  as  for  conviction  of  a  felony 
when  he  was  convicted  for  a  misdemeanor  merely.  His  counsel  con- 
tended  the  judgment  was  absolutely  void  and  conferred  no  authority 
to  the  warden  to  detain  the  petitioner.     The  court  say,  page  581: 

**We  are  of  opinion,  however,  that  the  position  cannot  be  main- 
tained. The  indictment  upon  \Vhich  judgment  is  founded  is  sufficient, 
in  all  respects;  the  offense  of  which  the  petitioner  was  convicted  wiis 
one  within  the  scope  of  the  indictment,  and  the  judgment  one  which 
the  county  court  had  the  authority  to  render  upon  the  appearance  and 
plea  of  the  petitioner.  These  conditions  constitute  jurisdiction;  ail 
others  involve  questions  of  mere  error,  and  the  latter  cannot  be  inquired 
into  upon  writ  of  habeas  corpus  but  only  upon  proceedings  in  error." 
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In  People  v.  Kelly,  97  N.  Y.  212,  an  application  was  made  for  a 
writ  of  habeas  corpus  by  a  prisoner  who  had  been  convicted  of  an 
assault  in  the  third  degree  and  sentenced  to  imprisonment  at  hard  labor 
in  the  state  prison  for  a  term  of  one  year.  The  court  of  appeals  held 
that  the  offense  was  a  misdemeanor  and  punishable  only  by  imprison- 
ment for  not  more  than  one  year  or  by  a  fine.of  not  more  than  $500,  or 
by  both.  The  case  was  one  of  an  excessive  sentence  upon  a  valid  con- 
viction. But  the  court  refused  to  discharge  the  petitioner,  and  re- 
manded him  to  the  sheriff  in  order  that  the  trial  court  might  deal  with 
him  according  to  law. 

In  Bond,  Ex  parte,  9  S.  C.  80  [30  Am.  Rep.  20],  the  petitioner 
had  been  convicted  of  assault  with  intent  to  kill  and  sentenced  to  con- 
finement in  the  penitentiary  at  hard  labor.  The  court  held  that  the 
offense  was  not  punishment  by  confinement  in  the  state  penitentiary, 
and  that  the  sentence  was  therefore  erroneous,  but  that  it.  was  not 
void,  and  refused  to  discharge  the  prisoner  on  habeas  corpus.  See, 
also,  Petty,  In  re,  22  Kan.  477;  Phinney,  In  re,  32  Me.  440;  Mooney, 
Ex  parte,  26  W.  Va.  36  [53  Am.  Rep.  59]. 

Bonner,  In  re,  151  U.  S.  252  [14  Sup.  Ct.  Rep.  323;  38  L.  Ed. 
149],  is  a  well  considered  case  where  the  petitioner  had  been  wrong- 
fully confined  in  the  penitentiary.  The  decree  of  the  court  was  the 
discharge  of  the  petitioner  from  the  custody  of  the  warden  of  the 
penitentiary,  but  without  prejudice  to  a  resentence.  In  that  case  it 
was  claimed  the  sentence  and  order  were  void. 

The  decision  in  this  case  really  modifies  the  strict  rule  set  out 
by  Justice  Harlan  in  the  case  of  Mills,  Ex  parte,  135  U.  S.  263  [10 
Sup.  Ct.  Rep.  762;  34  L.  Ed.  107]. 

I  heartily  endorse  the  following  words  from  the  decision  of  the 
Supreme  Court  of  Pennsylvania  in  the  case  of  Beale  v.  Commonwealth^ 
25  Pa.  St.  11: 

'*The  common  law  embodies  in  itself  sufficient  reason  and  common 
sense  to  reject  the  monstrous  doctrine  that  a  prisoner  who  was  guilty 
as  established  by  a  regular  verdict,  is  to  escape  punishment  altogether 
because  the  court  committed  an  error  in  passing  the  sentence.  If  this 
court  sanctioned  such  a  rule  it  would  fail  to  perform  the  chief  duty  for 
which  it  was  established." 

Coming  now  to  Ohio  cases,  I  quote  from  Shaw,  Ex  parte,  7  Ohio  St. 
81   [70  Am.  Dec.  55] : 

**A  habeas  corpus  cannot  be  used  as  a  summary  process  to  review 
or  revise  errors  or  irregularities  in  the  sentence  of  a  court  of  com- 
petent jurisdiction.  Imprisonment  under  a  sentence  cannot  be  un- 
lawful, unless  the  sentence  is  an  absolute  nullity.    If  clearly  unau- 
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thorized  and  void,  relief  from  imprisonment  may  be  obtained  by  habeas 
corpus;  if  voidable  a  writ  of  error  is  the  appropriate  remedy." 

The  court  go  on  to  say,  page  83 : 

''It  is  said  to  be  the  practice  in  some  parts  of  this  state  to  use 
the  writs  of  habeas  corpus  as  a  short  and  summary  mode  of  reviewing, 
as  upon  a  writ  of  error,  and  annulling  the  sentences  of  court.  If  this 
be  so,  it  is  an  abuse  of  the  writ  of  habeas  corpus  which  cannot  be  too 
soon  corrected.'' 

Van  Hagen,  Ex  parte,  25  Ohio  St.  426: 

''Habeas  corpus  is  not  the  proper  mode  of  redress,  where  the 
relator  has  been  convicted  of  a  criminal  offense,  and  sentenced  to  im- 
prisonment therefor  by  a  court  of  competent  jurisdicftion ;  if  errors  or 
irregularities  have  occurred  in  the  proceedings  or  sentence,  a  writ  of 
error  is  the  proper  remedy." 

I  find  as  heretofore  stated  that  the  petitioner  was  properly  com- 
mitted to  the  workhouse  in  Cincinnati.  I  further  find  that  if  a  mis- 
take* was  made  such  as  claimed  by  counsel  for  the  petitioner,  in  the 
sentence  of  the  court,  that  the  same  should  have  been  corrected  by  pro- 
ceedings in  error,  and  that  habeas  corpus  is  not  the  proper  proceeding. 

The  writ  is  accordingly  refused. 


MOTIONS  AND  ORDERS— PARTIES. 

[Hamilton  Common  Pleas,  March  3,  1909.] 

Sabah  Morris  and  Jennie  Brose  v.  F.  A.  Schmidt. 

Motion  to  Set  Aside  Entry  Substituting  Personal  Repbesentativb  as  Pabtt 
Plaintiff  in  Joint  Action  fob  Money  Refused. 

An  entry,  upon  suggestion  to  the  court  of.  the  death  of  one  of  the  parties 
plaintift  to  an  action  for  money  judgment  and  appointment  of  an  ad- 
ministrator therefor,  granting  the  application  of  the  administrator  to 
be  substituted  as  a  party  as  provided  by  Sec.  5149  Rev.  Stat.,  is  within 
the  discretion  of  the  court  under  Sec.  5012;  Sees.  5150  to  5161,  prescrib- 
ing procedure  for  revivor  of  actions  are  not  exclusive,  hence,  a  motion 
to  set  aside  the  entry  on  the  ground  that  no  summons  in  revivor  has 
been  issued  or  served  on  defendant  Is  properly  refused. 

[Syllabus  approved  by  the  court.] 

Motion  to  strike  entry  from  files. 

CI088  &  Luebbert,  for  plaintiffs. 
Cormany  &  Cormany,  for  defendant 

GORMAN,  J. 

The  petition  filed  herein  is  on  behalf  of  two  plaintiffs  claiming  a 
money  judgment  against  defendant;  and  the  averments  of  the  petition 
disclose  that  the  action  is  joint,  not  joint  and  several. 
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After  the  action  was  begun  and  the  defendant  had  answered,  one 
of  the  plaintiffs,  Sarah  Morris,  died.  Within  one  year  from  her  death 
Richard  Morris  was  appointed  administrator  of  her  estate,  and  made 
application  to  this  court  to  be  substituted  as  a  party  plaintiff  in  this 
action  in  place  of  Sarah  Morris,  deceased,  suggesting  the  death  of  said 
Sarah  Morris  and  his  appointment  as  her  administrator.  This  court 
made  an  entry  granting  said  application  or  motion,  on  June  19,  1908, 
and  made  said  Richard  Morris  administrator  of  Sarah  Morris,  a  party 
plaintiff.  This  is  the  entry  which  the  defendant  now  asks  to  be  stricken 
from  the  files,  (it  should  be  a  motion  to  set  aside  the  entry)  on  the* 
ground  that  no  summons  in  revivor  has  been  issued  or  served  on  de- 
fendant within  one  year  from  the  death  of  said  Sarah  Morris,  as  pro- 
vided in  Sec.  5158  Rev.  Stat. 

This  action  is  one  that  does  not  abate  by  the  death  of  the  parties. 
Section  5144  Rev.  Stat. 

The  proceeding  to  bring  in  the  administrator  of  one  of  the  de- 
ceased plaintiffs  as  a  substitute  for  the  deceased  party,  is  authorized 
by  Sec.  5012  Rev.  Stat.;  and  this  may  be  done  in  the  exercise  of  a 
sound  discretion  by  the  court,  regardless  of  the  provisions  of  Sees.  5146 
to  5161  Rev.  Stat,  inclusive.  These  sections  are  not  exclusive.  See 
Carter  v.  Jennings,  24  Ohio  St.  182 ;  Black  v.  Hill,  29  Ohio  St.  86. 

The  mode  of  revivor  is  pointed  out  in  Sec.  5149  Rev.  Stat.,  and 
*'may  be  effected  by  the  allowance  by  the  court,  or  a  judge  thereof  in 
vacation,  of  a  motion  of  the  representative  or  successor  in  interest  to 
become  a  party  to  the  action;  or  by  supplemental  pleading,"  etc.,  but 
the  limitations  contained  in  the  subsequent  sections  of  the  chapter  do 
not  apply  to  this  section.  In  the  case  at  bar  the  revivor  was  effected 
in  the  manner  provided  by  the  first  part  of  Sec.  5149,  and  in  accord- 
ance with  the  power  lodged  in  the  court  by  Sec.  5012  Rev.  Stat. 

The  limitations  of  Sees.  5150  to  5161  Rev.  Stat,  not  applying  to 
this  method  of  procedure  in  revivor.  No  summons  is  necessary,  nor  is 
any  notice  necessary;  nor  is  it  necessary  to  have  a  conditional  order  of 
revivor  as  provided  in  Sees.  5150  to  5160  Rev.  Stat. 

The  motion  is  therefore  overruled. 
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DAMAGES— TELEGRAPHS  AND  TELEPHONES. 

[Sandusky  Common  Pleas,  December  23»  1908.] 

Clyde  Telephone  Co.  v.  F.  M.  Parmenter  et  al. 

1.  Relative  Rights  of  Telephone  Lines  and  House  Moves  in  Streets. 

Neither  moving  houses  nor  operating  telephone  lines  in  streets  comes 
within  the  primary  purpose  thereof,  that  of  travel,  but  each  is  an 
allowable  use  under  proper  restrictions  and  with  due  regard  to  the 
rights  of  others. 

2.  Telephone  Wires  not  Impbofeblt  in  Street,  with  Municipal  'Consent. 

The  location  of  telephone  poles  and  wires  in  a  street  rests  within  the 
Icontrol  of  municipal  authorities  acting  in  good  faith.  Hence,  in  an 
action  iavolving  conflicting  rights  of  a  house  mover  and  a  telephone 
company,  the  former  cannot  contend  that  the  location  of  the  telephone 
line,  on  account  of  density  of  foliage  and  location  of  trees,  is  improper, 
when  it  is  satisfactory  to  the  municipal  authorities. 

3.  House  Mover  must  Bear  Expenses  to  Telephone  Line  bt  Removal  of  House 
in  a  Street. 

Expenses  resulting  from  moving  a  house  into  and  along  a  street  on  which 
is  located  a  telephone  line  having  a  vested  interest  therein  under  a 
municipal  franchise  must  be  borne  by  the  house  mover. 

4.  EiZPEifSES  TO  Telephone  Line  in  Street  bt  Removal  of  House  Held  not 
Waived  by  Statement  of  Manager  to  go  Ahead  and  Start  the  Building. 

A  telephone  company  having  installed  a  line  of  poles  and  wires  in  a  street 
under  municipal  authority  does  not,  by  a  statement  of  its  manager  to 
a  house  mover,  that  its  wires  would  be  taken  care  of  to  the  extent  of 
going  ahead  and  starting  the  house,  waive  the  right  to  exact  cost  of  re- 
moval of  its  poles  and  wires  from  moving  house  along  such  street,  or 
assume  expense  of  altering  the  house  to  evade  injuries  to  its  property, 
when  it  does  not  appear  that  he  had  any  knowledge  that  the  removal 
would  interfere  with  its  line,  especially  if  after  observing  the  danger 
threatened,  he  refused  to  stand  for  such  prospective  expenses. 

[Syllabus  approved  by  the  court] 

Injunction  and  hearing  upon  merits. 

Homer  Metzgar,  for  plaintiff. 
D.  A.  Heffner,  for  defendant. 

RICHARDS,  J. 

This  case  is  an  injunction  suit  involving  a  controversy  arising 
from  the  location  of  the  plaintiff's  wires,  poles  and  cross-arms  on  cer- 
tain streets  in  the  village  of  Clyde,  and  the  removal  of  a  house  belong- 
ing to  the  defendant  through  those  same  streets.  The  plaintiff  brought 
the  action  for  the  purpose  of  preventing  the  defendant  from  interfer- 
ing with  its  telephone  poles,  wires,  cables,  etc.,  in  the  removal  of  this 
house.  The  plaintiff  operates  a  general  telephone  business  in  the  village 
of  Clyde  and  vicinity. 

The  defendant  began  the  removal  of  the  house,  and  had  gotten  the 
house  out  from  the  lot  onto  Buckeye  street,  and  was  moving  it  northeast 
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when  it  came  into  collision  with,  and  broke,  a  pole  and  cross-ann  be- 
longing to  the  plaintiff  company,  and  disarranged  some  of  the  plain- 
tiff's wires,  and  thereupon  this  injunction  suit  was  brought. 

The  case  came  up  in  this  court  upon  a  motion  to  dissolve  the  in- 
junction, and  as  a  result  of  that  hearing  the  injunction  was  so  'modified 
as  to  order  the  defendant  to  cut  oflf  a  section  of  the  gable  of  his  house 
suflSciently  to  allow  its  removal  in  the  streets,  and  requiring  the  plain- 
tiff to  put  in  the  hands  of  the  clerk  of  this  court  an  amount  of  money 
reasonably  sufficient  to  pay  that  expense ;  the  court  reserving  the  right 
thereafter  to  determine  who  ought  to  stand  the  expense. 

After  the  modification  of  the  injunction,  the  defendant  altered  the 
house  so  that  it  might  be  removed  along  the  streets,  and  it  was  removed 
and  placed  in  the  location  desired  by  the  defendant,  and  this  case 
comes  on  for  hearing  upon  the  merits,  to  determine  who  ought  to  stand 
this  expense,  and  pay  the  costs  of  the  action. 

Sections  3454  to  3471-8  Rev.  Stat,  give  certain  rights  to  telephone 
companies  for  the  construction  of  lines  of  poles  in  the  streets  of  mu- 
nicipalities, and  upon  the  highways,  with  the  provision  that  they  shall 
not  be  so  built  as  to  incommode  the  public.  The  plaintiff  company,  in 
addition  to  this  statutory  right  had  a  franchise  in  the  village  of  Clyde, 
providing  for  the  specific  location  of  its  lines  within  the  municipality. 

The  general  statutory  rights  are  discussed  in  the  case  of  Fanner 
V.  Telephone  Co.  72  Ohio  St.  526  [74  N.  E.  Rep.  1078]. 

The  primary  use  of  the  streets,  of  course,  is  for  the  purposes  of 
travel,  and  in  the  judgment  of  this  court,  neither  the  moving  of  a  house 
nor  the  operation  of  a  telephone  line  is  an  original  or  primary  purpose 
of  the  street.  Neither  one  of  them  subserves  the  purposes  of  travel, 
but  each  of  them  is  an  allowable  use  of  the  street,  providing  it  is  used 
under  proper  restrictions,  and  with  due  regard  to  the  rights  of  others. 

It  has  been  held  that  the  use  of  a  street  by  an  electric  railroad  is  a 
primary  use  of  the  street,  as  it  subserves  the  purposes  of  travel.  See 
Cincinnati  Inc.  PI  Ry.  v.  Telegraph  Assn.,  48  Ohio  St.  390  [27  N.  E. 
Rep.  890;  12  L.  R.  A.  534;  29  Am.  St.  Rep.  559]. 

That  case  also  decides  that  it  could  not  be  held  that  a  telephone 
company,  the  business  of  which  is  to  transmit  intelligence,  is  using  the 
streets  for  the  purpose  of  travel, — the  primary  use  to  which  the  streets 
are  dedicated. 

Nevertheless,  the  telephone  company,  by  obtaining  a  location,  and 
accepting  it,  and  constructing  its  line  upon  the  location  granted,  does 
acquire  property  rights,  provided  it  does  not  violate  the  statute  which 
says  it  must  not  incommode  the  public.  I  think  that  expression  means, 
incommode  the  public  in  the  use  of  the  streets  for  the  purposes  to  which 
streets  are  usually  devoted.     See  Northwestern  Tel.  Exch.  Co.  v.  An- 
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derson,  12  N.  Dak.  585  r98  N.  W.  feep.  706;  65  L.  B.  A.  771;  102  Am. 
St.  Rep.  580]. 

This  is  a  case  which  has  been  found  important  enough  to  be  re- 
ported in  the  two  series  of  collected  reports  cited. 

The  court  say  in  the  syllabus,  reading  now  from  the  102  Am.  St. 
Rep.,  at  page  580: 

''The  acceptance  of  the  terms  and  conditions  of  an  ordinance 
granting  to  a  telephone  company  the  use  of  the  street^  of  a  city  consti- 
tutes a  contract  between  the  company  and  the  city,  and  the  construction 
of  its  line  at  large  expense  gives  such  company  vested  rights  which  the 
city  cannot  impair  by  granting  to  persons  the  use  of  such  streets  for 
private  purposes  or  extraordinary  uses. 

"House  moving  in  a  street  is  an  extraordinary  use  thereof,  and 
while  it  may  be  permitted,  it  cannot  be  allowed  so  as  to  destroy  the  use 
of  the  street  for  the  purpose  of  travel  or  other  necessary  public  pur- 
pose, or  to  destroy  or  impair  vested  rights. 

''A  licensed  house  mover  in  a  city  is  liable  for  an  injury  done 
by  him,  while  moving  a  house,  to  the  wires  and  property  of  a  telephone 
company  authorized  by  ordinance  to  establish  and  maintain  a  tele- 
phone line  and  system  in  the  streets  of  such  city." 

This  case  reviews  the  decisions  pretty  fully  up  to  the  time  of  its 
decision,  and  is  a  comparatively  recent  case,  being  only  some  four  years 
of  age,  and  it  contains  a  very  thorough  consideration  of  the  questions 
involved. 

Another  case,  more  recent  yet,  is  the  case  of  Ktbbie  Tel.  Co.  v. 
Landphere,  151  Mich.  309  [115  N.  W.  Rep.  244],  a  decision  of  March 
5,  1908. 

The  Compiled  Laws  of  Michigan,  Sec.  6691,  provide  that  every 
telephone  company  organized  thereunder  shall  have  the  power  to  con- 
struct and  maintain  lines  for  the  transmission  of  telephone  messages 
through  the  public  streets  and  highways  with  all  necessary  erections 
and  fixtures  therefor,  provided  that  the  same  shall  not  injuriously  in- 
terfere with  other  public  uses,  of  said  places.  Held,  that  the  use  of  the 
streets  for  moving  a  building  was  an  unusual  and  extraordinary  use, 
and  was  not  such  "other  public  use''  as  was  contemplated  by  the 
statute.  Where  the  telephone  company,  under  the  powers  conferred 
upon  it  by  the  statute  under  which  it  was  organized,  erects  its  poles, 
wires,  cables,  etc.,  in  a  proper  manner  in  the  streets  and  highways,  it 
has  a  vested  right  to  their  use  and  maintenance,  and  interference  with 
them  or  destruction  of  them  would  be  an  appropriation  of  property 
without  due  process  of  law,  which  should  be  restrained. 

Our  own  circuit  court  has  had  occasion  to  pass  on  a  question  some- 
what similar,  being  a  case  of  the  removal  of  a  structure  across  an 
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electric  road.  See  Toledo,  B.  O.  &  So.  Trac.  Co,  v.  Sterling,  29  0.  C.  C. 
227  (9  N.  S.  200) ;  see  also,  Williams  v.  Railway,  130  Ind.  71  [29  N. 
E.  Rep.  408;  15  L.  R.  A.  64;  30  Am.  St.  Rep.  201]. 

Such,  then,  are  the  general  rights  of  a  telephone  company  located 
in  and  along  the  streets,  and  of  a  house  mover.  Are  there  any  facts 
in  this  case  that  would  amount  to  a  waiver,  or  estoppel,  on  the  part  of 
the  plaintiff?  It  has  been  urged,  on  the  part  of  the  defendant,  that 
in  a  conversation  ^had  between  the  defendant  and  the  manager  of  the . 
plaintiff  company,  the  company  waived  any  right  it  had,  and  should 
be  prevented  from  exacting  from  the  defendant  the  cost  of  the  removal 
of  the  poles  and  lines,  or  for  the  alteration  of  the  house. 

It  was  found  by  the  court  that  the  cutting  off  of  some  four  feet  of 

•gable  would  be  cheaper  than  changing  the  pole  lines.     The  number  of 

lines  and  poles  interfered  with  was  so  great  that  the  evidence  showed 

it  would  be  less  expensive  to  alter  the  house,  and  that  was  the  sole  reason 

for  cutting  the  house,  instead  of  changing  the  poles  and  arms. 

The  defendant  in  this  case  had  obtained  from  the  mayor  of  the 
village  of  Clyde  a  written  permit  for  the  removal  of  this  house,  and 
had  interviewed  the  manager  of  the  plaintiff  company  with  regard  to 
the  removal  before  the  beginning  of  the  undertaking,  and  they  both 
agree  that  it  was  said  by  Mr.  Fuller,  the  manager,  that  the  wires  would 
be  taken. care  of  to  the  extent  that  he  might  go  ahead  and  start.  To 
that  extent  they  agree.  The  manager  of  the  company  denies  any  agree- 
ment that  he  would  take  care  of  the  poles  and  wires  and  cross-arms  and 
provide  for  the  removal  of  the  house  down  Buckeye  and  Main  and 
Duane  streets. 

It  may  be,  if  the  evidence  showed  an  agreement  on  the  part  of  the 
company  to  take  care  of  its  poles,  cross-arms,  and  cables,  and  the  de- 
fendant had  begun  his  moving,  which  he  would  not  otherwise  have  done, 
that  the  plaintiff  would  be  estopped;  but  there  is  no  evidence  in  this 
case  that  the  plaintiff,  at  the  time  of  this  conversation  had  any  knowl- 
edge that  the  removal  of  the  house  would  interfere  with  the  line  of  poles 
and  arms  along  the  street. 

While  Mr.  Puller  resides  on  the  same  street  that  this  house  was  on, 
yet  he  naturally  did  not  observe  the  precise  width  of  it ;  neither  did  he 
know  the  precise  distance  between  the  poles.    In  fact  it  is  very  doubtful 
whether  the  defendant  himself  believed,  until  he  got  his  house  on  the . 
street,  that  so  many  poles  would  be  interfered  with. 

The  company  of  course  knew  that  to  get  this  house  upon  the  street 
would  require  the  removal  or  elevation  of  the  cables  and  wires  reaching 
along  the  street  in  front  of  the  house,  but  the  conversation  occurred  at 
the  People's  bank,  and  not  upon  the  street  where  the  pole  line  might 
have  been  examined  and  the  distance  observed  and  the  size  of  the  house 
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measured  or  observed,  and  I  am  convinced  from  the  evidence  that  it  was 
not  thought  of  at  the  time  that  there  would  be  such  a  serious  interfer- 
ence, if  there  would  be  any  interference,  with  the  poles  themselves,  or 
the  pole  arms,  along  a.  large  part  of  Buckeye  and  Duane  streets. 

Shortly  after  this  conversation,  the  parties  again  met  at  the  loca- 
tion of  the  hottee.  At  that  time  the  house  had  been  raised  from  the 
fouBdations,  and  while  the  evidence  is  not  very  clear  ofti  that,  I  think 
it  had  been  moved  oflE  from  part  of  the  foundation.  Just  how  far  it 
had  been  moved  is  not  clear;  but  it  had  at  least  been  placed  on  trucks 
and  moved  part  way  to^  the  street,  and  then  it  was  apparent  to  the 
manager  of  the  plaintiff  company  that  to  move  the  house  along  the 
streets  would  seriously  interfere  with  many  of  the  poles  and  arms  and 
cables,  and  then  the  defendant  was  told  by  the  manager  of  the  company 
that  the  company  would  not  stand  the  expense,  and  Mr.  Parmenter  said 
he  didn't  think  he  ought  to  stand  for  it,  and  a  bond  was  talked  of,  no 
amount  being  stated,  and  the  plaintiff  company  declined  to  make  the 
change  unless  the  defendant  would  secure  the  amount  of  expense,  which 
the  defendant  declined  to  do. 

Now,  I  think  that  suggestion  was  made  promptly,  as  soon  as  the 
plaintiff  company  ascertained  that  the  removal  of  the  house  would 
cause  serious  interference,  and  because  the  plaintiff  company  did  not 
have  that  knowledge  at  the  time  of  the  conversation,  it  does  not  appear 
to  the  court  to  have  been  considered,  nor  that  there  could  be  any  waiver 
or  estoppel  by  the  language  then  used. 

The  plaintiff's  manager  testifies  that  the  only  thing  that  he  agreed 
to  do  was  to  take  care  of  the  wires,  so  the  house  could  get  on  the  street. 

Of  course  the  court  cannot  find  that  he  expected  the  house  to  be 
moved  out  on  the  street  and  stay  there,  but  the  court  does  find  that 
at  the  time  of  the  conversation,  the  parties  did  not  have  any  accurate 
•knowledge  of  the  extent  of  the  interference  with  the  pole  line  by  the 
removal  of  the  house  down  the  street,  nor  did  the  plaintiff  know  that  it 
would  interfere  at  all,  and  therefore  there  is  nothing  in  the  conduct  or 
the  conversation  of  these  parties  that  would  vary  the  general  rule  in 
the  cases  already  cited,  that  the  prior  occupancy  of  the  company  gave  it 
vested  rights. 

It  is  said  that  if  these  poles  were  higher  and  further  apart,  there 
would  not  be  so  much  interference,  which,  of  course,  would  be  true.  It 
is  also  said  that  on  account  of  the  density  of  the  foliage  and  the  location 
of  the  trees,  the  line  could  not  be  otherwise  located.  But  it  appears  to 
the  court  that  the  precise  location  of  this  line  is  a  matter  that  rests 
within  the  control  of  the  municipal  authorities,  acting,  of  course,  not 
arbitrarily,  but  in  good  faith. 
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No  doubt  the  municipal  authorities  have  the  right  to  require  the 
company  to  change  lines  of  telephone  poles,  if  the  council  in  good  faith 
so  decide.  But  this  telephone  line  being  satisfactory  to  the  municipal 
authorities,  and  leaving  space  sufficiently  wide  for  ordinary  travel,  a 
I>erson  desiring  to  move  a  house  cannot  contend  that  the  location  is  im- 
proper. 

Finding  and  decree  for  the  plaintiff. 


CRIMINAL   LAW— MUNICIPAL   CORPORATIONS— NUISANCE. 

[Hamilton  Common  Pleas,  January.  1909-1 
Charles  Schreier  v.  St.  Bernard   (Vil.). 

1.  OBDVSKSCE  PBOHntITI56  MANrFACTUBE  OF  FEBTILIZES   IN  MCNICIPALITT   VaLID. 

An  ordinance,  making  it  unlawful  for  any  person  within  municipal  limits 
to  manufacture  fertilizer  or  other  product  from  which  ofTensive  or  un- 
wholesome odors  are  given  ofT,  is  a  reasonable  exercise  of  the  discretion 
conferred  upon  municipalities  by  Sec  7  of  the  Mun.  Code  of  1902  (Lan. 
Rev.  Stat.  3102;  B.  1536-100)  giving  them  power  to  determine  what  is 
offensive,  dangerous  or  unwholesome,  and  to  prohibit  it  in  so  far  as  is 
reasonable  and  may  be  necessary  to  prevent  injury  or  annoyance  to  the 
public 

2.  OaonvAxcE  PROHiBrroo  Ajttthitvo  as  Dangeboub.  etc^  Phesumes  Conduct  or 
Such  Busi:xess  to  be  Injurious  ob  an  Annoyance  to  Pubuc. 

When  an  ordinance  is  regnilarly  passed  regulating  or  prohibiting  anything  as 
dangerous,  offensive  or  unwholesome,  it  will  be  presumed,  in  the  absence 
of  clear  and  convincing  evidence  to  the  contrary,  that  such  prescribed 
thing  constitutes  an  injury  or  annoyance  to  the  public;  but,  if  the  ordi- 
nance  simply  prohibits  a  specific  act  when  it  so  results  leaving  the  ques- 
tion of  such  results  to  be  determined  as  one  of  fact  when  sought  to  be 
^  enforced,  the  question  of  annoyance  or  injury  to  the  public  must  also 

be  determined  as  an  issue  of  fact. 

3.  AFFiDAvrr  fob  Pbosetution  of  Dangerous,  Offensive  or  Unwholesome  Busi- 
ness Defective  in  Faiijng  to  Aveb  Annoyance  or  Injury  to  the  Public 

An  affidavit  in  a  prosecution  for  violating  an  ordinance,  prohibiting  or 
regulating  anything  as  dangerous,  offensive  or  un wholesale,  filing  to 
aver  that  the  offensive  odors  were  given  off  to  the  annoyance  or  injury 
of  the  public  is  insufficient 

[Syllabus  approved  by  the  court] 
Error  to  mayor's  court. 

D.  S.  Oliver,  for  plaintiff  in  error: 

Cited  and  commented  upon  the  following  authorities:  Whitcamh 
V.  Spriugfiihl  2  Circ.  Dec.  138  (3  R.  2U) ;  SigUr  v.  Cleveland,  4  Dec. 
166  (3  X.  P.  119) ;  Ckviland  v.  Malm,  7  Dec.  124  (5  N.  P.  203) ;  Aker- 
man  v.  Lima,  8  Deo.  430  ;  7  X.  P.  92^ :  State  v.  Wahl,  35  Kan.  60S 
[11  Pac.  Rep.  911];  Connuuuufalth  v.  Smith,  60  Mass.  (6  Cush.)  80; 
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Lippman  v.  South  Bend,  84  Ind.  276;  Cornell  v.  State,  66  Tenn.  (7 
Baxter)  520;  Commonwealth  v.  Megibben  Co.  101  Ky.  195  [40  S.  W. 
Rep.  694];  State  v.  Purse,  4  McCord  (S.  C.)  472;  Wood,  Nuisances 
Seca.  861,  863;  King  v.  Dayton,  18  Dec.  567  (8  N.  S.  34) ;  State  v.  Frie- 
berg,  49  Ohio  St.  585  [31  N.  E.  Rep.  881] ;  Canton  v.  Nist,  9  Ohio  St. 
439;  Thompson  v.  Jf^.  Vernon,  11  Ohio  St.  688;  Pope  v.  Cincinnati, 
2  Circ.  Dec.  285  (3  E.  497) ;  State  v.  Prendergast,  6  Circ.  Dec.  807 
.8  R.  401) ;  State  v.  TooA^er,  6  Dec.  464  (5  N.  P.  122) ;  Bedford  v. 
TarbeU,  10  Dee.  337  (7  N.  P.  411) ;  Cleveland  v.  Bryan,  11  Dec.  473 
(8  N.  P.  552) ;  Burkhardt  v.  Cincinnati,  18  Dec.  450  (6  N.  S.  17) ; 
Deming  v.  Cleveland,  12  Circ.  Dec.  198  (22  R.  1) ;  Frank  v.  Cincinnati, 
7  Dec.  544  (7  N.  P.  146) ;  Bloom  v.  Xenia,  32  Ohio  St.  461;  Markley 
V.  Mineral  City  {VU.),  58  Ohio  St.  430  [51  N.  E.  Rep.  28;  65  Am. 
St.  Rep.  776] ;  Ravenna  v.  Pennsylvania  Co.  45  Ohio  St.  118  [12  N.  E. 
Rep.  445] ;  Cleveland  (City)  v.  Payne,  72  Ohio  St.  347  [74  N.  EL  Rep. 
177;  70  L.  R.  A.  841] ;  ColUns  v.  Hatch,  18  Ohio  523  [51  Am.  Dec.  465] ; 
Hays  V.  St.  Marys  (ViZ.),  55  Ohio  St.  197  [44  N.  E.  Rep.  924] ;  Bancroft 
V.  WaU,  6  Dec.  22  (29  Bull.  306) ;  Townsend  v.  CirdevUle,  78  Ohio  St. 
122  [84  N.  E.  Rep.  792;  16  L.  R.  A.  (N.  S.)  914]. 

S.  B.  Hammel,  for  defendant  in  error. 

HUNT.  J. 

On  November  29,  1907,  council  for  the  village  of  St.  Bernard 
passed  an  ordinance,  of  which  Sec.  2  was  as  follows: 

"Section  2.  That  it  shall  be  unlawful  for  any  person,  whether 
he  be  owner,  manager,  superintendent,  foreman  or  employe,  within  the 
limits  of  said  village,  to  manufacture  or  produce,  or  assist  in  the  manu- 
facture or  production  of  any  fertilizer  or  other  product  from  which, 
in  the  process  of  manufacture  or  production,  offensive  or  unwholesome 
odois  arise  or  are  given  off." 

On  October  22,  1908,  the  defendant  was  arrested  upon  a  warrant 
of  the  mayor  predicated  upon  an  affidavit  charging  that  ''he,  being  an 
employe  of  the  Joslin-Schmidt  Company,  did  assist  in  the  manufacture 
of  fertilizer  from  which  in  the^  process  of  manufacture,  offensive  odors 
were  given  off,  contrary  to  the  form  of  the  ordinance  of  said  village 
in  snch  cases  made  and  provided." 

The  defendant  was  tried,  convicted  and  fined.  By  proceedings 
in  error,  the  question  of  the  validity  of  such  ordinance  and  of  the 
soflBciency  of  the  affidavit  upon  which  the  arrest  was  made,  properly 
raised  in  the  court  below,  is  now  before  this  court. 

The  authority  to  pass  this  ordinance  is  claimed  under  Sec.  7, 
Par.  3  of  the  Mun.  Code  of  1902  (Lan.  Rev.  Stat.  3102;  B.  1536-100), 
which  authorizes  municipalities  to  pass  ordinances  ''to  provent  injury 
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or  annoyance  from  anything  dangerous,  offensive  or  unwholesome;  to 
cause  any  nuisance  to  be  abated/' 

As  municipalities  have  those  powers  only  which  are  expressly 
granted  to  them,  and  such  as  are  necessary  to  carry  out  powers  ex- 
pressly granted,  the  first  question  is  as  to  the  scope  of  the  section 
above  referred  to. 

This  section  is  a  part  of  the  municipal  code.  As  such,  especially 
when  taken  into  consideration  with  other  statutes  applicable  par- 
ticularly to  the  prevention  and  redress  of  private  wrongs,  it  is  necessarily 
limited  in  its  operation,  in  the  absence  of  express  provisions  enlarging 
such  operation,  to  the  prevention  of  injury  and  annoyance  to  the  public. 
Such  being  the  construction  to  be  given  to  this  section  of  the  municipal 
code,  it  follows  that  an  ordinance  passed  under  such  section,  must  be 
in  conformity  with  such  construction. 

An  ordinance  prohibiting  and  regulating  anything  as  dangerous, 
offensive  or  unwholesome,  must  expressly  or  by  necessary  implication, 
be  limited  not  only  to  things  dangerous,  offensive  or  unwholesome, 
but  to  those,  the  prohibition  or  regulation  of  which  will  tend  to  pre- 
vent injury  or  annoyance  to  the  public.  An  ordinance  general  in 
terms,  even  when  sustained,  must  by  implication  be  limited  to  the 
subject-matter  over  which  the  municipality  has  power  to  legislate. 
There  is  no  question  but  that  under  the  power  given  by  Sec.  7,  Par. 
3,  a  municipality  has  the  right  in  the  reasonable  exercise  of  the  dis- 
cretion conferred,  to  determine  what  is  offensive,  dangerous  or  un- 
wholesome, and  to  determine  whether  such  thing  is  or  would  be  an 
injury  to  the  public,  and  having  so  determined,  the  municipality  has 
the  right  by  ordinance  to  regulate  or  prohibit  such  thing,  in  so  far 
as  it  may  be  necessary  to  prevent  injury  or  annoyance  therefrom  to 
the  public.  In  so  far  as  such  regulation  or  prohibition  is  not  unrea- 
sonable under  existing  or  probable  circumstances,  such  findings  of  the 
municipality  and  such  ordinance  will  be  sustained  by  the  court. 

When  an  ordinance  is  passed  regulating  or  prohibiting  anything 
as  dangerous,  offensive  or  unwholesome,  it  may  be  presumed  in  the 
absence  of  clear  and  convincing  evidence  to  the  contrary  that  such 
thing  is  dangerous,  offensive  or  unwholesome,  and  is  or  would  be  an 
annoyance  or  injury  to  the  public,  and  that  the  proposed  regulation 
or  prohibition  would  tend  to  prevent  such  injury  or  annoyance;  and 
further,  that  such  ordinance  was  passed  in  the  reasonable  exercise  of 
the  discretion  conferred  by  the  statute. 

Where,  however,  the  ordinance  does  not  undertake  to  determine 
what  is  dangerous,  offensive  or  unwholesome,  but  simply  prohibits  a 
specific  act  when  it  results  in  something  dangerous,  offensive  or  un- 
wholesome, leaving  the  question  of  whether  it  does  so  result  to  be 
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thereafter  determined  as  a  question  of  fact  when  the  ordinance  is 
sought  to  be  enforced,  the  question  as  to  whether  it  is  an  annoyance  or 
injury  to  the  public  is  also  to  be  determined  as  a  question  of  fact. 
An  essential  fact  in  any  violation  of  such  ordinance  is  that  such  act 
results  in  something  not  only  dangerous,  offensive  or  unwholesome, 
but  that  it  be  to  the  injury  or  annoyance  of  the  public.  Both  are 
facts  essential  to  constitute  any  offense  claimed  to  have  been  com- 
mitted under  such  ordinance. 

An  affidavit  charging  a  violation  of  any  ordinance  must  allege 
all  the  facts  essential  to  constitute  the  offense.  The  absence  in  the 
affidavit  in  this  case,  of  the  allegation  that  the  offensive  odors  were 
given  off  *'to  thie  annoyance  or  injury  of  the  public,"  or  words  to  that 
effect,  makes  the  affidavit  insufficient  in  law.  The  judgment  of  the 
court  below  will  thierefore  be  reversed. 


CONTRACTS. 

[Hamilton  Common  Pleas,  March  15,  1909.] 

C.  W.  Phillips  v.  M.  B.  Farrin  Lumber  Co. 

CSoifTHACT  Lacking  Mutualitt  and  too  Indefinite  and  Uncertain  to   bb   Bn- 

FOBCED. 

A  contract  with  a  lumber  dealer  to  "take  what  poplar,  oak  and  chestnut 
you  handle  this  year/'  there  being  no  limit  to  the  quantity  or  kinds  of 
lumber  to  be  handled,  no  possibility  of  ascertaining  what  amount  might 
be  handled,  no  limitation  upon  the  territory  from  which  it  could  be 
drawn,  lacks  mutuality  and  is  too  indefinite  and  uncertain  as  to  amount 
of  lumber  to  be  furnished  to  fix  any  obligations  or  liabilities  of  the 
parties  thereunder. 

[Syllabus  approved  by  the  court.] 

Frank  Dinsmore,  for  demurrer . 

Burchy  Peters  &  Matthews,  for  detendant. 

Demurrer. 

aORMAN,  J. 

This  cause  comes  on  to  be  heard  on  a  demurrer  of  the  defendant  to 
the  second  cause  of  action  set  up  in  the  petition  on  the  ground  that  the 
allegations  thereof  do  not  state  a  cause  of  action. 

The  second  cause  of  action  is  for  damages  for  the  alleged  breach  by 
the  defendant  of  a  contract  which  is  in  writing  as  follows  : 
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"March  26,  1907. 
"Mr.  C.  W.  PhUlips, 
Pierceville,    Ga. 

Dear  Sir: 

As  per  our  conversation  of  this  day,  we  will  take  what  Poplar, 
Oak  and  "Chestnut"  you  handle  this  year  at  the  following  prices  f.  o. 
b.  cars  your  shipping  point.    Cash  less  2  per  cent  discount.     (Here  fol- 
lows a  list  of  the  kinds  of  lumber  and  prices.) 
Accepted  Yours  truly, 

C.  W.  Phillips  The  M.  B.  Parrin  Lumber  Co., 

Wm.  B.  Hay, 

V.  P.  and  Treasurer." 

In  his  first  cause  of  action  plaintiff  sets  forth  that  he  shipped 
various  car  loads  of  lumber  upon  which  he  avers  there  is  a  balance  due. 

In  his  second  cause  of  action  he  avers  that  during  the  year,  to  wit, 
on  or  about  December  27,  1907,  the  following  lumber  was  purchased  by 
him,  and  defendant  notified  that  he  intended  to,  and  did,  furnish  it  to 
defendant  and  apply  it  on  said  contract,  to  wit:  (Here  is  set  out  a  list 
of  lumber  bought  including  the  kinds  agreed  to  be  accepted  by  defend- 
ant— poplar,  oak  and  chestnut.) 

Plaintiff  next  avers  that  he  notified  defendant  that  he  had  the 
lumber  last  described,  and  that  the  defendant  refused  to  furnish  him 
shipping  orders  although  requested  so  to  do  and  that  by  reason  thereof 
defendant  having  refused  to  accept  said  lumber,  plaintiff  has  sustained 
damage. 

The  causes  of  action  are  very  loosely  and  badly  pleaded,  neverthe- 
less, it  is  apparent  that  the  plaintiff  intends  to  plead  a  refusal  of  the 
defendant  to  accept  the  lumber  or  to  comply  with  the  terms  of  the 
contract.  The  demurrer  raises  the  question  of  the  validity  of  this  con- 
tract, upon  two  grounds. 

First.  The  contract,  it  is  claimed,  is  so  indefinite  and  uncertain  in 
respect  to  the  amount  of  lumber  to  be  furnished  by  the  plaintiff  under 
the  contract  that  it  is  impossible  to  fix  the  extent  of  the  liabilities  and  ob- 
ligations of  the  parties  thereunder. 

Second.  There  is  no  mutuality  of  obligation,  such  as  is  necessary 
to  constitute  a  binding  contract. 

The  court  is  of  the  opinion  that  the  quantity  of  lumber  to  be  fur- 
nished under  this  contract  is  uncertain  and  cannot  with  any  degree  of 
certainty  be  ascertained. 

The  quantity  of  lumber  that  plaintiff  could  handle  during  the  year 
is  indefinite  and  might  be  so  great  as  to  be  beyond  the  control  of  the 
defendant  to  accept  or  dispose  of. 
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There  are  numerous  cases  in  the  books  where  a  contract  of  this 
character  has  been  upheld  where  there  was  open  a  method  of  determining 
what  quantity  of  goods  could  be  delivered  under  the  contract  where  a 
certainty  could  be  arrived  at  by  extrinsic  evidence  or  by  calculation.  In 
such  cases  the  maxim  has  been  applied:  ^'Id  cerium  est,  quod  cerium 
reddi  potest;''  but  in  no  case  has  such  a  contract  been  sustained  where 
the  quantity  that  could  be  furnished  could  not  be  arrived  at  by  one  or  the 
other  method. 

A  few  cases  will  serve  to  illustrate. 

In  Loudenback  Fertilizer  Co.  v.  Phosphate  Co.  58  C.  C.  A.  220  [121 
Fed.  Bep.  298 ;  61  L.  B.  A.  402] ,  our  circuit  court  of  appeals  held  that 
a  contract  that  one  shall  buy  all  that  he  shall  require  for  use  in  a 
particular  manufacturing  business  for  a  certain  time,  is  valid  because, 
though  the  quantity  bought  and  sold  is  indefinite,  it  is  ascertainable  by 
the  terms  of  the  agreement.  The  quantity  of  a  certain  article  that  a 
manufacturing  plant  can  use  in  a  given  time  is  easily  siisceptible  of 
calculation. 

In  Brawley  v.  United  States,  96  U.  S.  168  [24  L.  Ed.  622],  a  con- 
tract to  sell  or  furnish  all  of  a  certain  kind  of  goods  that  may  be  man- 
ufactured by  the  vendor  in  a  certain  establishment  is  valid,  because  the 
quantity  of  the  kind  of  goods  that  the  designated  establishment  can  pro- 
duce is  ascertainable. 

In  Ouillim  v.  Daniel,  2  Cromp  M.  &  R.  (Eng.)  61,  it  was  held  that 
a  contract  to  accept  all  the  naptha  that  a  manufacturer  may  make  in 
two  years,  was  valid  in  so  far  as  it  applied  to  the  works  then  in  opera- 
tion and  to  its  normal  capacity,  because  the  quantity  thus  to  be  pro- 
duced could  be  ascertained. 

A  contract  to  sell  all  the  rye  straw  defendant  (a  farmer)  had  to 
spare,  was  upheld  in  Parker  v.  Pettit,  43  N.  J.  Law  512,  because  by 
extrinsic  evidence  it  could  be  ascertained  how  much  the  farmer  would 
have  to  spare  of  the  rye  straw. 

To  the  same  effect  are  the  following  cases: 

Smith  V.  Morse,  20  La.  Ann.  220;  Minnesota  Lumber  Co.  v.  Coal 
Co.  160  lU.  85  [43  N.  E.  Rep.  774;  31  L.  R.  A.  529] ;  Hickey  v.  O'Brien, 
123  Mich.  611  [82  N.  W.  Rep.  241;  40  L.  R.  A.  594] ;  DaUey  Co,  v. 
Clark  Can.  Co.  128  Mich.  591  [87  N.  W.  Rep.  761] ;  Wells  v.  Alexandre, 
130  N.  Y.  642  [29  N.  E.  Rep.  142] ;  McCall  v.  Icks,  107  Wis.  232  [83  N. 
W.  Rep.  300]. 

In  the  case  of  Lee  Silver  Min.  Co.  v.  Smelting  &  Refin.  Co.  16  Col. 
118  [26  Pac.  Rep.  326],  a  contract  to  furnish  the  product  of  a  certain 
mine  for  a  fixed  period  at  a  certain  price  per  ton,  was  held  to  be  valid 
and  to  be  a  contract  to  purchase  the  entire  output  of  ore  mined  and 
marketable  from  that  mine.    In  deciding  the  case  the  court  says : 

31  Dec.    Vol.  19 
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'*True  there  was  no  agreement  to  furnish  any  ore,  but  the  busi- 
ness of  the  appellant  was  mining  and  producing  ore  and  it  was  to  be 
presumed  that  it  would  mine  and  furnish  it  if  in  the  mine  and  ac- 
cessible." 

In  the  case  at  bar,  if  the  averments  of  the  petition  disclosed  that 
the  plaintiff  was  operating  a  mill  or  mills  and  the  offer  was  to  sell  and 
deliver  to  defendant  the  entire  output  of  his  mill  or  mills,  or  if  he  pro- 
posed to  furnish  all  the  lumber  that  could  be  taken  from  a  certain  tract 
of  land  or  tracts  of  land,  or  from  a  certain  district  or  even  a  certain 
state,  and  that  offer  had  been  accepted,  the  court  is  of  the  opinion  that 
such  a  contract  would  be  good  as  against  a  demurrer.  There  is  no 
limit  to  the  quantity  of  the  kinds  of  lumber  to  be  handled  (which  would 
indicate  that  plaintiff  was  not  a  manufacturer  of  lumber  but  a  buyer 
and  seller  of  that  commodity)  by  the  plaintiff,  no  limitation  upon  the 
place  or  places  from  which  he  could  draw  his  lumber  to  sell  to  the  de- 
fendant, and  in  fact  it  would  seem  to  be  impossible  to  ascertain  how 
much  he  might  be  able  to  handle  or  how  much  the  defendant  would  be 
called  upon  to  accept  and  pay  for.  It  would  seem  to  the  court  that  this 
feature  of  .the  contract  is  entirely  too  indefinite  and  uncertain,  and  the 
measure  of  damages  in  case  of  a  breach  could  not  with  any  degree  of 
certainty  be  arrived  at.  As  was  said  by  the  learned  court  in  the  case 
of  Moses  V.  Marienthal,  11  Dec.  607  (8  N.  P.  404),  the  contract  violates 
the  rule  of  certainty  as  to  subject-matter  which  is  applicable  to  all  con- 
tracts. There  must  be  certainty  of  the  subject-matter  of  the  contract; 
in  other  words,  the  subject-matter  of  the  agreement  must  be  expressed 
by  the  parties  in  such  terms  that  it  o.an  be  ascertained  to  a  reasonable 
degree  of  certainty,  etc. 

As  was  said  in  the  case  of  Ashcroft  v.  Butterworth,  136  Mass.  511, 
514: 

**In  agreements  of  sale  and  purchase  the  obligation  must  be  certain, 
or  capable  of  being  made  certain  in  regard  to  the  quantity  which  the 
merchant  agrees  to  sell  or  the  vendee  agrees  to  buy." 

See  also,  Crane  v.  Crane,  45  C.  C.  A.  96  [105  Fed.  Rep.  869] ; 
Chicago  &  0.  E.  Ry,  v.  Dane,  43  N.  Y.  240 ;  Houston  &  Tex,  Cent.  Ry.  v. 
Mitchell,  38  Tex.  85;  Thayer  v.  Burchard,  99  Mass.  508. 

In  this  last  case  the  proposition  was  to  carry  freight  for  certain 
rates.  It  expressed  no  quantities  and  no  means  by  which  the  quanti- 
ties could  be  fixed,  nor  did  the  acceptance.  Plaintiff  was  obliged  to 
ship  none  at  all  by  defendant's  route,  and  might  ship  all  he  pleased  by 
other  routes.  This  contract  was  held  invalid  because  it  was  lacking  in 
definiteness. 

The  court  is  also  of  the  opinion  that  this  agreement  cannot  be  sus- 
tained because  it  lacks  mutuality  of  obligations.    Nowhere  in  the  pro- 
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posal  or  the  acceptance  does  the  plaintiflE  bind  himself  to  furnish  any 
lumber  at  all.  He  agrees  to  sell  to  defendant  all  the  lumber  of  the 
kinds  described  that  he  shall  handle  during  the  year,  but  he  does  not 
bind  himself  to  handle  any  quantity  of  the  lumber.  He  may  refuse 
or  neglect  to  handle  any,  and  the  defendant  can  have  no  recourse 
against  him.  If  he  were  a  manufacturer  of  lumber  of  the  kind  men- 
tioned in  the  contract,  the  court  would  hold  him  to  manufacture  as 
much  as  he  could  reasonably  produce  during  the  year,  and  apply  the 
production  to  the  filling  of  the  contract ;  but  as  we  have  seen,  he  is  not  a 
manufacturer  and  there  is  no  limit  as  to  the  amount  he  could  handle. 
There  is  no  way  of  ascertaining  and  making  certain  the  minimum  or 
maximum  quantity  which  plaintiff  could  handle  during  the  year,  of 
the  lumber  described,  and  therefore,  he  was  not  bound  to  furnish  any 
quantity  whatsoever. 

In  the  case  of  Artemus-JeUico  Coal  Co.  v.  Vllandy  28  0.  C.  C.  437 
(7  N.  S.  605),  our  circuit  court  held: 

**A  contract  for  the  sale  of  a  certain  proportion  of  the  nut  and 
slack  produced  from  the  operation  of  a  coal  mine  is  not  mutually  bind- 
ing on  the  parties  and  cannot  be  enforced,  when  by  its  terms  it  is  left 
entirely  optional  with  the  sellers  whether  or  not  they  will  separate  any 
or  all  of  the  nut  and  slack  from  the  run  of  the  mine." 

See  also,  Cold  Blast  Transp.  Co.  v.  Bolt  &  Nut  Co.  52  C.  C.  A.  25 
[114  Fed.  Rep.  77;  57  L.  R.  A.  696]. 

While  there  is  an  apparent  conflict  of  authorities  on  the  question 
of  whether  or  not  a  contract  which  provides  that  one  party  shall 
furnish  and  the  other  party  pay  for  an  indefinite  quantity  of  mer- 
chandise, it  will  be  found  that  the  great  weight  of  authority  is  to  the 
effect  that  if  the  quantity,  although  indefinite,  can  be  ascertained  by 
extraneous  testimony,  the  contract  will  not  be  held  invalid  for  un- 
certainty. And  if  the  contract  is  one  whereby  one  party  agrees  to 
furnish  to  another  all  the  goods  the  second  party  may  need  in  a  certain 
manufactory  or  establishment,  although  the  quantity  is  not  stated,  yet 
if  it  can  by  the  aid  of  extraneous  evidence  be  made  certain  and  shown 
that  the  party,  who  is  to  receive  the  goods,  binds  himself  not  to  buy 
from  another,  then  the  courts  will  hold  the  vendor  to  furnish  all  the 
other  party  requires,  although  the  vendor  has  not  bound  himself  to 
furnish  any  quantity  whatsoever. 

The  question  of  the  mutuality  of  the  obligation  to  perform  seems 
to  turn  largely  on  the  question  of  whether  or  not  the  contract  is  certain 
as  to  the  quantity  to  be  delivered,  or  can,  by  the  aid  of  extraneous  evi- 
dence, be  made  certain. 

If  the  contract  is  certain  as  to  quantity,  or  can  be  made  so  by  evi- 
dence, then  the  courts  will  hold  the  contract  to  be  mutually  binding 
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upon  the  parties.  If  it  is  uncertain  as  to  quantity  and  cannot  be 
rendered  certain  in  that  respect  by  the  aid  of  extraneous  evidence,  the 
courts  will  hold  the  contract  to  be  invalid,  not  only  because  of  in- 
definiteness,  but  because  of  a  lack  of  mutuality. 

Having  arrived  at  the  conclusion  that  this  contract  is  lacking  in 
definiteness  and  mutuality,  the  demurrer  to  the  second  cause  of  action, 
which  is  based  upon  this  contract,  must  be  sustained. 


CRIMINAL  LAW  AND  PRACTICE. 

[Hamilton  Common  Pleas,  January  15,  1909.] 

Jacob  Step  v.  Cincinnati. 
Thomas  George  v.  Cincinnatl 

1.  Nbcbssitt  or  Wabrant  iif  Pouce  Coubt  Pbosecutions. 

A  police  court  has  no  jurisdiction  to  hold,  try,  or  impose  sentence  upon, 
an  accused  person  for  whom  no  warrant,  chargring  him  with  the  com- 
mission of  a  crime,  has  been  issued;  arraignment,  trial  and  sentence 
upon  an  affidavit,  without  warrant,  render  its  proceedings  null  and 
void. 

2.  ACCX7SED   BEINO   HeLO   ON   FELOICT    ChABGE   SHOULD  BE   DiSCHABOED   AS    TO   MlS- 
DEMEANOB. 

One  charged  with  a  misdemeanor  and  a  felony,  being  held  to  answer  for 
the  felony,  should  be  discharged  as  to  the  misdemeanor  under  Sec 
1790  (Lan.  3301;  B.  1536-810)  Rev.  Stat. 

[Syllabus  approved  by  the  court] 

Erbob  to  the  police  court  of  Cincinnati. 

Q.  S.  Hawke*  for  plaintiffs  in  error. 

J.  M.  Thomas,  Jr.,  for  defendant  in  error. 

GORMAN,  J. 

The  above  two  entitled  proceedings  in  error  were  argued  and  sub- 
mitted together,  and  inasmuch  as  the  grounds  of  error  are  alleged  to 
be  the  same  in  both  proceedings,  they  will  be  considered  and  disposed 
of  together. 

In  the  case  of  Stief  against  the  city,  the  petition  in  error  filed  in 
the  court  assigns  seven  grounds  of  error  upon  which  it  is  claimed  that 
this  court  should  reverse  the  judgment  of  the  police  court  of  the  city 
of  Cincinnati.  But  only  two  of  the  alleged  assignment  of  errors,  in 
the  opinion  of  the  court,  have  merit,  viz. : 

Third.  Said  court  erred  in  that  the  findings  and  judgment  are 
contrary  to  law;  and 

Fifth.  Said  court  erred  in  finding  the  plaintiff  in  error  guilty, 
and  in  fining  him  $50  and  costs. 
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This  court  cannot  consider  either  case  on  the  weight  of  the  evi- 
dence,  for  the  reason  that  the  bills  of  exceptions  in  both  cases  recite 
at  the  bottom  of  page  7  that  'Hhe  foregoing  was  not  all  the  evidenct; 
offered  by  the  city  of  Cincinnati  or  the  defendant  or  either  of  them," 
etc.^  and  it  is  well  established  that  the  reviewing  court  cannot  consider 
or  pass  upon  the  weight  of  the  evidence  unless  the  record  shows  that 
the  bill  of  exceptions  contains  all  the  evidence  offered  by  both  parties. 

The  prosecution  against  the  plaintiff  in  error  was  begun  by  his 
arrest  without  a  warrant  by  an  officer  of  the  city  of  Cincinnati,  on  a 
eharge  of  carrying  a  concealed  weapon,  a  revolver,  on  his  person.  After 
his  arrest,  the  officer,  Frank  L.  McNeal,  made  and  filed  an  affidavit  in 
the  police  court  of  the  city  of  Cincinnati  charging  Stief  with  carriyng 
concealed  on  his  person,  on  May  30,  1908,  a  deadly  weapon,  a  certain 
revolver  loaded  with  powder  and  ball,  but  whether  contrary  to  the 
statute  or  to  the  ordinance,  the  affidavit  fails  to  state.  However,  from 
the  fact  that  the  caption  of  the  case  on  the  back  of  the  affidavit  is,  ''The 
State  of  Ohio  v.  Jacob  Stief,"  it  may  be  fairly  assumed  that  it  was 
intended  to  charge  a  violation  of  the  statute. 

S^tion  6892  Rev.  Stat,  makes  it  an  offense  to  carry,  concealed  on 
one's  person,  a  pistol  or  other  dangerous  weapon,  and  fixes  the  penalty 
for  a  violation  of  the  statute  at  not  more  than  $200  fine,  or  thirty 
days'  imprisonment,  etc. 

There  was  no  warrant  issued  on  the  affidavit  of  the  officer  against 
Stief,  and  he  was  arraigned  and  tried  on  the  affidavit  alone.  He  was 
fmed  $50  and  costs ;  and  of  that  judgment  he  complains.  A  motion  for 
a  new  trial  was  made  and  an  alleged  bill  of  exceptions  taken,  and  the 
Btmie  together  with  an  alleged,  but  imperfect  and  defective  transcript 
of  the  docket  and  journal  entries  is  filed  with  the  petition  in  error. 

In  the  language  of  the  ]ate  lamented  Judge  James  M.  Smith, 
aonouncing  the  opinion  of  our  circuit  court  in  the  case  of  Pope  v.  Cin- 
cinnati, 2  Circ.  Dec.  285  (3  B.  497),  on  page  286: 

"It  is  manifest  that  the  proceedings  in  this  case  were  loosely  con- 
ducted, and  •  •  •  are  not  in  accordance  with  the  plainest  prin- 
ciples of  law  and  of  practice." 

The  record  discloses  that  on  June  1,  1908,  when  the  plaintiff  in 
error  was  arraigned  on  th^  affidavit  in  the  police  court,  an  entry  was 
directed  by  the  court  to  be  made,  setting  forth  that  this  cause  coming 
on  to  be  heard  this  day  upon  the  affidavit  and  warrant  filed  herein 
(the  record  shows  no  warrant  filed),  charging  this  defendant  with 
carrying  concealed  weapons,  and  the  defendant  being  in  court  and 
arraigned,  and  pleading  not  guilty,  and  the  proof  showing  that  the 
defendant  is  guilty  of  * 'shooting  with  intent  to  kill,"  and  has  com- 
mitted a  felony,-  and  the  prosecutor  of  this  court  having  filed  a  proper 
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affidavit  charging  the  defendant  with  ** shooting  at  to  kill,"  the  court 
orders  this  defendant  to  be  held  in  the  sum  of  $1,000  to  answer  at  the 
court  of  common  pleas,  and  in  default  of  bail  is  committed  to  the 
county  jail. 

Now  the  plaintiff  in  error  complains  that  the  police  court  upon 
making  the  above  finding  and  order,  should  have  discharged  him  as 
to  the  misdemeanor  charged  in  the  affidavit  in  accordance  with  the 
provisions  of  Sec.  1790  (Lan.  3301 ;  B.  1536-810)  Eev.  Stat.  But  the 
record  discloses  that  the  plaintiff  in  error  was  not  discharged  on  the 
misdemeanor  or  charge  of  carrying  concealed  weapons,  but  on  the  con- 
trary the  judge  of  the  police  court  ordered  said  cause  and  charge  to 
be  placed  on  the  open  docket,  whatever  that  may  mean,  in  law.  The 
case  was  continued  from  time  to  tiine  in  the  police  court,  and  finally 
on  June  18,  1908,  the  plaintiff  in  error,  against  the  objection  of  his 
counsel,  was  tried  and  found  guilty  of  carrying  concealed  weapons 
and  adjudged  to  pay  a  fine  of  $50  and  costs. 

The  question  now  before  this  court  is,  was  there  error  in  the  record 
of  this  cause  prejudicial  to  the  plaintiff  in  error.  This  court  is  of  the 
opinion  that  there  was  such  error  in  the  trial  of  this  cause,  and  the 
same  appears  in  the  record  thereof  filed  herein. 

First.  This  court  is  of  the  opinion  that  the  police  court  of  the 
city  of  Cincinnati  had  no  jurisdiction  of  the  person  of  the  plaintiff  in 
error  and,  therefore,  had  no  power  or  authority  to  try  his  cause  or 
impose  sentence  upon  him,  for  the  reason  that  no  warrant  was  ever 
issued  upon  which  he  was  arrested,  arraigned  and  tried,  and  therefore 
the  whole  proceedings  in  the  police  court  are  null  and  void.  Eichenkuh 
V.  State,  36  Ohio  St.  140. 

In  that  case,  as  in  the  case  at  bar,  an  affidavit  was  made  and  filed, 
but  no  warrant  was  issued,  except  a  search  warrant. 

The  prosecuting  attorney  of  the  police  court  of  Cincinnati  pro- 
ceeded to  try  Eichenlaub  on  an  information,  the  return  of  the  search 
warrant  not  showing  that  any  person  had  been  arrested.  Eichenlaub 
was  convicted  in  the  trial  in  the  police  court,  and  prosecuted  error  to 
the  Supreme  Court.  Without  setting  out  in  full  the  decision  of  the 
court  in  this  case,  we  feel  warranted  in  holding  on  this  authority  that 
the  doctrine  therein  laid  down  is,  that  a  warrant  in  every  case  brought 
to  trial  is  indispensable.  The  court  there  holds  that  there  is  no  au- 
thority to  try  a  person  on  information  in  the  police  court  of  Cincin- 
nati.   And  further,  the  court  on  page  142  uses  this  language: 

**The  present  constitution  provides  (Art.  I,  Sec.  14),  *The  right 
of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and  posses- 
sions, against  unreasonable  searches  and  seizures,  shall  not  be  violated; 
and  no  warrant  shall  issue  but  upon  probable  cause,  supported  by 
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oath  or  affirmation,  particularly  describing  the  place  to  be  searched  and 
the  person  and  things  to  be  seized." 

And  on  page  144,  the  court,  applying  the  above  cited  article  and 
section  of  the  constitution,  says : 

"We  are  of  opinion,  therefore,  that  by  force  of  this  constitutional 
provision  (Art.  I,  Sec.  14),  and  others  in  harmony  with  it,  the  con- 
viction of  Eichenlaub  is  erroneous,  for  he  was  never  charged  on  oath 
or  affirmation  with  larceny  or  receiving  stolen  goods.  But  a  fair  con-, 
struction  of  our  statutes  requires  us  to  say,  that  our  legislature  has 
never  authorized  proceedings  in  a  criminal  case,  unless  such  information 
was  based  on  a  warrant  issued  upon  oath  or  affirmation,  charging  the 
person  informed  against  with  the  commission  of  a  crime.  •  •  • 
And  so  it  is  with  the  police  judge.  He  has  in  criminal  cases  the  same 
jurisdiction  as  a  justice  of  the  peace  (66  0.  L.  176,  Sec.  1787  Rev.  Stat. 
[Lan.  3297 ;  B.  1536-806] )  and  a  fair  construction  of  the  various  stat- 
utes relating  to  the  subject,  requires  us  to  say,  that  such  jurisdiction" 
{of  the  police  court)  "must  be  invoked  in  the  same  way,  that  is,  by 
warrant  founded  on  complaint  made  under  oath  or  afiSrmation.  True, 
the  statute  provides,  that  'the  mode  in  which  business  shall  be  brought 
before  the  court  shall  be  fixed  by  ordinance  or  rule  of  court ;  and  that 
'the  judge  shall  adopt  such  rules  of  practice  and  procedure  as  will 
give  all  parties  a  proper  statement  of  any  charge  against  them'  (66 
0.  L.  177;  Sees.  1794,  1795  Rev.  Stat.  [Lan.  3305,  3306;  B.  1536-814, 
1536-815] ) ;  but  this  does  not  have  the  effect  of,  and,  for  the  reasons 
already  given,  could  not  dispense,  with  the  warrant,  founded  on  oath 
or  affirmation,  required  by  the  constitution  and  laws.'*  Constitution  of 
1851,  Art.  I,  Sec.  14;  Sees.  7129,  7130,  7131  Itev.  Stat. 

There  can  be  no  detention  of  any  one  for  a  longer  time  than  is 
necessary  to  secure  a  warrant  under  our  laws,  and  neither  the  arrest- 
ing officers  nor  the  court  -can  legally  hold  and  try  anyone  until  a 
warrant  is  first  obtained,  and  this  warrant  must  be  based  upon  infor- 
mation on  oath  or  affirmation.  The  practice  of  holding  and  trying  per- 
sons charged  with  offenses  without  issuing  a  warrant  before  trial  is 
reprehensible  in  the  extreme,  and  in  contravention  of  guaranteed  con- 
stitutional rights  of  the  citizens  and  inhabitants  of  our  state.  There 
can  be  no  excuse  for  this  practice  except  the  excuse  of  ignorance  of  the 
constitution  and  laws  of  our  state,  or  a  desire  to  evade  a  plain  duty 
and  ignore  the  letter  and  spirit  of  the  laws.  Carelessness  and  slovenli- 
ness, especially  in  the  officers  of  the  law  sworn  to  execute  and  admin- 
ister them,  cannot  fail  to  breed  disrespect  for  the  laws  by  those  of  our 
citizens  not  supposed  to  be  so  well  informed  on  the  laws  and  our  con- 
stitution. 

Second.    The  court  is  of  the  opinion  that  Sec.  1790  (Lan.  3301; 
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B.  1536-810)  Rev.  Stat.,  which  is  under  the  subdivision  of  police  courts 
in  Title  12,  Div.  5,  Chap.  3  of  the  Revised  Statutes,  applies  to  both 
the  cases  at  bar.  That  section  in  substance  provides  that  where  the 
charge  is  a  misdemeanor,  and  the  proof  shows  that  the  party  has  com- 
mitted a  felony,  the  court,  upon  the  proper  aflSdavit  being  filed,  shall 
discharge  the  party  as  to  the  misdemeanor,  and  admit  him  to  bail,  or 
commit  him  as  the  case  may  be,  for  the  felony. 

Now,  the  journal  entry  made  in  the  police  court  on  June  1,  1908, 
in  both  cases  finds  that  the  proof  shows  in  both  cases  that  the  accused 
had  committed  a  felony — ''Shooting  at  to  kill";  and  further  finds  that 
the  prosecuting  attorney  of  the  police  court  has  filed  a  proper  affidavit 
charging  the  defendant  with  the  felony,  and  the  court  orders  the  de- 
fendant in  each  case  held  in  the  sum  of  $1,000  to  answer  to  the  court 
of  common  pleas,  but  fails  to  direct  an  entry  to  be  made  discharging 
the  accused  in  each  case,  and  this  is  one  of  the  errors  complained  of  in 
this  proceeding. 

It  seems  to  the  court  that  the  purpose  of  the  legislature  in  enacting 
this  section,  was  to  provide  that  where  a  lesser  offense  than  felony  was 
charged  and  it  appeared  on  the  preliminary  hearing  that  a  felony  had 
been  committed,  the  state  should  elect  to  hold  the  accused  on  the 
greater  offense,  felony,  and  permit  the  misdemeanor  to  be  merged  as 
it  were  in  the  greater  offense.  It  has  been  urged  upon  th'e  court  that 
this  section  means  that  where  the  evidence  discloses  on  the  preliminary 
trial  that  the  acts  committed  by  the  accused  constitute  a  felony,  but  by 
inadvertence,  mistake  or  want  of  entire  knowledge  of  the  facts,  the 
party  making  the  affidavit  for  the  warrant,  or  the  officer  arresting 
without  a  warrant,  supposed  that  a  misdemeanor  only  had  been  com- 
mitted, and  had  so  charged,  then  upon  a  disclosure  that  the  acts  com- 
mitted constitute  a  felony,  the  court  must  discharge  the  accused  on  the 
misdemeanor  charge.  There  is  force  in  this  argument,  but  upon  a 
close  and  careful  reading  of  this  section,  the  court  is  of  opinion  that 
if  the  legislature  had  intended  this  section  to  mean  what  is  claimed 
for  it  by  the  prosecuting  attorney  of  the  police  court,  it  could  and 
would  have  made  it  clear  that  such  was  the  intent  and  meaning:  The 
legislature  could  have  said  ''and  when  the  proof  shows  that  the  act 
committed  by  the  accused  party  is  a  felony  as  defined  by  statute,"  etc., 
he  shall  be  discharged,  etc. 

In  order  to  find  the  meaning  of  this  statute  to  be  that  claimed  for 
it  by  the  prosecuting  attorney  of  the  police  court,  the  court  would  be 
obliged  to  read  into  the  statute  or  import  to  it  language  not  found 
therein.  This  can  not  be  done  as  it  would  be  judicial  legislation,  and 
courts  are  not  warranted  in  encroaching  upon  the  powers,  prerogatives 
and  functions  of  a  co-ordinate  branch  of  the  government. 
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The  court  is  therefore  of  opinion  that  the  police  court  of  the  city 
of  Citicinnati  erred  in  not  discharging  the  accused  parties  on  the  mis- 
demeanor charges  in  both  cases,  upon  finding  that  they  had  committed 
a  felony.  They  were  held  on  the  felony,  and  properly  so,  but  should 
have  been  discharged  in  the  same  entry  on  the  misdemeanor  charges. 
The  reasoning  herein  employed  is  applicable  to  both  cases,  for  while 
the  charge  of  the  misdemeanor  in  one  case  is  carrying  concealed 
weapons  and  in  the  other,  George's  case,  disorderly  conduct,  they  were 
both  arrested  at  the  same  time,  in  the  same  room,  and  were  brought 
to  the  police  court  and  tried  together;  the  same  evidence  being  used 
to  convict  both,  and  but  one  trial  given  and  that  a  joint  trial.  The 
same  entry  holding  them  on  the  same  charge  of  felony  was  made  in  both 
cases,  and  the  errors  committed  were  committed  as  to  both. 

For  the  reasons  assigned  the  judgment  of  the  police  court  of  the 
city  of  Cincinnati  will  be  reversed,  and  this  court  now  proceeding  to 
render  the  judgment  which  the  police  court  of  the  city  of  Cincinnati 
should  have  rendered,  does  hereby  discharge  and  dismiss  both  of  the 
accused  parties. 

Let  a  journal  entry  so  record  the  judgment. 


ANIMALS— CRIMINAL  LAW: 

[Licking  Common  Pleas,  September  Term,  1903.] 
John  B.  Mick  v.  State  op  Ohio. 

1.  PROSECTJnON  FOB  TOBTURINO  AND  UNNECESSABILY  ABUSING   DOO. 

A  dog  is  an  animal,  within  the  meaning  of  Sec.  6951  Rev.  Stat,  for 
the  torturing  or  unnecessarily  abusing  of  which  one  may  be  prosecuted 
criminally;  it  is  not  necessary  that  the  dog  become  property  by  return- 
ing him  for  taxation  and  payment  of  taxes  when  due,  as  provided  by 
act  94  O.  L.  118  (Lan.  Rev.  Stat.  6949;  B.  4212-1);  nor  will  the  pro- 
visions  of  the  latter  statute  against  dogs  running  at  large  relieve  against 
prosecutions  for  such  torture  and  abuse. 

2.  Failure  to  Atxege  Dog  at  Large  Renders  Affidavit  Defective. 

An  affidavit  in  a  prosecution  for  torturing  or  unnecessarily  abusing  a  dog 
is  defective  unless  it  alleges  that  the  dog  was  not  at  large. 

[Syllabus  approved  by  the  court.] 

Error  to  justice  of  the  peace. 

S.  L.  James  and  Kibler  &  Kibler,  for  plaintiff  in  error. 
Smythe  &  Smythe,  for  defendant  in  error. 

SEWARD,  J. 

This  case  comes  into  this  court  upon  a  petition  in  error  by  John 
B.  Mick  against  the  state  of  Ohio,  wherein  he  complains  that  there  were 
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errors  committed  by  the  justice  of  the  peace  in  the  trial  of  John  B. 
Mick  upon  a  charge  of  torturing  and  unnecessarily  beating  a  dog. 

The  dog  has  been  in  every  legislature  for  a  number  of  years,  not  as 
a  member  but  as  a  recipient  of  its  mercy  or  a  subject  of  its  punishment; 
and  I  have  gone  over  the  legislation  for  a  number  of  years  in  relation 
to  the  dog  to  determine  what  his  rights  and  remedies  are. 

The  Revised  Statutes  of  1880,  being  the  authorized  revision,  con- 
tains Sec.  7008,  which  provides  that  the  owner  or  harborer  of  any 
animal  of  the  dog  kind  who  permits  such  animal  to  be  at  large,  away 
from  the  premises  occupied  by  him,  unaccompanied  by  any  person, 
shall  be  fined  five  dollars,  and  any  person  may  kill  any  such  animal 
so  found  running  at  large. 

This  legislation  was  passed  May  5,  1877  (74  O.  L.  177)  and  was 
carried  into  the  Revised  Statutes  by  the  commission  appointed  to  revise 
the  laws,  and  remained  in  that  shape  until  April  24,  1890  (87  0.  L.  269), 
when  the  dog  received  more  attention  at  the  hands  of  the  legislature, 
and  Sec.  7008  was  amended  by  adding  to  that  section  as 
it  then  stood  the  words:  ** provided  that  if  any  person,  in  attempting 
to  kill  such  animal  so  found  running  at  large,  fails  to  kill  and  wounds 
the  same,  he  shall  not  be  liable  to  prosecution  under  Sec.  6951."  That 
is  the  section  under  which  the  state  of  Ohio  claims  that  the  plaintiff 
in  this  case  was  prosecuted  before  the  justice;  while  the  plaintiff  in 
error  claims  that  he  was  prosecuted  under  the  act  of  April  19,  1898  (93 
0.  L.  128),  providing  that  whoever  maliciously  kills  or  injures  a  dog 
is  guilty  as  for  the  malicious  destruction  of  property,  the  same  as  is 
provided  in  Sec.  6863.  This  section  provided  that  a  dog  should  be  con- 
sidered a3  property,  and  prc\'ided  that  whoever  stole  or  enticed'  the 
dog  away  from  the  owner's  premises  should  be  held  guilty  as  for 
larceny,  and  that  whoever  maliciously  killed  or  injured  him  should  be 
held  guilty  as  for  the  malicious  destruction  of  property. 

Act  94  0.  L.  118  (Lan.  Rev.  Stat.  6949;  B.  4212-1)  now  governing 
in  the  way  of  dogs  reads  as  follows : 

Section  1.  **Any  animal  of  the  dog  kind  listed  and  valued  for 
taxation  as  other  [personal]  property,  and  due  return  thereof  made  by 
the  owner  or  harborer  to  the  assessor  or  county  auditor  and  the  per 
capita  tax  upon  such  animals  in  addition  to  the  proper  tax  on  any 
valuation  which  may  have  been  placed  on  such  animal  by  the  owner 
or  harborer  thereof  shall  have  been  paid,  when  due,  shall  be  considered 
as  property,  and  such  animal  shall  have  all  the  rights  and  privileges 
and  be  subject  to  the  same  restraints  as  are  provided  by  law  for  other 
live  stock;  provided  that  no  recovery  shall  be  had  for  the  malicious 
and  unlawful  killing  of  such  animal,  in  excess  of  double  the  .amount  for 
which  any  such  dog  is  listed  for  taxation ;  provided,  further,  that  noth- 
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ing  in  this  section  shall  be  so  construed  as  to  make  it  nhlawful  for  any 
person  to  kill  any  animal  of  the  dog  kind,  that  chases,  worries,  in- 
jues  or  kills  any  sheep,  lamb,  goat,  kid,  domestic  fowl,  animal  or  per- 
Bon;  and  provided,  further,  that  if  any  person  in  attempting  to  kiU 
such  animal  so  running  at  lai^e,  fails  to  kill,  and  wounds  the  same,  he 
shall  not  be  liable  to  prosecution  imder  Sec.  6951  which  provides 
against  cruelty  to  animals. 

Section  2.  **Any  animal  of  the  dog  kind  that  chases,  worries,  in- 
injares,  or  kills  any  sheep,  lamb,  goat,  kid,  domestic  fowl,  animal  or  per- 
son, may  be  killed  by  any  person,  at  any  time  or  place.  And  the  owner, 
owners  or  harborers  of  any  animal  of  the  dog  kind  that  chases,  worries, 
injures,  or  kills  any  sheep,  lamb,  goat,  kid,  animal  or  person,  shall  be 
jointly  and  severally  liable  to  any  person  so  damaged  to  the  full  amount 
of  the  injury  done ;  and  the  court  or  justice,  before  whom  the  recovery 
is  had  for  any  such  injury  shall  declare  the  animal  found  to  have  oc- 
casioned the  injury  to  be  a  common  nuisance  and  order  the  defendant 
to  kill  or  cause  to  be  killed  such  animal  within  twenty-four  hours  after 
the  rendition  of  the  judgment;  or  the  court  or  justice  may  order  any 
eonstable  or  marshal  or  sheriff  to  kill  such  animal." 

I  might  say  that  the  state  of  Ohio  claims  that  this  prosecution  was 
brought  under  Sec.  6951  Rev.  Stat,  and  it  might  be  well  to  read  that 
section,  because  we  have  to  determine  whether  the  case  was  brought 
raider  that  section,  and  properly  brought  under  that  section.  That 
section  reads  as  follows  : 

"Whoever  overdrives,  overloads,  tortures,  deprives  of  necessary 
snstenance,  or  unnecessarily  or  cruelly  beats,  or  needlessly  mutilates  or 
kills  any  animal,  or  impounds  or  confines  any  animal  in  any  place  and 
fails  to  supply  the  same  during  su6h  confinement  with  a  suflScient 
quantity  of  good,  wholesome  food  and  water,  or  carries  in  or  upon  any 
vehicle,  or  otherwise,  any  animal  in  a  cruel  or  inhuman  manner,  or 
who  keeps  cows  or  other  animals  in  any  inclosure  without  wholesome 
exercise  and  change  of  air,  or  feeds  cows  on  food  that  produces  impure 
or  unwholesome  milk^  or  abandons  to  die  any  old,  maimed,  sick,  infirm 
or  diseased  animal,  or  works  the  same,  or,  being  a  person  or  corporation 
engaged  in  transporting  live  stock,  detains  such  stock  in  railroad  cars, 
or  in  compartments  for  a  longer  continuous  period  than  twenty-four 
hours  after  the  same  are  so  placed,  either  within  or  beyond  this  state, 
without  applying  the  same  with  necessary  food,  water  and  attention,  or 
permits  such  stock  to  be  so  crowded  together  as  to  overlie,  crush,  wound 
or  kill  each  other,  shall  be  fined  not  more  than  two  hundred  nor 
less  than  five  dollars,  or  imprisoned  not  more  than  sixty  days^  or 
boUt" 

Now,  looking  at  the  averment  of  the  affidavit  alleging  that  the 
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dog  was  listed  for  taxation.  That  was  not  necessary  under  this  pro- 
vision of  the  statute,  but  that  allegation  is  made,  and  that  is  the  reason 
that  the  plaintiff  in  error  claims  that  it  is  prosecuted  under  Sec.  4212-1, 
which  I  have  read,  providing  that  a  dog  shall  be  listed  for  taxation,  and 
if  he  was  so  listed,  that  he  became  property ;  and  it  provides  also  that  the 
tax  on  him  must  be  paid  before  the  owner  of  the  dog  could  recover  com- 
pensation for  his  loss  by  being  killed  by  anybody.  It  is  claimed  on  the 
part  of  the  plaintiff  in  error  that  this  section  does  not  apply,  because* 
a  dog  is  not  an  animal  such  as  is  provided  for  in  this  section.  .The 
court  does  not  think  that  is  tenable;  the  court  thinks  he  is  an  animal, 
and  other  things  being  equal  he  would  come  under  this  provision  of  the 
statute.  It  provides  not  only  for  animals  used  in  the  daily  business 
or  avocation  of  life,  but  all  animals,  whether  domestic  or  otherwise.  A 
person  would  have  no  right  to  tie  up  a  dog  and  leave  that  dog  without 
food,  knowing  it  was  tied  up  and  doing  it  for  the  purpose  of  having  it 
starve  to  death.  It  is  for  the  purpose  of  preventing  cruelty  to  animals 
that  this  section  was  passed. 

But,  the  testimony  shows  that  this  dog  was  at  large  in  the  streets 
of  the  city,  and  shows  that  he  had  been  at  large,  and  the  section'of  the 
statute  governing  in  this  respect,  as  it  now  exists  is  Sec.  4212-1. 

**Any  animal  of  the  dog  kind  listed  and  valued  for  taxation  as 
other  [personal]  property,  and  due  return  thereof  made  by  the  owner 
or  harborer  to  the  assessor  or  county  auditor  and  the  per  capita  tax 
upon  such  animals  in  addition  to  the  proper  tax  on  any  valuation 
which  may  have  been  placed  on  such  animal  by  the  owner  or  harborer 
thereof  shall  have  been  paid,  when  due,  shall  be  considered  as  prop- 
erty, and  such  animal  shall  have  all  the  rights  and  privileges  and  be 
subject  to  the  same  restraints  as  are  provided  by  law  for  other  live 
stock." 

It  is  claimed  by  the  plaintiff  in  error  that  this  dog  is  not  property 
because  the  tax  upon  him  was  not  paid.  That  is  true.  He  would  not 
be  property  unless  he  had  been  returned  for  taxation,  and  the  tax 
was  paid.  But,  does  the  fact  that  the  dog  is  not  property  prevent 
Sec.  6951  Rev.  Stat,  from  having  effect  where  the  dog  is  tortured  or 
unnecessarily  beaten  and  injured  t  The  court  thinks  not.  If  he  is 
unnecessarily  tortured,  the  person  would  be  liable  under  Sec.  6951, 
other  things  being  equal. 

Now,  it  appears  clearly  to  the  mind  of  the  court  that  this  dog 
was  at  large,  without  being  accompanied  by  its  owner.  I  know  it  is 
claimed  that  this  was  his  old  home,  and  it  is  said  by  some  one  that  a 
dog  will  follow  its  owner  wherever  he  may  go;  he  may  be  a  man  of 
affluence  and  be  reduced  to  penury,  but  the  dog  will  follow  him  to  a 
hovel  and  there  lie  at  his  door.    That  is  true,  but  then  the  owner  most 
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take  care  of  the  dog.  He  must  not  permit  the  dog  to  run  at  large.  If 
he  does  permit  it  to  run  at  large,  any  person  has  a  right  to  kill  him. 

The  testimony  shows  that  this  dog  was  in  Mick's  yard  on  the 
twelfth  of  April ;  that  Mrs.  Mick  took  hold  of  him  and  tried  to  put  him 
out  of  the  yard,  and  did  not  succeed.  The  dog  rebelled;  he  did  not 
want  to  go  out  of  the  yard.  She  had  him  by  the  collar,  trying  to  lead 
Jiim  out;  Mr.  Mick  told  her  to  leave  him  alone;  that  the  dog  might  bite 
her;  and  there  is  one  witness,  only,  who  testifies  that  she  saw  Mick 
kick  this  dog,  and  that  he  raised  him  clear  oflf  of  the  ground.  It  is  testified 
that  the  dog  would  weigh  150  pounds.  This  witness  lives  some  distance 
east  of  Mick's  house,  across  the  street;  afterwards  she  took  the  stand 
and  said  that  she  did  not  mean  that  he  lifted  the  whole  dog  oflf  of  the 
ground,  but  a  part  of  it.  Now,  Mick  testified  that  he  opened  the  gate 
with  his  right  hand  and  pushed  him  out  with  his  foot,  against  the  hind 
part  of  the  dog.  Mick  is  corroborated  by  two  witnesses  who  were  on 
Mick's  porch  at  the  time,  and  by  some  neighbors.  They  say  that  they 
saw  all  that  he  did  to  the  dog.  But  the  dog  is  found  in  a  bad  condition. 
There  is  some  difference  between  the  witnesses  as  to  where  he  was  hurt. 
Some  of  the  witnesses  say  on  the  right  side,  and  some  on  the  left  side. 
Dr.  Jones  says  his  testicles  were  badly  swollen,  etc.  But  on  the  eleventh 
iBSt.  the  dog  was  taken  about  two  miles  east  of  Newark  by  the  father- 
in-law  of  the  owner  of  the  dog,  where  he  stayed  and  was  there  about  11 
o'clock  on  Sunday  morning,  and  that  was  the  last  that  was  seen  of  him, 
there,  but  he  was  in  Mick's  yard  about  noon  or  shortly  afterwards. 

If  the  court  is  to  believe  this  testimony — ^that  Mick  simply  took 
hold  of  the  gate  and  put  his  foot  against  his  hind  part  and  pushed  him 
out  of  the  gate — ^he  could  not  have  eflfected  any  such  injury  as  is 
claimed  to  have  been  inflicted  upon  that  dog.  The  dog  was  not  at 
home.  Mick  had  a  right  to  put  him  out  of  his  yard.  He  had  a  right 
to  use  the  necessary  force  to  eject  him  from  his  yard.  The  dog  hadn't 
any  business  in  that  yard.  *  If  Mick  used  only  such  force  as  was  neces- 
sary to  eject  him  from  the  yard,  then  he  would  not  be  liable  either 
civilly  or  criminally.  The  dog  might  have  been  hurt  in  some  other 
place,  on  some  other  occasion  than  this  time,  and  the  burden  was  on 
the  state  to  show  to  the  justice;  beyond  a  reasonable  doubt,  that  what 
Mick  did  there  to  that  dog  caused  the  injury  which  afterwards  the  dog 
was  found  to  have  sustained.  Dr.  Jones  was  not  called  for  some  days 
afterwards.  There  is  some  testimony  to  show  that  the  dog  was  out  on 
the  street  before  Dr.  Jones  was  called  to  see  him.  That  is  disputed. 
The  testimony  is  aU  in  dispute  about  that  feature  of  the  case ;  but  the 
law,  as  the  court  has  read  from  94  0.  L.  118,  is  the  law  governing  doga 
in  this  respect,  including  Sec.  6951  Rev.  Stat.,  which  provides  for  the 
ponishment  of  a  person  who  tortures  or  abuses  an  animal. 
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Now,  the  court  does  not  think  that  Mr.  Mick  could  have  been  held 
to  this  charge,  unless  he  used  more  force  than  was  necessary  to  eject 
that  dog  from  that  yard ;  and  the  preponderance  of  the  testimony,  as 
the  court  views  it,  was  clearly  that  he  did  not  use  any  more  force  than 
was  necessaiy.    It  is  said  by  some  of  the  witnesses  that  he  threw  stones 
at  the  dog,  but  no  one  says  that  he  hit  him ;  not  anybody ;  and  he  says 
he  simply  threw  some  pebbles  and  told  the  dog  to  go  home.    It  is  in 
evidence  that  the  dog  howled,  and  went  across  the  street,  and  was  in 
other  yards  and  came  back  there.     The  court  does  not  think  that  this 
testimony  shows,  beyond  a  reasonable  doubt,  that  Mick  inflicted  the  in- 
jury which  was  shown  to  have  caused  the  dog  the  pain  that  he  seemed 
to  have  suffered  afterwards.    This  must  be  shpwn  beyond  a  reasonable 
doubt,  and  the  court  thinks  clearly  that  there  is  a  very  reasonable 
doubt  here  as  to  whether  Mick  inflicted  this  injury. 

I  veiy  much  doubt  whether  this  affidavit  is  good,  unless  it  alleges 
that  the  dog  was  not  at  large.  I  think  if  the  dog  was  at  large  Mick 
would  have  a  right  to  kill  him,  and  I  think  the  affidavit  should  state 
and  the  burden  is  on  the  state  to  show  that  the  dog  was  not  at  huge  at 
the  time  the  injury  was  inflicted. 

The  judgment  will  be  reversed. 


ATTORNEY  AND  CLIENT— MALPRACTICE— PLEADINa 

[Williams  Common  Pleas,  January  25,  1909.] 

*Anna  Tressleb  Long  v.  Charles  A.  Bowebsox. 

1.  Malpractice  against  Attobnet  Babred  in  One  Ybab. 

Section  4983  Rev.  Stat  prescribing  a  one  je&r%  limitation  for  the  bringing 
of  an  action  for  malpractice  applies  to  attorneys  at  law  as  well  as  phy- 
sicians and  surgeons. 

2.  Tailure  to  Inform  Client  of  Pacts  Acquired  from  Former  Client  not  Mal- 
practice. 

One  retaining  an  attorney  at  law  to  seoure  for  her  the  administration  of 
her  deceased  husband's  estate  under  Sec.  6005  Rev.  Stat  is  not  entitled 
to  information  acquired  by  her  counsel  in  a  prior  professional  relation 
concerning  the  execution  of  a  will  by  a  brother  of  her  husband  in  which 
he  devised  his  property  to  his  mother,  notwithstanding  the  fact  that  such 
knowledge  and  its  consequent  legal  advantage  to  plaintiff  if  known  to 
plaintiff  might  have  enabled  her  under  Sec.  5943  to  prevent  the  beneficiary 
thereof  from  taking  under  the  will  for  failure  to  probate  it  until  after 
the  mother's  rights  were  forfeited,  and  have  saved  her  expense  of  litiga- 
tion by  reason  of  the  probate  thereof.  Nor  can  such  litigation  be  deemed 
the  obvious  and  natural  sequence  of  the  refusal  of  the  probate  court  to 


*Error  not  prosecuted.     This  action  dismissed  by  plaintiff  following  this 
opinion. 
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appoint  her  administrator  upon  which  to  found  an  action  for  malprac- 
tice withont  other  fiicts  to  explain  how  such  damages  flowed  from  the 
iBCka  complained  of. 

3.  ES8EZTTIAI.S   OF  PKTITION  FOB  MaLPRACTICB. 

In  an  action  for  malpractice  against  an  attorney  at  law  the  pleader  is  re- 
quired to  set  up  (1)  the  relation  between  the  parties,  (2)  such  pertinent 
facts  touching  which  the  dereliction  of  duty  by  the  defaulting  party  may 
be  seen  to  support  the  complaint  of  injury,  (3)  negligence  with  refer- 
ence to  such  facts  of  a  character  to  suggest  that  injury  may  flow  there- 
from and.  (4)  allegations  of  damages  constituting  the  proximate  result 
of  the  negligence  alleged.  Unless  the  connection  between  the  successive 
propositions  and  elements  be  apparent  from  the  statement  of  them,  the 
pleading  must  inform  how  one  element  flows  into  another  by  additional 
averments.    The  nexus  must  either  be  obvious  or  specially  pleaded. 

4.  PmnoN  Fahjno  to  Alucoe  Facts  upon  which  to  Base  BfALPBAcncB. 

A  petition  in  an  action  for  malpractice  against  an  attomey-at-law,  alleging 
his  retainer  to  secure  plaintiff  the  administration  of  her  husband's  estate; 
the  death  of  her  husband's  brother  testate  devising  his  ancestral  property 
to  his  mother  who  failed  to  probate  the  will  until  after  the  statute  of 
forfeiture  had  run;  the  attorney's  assistance  in  probating  such  will;  his 
having  knowledge  of  the  existence  of  the  will  and  neglecting  to  inform 
plaintiff  and  the  court  of  the  fact  of  forfeiture;  failure  thereby  to  secure 
the  coveted  appointment,  and  damages  as  a  result  thereof,  does  not  state 
sufficient  facts  to  sustain  the  action. 

6.  LwoQSPOBATioiv  OF  Phiob  Avebmbnts  ttt  Subsequent   Causes   of   Action   bt 
Berkkhce  Conoemned. 

incorporation  of  the  averments  of  prior  causes  of  action  into  another  cause 
of  action  by  reference  only  renders  such  a  cause  of  action  specially 
vulnerable  to  demurrer,  if  the  facts  in  such  references  are  not  otherwise 
pleaded,  and  are  essential  to  such  cause  of  action. 

[Syllabus  approved  by  the  court] 

B.  F.  Ritchie,  for  plaintiff. 

Oandern  &  Estricli,  Newcomer  &  Qebliard  and  O.  C.  Beecliler, 

for  defendant . 

HLLITS.  J. 

This  cause  is  before  the  court  on  general  and  special  demurrers  to 
the  petition.  The  petition  sets  out  three  alleged  causes  of  action.  For  her 
first  cause  of  action  plaintiff  says  that  she  is  the  widow  of  John  P.  Long, 
deceased,  and  that  in  June,  1906,  being  herself  unversed  in  the  law 
and  procedure  therein,  she  employed  defendant  to  attend  to  all  her  legal 
business  generally,  and  that  such  employment  was  by  defendant  ac- 
,  cepted  and  entered  upon ;  that  defendant  was,  then,  had  been  for  a  long 
time  and  still  is,  engaged  in  the  practice  of  law  in  Williams  county, 
Obio,  as  a  member  of  the  bar  of  this  state.  That  in  the  month  of 
December,  1906,  John  P.  Long,  her  husband,  being  then  deceased,  *'the 
defendant  having  been  then  continuously  in  the  employ  of  the  plaintiff 
wnce  the  said  date  first  aforesaid,  she  instructed  the  defendant  as  at- 
torney to  prosecute  a  motion  and  application  on  behalf  of  this  plaintiff 
in  the  probate  court  of  Williams  county,  Ohio,  for  the  appointment  of 
tbis  plaintiff  as  administratrix  of  the  estate  of  the  said  John  P.  Long, 
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aforesaid;"  that  defendant  filed  such  application  December  27,  1906, 
and  thereafter,  in  all  the  proceedings  following  the  same,  he  acted  as 
plaintiff's  attorney.  That  at  said  last  named  time  ** defendant  had 
within  his  personal  knowledge  certain  information,"  hereinafter  set 
forth  in  this  pleading,  which  it  was  important  that  this  plaintiff  should 
receive,  and  the  plaintiff  says,  that  "this  defendant  wilfully  concealed 
from  the  plaintiff  the  said  information  which  was  within  his  personal 
knowledge  and  that  this  defendant  was  thereby  guilty  of  fraud  upon 
the  plaintiff,  and  this  plaintiff  further  says,  that  the  defendant  could, 
by  the  exercise  of  due  diligence,  care  and  skill,  and  by  invoking  to  the 
benefit  and  use  of  this  plaintiff  the  said  information  that  was  within  his 
knowledge,  have  obtained  the  allowance  of  said  motion  and  application 
and  the  appointment  of  this  plaintiff  as  administratrix,  as  aforesaid, 
but  that  he  negligently  and  unskillfully  conducted  said  Droceedings 
aforesaid ;  that  said  application  was  not  granted,  whereby  plaintiff  was 
deprived  of  her  right  to  be  appointed  as  said  administratrix;  and  was 
put  to  great  costs  and  expense  and  greatly  damaged,  as  will  more  par- 
ticularly appear  hereinafter  in  this  pleading. ' '  The  petition,  in  this  first 
cause  of  action,  details  the  death  of  her  husband's  father,  George  E. 
Long,  and  the  terms  of  his  will,  all  of  which  is  fully  covered  by'  the 
opinion  of  this  court  at  the  February,  1908,  term  of  this  court,  in- 
Gillis  V.  Long,  19  Dec.  253  (9  N.  S.  1),  wherefore  we  will  not  quote 
such  part  of  the  pleading  here,  and  proceeds  to  aver  that  Parker  W. 
Long,  her  husband's  brother,  executed  a  will  in  July,  1902,  wherein  he 
attempted  to  give  all  his  property  absolutely  to  his  mother,  Harriet 
Long;  that  the  defendant  drew  this  will  for  Parker  and  was  one  of 
the  subscribing  witnesses,  and  read  the  will  to  the  testator  and  to  Har- 
riet, and  then  and  there  delivered  the  same  to  Harriet;  that  Parker 
died  November  30,  1902,  leaving  this  will  in  the  possession  and  control 
of  Harriet,  and  that  at  said  time  there  were  living  of  the  Long  family, 
the  mother  Harriet,  John,  and  John's  wife,  this  plaintiff;  that  John 
P.  Long  died  in  August,  1906,  and  that  a  dispute  having  arisen  between 
plaintiff  and  Harriet  respecting  plaintiff's  claims  in  John's  estate, 
November  12,  1906,  Harriet  caused  the  will  of  Parker  to  be  offered  for 
probate,  but  failed  to  cause  plaintiff  to  be  notified  of  such  intended 
probate  and  that  the  will  was  admitted  to  probate  November  14,  1906, 
without  the  knowledge  of  plaintiff;  **that  this  defendant  knew  that 
this  plaintiff  had  not  been  made  a  party  to  the  probating  of  said  paper 
writing  aforesaid  and  that  this  defendant  knew  that  this  plaintiff  had  no 
knowledge  of  the  probating  thereof;  and  that  this  defendant  knew 
that  the  interests  of  this  plaintiff  in  the  estate  of  the  said  John  P. 
Long  aforesaid  were  materially  affected  by  the  probating  of  said  paper 
writing  aforesaid  and  that  this  defendant  notwithstanding  the  prem- 
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ises  did  appear  in  open  court  and  assist  in  the  probating  of  said  paper 
writing  aforesaid  and  that  this  defendant  did  wilfully  conceal  from 
the  plaintiff  the  knowledge  the  defendant  had  of  the  paper  writing 
aforesaid  and  of  its  having Hbeen  admitted  to  probate.'' 

This  cause  of  action  then  sets  up  the  fact  that  when  her  applica- 
tion for  letters  of  administration  ^as  filed  with  the  probate  court  by 
defendant  the  law  of  Ohio  provided  (Sec.  5943  Rev.  Stat.),  that  a  dev- 
isee who  had  knowledge  of  the  will  under  which  he  was  beneficiary, 
or  who  had  the  same  in  his  power  to  control,  should  lose  his  devise  if  he 
neglected  to  cause  the  will  to  be  offered  for  probate  within  three  years 
after  testator's  death,  and  that  the  defendant  herein  then  had  knowl- 
edge of  such  law,  and  that  he  then  knew  that  the  will  of  Parker  had 
been  in  the  power  and  control  of  Harriet  for  more  than  three  years  after 
Parker's  death,  and  that  she  was  the  sole  deviisiee  and  legatee  there- 
under,  and  that  she  had  failed  to  cause  it  to  be  offered  for  probate 
for  more  than  three  years,  ''and  that  notwithstanding  the  premises 
this  defendant  carelessly,  negligently  and  wilfully  failed  to  acquaint 
plaintiff  with  the  information  aforesaid  that  was  within  his  knowledge, 
and  this  defendant  carelessly,  negligently  and  wilfully  failed  to  ac- 
quaint plaintiff  with  the  provisions  of  said  section  of  the  statutes  afore- 
said, or  to  invoke  the  same  in  said  proceedings  to  her  use  and  benefit, 
by  reason  whereof  the  probate  court  aforesaid  refused  to  allow  the 
said  application  and  did  refuse  to  appoint  this  plaintiff  and  said  ad- 
ministratrix as  would  not  have  been  the  case  had  defendant  not  care- 
lessly and  negligently  acted  as  aforesaid;"  that  by  reason  of  this  state 
of  facts  plaintiff  was  put  to  the  expense  of  $708  in  court  costs  and  travel- 
ing expenses  in  the  endeavor  to  secure  the  administration  of  this  estate, 
and  also,  because  of  the  premises  "a  long  continued  expensive  and  un- 
necessaiy  litigation  ensued  to  this  plaintiff,"  to  plaintiff's  damage  in 
the  sum  of  $6,115.30,  **in  the  employment  of  attorneys,  traveling  ex- 
I>enses,  court  costs,  interest  on  moneys  and  loss  of  time  from  her  legiti- 
mate emplo3anent. " 

''For  a  second  cause  of  action  the  plaintiff,  repeating  all  and  singu- 
lar the  allegations  in  the  first  cause  of  action  herein,"  avers  that  one 
Oillis,  having  become  the  administrator  of  her  husband's  estate,  made 
application,  to  the  defendant's  knowledge,  to  sell  certain  of  the  real 
estate  devised  to  her  deceased  husband,  John  P.  Long,  and  that  said 
application  was  granted,  and  that,  at  such  time,  October  17,  1907,  the 
law  of  Ohio,  to  defendant's  knowledge,  provided  that  lands  to  be  sold 
on  the  application  of  an  administrator  of  an  estate  should  be  offered 
upon  terms  of  one-third  cash  and  one-third  in  one  year  and  one-third 
in  two  years,  and  not  otherwise,  yet,  to  the  knowledge  of  defendant, 
Gillis  caused  the  order  of  sale  to  be  entered  for  cash  in  hand,  and  that 
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^'defendant  carelessly,  negligently  and  purposely  failed  to  advise  plain- 
tiff" of  the  statute  or  to  invoke  the  same  to  the  use  and  benefit  of 
plaintiff,  and  that  ''by  reason  of  the  premises  this  plaintiff,  upon  di:^ 
covery  of  the  character  and  terms  of  said  order  of  sale  aforesaid,  was 
put  to  great  expense  in  the  sum  of  $160  for,  attorney's  fees,  traveling 
expenses  and  loss  of  time  from  her  legitimate  employment  in  securing 
the  vacation  of  said  order  of  sale  aforesaid." 

''For  a  third  cause  of  action  the  plaintiff,  repeating  all  and  singu- 
lar the  allegations  in  the  first  and  second  causes  of  action  herein,  says 
that  the  aforesaid  Denmark  farm"  was  sold  upon  the  order  of  sale 
January  25,  1908,  the  plaintiff  purchasing  one  of  the  parts,  and  that 
the  administrator  applied  to  the  court  February  14,  1908,  for  confirma- 
tion, but  that  defendant,  at  the  time  set  for  hearing  of  the  motion  for 
confirmation,  "did  purposely,  and  wilfully  by  misrepresentation  to  the 
court,  and  without  reason,  and  without  the  authority  of  the  plaintiff, 
cause  the  hearing  of  said  application  to  be  postponed  until  March  9, 
1908,  by  reason  of  which  plaintiff  was  damaged  in  the  sum  of  to  wit, 
$70  for  loss  of  time  from  her  legitimate  employment." 

The  prayer  is  for  judgment  against  defendant  in  the  sum  of  $7,- 
053.30,  the  aggregate  of  the  damages  claimed  in  the  three  causes. 

The  special  ground  of  demurrer  raises  the  statute  of  limitations 
to  the  first  and  second  causes,  and  the  position  of  defendant  is  that  Sec. 
4983,  which  limits  to  one  year  from  accrual  of  right  to  sue  actions  "for 
libel,  assault,  battery,  malicious  prosecution,  false  imprisonment  or 
malpractice,"  applies  to  defeat  plaintiff,  the  alleged  negligence  in  the 
first  cause  having  occurred  in  November,  1906,  and  that  relied  on  in 
the  second  October,  1907. 

To  this  plaintiff's  counsel  insists  that  the  word  "malpractice"  is 
limited  to  describing  an  action  founded  upon  the  negligence  of  a  phy- 
sician or  sufgeon,  and  is  not  used  with  reference  to  the  right  to  damages 
in  a  client  against  his  attorney  for  negligent  conduct  of  the  business  in 
hand.  In  this  behalf  we  are  cited  to  the  definitions  in  Webster,  Stand- 
ard Dictionary,  Century  Dictionary,  Rapalje  and  Lawrence's  Law 
Dictionary,  Bouvier's  Law  Dictionary,  Jacob's  Fisher's  Digest,  and  the 
first  edition  of  American  and  English  Encyclopedia  of  Law.  It  is 
true  that  in  all  these  works  of  definition,  to  which  may  be  added  An- 
derson's Law  Dictionary,  the  word  is  treated  as  referring  especially  Xo 
negligence  of  physicians  and  surgeons.  Counsel  for  plaintiff  also  re- 
fers us  to  several  decisions  which  are  not  very  decisive,  as  the^  define 
particularly  what  would  be  malpractice  in  a  physician  and  do  not 
necessarily  exclude  the  use  of  the  word  with  reference  to  professional 
negligence  of  attorneys  at  law. 

On  the  other  hand  counsel  for  defendant  cite,  Qreen  and  Kelly '0 
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Ohio  PL  &  Prac.  61;  Bates'  Pleading,  (1  ed.)  288;  2  Bates'  Pleadings, 
(2  ed.)  987;  1  Kinkead's  Code  Plead.  757;  1  Bates'  Ohio  Dig.  Col.  1563; 
the  American  Digest,  under  the  general  title  of  "Attorney  and  Client;" 
and  also  nnder  the  title  of  "Malpractice;"  the  Century  Digest,  under 
the  title  of  "Malpractice,"  and  also  in  Vol.  5,  Col.  1669;  19  Am.  & 
Eng.  Enc.  Law,  (2  ed.)  title,  "Malpractice;"  8  Michie's  Ohio  Enc.  Dig., 
title,  ^Malpractice;"  5  Laning's  Ohio  Cyc.  Dig.,  title,  "Malpractice," 
and  6  Thompson,  Negligence  962,  in  which  the  word  is  used  as  referring 
to  the  negligence  of  both  physicians  and  attorneys. 

In  view  of  this  greatly  preponderating  mass  of  authority,  especially 
from  the  Ohio  practice,  we  are  inclined  to  think  that  the  word  as  found 
in  Sec.  4983  Rev.  Stat,  refers  to  actions  against  attorneys  as  well  as 
against  physicians.  The  word  was  inserted  in  the  statute  for  the  first 
time  in  an  amendment  adopted  in  1894.  At  that  time  Green  and  Kelly  !a 
Ohio  Pleading  and  Practice  was  in  extensive  use  by  the  Ohio  Bar,  while 
Bates'  Pleadings  and  Bates'  Digest  were  found  in  every  law  ofiSce  in 
the  state  that  made  any  pretense  in  the  practice  of  the  law.  In  con- 
struing wills  it  is  a  settled  rule  of  interpretation  that 'where  any  word 
or  phrase  has  received  special  legal  meaning  such  definition  shall  be  given 
to  it,  unless  it  is  plain  that  testator  did  not  employ  it  in  that  sense.  So, 
also,  it  is  settled  that  when  words  have  a  restricted  or  peculiar  meaning 
when  used  with  reference  to  any  particular  trade  or  business,  they  are 
to  be  given  that  special  meaning  in  the  construction  of  any  contract 
using  them  and  pertaining  to  such  trade  or  business,  unless  there  is 
something  showing  that  they  are  to  be  given  their  ordinary  definitions, 
and  while  we  have  no  particular  authority  now  in  mind  we  are  sure  the 
same  rule  applies  in  construing  a  statute,  and  that  if  a  word  there 
appears  which  has  a  meaning  differing  in  any  manner  in  law  from  com- 
mon use,  it  shall  be  given  its  legal  meaning,  unless  the  contrary  is  in- 
dicated, or  necessary. 

And,  as  applied  to  this  word  "malpractice"  this  position  appeals 
to  common  sense.  The  negligence  of  an  attorney  respecting  the  inter- 
ests of  his  client  does  not  differ  in  character  from  that  of  a  physician 
with  reference  to  his  patient.  Judge  Cooley,  Torts  (1  ed.)  648;  Cooley, 
Torts  (2  ed.)  777,  says: 

"It  is  the  misfortune  of  members  of  the  learned  professions  that, 
in  a  very  considerable  proportion  of  all  the  cases  in  which  their  services 
are  employed,  their  efforts  must  necessarily  fall  short  of  accomplishing 
the  purpose  desired,  so  that,  if  they  do  not  disappoint  expectations,  they 
must  at  least  fail  to  fulfill  hopes.  For  this  reason  they  are  peculiarly 
liable  to  the  charge  of  failure  in  the  performance  of  professional  duty, 
and  it  is  important  to  know  exactly  what  it  is  that  the  professional  man 
promises  when  he  engages  his  services.    As  the  promise  is  not  different 
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in  the  case  of  the  physician  and  surgeon  from  what  it  is  in  the  case  of 
the  attorney,  solicitor  and  proctor,  one  general  rule  may  be  given  which 
will  apply  to  all." 

Any  work  of  reference,  or  special  text  book  on  the  subject,  is  au- 
thority that  the  right  of  action  arises  in  precisely  the  same  way  against 
attorneys  for  negligence  as  against  physicians,  that  it  is  for  breach  of 
the  contract  implied  in  the  acceptance  of  the  engagement  that  the  pro- 
fessional man  will  employ  that  degree  of  skill  ordinarily  exercised  and 
enjoyed  by  the  profession  generally,  and  the  authors  of  forms  of  plead- 
ing cast  the  models  for  declarations  against  members  of  either  profes- 
sion on  the  same  lines.     Nash,  PI.  &  Prac.  233. 

Counsel  for  plaintiff  suggests  that  the  right  of  action  for  negli- 
gence of  one's  attorney  is  an  action  upon  an  implied  contract,  with 
which  we  agree,  and  that  it  is  therefore  under  the  six  year  limitation. 
It  would  follow,  then,  that  an  action  against  one's  physician  for  negli- 
gence, being  of  precisely  the  same  nature,  would,  but  for  the  amend- 
ment of  1894,  be  under  the  six  year  limitation  also.  Hence,  we  are 
forced  to  the  conclusion,  if  the  word  "malpractice"  does  not  apply  to 
both  kinds  of  action,  that  the  legislature,  in  amending  Sec.  4983,  in 
1894,  undertook  to  discriminate  in  favor  of  the  medical  profession 
against  that  to  which  doubtless  a  great  many  of  its  members  belonged. 
No  reason  is  conceivable  why  a  physician  should  live  down  liability  for 
his  blunders  in  one  year  while  a  lawyer  should  fear  his  luckless  client's 
shadow  for  five  years  more.  Another  rule  of  construction  is  that  it  is 
presumed  that  the  legislature  did  not  intend  an  unusual  thing. 

We  might  suggest  here  that  in  his  index  to  his  work  on  attorneys, 
which  counsel  for  plaintiff  cites  in  another  part  of  his  brief,  Mr.  Weeks 
uses  the  word  ** malpractice,"  as  the  term  applicable  to  negligence  of 
attorneys,  and  that  Judge  Maxwell,  in  his  code  pleading,  uses  it  exclu- 
sively with  reference  to  attorneys. 

Our  conclusion  is,  that  this  word,  whatever  definition  the  diction- 
aries gave  it,  had  a  particular  legal  meaning  in  Ohio,  when  the  section 
was  amended,  with  which  the  legislature  dealt,  and  that  actions  against 
attorneys  were  included  in  that  amendment,  wherefore  the  demurrer  to 
the  first  and  second  .causes  of  action  should  be  sustained  because  the 
time  limited  within  which  they  should  have  been  brought  has  passed. 

For  reasons  given  in  our  discussion  of  the  case  of  Mitchell  v.  Long, 
20  Dec.  41,  decided  today,  it  seems  profitable  that  this  petition  should 
also  be  considered  upon  the  merits  as  challenged  by  the  general  demur- 
rer, and  we  now  proceed  to  discuss  the  first  cause  of  action. 

It  is  plain  that,  in  stating  a  cause  of  action  in  negligence  such  as 
this,  the  pleader  does  not  meet  the  situation  unless  he  sets  up,  first,  a 
relation  between  the  parties,  out  of  which  a  cause  of  action  is  possible 
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to  arise ;  second,  such  pertinent  facts  as  may  be  in  hand  touching  which 
a  dereliction  of  duty  by  the  defaulting  party  toward  the  party  com- 
plaining may  be  seen  to  support  a  complaint  of  injury;  third,  negli- 
gence with  reference  to  such  facts  of  a  character  to  suggest  that  injury 
may  flow  therefrom,  and,  fourth,  an  allegation  of  damage  that  may  be 
seen  to  be  the  proximate  result  of  the  alleged  negligence.  Unless  these 
four  elements  are  all  present  in  the  pleading  it  is  subject  to  a  general 
demurrer.  In  this  first  cause  of  action  we  have  the  first  element  met 
by  the  showing  that  a  jural  relation  existed  between  the  parties,  but 
have  we  any  of  the  other  essentials  pleaded  with  the  facts  necessary 
to  complete  a  case?  We  might  modify  the  second  essential,  or  the 
statement  of  it,  by  saying  that  if  the  facts  upon  which  the  predicate 
of  negligence  is  laid  do  not  of  themselves  suggest  that  a  dereliction 
of  duty  with  reference  to  them  would  be  negligence,  additional  facta 
showing  that  peculiar  relation  of  such  matters  to  the  case  must  be 
averred,  and  we  may  say  that  it  is  not  sufficient  to  say  simply  that 
injury  flowed  from  an  alleged  act  of  negligence  unless  the  nature  of 
the  negligence  is  such  as  to  necessarily  involve  an  injury.  If  the  prob- 
ability that  damage  will  flow  therefrom  is  not  apparent  from  a  nar- 
ration of  the  facts  constituting  negligence,  additional  facts  must  be 
pleaded  showing  in  what  manner  and  why  the  alleged  damages  are  the 
proximate  result  thereof.  In  other  words,  unless  the  connection  be- 
tween the  successive  propositions  and  elements  is  apparent  irom  the 
statement  of  them,  the  pleading  must  inform  the  court  how  one  element 
flows  into  the  other  by  additional  averments.  The  nexus  must  either 
be  obvious  or  specially  pleaded. 

Tested  by  this  rule,  how  is  it  with  this  first  cause  of  action!  It 
informs  the  court  that  plaintiff's  husband  was  a  beneficiary  under  his 
father's  will,  as  was  his  brother  Parker;  that  Parker  died  testate,  de- 
vising all  his  property  to  Harriet ;  that  this  fact  was  known  to  defendant 
who  drew  the  will ;  that  Harriet  neglected  to  probate  the  will  for  more 
than  three  years,  subjecting  her  to  the  forfeiture  of  her  devise,  and 
that  this  fact  was  known  to  defendant,  and  that  he  also  knew  of  the 
statute  of  forfeiture;  that  after  he  had  entered  into  the  relation  of  at- 
torney to  plaintiff,  defendant,  presumably  in  his  character  of  witness, 
assisted  Harriet  in  the  probate  of  this  delayed  will,  and  neglected  to 
tell  plaintiff  about  it;  that  thereafter  defendant  acted  as  counsel  for 
plaintiff  in  an  effort  to  get  her  the  administration  of  her  husband's 
estate  but  failed  either  to  tell  plaintiff  of  the  statute  of  forfeiture  in 
question  or  of  the  fact  that  Harriet  was  subject  to  it,  and  failed  to  use 
that  fact  before  the  probate  court,  wherefore-  the  probate  court  refused 
her  the  preference  as  administratrix  of  her  husband's  estate;  that,  had 
this  plight  of  Harriet's  been  made  known  to  the  probate  court  plaintiff 
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would  have  received  the  coveted  appointment;  that  all  this  was  negli- 
gent and  careless  on  defendant's  part,  and' because  of  it,  plaintiff  suf- 
fered damages  in  the  amount  of  more  than  seven  hundred  dollars  as 
a  result  of  her  abortive  effort  to  be  given  the  administration,  and  en- 
tered into  an  ill-advised  litigation  which  cost  her  over  $6,000  more. 

It  is  not  clear  whether  plaintiff  relies  very  much,  if  at  all,  upon 
the  fact  that  the  defendant  did  not  use  his  knowledge  to  prevent  the 
probate  of  Parker's  will,  but  if  that  is  one  of  the  grounds  it  adds 
nothing  to  this  cause  of  action,  for  the  section  of  forfeiture,  Sec.  5943 
Rev.  Stat.,  has  nothing  to  do  with  the  probate  of  a  will  under  its  terms ; 
facts  which  come  under  it  and  fully  within  its  provisions  cannot  be  used 
to  defeat  probate.  We  stated  our  position  fully  touching  that  question  in 
the  other  case,  Mitchell  v.  Long,  20  Dec.  41,  and  we  are  still  satisfied  with 
that  construction  of  the  function  of  this  statute.  Nor  has  plaintiff  any 
right  to  complain  that  defendant  did  not  give  her  information  which 
he  acquired*because  of  his  professional  connection  with  the  preparation 
of  Parker's  will.  His  duty  to  keep  those  facts  to  himself  and  to  re- 
frain from  using  them  in  any  way  adverse  to  the  fruition  of  Parker's 
testamentary  desires  was  superior  to  any  duty  he  owed  his  later  client, 
the  plaintiff.  Perhaps  after  Parker's  will  was  probated,  and  the  delay 
was  a  matter  of  record,  defendant  might  with  propriety  have  brought 
that  fact  and  the  statute  to  the  attention  of  the  probate  court  if  he 
deemed  these  matters  relevant  to  the  contest  over  the  administration, 
but  we  are  unable  to  see  what  these  facts  had  to  do  with  that  proceed- 
ing or  how,  had  they  come  to  the  court's  attention  and  had  been  vehe- 
mently urged  upon  it,  they  could  have  affected  the  result.  The  next^ 
here  is  surely  wanting. 

Examining  the  statute,  we  find  that  plaintiff,  as  widow  of  her 
deceased  husband,  had  priority  to  the  administration  of  his  estate 
(Sec.  6005  Rev.  Stat.)  unless  she  came  within  the  provisions  of  the 
third  clause  of  the  statute,  which  excepts  from  the  preference  one  who 
is  either  incompetent,  or  evidently  unsuitable  for  the  discharge  of  the 
trust,  or  dilatory  in  pressing  hia  claims.  What  would  be  unsuitability 
is  perhaps  defined  by  Sec.  6017,  setting  forth  the  reasons  effectual 
for  the  removal  of  an  administrator.  It  is  the  practice  to  read  these 
statutes  together  for  that  purpose.  The  probate  court  must  have  found 
plaintiff  to  come  within  one  of  these  categories,  otherwise  its  refusal 
to  appoint  her  would  have  been  reversible  error,  and  without  some 
additional  averment  setting  forth  an  explanation  of  how  knowledge 
of  the  delay  in  question  and  of  how  the  forfeiture  statute  would  have 
affected  plaintiff's  status  at  this  time  toward  the  estate,  we  are  in  the 
dark  to  understand  how  these  matters  would  have  caused  the  probate' 
judge  to  deem  her  a  proper  person  for  the  administration  rather  than 
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otherwise.  Precisely  the  same  difficulty  arises  with  reference  to  the 
claim  that  these  untoward  results  involved  plaintiff  in  lai^e  expense 
for  useless  litigation.  A  good  big  lawsuit  is  not  the  obvious  and  natural 
sequence  of  a  refusal  of  a  probate  court  to  appoint  one  an  adminis- 
trator, except,  perhaps  by  way  of  appeal  or  error  from  his  decision.  It 
is  obvious,  from  the  character  of  this  pleading  that  the  unfortunate 
litigation  which  is  alleged  to  have  cost  $6,000  was  collateral  to  the  pro- 
ceeding in  the  probate  court,  and  this  averment  is  not  complete  as  a 
statement  of  proper  damages  without  an  explanation  of  how  it  hap- 
pened that  these  damages  ,flowed  from  the  failure  of  defendant  to  tell 
the  plaintiff  and  the  probate  court  about  the  law  of  forfeiting  devises 
and  about  Parker's' will,  and  from  the  failure  of  defendant  to  have 
plaintiff  appointed  administrator.  We  are  of  the  opinion,  also,  that 
the  proximation  of  the  damages  alleged  by  way  of  the  expenses  of 
prosecuting  the  suit  to  be  administratrix  is  not  clear. 

A  demurrer  admits  all  facts  in  the  pleading  attacked  which  are 
well  pleaded,  but  the  fact  that  there  is  room  and  provision  foi;  a  de- 
murrer in  the  practice  presumes  that  a  pleading  may  be  filed  which  is 
defective  in  its  statement  of  a  cause  of  action,  and  a  demurrer  never 
operates  to  supply  a  cause  of  action  where  one  did  not  exist  before. 
We  iiold  that  this  cause  of  action  is  obnoxious  to  a  general  demurrer. 

The  second  and  third  causes  of  action  are  specially  vulnerable  to 
a  general  demurrer  in  that  each  attempts  to  incorporate  the  averments 
of  the  preceding  causes  by  reference  only.  This  practice  has  been  re- 
peatedly condemned  by  the  Supreme  Court,  and  demurrers  on  that 
ground  are  universally  allowed.  The  Supreme  Court  in  Eureka  Fire 
&  Mar,  Ins,  Co,  v.  Baldwin,  62  Ohio  St.  368  [57  N.  E.'  Rep.  57],  one 
of  four  or  five  cases  on  the  subject,  says  on  page  384 : 

**The  insurance  companies  in  the  second  defense  of  their  answer 
refer  to  the  admissions  and  denials  of  their  first  defense,  and  make  the 
same  a  part  of  the  second  as  though  fully  pleaded  at  length  therein. 
This  is  bad  pleading,  and  such  reference  and  taking  of  one  cause  of  ac- 
tion in  a  petition,  or  ground  of  defense  in  an  answer,  to  a  former  one, 
should  be  stricken  out.  Each  cause  of  action  or  ground  of  defense 
should  be  separately  and  independently  stated  so  as  to  enable  the  op- 
posite party  to  take  issue  by  demurrer  or  otherwise  without  being  ham- 
pered by  another  cause  of  action  or  ground  of  defense.'* 

Reading  the  averments  of  the  former  causes,  referred  to,  into  the 
second  and  third  causes,  we  are  of  the  opinion  that  each  thereof  is  also 
subject  to  a  general  demurrer,  in  which  behalf  we  would  make  the  same 
criticisms  which  were  offered  to  the  first.  It  is  not  apparent  from  this 
pleading  how  plaintiff  would  have  been  damaged  had  a  sale  of  the  lands 
in  question  been  made  for  cash,  nor  is  it  plain  why  the  postponement 
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of  the  confirmation  of  sale  should  have  involved  her  in  any  expense. 
If  these  damages  were  the  proximate  results  of  these  facts  then  the 
matters  which  brought  them  into  such  proximity  should  have  been  set 
out.  As  to  each  cause,  also,  there  should  have  been  a  fuller  statement 
of  the  manner  in  which  the  expenses  complained  of  were  necessarily 
incurred. 

Demurrer  sustained. 


ESTOPPEL— LICENSE. 

[Superior  Court  of  Cincinnati,  January,  1909.] 
Josephine  Mueller  bt  al.  v.  Cincinnati  Teaction  Co. 

Naked  License  in  Real  Estate  is  Revocable  and  Nonassignable  Even  Against 
Equitable  Estoppel. 
A  paper  writing  granting  the  use  of  certain  land  for  a  street  railway  loop 
and  providing  that  if  the  loop  is  abandoned  or  the  cars  fail  to  stop  as 
provided  therein,  the  agreement  shall  cease  and  the  company  immediately 
vacate  the  premises,  confers  a  license  revocable  and  nonassignable  against 
which  the  licensee  can  assert  no  rights  thereunder  by  equitable  estoppel 
or  otherwise. 

[Syllabus  approved  by  the  court] 

E.  R.  Donohue,  for  plaintiff. 

Q.  H.  Warrington,  for  defendant. 

HOFFHEIMER»  J- 

The  action  is  to  recover  possession  of  certain  real  estate  and  for 
damages  for  rents  and  profits. 

Plaintiffs  are  devisees  of  Michael  Hutzelman,  party  of  the  first 
part  to  the  subjoined  agreement,  and  defendant  is  the  successor  of 
the  Cincinnati  Street  Railway  Company,  party  of  the  second  part. 

The  agreement  referred  to,  is  interposed  as  a  third  defense  by 
the  defendant,  the  Cincinnati  Traction  Company,  to  the  action  brought 
by  plaintiffs  and  to  this  defense  plaintiff  demurs. 

The  agreement  is  as  follows : 

**This  agreement  made  this  seventh  day  of  December,  1894,  be- 
tween Michael  Hutzelman,  party  of  the  first  part,  and  the  Cincinnati 
Street  Railway  Company,  party  of  the  second  part,  Witnesseth: 

**  Whereas  the  party  of  the  second  part  desires  to  make  a  loop 
at  the  comer  of  Baltimore  avenue  and  Casper  street,  for  its  tracks, 
and  the  party  of  the  first  part  is  willing  to  allow  the  use  of  his 
ground,  it  is  agreed  that  the  party  of  the  second  part,  may  build  its 
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loop  upon  the  ground  of  the  party  of  the  first  part;  and  use  said 
ground  upon  the  following  conditions: 

"First.  Before  any  other  work  shall  be  done,  a  fence  shall  be 
built,  beginning  on  Baltimore  avenue,  one  hundred  feet^N.  W.  from 
the  intersection  of  Baltimore  avenue  and  Casper  street  to  a  point  on 
Casper  street,  one  hundred  feet  north  of  said  intersection,  said  fence 
to  not  include  any  further  ground  than  though  the  fence  were  built 
at  right  angles  to  said  streets.  An  outlet  for  water  to  be  also  given 
by  the  party  of  the  second  part. 

*' Second.  The  cars  operated  by  said  party  of  the  second  part 
shall  make  their  stopping  place  in  front  of  what  is  known  as  ''Mueller's 
Garden"  upon  Baltimore  avenue,  northwest  of  Casper  street. 

''Third.  If  the  loop  is  abandoned,  br  the  cars  are  not  stopped 
as  above  provided,  this  agreement  shall  cease,  and  the  party  of  the 
second  part  shall  immediately  vacate  said  premises. 

"Fourth.  All  expenses  shall  be  paid  by  the  party  of  the  second 
part. 

"In  witness  whereof,  we  have  hereunto  set  our  hands  and  seal 
the  day  and  year  first  above  written. 

"Michael  Hutzelman, 
"The  Cincinnati  St.  Ry.  Co. 
"(seal.)     By  John  Kjlgoue,  PresidenV* 

The  question  raised  by  the  demurrer  is  as  to  the  nature  of  the 
interest  raised  by  this  agreement,  and  as  to  the  right  of  Michael  Hutzel- 
man,  or  rather,  since  he  has  deceased,  of  those  who  stand  in  his  shoes, 
namely,  his  devisees,  to  terminate  the  same. 

These  devisees  contend  that  the  paper  writing  did  not  create  an 
easement,  since  the  essential  qualities  of  an  easement  are  lacking,  and 
upon  this  point  there  is  no  room  for  doubt.  Washburn,  Easements  (4 
ed.)  3;  Coke's  Littleton  122a. 

And  it  is  further  insisted  by  plaintiffs  that  the  right  bestowed 
upon  the  Cincinnati  Street  Railway  Company  was  either  an  easement 
in  gross  or  a  license,  and  therefore  revocable  and  nonassignable. 

Defendant  on  the  other  hand  contends,  in  brief,  that  the  right 
created  by  the  agreement  is  something  more  than  a  mera  naked  license 
(always  revocable) ;  that  if  it  is.  to  be  called  a  license,  it  is  one  which 
is  executed  and  under  which  the  licensee  has  entered  upon  the  property 
and  expended  money  upon  the  same,  on  the  faith  of  the  license,  and 
that  therefore  it  is  irrevocable  and  assignable. 

A  great  number  of  decisions  in  other  states  are  cited  in  support 
of  this  contention,  and  reliance  is  also  had  on  the  early  case  of  Wilson 
V.  Ckalfant,  15  Ohio  248   [45  Am.  Dec.  574]. 
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That  an  irreconcilable  conflict  of  opinion  exists  with  reference 
to  the  question  involved  is  at  once  apparent  on  reference  to  the  an- 
thoritieSy  and  Mr.  Freeman  calls  attention  to  the  condition  in  a  note 
to  Lawrence  v.  Springer,  49  N.  J.  Eq.  289  [31  Am.  St.  Rep.  702-715], 
cited  by  our  Supreme  Court  in  the  recent  case  of  Yeager  v.  Tunning, 
79  Ohio  St.  121. 

But  if  the  proposition  contended  for  by  defendant  is  warranted 
by  the  law  of  other  states,  or  seemed  favored  by  WUson  y.^Chalfani, 
supra,  it  is  evidently  no  longer  the  law  of  this  state. 

This  would  seem  to  follow  from  Bodefer  v.  Railway,  72  Ohio  St. 
272  [74  N.  E.  Rep.  183;  70  L.  R.  A.  844],  wherein  the  Supreme  Court 
approves  the  principle  laid  down  in  Wilkins  v.  Irvine,  33  Ohio  St.  138, 
and  Greenwood  Lake  &  P.  J.My.  v.  Railway,  134  N.  Y.  435  [31  N.  E. 
Rep.  874] ,  which  eases  stand  opposed  in  principle  to  Wilson  v.  Chalfant 

"While  the  supreme  court  did  not  expressly  overrule  Wilson  v. 
Chalfant  in  Rodefer  v.  Railway,  i^i  a  more  recent  utterance,  Yeager  v. 
Tunning,  supra,  it  again  criticizes  Wilson  v.  Chalfant,  and  it  says,  this 
case  ** seems  to  have  been  based  upon  precedents  that  were  in  accord 
with  the  early  English  decisions,  which  as  we  have  seen,  (referring  to 
Wood  V.  Leadbitter,  13  Mees.  &  Wels.  838)  have  been  overruled." 

But  whatever  may  be  the  present  status  of  Wilson  v.  Chalfant,  I 
am  of  opinion  that  the  paper  writing  conferred  a  license  revocable 
and  nonassignable,  and  that  this  defendant  can  assert  no  rights  there- 
under by  equitable  estoppel,  or  otherwise.  Rodefer  v.  Railway,  supra; 
Jackson  <&  Sharp  Co.  v.  Railway,  4  Del.  Ch.  180,  Syl.  2  and  3;  Law- 
rence V.  Springer,  supra;  Yeager  v.  Tunning,  supra;  Spring  Orove 
Cem.  Proprs.  v.  Railway,  31  0.  C.  C.  51. 

Demurrer  sustained. 
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ATTACHMENT— JUDQMENTS— PUBLICATION. 

[Hamilton  Common  Pleas,  March  1,  1909.] 
Citizen's  Nat.  Bank  op  WAsmNoroN,  Pa.,  v.  Union  Cent.  L.  Ins.  Co. 

ET  AL. 

1.  Making  Nonbesident  Pabty  Defendant  in  Attachment  and  Gasnibhkb  not 
Requibed. 

A  nonresident  judgment  debtor,  although  a  proper  party,  is  not  a  necessary 
party  to  a  proceeding  against  the  garnishee  of  the  funds  of  the  Judgment 
debtor,  but  having  been  made  a  party  and  filed  an  answer  and  cross  peti- 
tion, he  will  be  permitted  to  remain  in  the  case  as  a  proper  party. 

2.  Methods  of  Attacking  Judgments. 

A  Judgment  rendered  without  notice  or  defense  may  be  questioned,  not  only 
by  proceedings  to  vacate  the  judgment  under  Sees.  5354  to  5365  Rev.  Stat., 
but  by  a  bill  in  equity  attacking  the  Judgment  direct  or  cross  petition 
in  an  action  to  enforce  the  Judgment  or  right  growing  out  of  the  judg- 
ment. 

3.  Collateral  Attack  Limited  to  Questioning  Jubisdiction  to  Make  Fobmeb 
Judgment. 

A  judgment  or  order  in  a  former  case,  cannot  be  collaterally  attacked  un- 
less wholly  void  for  want  of  Jurisdiction  of  the  person  or  subject-matter 
and  the  court  is  without  power  to  render  judgment. 

4.  Collateral  Attack  Justified. 

Collateral  attack  of  a  judgment  or  order  in  a  former  case  is  justified  only 
when  such  judgment  or  order  is  wholly  void  for  want  of  jurisdiction  in 
the  court  to  render  it.  Accordingly,  in  an  action  upon  a  judgment,  the 
defense  may  inquire  even  collaterally  into  the  jurisdiction  of  the  court 
rendering  it,  and  show  such  fact  by  evidence  dehors  the  record. 

6.  Direct  and  Collateral  Attack  Defined. 

A  direct  attack  on  a  judgment  is  one  by  which  the  judgment  is  directly 
assailed  in  some  mode  authorized  by  law;  a  collateral  attack  is  an  at- 
tempt to  defeat  the  operation  of  a  Judgment  in  some  proceeding  where 
some  new  right  derived  through  or  from  the  Judgment  is  involved. 

6.  Denial  of  Jurisdiction  to  Render  Formers  Judgment  a  Direct  Attack. 

A  defense,  denying  jurisdiction  of  the  court  to  render  a  former  Judgment, 
in  an  action  to  recover  a  judgment  in  which  the  only  relief  sought  is  a 
new  recovery  on  it  as  a  debt  of  record,  and  no  rights  of  third  parties 
have  intervened  or  are  involved,  is  a  direct  attack  on  the  judgment; 
hence,  such  defense  is  not  within  the  rule  against  collateral  attack. 

7.  Premature  Issue  of  Attachment. 

Issue  of  orders  of  attachment  against  a  nonresident  before  publication 
of  notice  constitutes  an  attachment  before  commencement  of  the  action, 
not  "at  or  after"  the  commencement  as  pr^cribed  by  Sec.  5531  Rev. 
Stat;   and,  being  unauthorized,  such  attachment  has  no  force. 

8.  Suing  Nonresident  by  Initials  Voids  Judgment. 

Suing  a  nonresident  defendant  by  his  initials,  the  petition  and  summons 
stating  that  his  first  name  was  unknown,  is  void  without  personal  service 
as  prescribed  by  Sec.  5118  Rev.  Stat,  in  cases  where  plaintifF  is  ignorant 
of  the  name  of  defendant  Failure,  also,  to  state  in  the  verification  of 
his  petition  that  plaintiff  could  not  discover  defendant's  true  name, 
renders  a  judgment  therein  null  and  void. 

9.  Judgment  against  Nonresident  Invalid  for  Failure  to  File  Affidavit  of 
Unknown  Residence  or  not  Stating  in  Publication  his  Residence. 

Failure  of  plaintiff  in  an  action  against  a  nonresident  defendant  if  his 
residence  were  unknown  to  file  an  affidavit  before  the  hearing  and  judg- 
ment setting  forth  that  his  residence  was  unknown  and  could  not  with 
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reasonable  diligence  be  ascertained  as  required  by  Sec.  5045  Rev.  Stat.; 
or  failing  to  state  in  the  publication  the  residence  of  defendant,  uncon- 
tradicted evidence  showing  that  his  residence  was  known,  and  to  see 
that  the  clerk  mailed  copies  thereof  to  defendant  at  his  known  residence 
as  prescribed  by  said  Sec.  5045,  render  a  Judgment  against  such  non- 
resident invalid. 

10.  Personal   Judgment   against   Nonbesident   Invalid   Unless   Pbopebtt    ib 
Attached. 
An  attachment  proceeding  is  one  in- rem,  giving  a  court  no  jurisdiction 
to  render  a  personal  Judgment  against  a  nonresident  debtor  where  njo 
property  of  his  is  brought  within  the  control  of  the  court 

[Syllabus  approved  by  the  court.] 

Jones  &  James,  for  plaintiff: 

No  time  is  fixed  by  statute  within  which  service  by  publication 
must  be  made.    Backer  v.  Shawhan,  41  Ohio  St.  271. 

The  entry  approving  service  by  publication  must  be  taken  as  con- 
clusive in  this  case.  WinemiUer  v.  Laughlin,  51  Ohio  St.  421  [38  N.  E. 
Rep.  Ill] ;  Cincinnati,  8.  &  C.  By.  v.  Belle  Centre,  48  Ohio  St.  273 
[27  N.  B.  Rep.  464] ;  Irvin  v.  Smith,  17  Ohio  226;  Buchanan  v.  Roy, 
2  Ohio  St.  251 ;  Fowler  v.  Whiteman,  2  Ohio  St.  270 ;  Richards  v.  Skiff, 
8  Ohio  St.  586;  Callen  v.  Ellison,  13  Ohio  St.  446  [82  Am.  Dec.  448] ; 
Hammond  v.  Davenport,  16  Ohio  St.  177 ;  Rhodes  v.  Ounn,  35  Ohio  St. 
387. 

Not  a  fictitious  name.  Donaldson  v.  Donaldson,  31  Bull.  102 ;  State 
v.  Miller,  7  Circ.  Dec.  552  (13  R.  67) ;  State  v.  Foster,  38  Ohio  St.  599; 
State  V.  Telephone  Co.  36  Ohio  St.  296  [38  Am.  Rep.  583] ;  Slocum  v. 
McBride,  17  Ohio  607;  Hare  v.  Harrington,  Wri.  290. 

Necessity  of  showing  defense.  16  Am.  &  Eng.  Enc.  Law  386; 
Secor  V.  Woodward,  8  Ala.  500 ;  Dunklin  v.  Wilson,  64  Ala.  162 ;  State 
V.  Hill,  50  Ark.  458  [8  S.  W.  Rep.  401] ;  Freeman,  Judgments  (4  ed.) 
876,  Art.  498;  Jeffery  v.  Fitch,  46  Conn.  601;  Budd  v.  Gamble,  13  Fla. 
265;  Combs  v.  Oil  Co.  58  111.  App.  123;  Oerrish  v.  Hunt,  66  Iowa  682 
[24  N.  W.  Rep.  274] ;  Taylor  v.  Lewis,  25  Ky.  (2  Mar.  J.  J.)  400; 
Fowler  v.  Lee,  10  Gill  &  J.  (Md.)  358;  Stewart  v.  Brooks,  62  Miss.  492; 
Newman  v.  Taylor,  69  Miss.  670  [13  So.  Rep.  831] ;  Herbert  v.  Herbert, 
49  N.  J.  Eq.  70  [22  Atl.  Rep.  789] ;  Gifford  v.  Morrison,  37  Ohio  St. 
502  [41  Am.  Rep.  537].   • 

He  who  seeks  equity,  must  do  equity.  Hauswirth  v.  SulUvan,  6 
Mont.  203;  Parsons  v.  Nutting,  45  Iowa  404;  Jeffery  v.  Fitch,  46  Conn. 
601. 

Maxwell  &  Ramsey,  for  the  Union  Cent.  Life  Ins.  Co. . 
J.  W.  O'Harra,  for  W.  F.  Wright. 

GORMAN,  J. 

This  cause  is  submitted  to  the  court  on  the  pleadings  and  the  evi- 
dence, the  parties  having  waived  a  jury.    At  the  close  of  the  evidence 
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the  case  was  ably  argued  by  counsel  for  plaintiff  and  defendants,  and 
since  that  argument,  counsel  for  both  the  plaintiff  and  W.  F.  Wright, 
defendant,  have  filed  exhaustive  and  well  considered  brie&  in  which 
the  issues  have  been  splendidly  presented  and  supported  by  numerous 
authorities. 

The  amended  petition  sets  out  that  the  plaintiff,  a  corporation 
under  the  banking  laws  of  the  United  States,  recovered  a  judgment 
against  the  defendant,  W.  F.  Wright,  on  January  5,  1904,  in  the  court 
of  common  pleas  of  Washington  counly,  Pennsylvania,  in  the  sum  of 
$1,343.17  and  that  said  Wright  was  personally  served  in  said  action  as 
*'W.  F.  Wright";  that  the  cause  of  action  arose  on  a  promissory  note 
of  said  Wright,  executed  by  him  in  the  name  of  "W.  F.  Wri^t/'  in 
favor  of  plaintiff;  that  on  March  9,  1904,  plaintiff  commenced  an  action 
in  the  court  of  common  pleas  of  Hamilton  county  against  said  **W.  F. 
Wright*'  on  said  foreign  judgment  as  provided  by  the  laws  of  Ohio  and 
the  act  of  congress,  which  cause  is  numbered  on  the  docket  of  this  court 
128420 ;  that  summons  was  issued  against  defendant  Wright  and  the  same 
was  duly  returned,  "not  found";  that  plaintiff  duly  filed  with  said  peti- 
tion and  as  a  part  thereof  an  affidavit  in  attachment  and  garnishment  in 
due  form  and  in  conformity  with  all  the  requirements  of  Sec.  5522  and 
5530  Bev.  Stat,  setting  forth  that  plaintiff's  claim  is  a  foreign  judg- 
ment, that  it  is  just  and  that  plaintiff  ought  to  recover  the  amount 
claimed ;  that  W.  F.  Wright  is  a  nonresident  of  Ohio  and  that  the  Union 
Central  Life  Insurance  Co.,  a  corporation  under  the  laws  of  Ohio,  has 
properties,  moneys,  credits,  etc.,  in  its  possession,  the  property  of  said 
W.  F.  Wright;  that  on  said  March  9,  1904,  an  order  of  attachment  and 
garnishment  issued  and  was  served  on  the  defendant,  the  Union  Central 
Life  Insurance  Co.,  by  delivering  the  same  to  J.  R.  Clark,  Treasurer; 
that  on  March  24,  1904,  the  garnishee  answered  stating  that  there  was 
no  property  of  W.  F.  Wright  in  its  possession  or  under  its  control; 
that  on  June  25,  1904,  plaintiff  filed  another  affidavit  in  attachment 
setting  up  the  same  facts  set  forth  in  its  first  affidavit  in  attachment 
and  on  said  second  affidavit,  a  second  order  of -attachment  and  garnish- 
ment was  issued  and  the  same  served  on  the  defendant,  the  Union 
Central  Life  Insurance  Co.,  by  leaving  a  copy  with  B.  P.  Marshall, 
secretary,  but  that  said  garnishee  has  never  answered  said  second  order 
of  garnishment  and  is  still  in  default  for  answer  thereto,  nor  did  it 
answer  interrogatories  filed  with  said  second  affidavit  in  attachment; 
that  on  March  28,  1904,  plaintiff  duly  filed  4ts  affidavit  for  service  by 
publication  of  said  W.  F.  Wright  stating  therein  that  service  could 
not  be  made  in  this  state  on  said  Wright,  and  that  this  was  one  of  the 
cases  mentioned  in  Sec.  5045  Rev.  Stat. ;  that  on  March  15,  1905,  plain- 
tiff commenced  publication  of  the  legal  notice  required  by  law  for  six 


Digitized  by 


Google 


610  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [19 

Hamilton  Common  Pleas. 

consecutive  weeks  and  on  January  23,  1906,  filed  proof  of  publication 
of  said  notice  and  that  this  court  made  an  order  finding  said  publication 
in  all  respects  regular  and  according  to  law  and  the  former  order  of 
the  court;  that  on  January  4,  1906,  plaintiff  filed  its  motion  for  an 
order  to  require  the  garnishee  to  pay  the  amount  of  plaintiff's  claim  into 
court,  and  the  court  granted  said  motion  and  made  a  finding  that  the 
defendant,  the  Union  Central  Life  Insurance  Co.,  had  in  its  possession 
money  belonging  to  said  W.  F.  Wright  more  thlEin  sufficient  to  satisfy 
plaintiff's  claim  and  ordered  the  said  garnishee  within  ten  days  from 
January  23,  1906,  to  pay  into  the  court  the  sum  of  $1,343.17  with  in- 
terest and  costs ;  that  on  January  27,  1906,  a  judgment  by  default  was 
entered  against  Wright  in  favor  of  plaintiff  for  $1,504.35,  the  claim 
and  interest  in  which  judgment  the  court  found  that  Wright  had  been 
duly  served  with  summons  by  publication  and  was  in  default  and  that 
the  allegations  of  the  petition  were  true ;  that  said  garnishee  was  served 
with  a  certified  copy  of  said  order  to  pay  into  court  said  money  and  has 
failed  to  comply  therewith. 

Plaintiff  further  avers  that  the  answer  of  the  Union  Central 
Life  Insurance  Co.,  garnishee,  to  the  first  order  of  attachment  and  gar- 
nishment was  false,  and  that  in  fact  said  garnishee  at  the  time  of  service 
of  the  order  on  it  was  indebted  to  said  W.  P.  Wright  in  a  large  sum  of 
money  far  in  excess  of  the  plaintiff's  claim  against  said  Wright;  that 
between  the  months  of  March,  1904,  and  January,  1906,  said  garnishee 
paid  said  Wright  the. sum  of  $4,000  for  services  rendered  by  said 
Wright  to  said  garnishee  prior  to  March,  1904,  and  that  in  June,  1905, 
said  garnishee  paid  said  Wright  $1,200,  and  that  said  defendant,  the 
Union  Central  Life  Insurance  Co.  had  in  its  possession  at  all  times  more 
than  sufficient  of  defendant  Wright's  money  to  satisfy  plaintiff's  claim; 
and  plaintiff  concludes  with  a  prayer  for  judgment  against  the  Union 
Central  Life  Insurance  Co.  and  W.  F.  Wright,  in  the  sum  of  $1,504.35, 
with  interest  and  costs. 

This  is  manifestly  intended  to  be  an  action  against  the  garnishee 
under  Sec.  5551  Rev.  Stat,  for  failure  to  answer,  failure  to  make  satis- 
factory disclosure,  or  failure  to  comply  with  the  order  of  the  court  to 
pay  the  money  into  cotirt;  and  it  would  seem  that  in  such  an  action 
the  judgment  debtor,  Wright,  is  not  a  necessary  party,  although  he  may 
be  a  proper  party.  However,  he  has  been  made  a  party,  and  both  he  and 
the  garnishee,  the  Union  Central  Life  Insurance  Co.,  have  filed  answers, 
and  Wright  has  also  filed  a  cross  petition  against  the  plaintiff  alleging 
that  the  judgment  recovered  against  him  in  this  court  in  the  former 
action  No.  128420  is  null  and  void,  and  asks  that  it  be  set  aside  and  held 
for  naught  and  that  plaintiff  be  enjoined  from  proceeding  further  in 
any  way  to  collect  or  enforce  said  judgment.    In  his  answer,  the  aver- 
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ments  whereof  are  all  adopted  in  his  cross  petition,  defendant,  Wright, 
alleges  that  the  judgment  and  orders  in  said  cause  No.  128420  on  the 
docket  of  this  court  are  null  and  void,  because  he,  Wright,  was  never 
served  with  summons  or  other  process  in  said  case,  and^never  entered 
his  appearance  therein  and  that  the  court  never  acquired  jurisdiction 
therein  over  his  person  or  the  subject-matter  of  the  action  other  than 
by  said  attempted  proceedings  in  attachment  and  garnishment;  that 
the  full  name  of  said  defendant  was  not  set  out  in  the  petition  in  said 
cause  No.  128420  nor  in  any  of  the  proceedings  therein ;  that  the  verifi- 
cation of  the  petition  failed  to  state  that  the  true  name  of  said  defend- 
ant could  not  be  discovered  as  required  by  Sec.  5118  Rev.  Stat.;  that 
no  summons  was  ever  served  on  said  defendant  personally  or  otherwise; 
and  th&t  there  was  no  afiBdavit  filed  in  said  cause  No.  128420  at  any 
time  before  hearing  stating  that  the  residence  of  said  defendant,  Wright, 
was  unknown  and  could  not  with  reasonable  diligence  be  ascertained; 
that  the  only  notice  by  publication  given  in  said  cause  described  said 
defendant  as  **W.  F.  Wright  (first  name  unknown)  whose  place  of 
residence  is  unknown;"  that  no  copy  of  said  notice  by  publication  was 
ever  sent  to  said  defendant;  that  as  a  matter  of  fact  the  residence  of 
said  defendant  was  well  known  to  the  plaintiff  to  be  at  Buffalo,  New 
York,  and  that  all  moneys  due  said  defendant  from  his  codefendant, 
the  Union  Central  Life  Insurance  Co.,  at  all  times  set  forth  in  the 
former  case,  No.  128420,  were  due  and  payable  in  the  city  of  Buffalo, 
New  York. 

The  answer  of  the  Union  Central  Life  Insurance  Co.  sets  up  that 
the  judgment  and  order  of  this  court  in  the  former  case.  No.  128420, 
were  null  and  void  for  the  reason  that  the  affidavit  for  constructive 
service  alleged  the  residence  of  the  defendant,  Wright,  to  be  unknown 
whereas  it  was  well  known;  and  further  that  any  moneys  due  Wright 
from  it  were  due  and  payable  in  Buffalo,  New  York.  By  reply  the 
plaintiff  denies  that  the  judgments  and  orders  in  the  former  case  No. 
128420  are  null  and  void  and  denies  that  the  moneys  due  and  payable 
to  defendant  Wright  were  due  and  payable  in  the  city  of  Buffalo,  New 
York. 

The  record  of  the  former  case,  No.  128420,  was  offered  in  evidence 
on  the  trial  of  the  cause,  and  the  defendant,  W.  P.  Wright,  testified, 
and  he  is  uncontradicted,  that  at  the  time  of  the  bringing  of  the 
former  action  in  this  court  and  for  a  long  time  prior  thereto,  the  oflScers, 
the  president  and  cashier  of  the  plaintiff  company,  well  knew  where  his 
office  and  residence  were  in  the  city  of  Buffalo,  and  that  the  president 
of  the  plaintiff  company,  who  verified  the  petition  and  made  the  first 
affidavit  in  attachment,  had  been  in  his  office  and  his  residence  at 
Buffalo  and  had  also  corresponded  with  Wright  for  sometime  prior  to 
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the  filing  of  the  petition  in  the  former  case,  and  that  there  was  no  man- 
ner of  mistake  about  it,  but  that  the  said  president  of  plaintiff  company 
well  knew  said  Wright's  residence  before  and  at  the  time  the  petition 
in  the  former  case  was  filed. 

It  is  contended  by  both  defendants  that  neither  of  them  can  be 
held  in  this  action  because  the  judgment  and  attachment  in  the  former 
case  is  null  and  void  on  the  ground  that  the  court  did  not  have  juris- 
diction  to  make  the  order  in  attachment  on  the  Union  Central  Life 
Insurance  Co.  to  pay  the  money  into  court,  nor  did  the  court  have 
jurisdiction  to  render  a  personal  judgment  against  the  defendant, 
Wright,  for  the  reasons  set  forth  in  his  answer. 

It  is  admitted  by  plaintiff  that  if  the  judgment  and  order  on  the 
garnishee  in  the  former  case  are  null  and  void  the  judgment  in  the  case 
at  bar  must  be  for  the  defendants ;  but  it  is  urged  first,  that  Wright  is 
not  a  necessary  or  proper  party  and,  second,  that  the  judgment  and 
order  on  the  garnishee,  in  the  former  case  cannot  be  questioned  in  this 
action,  because  it  is  a  collateral  attack  on  a  judgment  and  order  which 
is  binding  and  conclusive  on  all  parties,  all  courts,  at  all'  times,  and  in 
all  places. 

As  to  the  first  objection  of  the  plaintiff  it  is  sufiScient  to  say  that 
Wright  was  made  party  defendant  by  the  plaintiff  and  although  the 
court  is  of  the  opinion  that  he  was  not  a  necessary  party,  nevertheless 
he  was  a  proper  party  in  this  action  where  it  is  sought  to  sequester  his 
property  and  compel  a  third  party  to  respond  to  a  suit  which  grows  out 
of  Wright's  relations  as  debtor  of  the  plaintiff;  and  although  plaintiff 
at  the  opening  of  the  trial  asked  leave  of  court  to  dismiss  Wright  from 
the  action  on  the  ground  that  he  was  not  a  necessary  party,  the  court 
refused  to  permit  this  to  be  done  after  Wright  had  filed  an  answer  and 
cross  petition  herein  asking  that  the  judgment  in  the  former  case  be  set 
aside  and  held  for  naught,  and  was  present  in  court  in  person  and  by 
counsel  insisting  on  his  right  to  maintain  his  cause  of  action  set  up  in 
hi£^  cross  petition.  The  court  was  then,  and  still  is,  of  the  opinion  that 
inasmuch  as  Wright  might  have  brought  an  independent  suit  to  attack 
the  judgment  and  ask  to  have  it  set  aside,  he  should  be  allowed  to  set 
up  the  same  equitable  cause  of  action  by  way  of  cross  petition  herein, 
if  for  no  other  reason  than  that  a  multiplicity  of  suits  would  thereby 
be  avoided.  Furthermore,  under  our  code,  a  defendant  is  permitted  to 
set  up  in  his  answer  as  many  grounds  of  defense,  counterclaim  and 
set-off,  as  he  may  have,  whether  they  be  legal,  or  equitable  or  both. 
Sections  5066  and  5067  Rev.  Stat..  Not  only  could  the  defendant, 
Wright,  by  cross  petition  attack  the  judgment  and  order  of  the  court 
in  the  former  case,  but  in  the  opinion  of  the  court  the  other  defendant, 
the  Union  Central  Life  Insurance  Co.,  could  have  done  likewise ;  and  if 
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the  court  be  correct  in  this  conclusion,  no  substantial  injury  has  been 
done  to  the  plaintiff  by  refusing  to  permit  defendant  Wright  to  be 
dismissed  from  the  action  or  refusing  to  dismiss  his  cross  petition.  The 
Supreme  Court  of  this  state  in  the  case  of  Kingsborough  v.  Tousley, 
66  Ohio  St.  450  [47  N.  E.  Rep.  541],  in  considering  the  right  of  the 
defendant  to  set  up  in  his  answer  or  by  way  of  cross  petition  any  state 
of  facts  which  may  have  the  eflfect  of  defeating  or  nullifying  the  judg- 
ment in  a  former  case,  uses  this  language  on  pages  460,  461 : 

**In  such  a  case,  under  the  practice  which  prevailed  before  the 
adoption  of  the  civil  code,  a  bill  in  equity  would  lie  for  relief  against 
the  judgment;  or,  similar  relief  might  have  been  obtained  by  cross  bill 
in  a  suit  in  the  nature  of  a  creditor's  bill  to  reach  equitable  interests 
of  the  judgment  debtor,  or  other  proceeding  in  chancery  to  enforce  the 
judgment.'*  (Citing  several  authorities.)  **And  where  the  judgment 
was  obtained  without  jurisdiction  of  the  party,  he  was  not  required  to 
tender  a  valid  defense  to  the  cause  of  action  on  which  the  judgment  was 
rendered,  in  order  to  obtain  relief  against  it."  The  court  here  cites 
copiously  from  the  case  of  Ridgeway  v.  Bank,  11  Humph.  (Tenn.)  528 
**which  was  a  suit  to  enjoin  the  collection  of  a  judgment"  (as  in  the 
case  at  bar)  **the  record  of  which  showed  that  the  defendant  therein 
was  duly  served  with  process  and  the  record  was  otherwise  regular  on  its 
face.  The  bill  to  enjoin,  alleged  that  the  complainant  was  not  sum- 
moned, and  the  judgment  was  rendered  without  notice  to  him." 

The  court  then  proceeds  on  page  461 : 

**A  judgment  thus  obtained,  without  notice  or  defense,  and  with- 
out a  day  in  court  to  make  a  defense,  is  an  injury  to  the  rights  of  the 
party  for  which  he  should  not  be  without  a  remedy." 

And  on  page  462,  the  court  says : 

'*Nor  is  it  material  in  such  case  to  inquire  whether  the  defendant 
could  have  made  a  valid  defense,  if  he  had  been  summoned.  The  injury 
of  which  he  complains  is,  that  a  judgment  was  rendered  against  him 
without  notice  and  without  defense.  •  •  •  The  equitable  remedy 
was  not  taken  away  by  those  statutory  provisions  authorizing  an  applica- 
tion to  the  court  in  which  the  judgment  was  rendered,  to  vacate  or  modify 
the  judgment;  nor  was  it  abrogated  by  any  provision  of  the  code. 
•  •  •  The  code  authorizes  a  defendant  to  plead  the  equitable  as 
well  as  the  legal  defenses,  he  may  have  to  an  action;  and  whatever  is 
sufficient  in  equity  to  defeat  a  judgment,  or  its  enforcement,  is  a  valid 
equitable  defense  to  an  action  brought  upon  it." 

It  would  seem,  therefore,  on  the  authority  of  this  case,  Kingsborough 

V.  Tousley,  supra,  that  the  validity  of  a  judgment  rendered  without 

notice  or  defense  may  be  questioned  not  only  by  proceedings  under  the 

statute  to  vacate  the  judgment.  Sees.  5354  to  5365,  inclusive,  but  by  a 
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bill  in  equity  attacking  the  judgment  direct  or  by  cross  bill  or  cross 
petition  in  an  action  to  enforce  the  judgment  or  a  right  growing  out  of 
the  judgment  as  in  the  case  at  bar. 

It  is  urged  that  the  method  employed  in  the  case  at  bar  is  a 
collateral  attack  on  the  judgment  in  the  former  case  and  that  the  only 
method  of  attacking  the  former  judgment  is  by  proceedings  under  Sees. 
5354  to  5360  Rev.  Stat,  inclusive;  but  it  seems  to  the  court  that  the 
case  above  cited  is  conclusive  on  the  question  that  those  sections  of  the 
code  do  not  provide  the  only  remedy  which  may  be  pursued,  as  has 
been  pointed  out  above.  Indeed  it  was  urged,  in  that  case,  that  the 
remedy  to  be  pursued  was  that  afforded  by^the  above  cited  sections  of 
the  statutes;  and  it  was  in  answer  to  this  claim  that  the  court  pointed 
out  that  these  sections  were  not  exclusive. 

What,  then,  is  a  direct  and  what  is  a  collateral  attack  on  a  judg- 
ment? In  order  to  justify  a  collateral  attack  on  a  judgment  or  order 
in  a  former  case,  the  judgment  or  order  must  be  wholly  void  and  a 
nullity,  because  the  court  rendering  it  had  no  jurisdiction  of  the  person 
or  the  subject-matter  and  was  without  power  to  render  the  judgment. 
Tested  by  this  principle,  the  judgment  and  order  in  the  former  case. 
No.  128420,  may  be  called  in  question  if  they  are  void  and  not  merely 
voidable,  even  if  it  be  conceded' that  the  present  action  is  a  collateral 
attack.  A  void  judgment  or  order  may  be  questioned  at  any  time  and 
place  by  any  court  or  person.  No  person  is  bound  to  respect  such  a 
judgment  or  order.  It  is  a  mere  nullity — ^no  more  than  a  blank  piece 
of  paper. 

Now,  some  confusion  has  arisen  over  the  decisions  of  our  courts  as 
to  what  is  a  direct  and  what  is  a  collateral  attack.  In  Kingsborough  v. 
Tousley,  supra.  Judge  Williams  fully  considers  this  question  and  shows 
clearly  the  distinction  between  the  two  kinds  of  attack.  On  page  455 
he  says: 

**Two  seemingly  conflicting  principles  have  given  rise,  in  their 
application,  to  differences  of  opinion  concerning  the  effect  of  judicial 
records.  The  one  accords  to  judgments  of  courts  having  apparent  juris- 
diction of  the  subject-matter  and  parties  in  an  action,  conclusive  verity 
as  to  all  matters  purporting  to  have  been  adjudicated,  and  precludes 
a  re-examination  of  them  in  subsequent  litigation  between  the  parties 
and  their  privies"  (This  states  the  doctrine  of  stare  decisis;  the  court 
then  proceeds)  **and  the  other,  asserts  the  right  of  every  person  to  his 
day  in  court,  and  an  opportunity  to  be  heard,  before  he  can  be  con- 
demned in  his  person  or  property.  In  accordance  with  the  former,  the 
rule  generally  prevails,  and  is  nowhere  more  firmly  established  than 
in  this  state  that  when  it  does  not  otherwise  affirmatively  appear  from 
the  record,  it  will  be  conclusively  presumed,  whenever  a  domestic  judg- 
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ment  of  a  court  of  general  jurisdiction  is  drawn  in  question  in  any  col- 
lateral way,  that  the  court  regularly  acquired  and  lawfully  exercised 
its  jurisdiction  over  the  parties;  •  •  •  and  neither  the  presump- 
tion, nor  the  recitals  of  the  record,  can  be  contradicted  in  such  proceed* 
ing,  by  extrinsic  evidence.  When  the  record  discloses  a  want  of  juris- 
diction the  judgment  is,  of  course,  void  everywhere,  and  for  every  pur- 
pose." 

The  court  then  says,  that,  ''on  the  other  hand,  the  other  principle 
referred  to'^'  (that  a  party  is  entitled  to  notice  and  his  day  in  court) 
''is  sometimes  employed  to  justify  the  broad  statement  that  in  all  cases, 
even  when  the  judgment  is  collaterally  assailed,  the  jurisdiction  of  the 
court  rendering  it  may  be  inquired  into,  and  a  want  of  service,  or  tlie 
absence  of  other  jurisdictional  facts  be  shown  by  parol,  in  opposition 
to  the  record.  Most  of  the  cases  in  which  the  rule  is  so  stated  •  •  • 
are  those  in  which  the  question  arose  upon  defenses  to  suits  on  judg- 
ments, and  may,  perhaps  on  that  ground,  be  brought  in  harmony  with 
the  rule  usually  adopted  of  permitting  such  inquiry  and  proof  when 
the  judgment  is  directly  attacked.'* 

Now  in  the  case  at  bar  the  plaintiff  is  seeking  to  enforce  the  former 
judgment  and  order  on  the  garnishee,  or  a  right  which  he  claims  arises 
out  of  the  judgment  and  order  to  pay  in  the  money,  and  if  the  Supreme 
Court  is  correct  in  saying  that  in  actions  on  judgments  the  defense  may 
inquire  even  collaterally  into  the  jurisdiction  of  the  court  to  render 
the  former  judgment,  the  defendants  in  the  case  at  bar  are  well  within 
their  rights  when  they  attack  the  validity  of  the  judgment  and  order 
on  the  garnishee  in  case  No.  128420,  in  their  answer  as  a  defense  to  the 
plaintiff's  right  to  recover,  even  though  it  be  admitted  for  the  sake  of 
the  ai^ument  that  such  an  attack  is  collateral.  Such  is  the  understand- 
ing of  the  court  of  the  conclusion  of  our  Supreme  Court  announced 
above. 

The  court  further  says,  on  page  456:  "The  authorities  are  sub- 
stantially uniform  to  the  effect  that  when  the  judgment  is  directly  at- 
tacked for  want  of  jurisdiction,  such  want  of  service  and  jurisdiction 
may  be  shown,  though  it  be  in  contradiction  of  the  record."  And  speak- 
ing of  what  constitutes  a  dirjct  attack  the  court  says,  that  "it  includes 
proceedings  in  error,  motions  to  vacate  or  modify  the  judgment,  and 
that  in  some  cases  it  may  be  made  by  original  action,  as  was  formerly 
done  by  bill  in  chancery  to  correct  or  set  aside  the  judgment." 

In  the  case  of  Spier  v.  Corll,  33  Ohio  St.  236,  the  court  lays  down 
the  broad  rule,  that  "the  jurisdiction  of  a  court  or  tribunal  entering 
a  judgment  in  any  particular  case  may  always  be  inquired  into,  when 
such  judgment  is  made  the  foundation  of  an  action  either  in  a  court  of 
the  state  in  which  it  was  rendered,  or  of  any  other  state." 
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In  the  case  of  Clark  v.  Little,  41  Iowa  497,  it  is  held  that  where,  in 
a  snit  on  a  domestic  judgment,  the  defendant  denies  the  jurisdiction 
of  the  court  rendering  it,  for  want  of  notice  or  service  of  process  (just 
as  in  the  case  at  bar)  his  defense  is  not  a  collateral  but  a  direct  attack 
ui>on  the  judgment  and  it  is  permissible  for  him  to  show  that  service 
was  not  made  upon  him. 

A  direct  attack  on  a  judgment  has  been  defined  to  be  one  by  which 
the  judgment  is  directly  assailed  in  some  mode  authorized  by  law; 
while  a  collateral  attack  is  an  attempt  to  defeat  the  operation  of  a  judg- 
ment in  some  proceeding  where  some  new  right  derived  through  or  from 
the  judgment,  is  involved.  In  the  case  at  bar  it  is  sought  to  recover  a 
judgment  against  the  defendants,  and  the  foundation  of  the  claim  is 
the  former  judgment  of  this  court. 

This  action  is  founded  upon  a  judgment  in  which  the  only  relief 
sought  is  a  new  recovery  on  it,  as  a  debt  of  record,  and  no  rights  of 
third  parties  have  intervened  or  are  involved ;  in  such  a  case  the  court  is 
of  the  opinion  that  a  defense  which  sets  up  that  the  former  judgment 
was  rendered  without  jurisdiction,  may  be  regarded  as  a  direct  attack 
on  the  judgment  and  not  within  the  rule  against  collateral  attacks. 

It  also  appears  from  the  answer  of  the  defendant,  Wright,  that  he 
was  a  resident  of  the  state  of  New  York  at  the  time  the  former  judgment 
in  case  No.  128420  was  rendered,  and  that  he  was  not  served  with  process, 
nor  his  appearance  entered,  and  on  such  a  state  of  facts  the  Supreme 
Court  of  the  United  States  in  the  case  of  Pennoyer  v.  Neff,  95  U.  S.  714 
[24  L.  Ed.  565]  y  held  that  a  judgment  against  the  defendant  may  be 
questioned  and  its  enforcement  resisted  on  the  ground  that  the  proceed- 
ings of  a  court  of  justice  to  determine  personal  rights  and  obligations 
of  one  over  whom  it  has  no  jurisdiction,  is  not  due  process  of  law.  See 
also.  Freeman  v.  Alderson,  119  U.  S.  185  [7  Sup.  Ct.  Rep.  165;  30  L. 
Ed.  372] ;  Needham  v.  Thayer,  147  Mass.  536  [18  N.  E.  Rep.  429]. 

The  court  is  therefore  of  the  opinion  that  even  if  the  attack  made 
upon  the  former  judgment  and  order  on  the  garnishee  by  the  answers 
and  the  cross  petition  are  to  be  considered  as  collateral  attacks,  the  de- 
fendants have  the  right  in  this  action  to  question  the  validity  of  said 
judgment  and  order  in  the  manner  adopted  in  the  answers  and  cross 
petition,  and  that  such  right  is  guaranteed  and  preserved  to  him  under 
Art.  14,  Sec.  I,  U.  S.  Const.,  which  prohibits  any  state,  and  necessarily 
any  state  court,  from  depriving  any  person  of  life,  liberty  or  property, 
without  due  process  of  law. 

Counsel  for  plaintiflE  have  cited  the  court  to  the  case  of  Winemiller 
v.  Laughlin,  51  Ohio  St.  421  [38  N.  E.  Rep.  Ill],  as  a  case  in  which 
the  facts  are  such  as  in  the  case  at  bar,  and  wherein  the  court  held  that 
such  a  defense  as  is  interposed  in  the  case  at  bar  was  a  collateral  at- 
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tack  and  not  permissible.  A  careful  consideration  of  the  facts  in  that 
case,  haying  in  mind  the  principles  laid  down  in  the  cases  above  cited, 
will  make  it  apparent  that  that  case  does  not  come  within  the  rule  of 
a  direct  attack  nor  a  collateral  attack  in  a  defense  where  the  action 
is  on  a  former  judgment.  Furthermore,  the  court  had  jurisdiction  of 
the  subject-matter  in  the  former  case  in  which  the  judgment  was  ren- 
dered, being  a  foreclosure  of  a  mortgage  on  real  estate  within  the  coun- 
ty where  the  former  decree  was  entered.  Besides,  the  plaintiff  in  that 
case  did  not  make  a  direct  attack  on  the  former  judgment  or  decree  but 
sought  to  avoid  the  effects  of  the  judgment  by  ignoring  it,  and  asking  a 
foreclosure  of  a  second  mortgage  on  the  lands  sold  under  the  decree  in 
the  former  case. 

Counsel  for  plaintiff  also  claim,  that  the  case  of  Railroad  Co.  v. 
BeUe  Centre,  48  Ohio  St.  273  [27  N.  E.  Rep.  464],  is  a  case  similar  to 
the  one  at  bar  and  that  our  Supreme  Court  therein  called  an  attack 
similar  to  the  one  in  the  case  at  bar  a  collateral  attack.  In  that  case 
the  Supreme  Court  found  that  the  record  in  the  probate  court  where  the 
former  judgment  was  rendered  showed  that  the  court  acquired  juris- 
diction of  the  person  of  the  railroad  company  by  its  filing  and  arguing 
a  motion  to  dismiss  the  proceeding  in  the  probate  court  on  the  ground 
that  the  probate  court  had  no  jurisdiction  of  the  subject-matter.  On 
page  292  the  court  saya: 

"This  effected  the  appearance  and  gave  the  court  jurisdiction  of  the 
plaintiff  in  error." 

It  was  further  claimed  that  the  probate  court  had  no  jurisdiction 
of  the  subject-matter,  property  appropriated  by  the  village  belonging 
to  the  railroad  company.  The  Supreme  Court  held  that  the  probate 
court  in  the  former  case  had  jurisdiction  of  the  property  or  subject- 
matter  and  having  acquired  jurisdiction  of  the  person  by  the  filing  and 
arguing  of  said  motion  the  judgment  and  decree  of  the  probate  court 
in  the  former  case  was  final  and  conclusive  and  not  subject  to  an  attack 
by  an  injunction  to  restrain  the  village  of  Belle  Centre  from  taking  pos- 
session of  the  property  awarded  to  it  by  the  probate  court  in  the  former 
action  to  appropriate  the  same  in  that  court  This  action  it  will  be 
seen  was  not  a  direct  attack  on  the  judgment  of  the  probate  court  either 
by  a  new  suit  to  declare  it  a  nullity  or  by  answer  and  cross  petition 
setting  up  a  defense  to  an  action  on  the  former  judgment.  The  railroad 
company  ignored  the  former  decree  of  the  probate  court,  and  sought 
to  avoid  the  effect  and  operation  of  the  decree  by  restraining  the  village 
of  BeUe  Centre  from  taking  possession  of  the  property  which  it  claimed 
by  virtue  of  the  decree  of  the  probate  court.  But  even  in  this  case 
which  is  clearly  a  collateral  attack,  the  court  would  have  held  with  the 
railroad  company  and  restrained  the  village  of  Belle  Centre  from  taking 


Digitized  by 


Google 


518  SUPERIOR  AND  COBOiON  PLBAS  COURTS.  [19 

Hamilton  Common  Pleas. 

possession  of  the  property  if  it  had  found  that  the  probate  court  had 
not  jurisdiction  of  the  person  or  the  property  of  the  railroad  company; 
but  having  found  that  the  probate  court  had  jurisdiction  of  both,  it 
necessarily  followed  that  the  title  and  right  of  possession  of  the  village 
could  not  be  questioned  in  an  injunction  suit,  but  only  by  proceedings 
in  error  or  appeal,  or  by  direct  attack  imder  Sees.  5354  to  5365  Rev.  Stat. 

The  court  in  Railroad  Co.  v.  Belle  Centre,  supra,  on  page  289  uses 
this  language: 

''And,  it  is  not  doubted,  that  unless  the  probate  court  had  juris- 
diction over  both  the  property  and  the  parties,  its  judgment  is  void, 
and  may  be  collaterally  assailed." 

An  examination  of  the  other  cases  cited  by  counsel  for  plaintiff 
will  disclose  that  in  no  case  in  which  the  action  was  to  recover  on  the 
former  judgment  or  to  recover  a  judgment  founded  upon  a  former  judg- 
ment was  the  defendant  precluded  even  in  a  collateral  attack  from  show- 
ing by  evidence  dehors  the  record  that  the  court  in  the  former  action 
acquired  no  jurisdiction  to  render  the  judgment  because  there  was  no 
notice,  and  no  opportunity  for  a  defense,  and  no  entry  of  appearance 
or  jurisdiction  of  the  defendant's  property.  The  court  has  examined 
all  the  cases  cited  by  counsel  for  plaintiff  and  finds  nothing  in  them 
which  shakes  the  doctrine  laid  down  in  Kingsborough  v.  Tousley,  supra. 

The  first  inquiry  then  is.  Did  the  court  of  common  pleas  in  case 
No.  128420  have  jurisdiction  to  render  the  judgment  against  W.  P. 
Wright  for  $1,504.35  and  did  it  acquire  jurisdiction  to  order  the  de- 
fendant, the  Union  Central  Life  Insurance  Co.,  to  pay  the  money  of  said 
Wright  into  court  t 

The  record  of  case  No.  128420  discloses  that  the  two  attachments 
were  issued  long  before  any  publication  of  notice  was  made;  in  fact, 
nine  months  elapsed  after  the  second  affidavit  in  attachment  was  filed 
and  attachment  issued,  before  the  first  publication  was  made. 

Now  Sec.  5521  Rev.  Stat,  provides  among  other  things  that  the 
plaintiff  may  at  or  after  the  commencement  of  a  civU  action  have  an 
attachment  against  the  property  of  the  defendant,  etc.  There  is  no 
provision  in  the  statute  for  an  attachment  before  the  commencement  of 
an  action.  Section  5032  provides,  that  a  civil  action  must  be  commenced 
by  filing  in  the  office  of  the  clerk  of  the  proper  court,  a  petition,  and 
causing  a  summons  to  be  issued  thereon.  It  has  been  held  that  where 
the  defendant  is  a  nonresident  of  the  state  and  cannot  be  served  except 
by  publication  it  is  ^'an  idle  ceremony"  to  issue  a  summons  on  the 
filing  of  a  petition.  Smith  v.  Whittlesey,  10  Circ.  Dec.  377  (19  R.  412) ; 
Bannister  v.  Carroll,  43  Kan.  64  [22  Pac.  Rep.  1012] ;  Carper  y. 
Richards,  13  Ohio  St.  219. 

The  action  is  begun  in  a  case  where  it  is  necessary  to  publish  for 
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the  defendant  (as  in  the  case  at  bar)  at  the  date  of  the  first  publication, 
if  the  publication  be  regularly  made.  Sees.  4987-4988  Rev.  Stat.  Now 
it  would  appear  that  no  attachment  was  issued  at  or  after  the  date  of 
the  first  publication  of  notice  for  service,  March  15,  1905,  but  that  both 
attachments  were  issued  before  the  commencement  of  the  action,  and 
were  therefore  unauthorized  and  null  and  void.  The  attachments  were 
of  no  force  and  effect  and  the  Union  Central  Life  Insurance  Co.  was 
not  required  to  answer  the  garnishments  or  take  any  notice  of  them. 

This  identical  question  was  decided  by  the  Supreme  Court  of 
Kansas  whose  code  is  a  copy  of  our  own.  See  Jones  v.  Wamick,  49 
Kan.  63  [30  Pac.  Rep.  115],  where  it  is  held  in  the  syllabus  and  in  the 
opinion : 

''In  an  action  against  nonresidents  in  which  an  order  of  attach- 
ment is  issued  at  the  time  of  the  filing  of  the  petition  and  their  real 
estate  attached,  an  affidavit  for  service  by  publication  must  be  filed  and 
the  first  publication  made  within  sixty  days  from  the  filing  of  the  peti- 
tion and  other  necessary  papers.  If  the  affidavit  for  constructive 
service  and  the  first  publication  thereof  is  not  made  for  more  than 
thirteen  months  after  filing  the  petition  and  the  issue  levy  and  return 
of  the  order  of  attachment,  on  action  has  not  been  commenced  and  an 
order  of  attachment  cannot  be  issued  and  served." 

An  examination  of  the  Kansas  civil  code  will  disclose  that  the 
sections  relating  to  the  commencement  of  actions,  the  issuing  of  sum- 
mons and  attachments,  Sees.  4987-4988,  5032  and  5521  Ohio  Bev.  Stat., 
are  identically  the  same  as  the  sections  of  the  Kansas  code  covering  the 
same  subjects.  See  also,  Kincaid  v.  Prog,  49  Kan.  766  [31  Pac.  Rep. 
704]. 

It  is  urged  by  counsel  for  plaintiff  that  the  case  of  Backer  v.  Shaw- 
han,  41  Ohio  St.  271,  construes  our  Sees.  4987  and  4988  Rev.  Stat, 
otherwise.  All  that  was  held  in  that  case  was,  that  upon  failure  to  serve 
and  complete  publication  for  more  than  sixty  days,  or  for  eight  months 
after  the  return  of  summons  it  is  error  to  dismiss  the  action  for  alleged 
want  of  jurisdiction  by  reason  of  such  delay.  Of  course  cause  No. 
128420  cannot  be  dismissed  because  publication  and  service  were  not 
made  within  sixty  days  from  the  filing  of  the  petition,  but  as  bearing 
on  the  subject  of  when -an  attachment  may  issue,  it  is  not  commenced 
until  the  notice  is  published,  in  case  of  a  nonresident.  While  it  is  true 
that  the  provisions  of  Sees.  4987  and  4988  Rev.  Stat,  have  reference 
to  the  limitations  of  time  of  bringing  actions,  and  when  the  statute  of 
limitations  shall  begin  to  run,  nevertheless  it  would  seem  that  for  the 
purpose  of  determining  when  an  action  is  commenced  these  are  the  only 
sections  shedding  light  upon  the  question. 

It  is  further  urged  by  counsel  for  defendant,  W.  P.  Wright,  that 
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because  Wright  was  sued  by  his  initials  the  petition  stating  that  his 
first  name  was  unknown  and  the  summons  contained  the  same  statement 
in  the  former  case  No.  128420.  and  because  of  the  further  fact  that  there 
was  no  personal  service  upon  him  as  required  by  Sec.  5118  Bev.  Stat, 
in  cases  when  the  plaintiff  is  ignorant  of  the  name  of  defendant,  that 
therefore  the  former  judgment  against  Wright  is  null  and  void.  The 
plaintiff  fails,  also,  in  the  verification  of  his  petition  in  case  No.  128420 
to  state  that  he  could  not  discover  defendant  Wright's  true  name.  The 
case  of  Uihlein  v.  Gladieux,  74  Ohio  St.  232  [78  N.  E.  Rep.  363],  sup- 
portd  this  claim  in  the  clearest  and  most  unmistakable  terms  and  holds 
in  a  similar  case  to  the  one  at  bar  that  there  is  no  valid  petition  and  no 
valid  judgment.  Upon  the  authority  of  this  case  the  court  is  compelled 
to  hold  on  this  ground  also,  that  the  judgment  against  Wright  in  the 
former  case  No.  128420  is  null  and  void. 

The  court  is  further  of  the  opinion  that  the  evidence  discloses  that 
plaintiff  well  knew  the  residence  of  the  defendant  Wright  when  the 
former  action  was  brought  in  this  court,  and  that  inasmuch  as  no  af- 
fidavit was  filed  in  said  cause  before  the  hearing  and  the  rendition  of 
the  judgment,  setting  forth  that  the  defendant  Wright's  residence  was 
unknown  and  could  not,  with  reasonable  diligence,  be  ascertained,  as 
required  by  Sec.  5045  Rev.  Stat,  the  judgment  rendered  against  said 
Wright  is  null  and  void  and  of  no  force  and  effect.  The  judgment  is 
null  and  void  for  the  further  reason  that  it  was  the  duty  of  the  plaintiff 
under  Sec.  5045  to  state  in  the  publication  the  residence  of  the  defend- 
ant Wright,  which  the  uncontradicted  evidence  shows  was  known  to  it, 
and  immediately  after  the  first  publication,  see  that  the  clerk  of  the 
court  of  common  pleas  should  mail  copies  of  the  publication  to  defend- 
ant Wright  at  his  known  residence  in  Buffalo,  New  York,  and  the  clerk 
could  thereupon  make  an  entry  thereof  on  the  appearance  docket. 
Nothing  of  this  kind  was  done,  and  it  would  seem  that  if  an  effort  had 
been  made  to  prevent  defendant  Wright  in  the  former  action  from 
learning  that  a  suit  had  been  filed  against  him  in  this  court,  the  effort 
could  not  have  met  with  greater  success  than  in  the  case  before  the 
court.  It  was  the  duty  of  the  plaintiff's  president  to  give  his  counsel 
in  this  city  such  information  of  defendant  Wright's  residence  as  he  pos- 
sessed, in  order  that  the  statutes  of  our  state  might  be  complied  with 
and  the  defendant  Wright  have  notice  and  his  day  in  court. 

Furthermore  the  judgment  in  the  former  case  on  the  face  of  the 
record  discloses  that  it  is  void  for  the  reason  that  it  was  purely  a  pro- 
ceeding in  rem. 

The  court  acquired  no  jurisdiction  to  render  a  personal  judg- 
ment against  Wright,  a  nonresident  of  this  state,  because  no  prop- 
erty of  the  defendant  Wright  was  brought  within  the  control  of  the 
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court  by  the  attachment  or  garnishment;  and  if  there  had  been  any 
property  brought  within  the  control  of  the  court  the  jurisdiction  of  the 
court  in  that  event  would  have  been  exhausted  by  the  appropriation 
of  the  property  on  the  demand  of  the  plaintiff.  No  judgment  of  any 
kind  could  have  been  entered  in  the  former  case  until  some  property 
had  been  brought  into  court  by  the  attachment  or  garnishment  OH 
Well  Supply  Co.  v.  Keen,  64  Ohio  St.  422  [60  N.  B.  Rep.  603] ;  Cleve- 
land Co-Operative  Stove  Co.  v.  Mehling,  11  Circ.  Dec.  400  (21  R.  60) ; 
Davis  V.  Leuns,  8  Circ.  Dec.  772  (16  R.  138). 

The  judgment  of  the  court  is  that  the  petition  be  dismissed  and 
fhat  the  defendants  go  hence  without  day  and  recover  their  costs. 


DEEDS— EQUITY— PRIORITIES— RES  ADJUDICATA. 

[Franklin  Common  Pleas,  April  19,  1909.] 
Margaret  Fleming  v.  John  Q.  McGufpey  et  al. 

1.  Judgment  aoainst  Administbatob  as  Such  not  Res.Adjudicata  as  against 
Claims  or  Cbeditobs  not  Parties. 
A  Judgment  restoring  a  destroyed  deed  in  an  action  brought  by  a  widow 
against  the  heirs  and  administrator  of  her  deceased  husband  under  Sec. 
4134  Rey.  Stat,  to  which  his  creditors  were  not  made  parties  or  permitted 
to  defend,  is  not  re8  adjudicata  of  an  action  in  the  nature  of  a  creditor's 
bill  instituted  by  Judgment  creditors  of  ,the  estate    under    a    prior  Judg- 
ment; merely  making  the  administrator  a  party  and  his  appearance  as 
such  in  the  action  cannot  make  the  matter  pleaded  operate  against  such 
creditors  not  made  parties. 
S.  ICabbied  Woman  Estopped  to  Dent  heb  Husband's  Trrus  to  heb  Land  in  his 
Name  aiteb  Injxtbt  to  Innocent  Pabties  Relying  on  his  Ownebship  Thebbof. 
A  married  woman,  in  consideration  of  money  loaned    her    husband    with 
which  he  purchased ,  land  in  his  own  name,  a  deed  to  which  he  executed 
and  delivered  to  her,  possession  of  which  without  recording    it    she    re- 
tained several  years  until  destroyed  by  him  and  in  lieu  thereof  accepted 
a  promise  of  a  devise  of  the  land,  and  after  his  death  taking  it  under  his 
will,  is  estopped  to  deny  his  title  to  the  land  upon  default    of  a  trustee 
upon  whose  bond  he  was  accepted  as  surety  by  reason  of  her  permitting 
him  to  hold  himself  as  the  owner  of  such  land. 
S.  Date  of  Decbee  of  CiBcniT  Cottbt  upon  Appeal  Feces  Date  fob  Dbtebminino 
Pbiobities. 
The  date  of  a  final  decree  of  the  circuit  court  upon  appeal  from  a  decree  of 
the  common  pleas  in  a  proceeding  to  restore  a  destroyed  deed  under  Sec. 
4134  Rev.  Stat,  rather  than  that  of  the  common  pleas,  governs  in    de- 
termining equitable  priorities,  especially  as  to  Judgment'  creditors  in  a 
prior  action  having  a  substantial  interest  in  the  res  but  not  made  parties 
to  the  restoration  proceedings. 
4.  Doctrine  of  Pbiobities  between  Judgment  Ljens  and  Unbeoobded  Convet* 
ARCES  not  Applicable  whebe  Assebtion  of  Latteb  is  Estopped. 
The  doctrine  that  a  Judgment  lien  is  not  entitled  to  priority  over    an  un- 
recorded conveyance  where  the  Judgment  creditor    learns  of  such    con- 
veyance before  his  Judgment  is  taken,  is  not  applicable  where  the  un- 
recorded conveyanc3  is  not  discovered  until    after  Judgment,  especially 
since  the  equities    arising  from  the  conduct  of  the  holder    of  the  con- 
veyance estop  assertion  of  its  existence. 
[Syllabus  approved  by  the  court] 
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-    Demurrer. 

M.  E.  Thrailkill  and  W.  T.  S.  O'Hara*  for  plaintiflP. 
DeWitt  &  Hubbard,  .for  defendant,  Mary  E.  Haviland. 
J.  J.  Stoddart  and  W.  K.  Williams,    for    cross    petitioner,     the 
.    Tribune  Fresh  Air  Fund  Society. 

KINKEAD,  J. 

The  question  is  presented  upon  demurrer  of  the  Tribune  Fresh  Air 
Fund  Society  to  the  amended  answer  of  Mary  E.  Haviland  to  the  second 
amended  answer  and  cross  petition  of  the  Tribune  Fresh  Air  Fund 
Society;  and  upon  the  demurrer  of  Mary  E.  Haviland  to  the  reply  of 
plaintiff. 

The  action  of  plaintiff  and  cross  petitioners  is  a  creditor's  bill 
against  bondsmen  of  an  executor. 

A  previous  action  was  brought  by  these  judgment  creditors  against 
the  bondsmen  of  Ripley  C.  Hoffman,  executor,  to  which  Mary  E.  Havi- 
land, as  administratrix  was  defendant. 

This  was  determined  upon  demurrer  to  the  petition  in  the  Supreme 
Court  April  22,  1902  {Eoffman  v.  Fleming,  66  Ohio  St.  143  [64  N.  E. 
Rep.  63]).  It  then  proceeded  to  judgment,  the  plaintiff  and  the  de- 
murring cross  petitioner  in  this  action  obtaining  judgments  as  herein- 
after appearing. 

This  action  was  thereupon  instituted  December  29,  1904. 

Mary  E.  Haviland  commenced  an  action  May  31,  1902,  to  restore  a 
destroyed  deed  made  to  her  by  her  husband  in  1882,  the  deed  being 
destroyed  in  1890  or  1891.  A  decree  was  rendered  in  her  favor  in  that 
case.  These  judgment  creditors  were  not  parties  to  her  action.  The  de- 
fendants were  the  heirs  and  administrator  of  Michael  Haviland,  de- 
ceased. 

The  question  upon  demurrer  is,  whether  Mrs.  Haviland 's  action  is 
res  adjudicaia  and  a  valid  defense  so  far  as  the  judgment  goes  to  the 
Michael  Haviland  estate. 

The  general  doctrine  is  that  to  make  out  the  defense  of  res  ad- 
judicata,  the  subject-matter  of  the  judgment  set  up  must  be  the  same, 
and  it  must  be  between  the  same  parties  or  their  privies,  and  the  precise 
question  must  have  been  determined.  Mauldin  v.  City  Council,  53  S. 
C.  285  [31  S.  E.  Rep.  252;  43  L.  R.  A.  101;  69  Am.  St.  Rep.  855]. 

The  plea  can  never  be  urged  against  one  who  is  not  a  party  to  the 
litigation,  nor  against  one  not  represented  by  another  who  stands  in  a 
relation  of  privity. 

The  claim  is  made  here  that  the  matter  pleaded  operates  against  the 
judgment  creditors  because  they  were  represented  by  the  administrator 
of  the  Michael  Haviland  estate. 
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It  is  true  that  the  administrator  of  the  estate  appeared  in  the  case, 
brought  by  Mary  Haviland^and  that  he  alleged  that  there  was  a  probable 
liability  on  the  bond  as  against  the  estate. 

Such  a  pleading  by  the  administrator  amounted  to  nothing  so  far 
as  the  judgment  creditors  are  concerned.  It  would  have  been  unusual 
for  the  administrator  to  have  even  allowed  such  unliquidated  claims 
as  were  presented  by  these  judgment  creditors  as  valid  claims  against 
the  estate.  It  was  no  part  of  his  legal  duty  to  represent  these  un- 
liquidated claimtants.  The  pleading  presented  by  the  administrator 
was  not  in  the  least  binding  upon  them,  because  their  action  was  pend- 
ing against  Mary  E.  Haviland,  administratrix  of  Michael  Haviland, 
deceased,  and  other  bondsmen  on  the  Hofibnan  bond,  at  the  time,  and 
long  prior  to  the  date  when  Mary  E.  Haviland  brought  her  action  to 
restore  the  deed. 

The  action  of  these  claimants  being  a  pending  one,  it  was  notice 
to  the  world,  and  especially  to  Mary  E.  Haviland,  individually^  as  dev- 
isee, of  the  claims  being'  thereby  asserted,  the  doctrine  of  Us  pendent 
operating  with  full  force  against  all  the  lands  which  stood  in  the  name 
of  Michael  Haviland,  including  that  devised  to  her. 

It  is  now  the  duty  of  a  court  of  equity  to  take  notice  of  all  the 
equities  existing  between  these  parties. 

It  is  a  case  of  pure  ''equities/'  and  not  of  res  ad  judicata;  the 
decree  pleaded  does  not  constitute  a  plea  of  res  adjudicata  against  the 
judgment  creditors  because  they  were  not  parties  to  the  action  and 
were  not  represented  therein. 

On  the  contrary,  Mary  E.  Haviland,  to  whom  the  legal  title  of  the 
land  in  question  has  been  decreed,  stands  charged  with  all  of  the 
equities  arising  from  the  circumstances  in  this  case  in  favor  of  the 
judgment  creditors. 

The  decree  in  her  favor,  under  all  the  circumstances,  does  not  en- 
title  her  to  as  much  consideration  as  if  the  deed  itself  had  actually 
been  produced  and  recorded,  though  tardily,  and  the  judgments  against 
her  husband's  property  had  merely  intervened  before  she  had  placed 
her  deed  on  record. 

The  question  presented  by  the  pleadings,  instead  of  being  one  of 
res  adjudicata,  is  merely  one  of  the  ** equities;''  the  decree  in  Mary  B. 
Haviland 's  favor  is  to  be  considered  m,uch  in  the  same  light  as  if  she 
had  placed  her  deed  on  record,  excepting  that  under  all  the  circum- 
stances the  equities  are  very  much  against  her,  because  of  her  own 
conduct  which  estops  her  as  against  these  judgment  creditors.  She 
stood  by  the  Haviland  administrationship  until  the  Supreme  Court  de- 
cision fixed  the  bond  liability,  and  then  she  took  up  her  individual  waN 
fare. 
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The  question  is  novel,  and  difficult  to  bring  within  any  existing 
statutes  or  adjudication,  but  it  is  not  at  all  difficult  to  discover  th« 
equities  existing  in  favor  of  the  judgment  creditors,  as  against  Mrs. 
Haviland. 

It  is  even  doubtful  whether  the  statute,  Sec.  4134  Bev.  Stat., 
governing  the  registration  of  conveyances,  applies  in  this  case,  because 
Mrs.  Haviland 's  title  has  not  been  put  upon  record  by  virtue  of  that 
statute.  In  the  absence  of  her  compliance  with  the  terms  of  that 
statute  she  resorted  to  the  extraordinary  powers  of  a  court  of  equity,  to 
make  up  for  her  failure  to  do  that  which  the  statute  required  of  her, 
to  make  her  title  good,  at  least  against  bona  fide  purchasers.  So  that 
now,  as  between  herself  and  these  judgment  creditors,  there  appear 
to  be  no  technical  barriers  in  the  way,  and  a  court  of  equity  is  now  at 
liberty  to  follow  the  dictates  of  conscience. 

The  conclusion  is  that  the  demurrer  to  the  plea  of  res  adjudicaia 
set  forth  in  the  amended  answer  of  Mary  B.  Haviland  is  well  taken, 
and  therefore  is  sustained. 

The  question  then  arising  in  respect  to  her  answer  to  the  second 
amended  answer  and  cross  petition  of  the  Tribune  Fresh  Air  Fund 
Society,  is  whether  she  can  amend  so  as  to  present  a  valid  defense. 

Judgment  may  be  rendered  upon  the  pleadings,  according  to  this 
opinion,  unless  good  cause  may  be  shown  to  the  contrary. 

Searching  the  record  upon  the  demurrer,  and  considering  the  de- 
murrer to  the  reply  of  plaintiff  in  the  same  connection,  which  is  also 
overruled,  it  is  apparent  that  the  plaintiff  and  the  cross  petitioners 
are  entitled  to  the  relief  asked  for  "By  them  according  to  the  decision 
reached  by  this  court. 

Ignoring  the  plea  of  res  adjudicaia,  the  question  is  then  only  of 
priorities  between  the  judgment  creditors,  and  Mary  E.  Haviland. 

The  priorities  may  be  considered  from  two  standpoints,  namely: 
One  from  the  viewpoint  of  the  conduct  of  Mary  E.  Haviland;  the 
other  as  the  dates  of  the  judgments  of  the  creditors,  and  of  Mary  E. 
Haviland,  and  the  operation  and  effect  of  Sec.  4134  Rev.  Stat,  upon 
each  of  the  judgments. 

As  to  the  first,  .the  conduct  of  Mary  E.  Haviland,  there  is  much  to 
be  considered,  and  it  covers  a  great  period  of  years. 

She  avers  that  on  or  about  the  year  1863,  having  about  the  sum 
of  $2,500,  she  loaned  the  same  to  her  husband;  that  in  the  middle  of 
1882,  nineteen  years  after  the  loan,  and  the  limitation  had  run  upon 
her  demand,  and  to  repay  her,  Michael  Haviland  deeded  her  the  prop- 
erty, consisting  of  three  parcels,  being  farm  land  and  cily  lots,  and  part 
of  the  same  property  described  in  the  petition  of  plaintiff;  that  the 
'deed  was  duly  delivered  to  a  trustee  and  by  the  trustee  to  her,  but 
that  the  same  were  not  recorded;  that  she  kept  the  deeds  in  her  pos- 
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session  in  her  private  box  until  some  time  in  the  year  1890,  when  sh« 
discovered  that  they  were  missing  and  her  husband  admitted  to  her 
that' he  had  destroyed  them;  that  they  were  destroyed  without  hep 
knowledge;  that  on  her  demand  he  refused  to  restore  them,  but  that 
he  told  her  he  would  make  a  wiU  and  leave  all  to  her,  but  she  still  in- 
sisted upon  his  making  the  deeds,  which  he  refused  and  neglected  to  do. 

From  the  year  1890  or  1891,  when  the  deed  was  destroyed,  she  de- 
manded a  new  deed  and  he  refused,  promising  to  mjake  a  will  and  give 
her  all  his  property  until  the  death  of  her  husband;  she  acquiesced  and 
made  no  further  complaint  about  the  deed,  so  far  as  the  pleadings  show. 
This  was  four  or  five  years  afterwards,  he  having  died  October  31,  1895. 
The  will  being  admitted  to  probate,  Mrs.  Haviland  actually  went  into 

possession  of  all  her  husband's  property  NovemlJer ,  1895,  and 

actually  sold  some  of  it,  as  devisee. 

It  appears  that  Michael  Haviland  purchased  the  property  in  ques- 
tion with  his  own  meaiis,  leased  it  and  collected  the  rents,  paid  the 
taxes  and  exercised  full  control  over  it  with  full  knowledge,  consent 
and  approval  of  his  wife,  from  the  time  of  the  destruction  of  the  deed 
until  his  death. 

On  August  21,  1897,  Margaret  Fleming  brought  an  action  on  the 
bond  of  Ripley  C.  Hoffman,  executor  of  Margaret  Fleming  against  the 
bondsmen;  and  Michael  Haviland  being  one  of  the  bondsmen,  and  de- 
ceased, Mary  E.  Haviland,  as  administratrix  of  his  estate,  was  made  a 
party  defendant.  This  action  proceeded  until  upon  demurrer  to  the 
petition  on  a  question  of  bond  li^bility  arising  by  virtue  of  the  pro- 
visions of  the  will,  judgment  was  rendered,  and  error  was  prosecuted 
to  the  Supreme  Court.  The  case  was  there  decided  on  April  22,  1902, 
finding  the  Michael  Haviland  estate  liable. 

Thereupon,  Mary  E.  Haviland  resigned  as  administratrix  and 
Hiram  S.  Bronson  was  appointed.  This  action  on  her  part  was  taken 
with  the  evident  purpose  of  bringing  the  action  to  restore  the  deed, 
not  lost,  but  deliberately  destroyed  by  her  husband,  which  was  filed 
by  her  May  31,  1902. 

Prom  the  date  she  discovered  that  her  deeds  were  destroyed  in 
1890  or  1891  to  the  date  of  her  suit.  May  31,  1902,  eleven  or  twelve 
years  had  elapsed,  during  which  period  she  had  remained  silent,  and 
allowed  the  creditors  of  her  husband  to  know  nothing  about  her  claims. 
In  the  meantime,  she  had  accepted  the  terms  of  the  will  and  was 
operating  as  devisee  thereunder.  She  had  followed  the  bond  liabilily 
suit  from  1897  to  April  22,  1902,  five  years,  and  did  not  discover  the 
need  of  her  destroyed  deeds  until  the  Supreme  Court  fixed  the 
liability. 

She  thereupon  proceeded  with  her  equity  suit  to  restore  the  cb- 
stroyed  deed,  to  keep  the  judgment  creditors  from  getting  the  property. 
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She  had  fought  them  for  five  years  resisting  the  liability  without  tak- 
ing this  new  role  of  owner  by  deed. 

The  suit  filed  by  her  was  against  only  the  administrator  of  her 
husband's  estate  and  the  heirs.  The  creditors  were  not  invited  into 
her  suit  by  summons,  and  strange  to  remark,  she  was  able  to  put  them 
out  by  motion,  and  successfully  closed  the  doors  of  the  court  of 
equity  to  them  in  that  suit. 

Fortunately  for  them,  however,  they  were  already  in  a  court  which 
administers  both  law  and  equity,  and  their  action  was  lis  pendens 
against  the  property  which  she  was  seeking  to  recover  in  defiance  of 
their  rights. 

This  doctrine  of  lis  pendens,  if  it  did  not  operate  "upon  her  con- 
science, charged  the  land  which  she  is  trying  to  withdifaw,  and  now 
operates  against  her  rights  with  much  force.  It  is  a  strong  ballast  to 
the  equitable  doctrine  of  estoppel  now  operating  against  her.  Col- 
lusion is  charged  against  her  in  the  action  to  restore  the  destroyed  deed, 
and  therefore  it  may  be  X-rayed  regardless  of  the  plea  of  res  adjudicata. 

De  hors  the  pleadings  in  question  upon  the  demurrer,  the  original 
papers  in  her  case  being  placed  in  the  hands  of  the  court,  it  appears 
to  have  been  a  friendly  action,  as  all  of  the  nominal  defendants  entered 
their  appearance.  The  defendants  did  not  have  much  concern  in  the 
action  because  all  the  property  went  to  Mrs.  Haviland  under  the  will; 
and  if  she  didn't  get  it  these  judgment  creditors  would,  so  it  was  not 
of  much  concern  to  the  heirs,  and  the  administrator  would  not  be  con- 
cerned, unless  it  would  be  necessary  to  sell  it  to  pay  debts.  But  this 
officer,  so  far  as  he  represented  any  tangible  right,  was  like  a  fifth 
wheel  to  a  wagon  in  that  action.  He  can  only  sell  real  estate  to  pay 
debts  when  it  is  there.  And  the  only  complaint  he  can  make  when  it 
has  gotten  out  of  his  decedent's  name,  is  when  the  decedent  himself 
.  had  conveyed  it  away  in  fraud  of  creditors.  He  cannot  complain  when 
the  widow  withdraws  it  from  the  creditors,  by  an  alleged  equity  suit, 
so  that  his  appearance  in  that  case  meant  nothing,  except  that  what 
he  did  do  in  the  circuit  court  in  failing  to  press  the  motion  for  new 
trial,  and  approving  the  entry,  without  exception,  simply  made  it 
easier  for  Mrs..  Haviland  to  get  her  decree,  and  unwittingly  supports 
the  claims  in  plaintiff's  reply. 

The  whole  conduct  of  this  case  militates  against  Mrs.  Haviland 
by  way  of  estoppel. 

The  most  damaging  thing  in  it  all  was  the  fact  that  her  right  of 
action  was  barred  by  the  statute  of  limitation.  Her  action  was  one  in 
equity  and  the  ten  year  limitation  applies. 

It  may  be  remarked  here  that  equity  ordinarily  restores  only  lost 
instruments.  These  deeds  were  not  lost,  but  destroyed  deliberately  by 
the  grantor,  the  husband  of  the  grantee. 
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These  creditors  not  being  parties  to  that  action  can  now  make 
such  claims  as  this.  It  is  not  a  novel  idea  to  compel  the  restoration  of 
a  deed  destroyed  by  the  grantor,  made  under  the  old  law,  when  a 
trustee  had  to  intervene  to  make  a  deed  between  husband  to  wife, 
without  making  that  trustee  a  party  1 

Is  there  really  any  remedy  by  a  wife  in  equity  against  an  admin- 
istrator of  her  husband's  estate,  and  children  of  the  deceased,  to  hav« 
^itle  to  real  estate  declared  in  her  by  virtue  of  deeds  made  by  th« 
husband  for  a  stale  loan  to  him  by  his  wife,  where  the  husband  has 
deliberately  destroyed  the  deeds  before  they  were  placed  on  record,  and 
long  afterwards  by  the  will  of  the  husband  the  widow  as  devisee  has 
taken  possession  of  the  very  property  in  question!  Surely  not  as 
against  creditors  who  were  not  parties.  And  the  suggestion  of  the 
question  is  in  no  disrespect  of  the  former  decree  of  this  court,  it  not 
being  res  adjudicator  and  a  charge  of  collusion  opens  the  way,  and  is 
as  potent  against  a  decree  as  anything  else. 

Some  very  good  people  unwittingly  may  be  guilty  of  practicing 
what  turns  out  to  be  constructive  fraud. 

Under  Thompson  v.  Hoop,  6  Ohio  St.  480,  the  widow  can  be  held 
to  be  estopped  from  asserting  dower  in  the  property  by  her  conduct  in 
actually  accepting  the  will.  She  surely  ought  to  be  estopped  from 
asserting  individual  ownership  of  particular  portions  of  the  property 
in  question,  especially  under  all  the  circumstances,  if  she  is  estopped 
from  taking  dower  by  operating  under  the  will. 

The  conclusion  is  that  Mary  E.  Haviland  is  estopped  from  claim- 
ing priority  of  her  title  by  virtue  of  the  decree  as  against  the  judg- 
n^nt  creditors,  on  the  ground  both,  that  the  decree  is  not  binding  on 
them,  and,  because  the  widow  is  estopped  by  her  conduct,  as  well. 

In  Smith  V.  WiOard,  174  HI.  538  [51  N.  E.  Bep.  835;  66  Am.  St 
Bep.  313],  it  was  held  that: 

**If  a  married  woman  furnishes  money  to  her  husband  for  the 
purpose  of  purchasing  property  for  her,  instructing  him  to  take  a  con- 
veyance in  her  name,  and  he,  on  the  contrary,  takes  it  to  himself, 
which  she  permits  to  stand  for  seven  years  and  without  making  any 
inquiry  respecting  it,  she  is  estopped,  as  against  his  creditors,  from 
claiming  that  the  property  is  held  by  him  in  trust  for  her." 

Page  314: 

"Where  a  married  woman  holds  out  to  the  world  that  her  husband 
is  the  owner  of  property  in  which  she  has  a  resulting  trust,  or  permits 
him;  to  so  act  as  to  induce  others  to  believe  he  is  the  owner  of  such 
property  or  has  the  power  to  bind  her,  third  persons  acting  reasonably 
on  the  strength  of  such  belief,  and  giving  credit  to  him  thereupon,  will 
be  protected.  •  •  •  The  husband  afterward  rented  the  land  and 
collected  such  rents."    After  seven  years  she  secured  title  from  her 
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husband,  but  withheld  it  from  record,  ''during  which  time  the  rights 
of  her  husband's  creditors  have  matured." 

The  statute  of  Illinois  is  much  stronger  than  that  of  Ohio. 

To  similar  effect:  Taylor  Commission  Co.  v.  BeU,  62  Ark.  26  [34 
S.  W.  Rep.  80] ;  Pierce  v.  Hower,  142  Ind.  626  [42'  N.  E.  Rep.  223] ; 
Hopkins  \.  Joyce,  78  Wis.  U3  [47  N.  W.  Rep.  722];  Minnich  v. 
Shaffer,  135  Ind.  634  [34  N.  E.  Rep.  987] ;  Swartz  v.  McCleUand,  31 
Neb.  646  [48  N.  W.  Itep.  461] ;  Hpmlen  v.  Bennett,  52  N.  J.  Eq.  70 
[27  Atl.  Rep.  651]. 

The  second  point  which  may  be  considered  in  sustaining  the  de- 
murrer to  the  answer  of  Mary  B.  Hctviland,  and  in  overruling  the  de- 
murrer to  the  reply  of  Margaret  L.  Fleming,  involves  the  dates  of  the 
judgments  of  the  creditors,  and  of  that  of  Mrs.  Haviland,  and  the 
operation  of  Sec.  4134  Rev.  Stat.,  upon  each  of  the  three  judgments. 

First  as  to  the  facts : 

April  22,  1902,  the  Supreme  Court  afSrmed  that  action. 

June  18,  1904,  judgment  in  the  common  pleas  was  rendered  in 
favor  of  Mary  E.  Haviland,  restoring  her  title. 

December  17,  1904,  judgment  was  rendered  for  Margaret  L.  Flem- 
ing for  $2,115,  on  her  pending  action. 

September,  1904,  the  date  of  the  lien  of  her  judgment. 

June  17,  1905,  judgment  for  the  Tribune  Fresh  Air  Fund  Society 
for  $9,189.96. 

February  12,  1906,  the  final  judgment  by  the  circuit  was  rendered 
in  favor  of  Mary  E.  Haviland. 

The  lien  of  the  Fleming  judgment  took  effect  September,  1904. 

That  of  the  Tribune  Fresh  Air  Fund  Society  from  April,  1905. 

In  considering  the  priorities  of  the  judgments  the  only  question 
is  whether  the  date  of  the  Haviland  decree  shall  be  as  of  the  judg* 
ment  rendered  by  the  common  pleas  or  circuit  court. 

By  Sec.  5235  Rev.  Stat.:  *'When  an  appeal  is  taken,  and  bond 
given,  the  judgment  is  thereby  suspended,  unless  some  part  •  •  • 
be  an  injunction." 

This  section  coupled  with  the  previous  sections  is  intended  merely 
for  the  purpose  of  providing  a  mode  of  staying  the  execution  of  the 
judgment  to  enable  the  appellant  to  take  his  case  up  on  appeal,  when 
the  execution  would  destroy  appellant's  right. 

Section  5236  Rev.  Stat,  provides  that: 

''When  the  party  against  whom  a  judgment  is  rendered  appeals 
his  cause  to  the  circuit  court,  the  lien  of  the  opposite  party  on  the  real 
estate  of  the  appellant,  created  by  the  judgment,  shall  not  be  removed 
or  vacated  by  the  appeal ;  but  the  real  estate  •  •  •  shall  Be  bound, 
in  the  same  manner  as  if  the  appeal  had  not  been  taken,  until  the  final 
determination  of  the  cause  in  the  circuit  court." 
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It  would  seem  to  be  the  intention  of  these  two  statutes  merely  to 
provide  for  the  two  conditions,  and  none  other,  viz.:  (1)  to  prevent 
the  issue  of  execution  by  the  prevailing  party  which  would  render 
useless  the  appeal  by  the  defeated  party;  and  (2)  to  preserve  the  lien 
of  the  class  of.  judgments  which  operate  as  a  judgment  upon  the  lands 
of  the  judgment  debtor  to  prevent  him  from  disposing  or  encumbering 
the  same,  or  to  prevent  other  intervening  liens,  pending  the  appeaL 

As  appeals  can  only  be  taken  in  civil  actions  wherein  the  right  of 
trial  by  jury  does  not  exist,  it  follows  that  Sec.  5236  can  apply  only 
in.  a  limited  numjber  of  equity  cases,  where  a  money  judgment  is 
rendered  as  the  final  judgment  in  the  case,  as  in  foreclosure,  account- 
ing, contribution,  specific  performance  where  money  judgment  is 
rendered  in  the  alternative. 

Judgments  rendered  in  such  cases  are  the  only  ones  coming  within 
these  sections,  so  that  reformation,  subrogation,  restoration,  such  as  the 
Haviland  decree,  stand  upon  a  different  basis. 

It  may  be,  however,  that  an  appeal  does  not  ox)erate  to  vacate  or 
annul  the  judgment  in  a  case  like  the  one  in  hand,  but  merely  suspends 
its  execution  or  enforcement  during  the  pendency  of  such  appeal,  as 
stated  recently  by  the  Supreme  Court  in  a  case  where  the  sole  question 
was  whether  error  proceedings  could  be  prosecuted  to  the  judgment 
appealed  from  before  the  appeal  is  settled.  Jenney  v.  Walker,  80  Ohio 
St.  000;  54  Bull.  Supp.  153). 

But  it  does  seem  that  in  the  consideration  of  the  question  of  pure 
equitable  priorities  between  these  three  judgments  in  view  of  the  sec- 
tion of  our  statutes  relating  to  registration  of  conveyances,  in  de- 
termining the  relative  equitable  rights  of  the  parties,  the  date  of  the 
final  decree  in  the  circuit  court,  February  12,  1906,  may  be  considered 
as  the  governing  date  in  view  of  Sec.  4134  Rev.  Stat.,  if  the  judgment 
is  to  be  considered  as  coming  within  that  section  at  all,  rather  than 
June  18,  1904,  when  the  Haviland  decree  was  rendered  in  the  common 
pleas  court. 

Especially  should  this  be  so  in  view  of  all  the  facts  which  have 
already  been  held  sufiicient  to  operate  to  estop  Mrs.  Haviland  from 
asserting  her  judgment  as  conferring  upon  her  a  title  superior  to  these 
judgment  creditors. 

Especially  should  this  be  true,  in  view  of  the  fact  that  her  judg- 
ment is  not  binding  upon  the  judgment  creditors,  who  may  now  urge 
as  an  equity  that  by  virtue  of  Sec.  4985  Rev.  Stat.,  her  action  was 
barred  as  against  them.  As  already  stated,  they  were  the  only  class  of 
persons  in  view  of  the  Haviland  will  who  had  any  substantial  interest 
in  her  suit. 

84  Dec.    Vol.  19 

Digitized  by  VjOOQIC 


530  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [19 

Franklin  Common  Pleas. 

From  this  yiewx>oint  of  the  case,  looking  to  the  effect  of  the  judg- 
ment of  Mrs.  Haviland  in  its  relation  to  Sec.  4134  Rev.  Stat.,  and 
the  operation  of  that  statute,  the  question  is  whether  or  not  her  judg- 
ment can  be  considered  as  the  recording  of  her  conveyance ;  and  if  so, 
whether  it  shall  be  as  of  the  date  of  the  judgment  in  the  common 
pleas,  June  18,  1904,  or  in  the  circuit  court,  February  12,  1906. 

In  equity,  as  already  held,  she  is  estopped  from  asserting  her 
priority,  so  that  this  would  seem  to  dispose  of  the  question  just  pro- 
posed.   This  is  the  view  taken. 

But,  furthermore,  the  Haviland  decree  not  seemingly  coming 
within  the  purposes  of  the  two  statutory  provisions  in  appeal  cases  above 
referred  to,  it  would  be  reasonable,  and  especially  equitable  under  the 
facts  here,  to  consider  the  date  of  her  record  of  title  as  that  of 
February  12,  1906,  which  would  make  her  title  inferior  to  the  lien  of 
the  judgment  creditors,  which  is  the  view  of  the  court. 

This  must  be  the  rule,  unless  she  is  entitled  to  the  advantage  of 
a  doctrine  pertaining  to  priorities  between  judgment  liens  and  unre- 
corded conveyances  maintained  by  some  authorities,  to  the  effect  that 
the  judgment  lien  is  not  entitled  to  priority  over  an  unrecorded  con- 
veyance where  the  judgment  creditor  learns  of  the  unrecorded  con- 
veyance before  his  judgment  is  taken.  Pomeroy's  Eq.  Jurisp.  Sec 
722  (3  ed.)  and  authorities  cited. 

It  is  apparent  that  the  judgment  creditors  learned  of  the  un- 
recorded destroyed  deeds  when  Mary  E.  Haviland  brought  her  suit  to 
have  thenn  restored,  May  31,  1902.  But  this  rule  is  not  applicable,  be- 
cause of  the  equities  arising  from  the  conduct  of  Mrs.  Haviland  in 
favor  of  the  creditors,  which  estops  her. 

'  And  it  is  not  applicable,  because  the  decisions  sustaining  the  above 
rule  have  been  between  judgment  creditors  and  the  holder  of  an  un- 
recorded deed  actually  recorded,  and  not  under  circumstance^  as  in 
this  case,  where  the  question  is  between  judgment  creditors,  resisted  by 
the  claimant  of  a  conveyance  deliberately  destroyed  by  the  grantor, 
and  eleven  or  twelve  years  thereafter  such  claimant  brings  an  action  to 
restore  the  same. 

It  is  a  well  understood  rule  that  a  judgment  becomes  a  lien  upon 
that  interest  only  which  the  debtor  has  in  the  real  estate,  at  the  time 
of  the  rendition  thereof.  If  the  lands  in  the  hands  of  the  judgment 
debtor  are  subject  to  a  trust,  contract  of  sale,  or  other  equities,  the 
lien  of  the  judgment  becomes  subject,  and  is  subordinate  to  these 
equities.  Leonard  v.  Broughton,  120  Ind.  536  [22  N.  E.  Rep.  731;  18 
Am.  St.  Rep.  347]. 

If  a  wife  in  good  faith  furnishes  her  husband  money  to  buy  lands, 
and  directs  him  to  take  title  in  her  name,  but  he  takes  it  in  his,  a  re> 
suiting  trust  results,  and  her  interest  cannot  be  affected  by  his  judg- 
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ment  creditors,  so  long  as  she  is  not  guilty  of  laches  and  conduct  to  the 
injury  of  his  creditors.  Miller  v.  Baker,  166  Pa.  St.  414  [31  Atl.  Rep. 
121;  45  Am.  St.  Rep.  680]. 

If  the  wife  claiming  by  an  unrecorded  deed  be  guilty  of  laches, 
especially  such  as  flagrant  as  appears  in  this  case,  and  especially 
where  she  takes  by  will  and  then  undertakes  to  take  under  a  destroyed 
deed  long  acquiesced  in  by  her,  the  equitable  rule  applied  in  such  case 
by  a  number  of  decisions  is  that  her  rights  are  inferior  to  those  of 
judgment  creditors  of  her  husband. 

This  deed  was  given  by  husband  to  wife  for  a  past  consideration 
for  a  loan  made  many  years  before.  Such  conveyances  or  securities 
for  such  consideration,  are  not  favored.  Wheeler  v.  Kirtland,  24  N.  J. 
Eq.  552;  Divight  v.  Newell,  3  N.  Y.  185. 

The  registration  statutes  in  some  states  protect  judgment  creditors 
as  well  as  bona  fide  purchasers,  but  Sec.  4134  Rev.  Stat,  does  not  pro- 
vide for  any  but  bona  fide  purchasers.  Conveyances,  unrecorded,  only 
as  to  them   are  deemed  fraudulent. 

Wright  v.  Bank,  59  Ohio  St.  80  [51  N.  E.  Rep.  876],  is  cited  as 
authority  in  support  of  Mrs.  Haviland,  which  was  a  case  where  it  wad 
sought  to  reach  lands  held  in  trust ;  the  only  reference  in  that  decision 
pertinent  here  is  just  what  Sec.  4134  Rev.  Stat,  provides,  that  a  deed 
as  against  subsequent  bona  fide  purchasers,  without  notice,  must  be  re- 
corded, but  such  record  is  not  required  as  against  other  parties. 

It  seems  entirely  clear  that  a  proper  construction  of  this  section 
completely  eliminates  not  only  judgment  creditors  as  to  their  lien,  but 
any  one  who  claims  title  by  virtue  of  a  judgment  or  decree,  the  position 
of  Mrs.  Haviland  here. 

Mrs.  Haviland  cannot  claim  anything  from  the  section,  because, 
conceding  that  she  once  held  an  unrecorded  deed  from  her  husband,  he 
never  made  another  deed  for  the  same  property,  and  the  section  is  only 
to  protect  subsequent  bona  fide  purchasers.  She  was  not  a  bona  fide 
purchaser  within  the  statute,  because  there  is  no  conflict  between 
her  as  a  subsequent  purchaser,  there  having  been  no  conveyance  by  her 
husband  previous  to  hers  upon  which  the  statute  could  operate. 

She  would  not  occupy  a  very  desirable  position  as  a  bona  fide  pur- 
chaser. 

In  Morris  v.  Daniels,  35  Ohio  St.  406,  413  (cited  by  counsel  for  Mrs. 
Haviland),  the  court  said: 

"Under  this  statute,  a  subsequent  purchaser  will  not  be  protected 
against  a  prior  unrecorded  deed,  unless  the  purchase  be  made  in  good 
faith,  for  a  valuable  consideration,  and  without  knowledge  at  the  time, 
of  the  existence  of  the  former  deed." 

There  is  no  such  situation  here.    Mrs.  Haviland  is    not   a   sub- 
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sequent  purchaser.  She  slept  on  her  rights,  satisfied  with  conditions^ 
until  the  judgment  creditors'  suits  intervened. 

The  question  of  priority  in  this  case,  therefore,  is  one  appealing 
to  the  conscience  of  the  court. 

Looking  to  the  dates,  considering  the  judgment  of  Mrs.  Haviland 
88  of  February  12,  1906,  which  may  be  done  as  before  explained,  the 
judgment  of  Margaret  L.  Fleming  is  first,  that  of  the  Tribune  Fresh 
Air  Fund  Society,  second,  and  that  of  Mary  E.  Haviland,  third. 

This  conclusion  is  justified  from  all  the  facts  and  circumstances 
hereinabove  stated. 

Practically  the  same  idea  is  embodied  in  Van  Thomiley  v.  Peters, 
26  Ohio  St.  471,  which  was  a  contest  of  priority  between  one  holding 
a  defective  mortgage  who  sought  to  have  it  reformed,  and  subsequent 
judgment  creditor. 

The  court  held  that: 

"A  defective  mortgage  when  reformed  will  not  affect  th^  lien  of 
a  judgment  rendered  between  the  date  of  the  execution  and  the 
reformation  of  the  mortgage." 

As  between  the  holder  of  the  defective  mortgage  and  the  judgment 
creditors,  the  court  ordered  the  distribution  in  favor  of  the  judgment 
creditors. 

In  Minnesota,  where  there  is  a  statute  which  places  docketed  judg- 
ments upon  the  same  footing  as  a  recorded  conveyance,  and  gives  to  it 
precedence  over  an  unrecorded  deed,  unless  the  judgment  creditor  have 
other  notice  of  the  unrecorded  conveyance,  it  was  held  in  Wilcox  v. 
BanU,  43  Minn.  541  [45  N.  W.  Rep.  1136;  19  Am.  St.  Rep.  259],  that 
a  **  judgment  has  precedence  •  •  •  over  a  mere  equity  on  the  part 
of  a  grantee,  of  which  the  judgment  creditor  has  no  notice,  to  have  a 
deed  reformed  as  to  make  it  include  the  real  estate  in  question." 

There  was  no  suit  commenced,  or  a  decree  in  equity  in  that  case, 
as  there  is  in  the  one  at  bar. 

The  principle  expressed  in  Coe  v.  Erl,  59  Ohio  St.  259  [52  N.  E. 
Rep.  640;  69  Am.  St.  Rep.  764],  has  some  bearing  by  analogy.  There 
a  judgment  was  rendered,  but  no  entry  had  been  actually  put  upon  the 
record.  In  the  meantin^  a  bona  fide  purchaser  had  taken  the  prop- 
erty. A  nunc  pro  tunc  entry  of  the  judgment  was  sought  so  that  the 
lien  would  antedate  the  conveyance.  This  was  held  inequitable.  And 
BO  is  it  inequitable  to  permit  the  judgment  in  favor  of  Mrs.  Haviland 
even  if  it  actually  ante  dates  the  judgments,  to  come  in  ahead  of  the 
judgments. 

Almost  the  precise  situation  is  presented  in  Stemherger  V.  Rag- 
land,  57  Ohio  St.  148  [48  N.  E.  Rep.  811].  William  Ragland  pur- 
chased  a  lot,  gave  a  mortgage  to  his  grantor  for  unpaid  purchase 
money,  which  was  recorded,  but  the  deed  was  never  filed  for  record. 
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Judgments  were  recovered  against  Ragland's  grantor  after  the  con- 
veyance was  made  and  the  mortgage  was  recorded.  Executions  were 
levied,  the  property  sold,  and  the  judgment  creditor  became  the  pur- 
chaser. 

The  holding  was:  "Where  a  judgment  debtor  appears  of  record 
to  be  the  owner  of  real  property,  it  is  subject  to  the  liens  of  judgments 
recovered  against  him  and  to  judicial  sale  thereundier;  and  a  bona  fide 
purchaser  at  such  a  sale,  without  notice  of  an  unrecorded  deed  made  by 
the  judgment  debtor  before  the  rendition  of  the  judgment,  is  within 
the  protection  of  the  statute,  and  acquires  the  title  '  as  against  the 
grantee  in  the  deed;  and  in  this  respect  the  rights  of  the  judgment 
creditor,  when  he  becomes  the  purchaser,  are  not  different  from 'those 
of  other  purchasers  at  judicial  sales." 

The  demurrer  to  the  amended  answer  of  Mary  E.  Haviland  is  sus- 
tained. The  demurrer  of  Mary  E.  Haviland  to  the  reply  of  the  plain- 
tiff is  overruled. 


EMINENT   DOMAIN. 

[Hamilton  Common  Pleas,   February,  1909.] 
Cincinnati  v.  Adam  Mueller. 

Value  of  Leasehold  and  Revebsionabt  Intebestb  in  Pbopebtt  Appbopbiated  fob 
gXBEETS  Kor  Detebminable  Until  MuNicxPALrrr  Elects  to  Take  it. 
LesseeSp  in  an  action  by  a  municipality  to  assess  the  value  of  premises 
sought  to  be  appropriated  for  street  purposes,  have  no  constitutional  or 
statutory  right  to  demand  a  determination  of  the  value  of  leasehold  and 
reversionary  interests  of  the  property  until  the  municipality  elects  to 
take  the  premises  at  the  value  assessed  by  the  Jury  and  the  Judgment 
assessing  such  value  has  become  final. 

[Syllabus  approved  by  the  court] 

A.  H.  Morrill  and  C.  F.  Hbrnberger,  for  plaintiff. 
G.  C.  Wilson,  Judson  Harmon,  G.  F.  Osier,  P.  A.  Reece,  G.  P. 
Stimson  and  W.  C.  McLean,  for  defendant. 

HUNT,  J. 

This  is  an  action  brought  by  the  city  of  Cincinnati  to  assess  com- 
pensation to  the  owners  of  a  strip  of  ground  thirty-four  feet  in  width 
on  the  west  side  of  Gilbert  avenue  from  McMillan  street  to  Florence 
avenue,  appropriated  by  ordinance  of  council  for  widening  Gilbert 
avenue. 

The  values  of  seven  distinct  lots  or  parcels  of  land  are  in  con- 
troversy. The  aggregate  verdict  as  to  these  lots  is  $93,712.  The 
property  was  advantageously  situated,  some  of  it  on  and  the  rest  of 
it  near  a  central,  if  not  the  most  central,  hilltop  business  comer,  and 
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the  evidence  as  to  the  value  of  the  ground  reasonably  iind  greatly  dif- 
fered, thereby  giving  the  jury  considerable  latitude  as  to  what  would 
be  a  reasonable  verdict. 

After  the  verdict  a  motion  for  a  new  trial  was  duly  filed  by  the 
property  owners.  The  city  filed  no  such  motion.  The  decision  upon 
the  motion  was  reserved  only  as  to  the  weight  of  the  evidence. 

This  question  being  a  question,  as  -to  the  value  of  the  property 
was  peculiarly  within  the  province  of  the  jury.  The  character  of 
the  property  was  such  that  there  could  be  a  considerable  diflEerence  in 
opinion  as  to  its  value,  and  upon  this  conflicting  evidence,  especially 
as  it  was  expert  testimony,  there  could  reasonably  be  considerable 
difference  in  the  opinions  to  be  formed  from  such  evidence. 

After  a  careful  examination  of  the  evidence  the  court  does  not 
come  to  the  same  conclusions  in  all  respects  as  determined  by  the 
verdict  of  the  jury,  but  such  differences  are  such  as  might  exist  be- 
tween reasonable  men,  and  therefore  are  not  such  as  would  warrant 
the  court  upon  a  motion  for  a  new  trial,  in  saying  that  the  verdict  or 
any  part  of  it  is  not  sustained  by  the  evidence. 

There  was  another  question  passed  upon  during  the  trial  in  this 
case,  which  I  have  been  asked  to  reconsider.  That  is  as  to  the  right 
of  certain, lessees  of  some  of  the  property  described  in  the  petition,  who 
were  made  parties  defendant  by  the  city,  to  have  the  value  of  their 
leasehold  interests  and  the  value  of  the  reversionary  interests  separately 
determined  by  the  jury  impaneled  to  assess  the  value  as  between  the  city 
and  the  property  owners. 

The  lessees  offered  testimony  as  to  the  value  of  their  leasehold 
interests,  and  objection  thereto  being  made  by  the  city,  the  court  sus- 
tained such  objection. 

There  is  no  question  but  that  the  lessees  are  owners  of  a  property 
right  which  cannot  be  taken  without  compensation.  As  such  owners, 
they  are  proper  and  necessary  parties  in  a  proceeding  brought  to  assess 
the  value  of  the  property  sought  to  be  taken,  but  so  are  other  owners 
whose  rights  may  be  joint,  in  common,  by  way  of  mortgage  or  in  any 
other  form. 

The  property  being  taken  for  street  purposes  could  be  taken  under 
Art.  I  Sec.  5,  of  our  constitution  and  the  compensation  assessed  and 
paid  afterwards,  so  that  there  is  no  constitutional  right  in  the  owners, 
jointly  or  severally,  to  have  their  compensation  fixed  and  paid,  or  de- 
posited before  the  taking.  The  legislature  has,  therefore,  the  right  to 
determine  the  method  of  taking  by  the  city,  and  the  order  of  procedure 
to  be  followed  in  assessing  compensation,  so  long  as  such  method  does 
not  preclude  compensation  to  be  assessed  by  a  jury. 
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The  city  and  the  property  owners  are  therefore  governed  by  the 
municipal  code  in  the  taking  and  assessing  the  value  of  the  property 
to  be  taken,  unless  constitutional  rights  are  violated. 

After  providing  for  the  passage  of  certain  ordinances,  resolutions, 
etc.,  Sec.  13  of  the  Mun.  Code  of  1902  (Lan.  Rev.  Stat.  3590;  B.  1536- 
106)  provides  for  the  filing  of  a  petition  or  application  by  the  city 
solicitor  in  the  court  of  common  pleas,  probate  court,  or  insolvency 
court,  **  which  application  shall  describe  as  correctly  as  possible  the 
land  to  be  appropriated,  the  interest  or  estate  therein  to  be  taken,  the 
object  proposed,  and  the  name  of  the  owner  of  each  lot  or  parcel  there- 
of.''  After  providing  for  a  notice  to  such  owners.  Sec.  15  (Lan.  Rev. 
Stat.  3592;  B.  1536-108)  provides  for  the  impaneling  of  a  jury,  '*for 
the  assessment  of  compensation,"  which  ''jury  shall  be  dravni  and  the 
trial  proceed  as  in  other  civil  actions.'*  In  Sec.  16  (Lan.  Rev.  Stat. 
3593;  B.  1536-109)  it  is  provided,  ''that  no  delay  in  the  proceedings 
shall  be  occasioned  by  doubt  as  to  the  ownership  of  any  property,  or 
as  to  the  interests  of  the  respective  owners,  but  in  such  cases  the  court 
shall  require  a  deposit  of  the  money  allowed  as  compensation  for  the 
whole  property  or  the  part  in  dispute;  and  in  all  cases,  as  soon  as  the 
corporation  shall  have  paid  the  compensation  assessed,  or  secured  its 
payment  by  a  deposit  of  money  under  the  order  of  the  court,  posses- 
sion of  the  property  may  be  taken." 

This  section  further  provides,  that  "The  assessment  shall  be  in 
writing,  signed  by  the  jury,  and  shall  be  so  made  that  the  amount 
payable  to  the  owners  of  each  lot  or  parcel  of  land  may  be  ascertained." 

The  statute  does  not  say  that  the  assessment  shall  be  so  made  thaf 
the  value  of  the  interest  of  each  owner  in  each  lot  or  parcel  of  land 
shall  be  ascertained. 

After  such  verdict  and  necessarily  after  judgment  thereon,  Sec. 
18  (Lan.  Rev.  Stat.  3595;  B.  1536-111)  provides,  that  "The  court 
shall  make  such  order  as  to  the  payment,  deposit  or  distribution  of 
the  amounts  assessed  as  may  seem  proper,  may  require  adverse  claim- 
ants to  all  or  any  part  of  the  money  or  property  to  interplead  and 
fully  determine  their  rights  in  the  same  proceeding  and  may  direct 
the  time  and  manner  in  which  possession  of  the  property  condemned 
shall  be  taken  or  delivered,  and  may,  if  necessary^  enforce  any  order 
giving  possession."  And  further  provides  that,  "upon  the  payment 
or  deposit  by  the  corporation,  of  the  amount  assessed,  as  ordered  by 
the  court,  an  absolute  estate  in  fee  simple  shall  be  vested  in  said  cor- 
poration, unless  a  lesser  estate  or  interest  is  asked  for  in  the  applica- 
tion." 

In  this  section  the  only  assessment  by  the  jury  contemplated  by 
the  statutes  is  the  value  of  the  lot  or  parcel  of  ground,  for  how  other- 
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wise  could  the  city  be  vested  with  the  estate  in  fee  simple,  or  with 
the  full  estate  or  interest  in  such  lot  asked  for  in  the  petition! 

In  none  of  these  sections  can  the  words,  ''each  lot  or  parcel  of 
land,"  mean  each  separate  interest  in  any  lot  or  parcel  of  land.  Nor 
is  there  in  any  such  sections  any  requirement  that  the  value  of  the 
several  interests  in  the  said  lot  or  parcel  of  land  shall  be  separately 
ascertained,  until  after  the  verdict  has  been  made  final  by  judgment 
thereon.  When  the  time  arrives  for  the  distribution  of  the  amount  of 
compensation  assessed  as  to  any  lot,  the  court,  if  advisable,  or  if  the 
parties  are  entitled  thereto,  can  and  will  submit  issues  of  fact  to  a  jury 
**as  in  other  civil  actions."  If,  therefore,  the  several  owners  of  sepa- 
rate interests  in  any  lot  as  to  their  respective  parts  of  such  compensation, 
are  entitled  to  a  jury,  the  exercise  of  such  rights  is  not  precluded  by 
the  municipal  code  as  now  construed.  Such  right,  to  say  the  least,  is 
doubtful,  but  is  not  necessary  to  be  determined  until  the  time  for  dis- 
tribution  arrives. 

Section  22  (Lan.  Rev.  Stat.  3599;  B.  1536-115)  provides,  that  if 
the  city  fails  to  pay  for  or  take  possession  ''within  six  months  after 
the  assessment  of  compensation,"  its  right  so  to  do  "on  the  terms  of 
the  assessment"  shall  cease. 

The  primary  object  of  these  proceedings  seems  to  be  to  ascertain 
the  amount  which  the  city  must  pay  or  deposit  before  taking  posses- 
sion, or  before  being  put  to  its  election  as  to  whether  or  not  it  will 
take  upon  the  terms  of  the  assessment,  and  this  amount  or  assessment 
being  ascertained  as  to  each  lot  after  all  parties  interested  therein  have 
had  an  opportunity  to  take  part  in  the  ascertaining  of  this  amount, 
to  permit  all  questions  .of  separate  or  conflicting  ipterests  to  be  deter- 
mined after  the  city  has  elected  to  take.  After  the  owners  of  such 
separate  or  conflicting  interests  have  been  properly  made  parties  in 
the  assessment  of  the  value  of  each  lot  or  parcel  of  land,  and  the  money 
has  been  deposited  under  the  orders  of  the  court,  the  city  is  no  longer 
interested  in  any  further  proceedings. 

Moreover,  it  would  be  a  useless  proceeding  to  determine 
the  separate  value  of  the  several  interests  in  any  lot  or  parcel  .of  land 
if  the  city  should  not  elect  to  take,  or  to  determine  the  separate  value 
of  the  interests  of  the  lessor  and  lessee  until  the  lessee's  possession  is 
disturbed,  or  to  determine  the  value  of  his  unexpired  term,  when  the 
lease  is  a  short  term  of  months,  as  are  some  of  the  leasehold  interests  in 
this  case,  especially  if  the  proceeding  had  not  been  instituted  in  the 
common  pleas  court,  but  in  the  probate  or  insolvency  courts,  from 
whose  judgments  there  is  a  right  of  appeal  to  the  common  pleas  court, 
without  giving  the  city  the  right  to  deposit  the  money  or  take  the 
property  pending  the  appeal.    Even  after  judgment  by  the  common 
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pleas  court,  if  the  city  or  property  owners  should  prosecute  error  to 
the  judgment  of  the  court  upon  the  verdict  under  Sec.  21  (Lan.  Bev. 
Stat  3598;  B.  1536-114),  whether  the  city  elected  to  deposit  the  money 
and  take  the  property  pending  such  error  proceeding  or  not,  the  ques- 
tion of  distribution  as  between  the  lessor  and  lessee  or  other  interests 
could  not  be  finally  determined  until  the  verdict  and  judgments  had 
been  made  final  between  the  city  and  the  owners  of  the  lots  or  parcels 
of  ground.  If  the  city  should  not  elect  to  pay  or  deposit  the  money 
and  take  possession  before  the  termination  of  these  error  proceedings, 
the  lessee  would  not  be  disturbed  in  his  possession  and  the  pecuniary 
value  of  the  leasehold  interests  would  be  constantly  diminishing,  and 
that  of  the  lessor  increasing,  until  the  termination  of  the  lease. 

Certain  testimony,  such  as  the  rental  value,  has  in  some  cases 
been  held  to  be  relevant  as  between  lessor  and  lessee  in  the  determina- 
tion of  the  separate  values  of  their  several  interests,  but  has  been  held 
to  be  irrelevant  as  between  the  city  and  the  owneis  of  the  lots  or 
parcels  of  land.  If  the  jury  is  to  determine  the  separate  values  of  the 
several  interests  at  the  same  time  at  which  they  determine  the  value  of 
the  separate  lots,  what  rule  is  the  court  to  follow,  and  if  all  the  evi- 
dence competent  under  either  issue  is  admitted,  what  instructions  are 
to  be  given  to  the  jury? 

It  seems,  therefore,  that  the  objection  to  the  testimony  offered  by 
the  lessees  was  properly  sustained  not  only  in  accordance  with  the 
statutes,  but  in  furtherance  of  simplicity  in  the  iasues  to  be  presented 
to  the  jury  and  expedition  in  the  administration  of  justice  as  between 
the  parties. 


EXECUTORS   AND   ADMINISTRATORS— JUDGMENTS. 

[Clark  Common  Pleas,  1907.] 

Adolphus  H.  Smith  v.  Western  Union  Tel.  Co. 

1.  Determination  or  Competency  op  Tbust  Company  as  Bxeoutob  Cannot  be 

COIJiATERALLY  ATTACKED. 

Probate  courts  having  Jurisdiction  under  Art  4,  Sec.  8,  of  the  constitution 
and  Sec.  5995  Rev.  Stat,  in  all  testamentary  matters,  have  power  to  hear 
and  determine  the  competency  of  a  trust  company  to  perform  the  duties 
of  an  executor  under  Sees.  3821c  and  3821f  Rev.  Stat,  et  seq.  Having 
determined  the  competency  of  the  appointee,  though  wrongly  and  con- 
trary to  a  subsequent  decision  of  the  Supreme  Court,  its  Judgment  cannot 
be  attacked  collaterally  upon  a  motion  by  the  trust  company  after  such 
decision  asking  that  a  suit  brought  by  deceased  be  revived  in  its  nam« 
as  executor. 

•Reversed,  Western  Union  Tel.  Co.  v.  Savings  d  Trust  Co.  30  O.  C.  C.  380; 
without  report.  Union  Savings  Bank  d  Trust  Co,  v.  Telegraph  Co.  78  Ohio  St. 
398;  common  pleas  affirmed  on  rehearing.  Union  Savings  Bank  d  Trust  Co.  v. 
Telegraph  Co.  79  Ohio  St.  81. 
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2.  Pbesumption  of  Regulabitt  of  Pboceedings  in  Probate  Court.* 

The  probate  court  being  a  court  of  record,  it  follows  that  all  the  steps 
necessary  to  the  rendition  of  a  final  Judgment  have  been  taken;  hence, 
while  letters  of  administration  .attached  to  a  stipulation  may  not  show 
specifically  that  a  trust  company  was  legally  competent  to  exercise  the 
duties  of  an  executor,  such  finding  will  be  presumed. 

3.  Executor  a  De  Facto  Officer. 

An  executor  or  administrator  is  a  de  facto  officer.  Hence,  a  trust  company 
appointed*  executor  under  Sees.  3821c  and  3821  f  Rev.  Stat,  prior  to  the 
Supreme  Court's  holding  such  statutes  unconstitutional,  will  be  deemed 
a  de  facto  executor  until  removed  by  direct  attack  in  the  probate  court. 

[Syllabus  approved  by  the  court.] 

C.  L.  Spencer  and  E.'  S.  Houck,  for  plaintiff. 
Martin  &  Martin,  for  defendant. 

KUNKLE,  J. 

The  plaintiff  seeks  to  recover  damages  for  injuries  to  certain  of 
his  shade  trees.  It  is  claimed  they  were  marred  or  injured  by  the 
defendant  in  the  trimming  of  the  same.  The  case  was  brought  a 
number  of  years  ago. 

Upon  the  death  of  the  plaintiff  the  Union  Savings  Bank  &  Trust 
Company  was  appointed  executor  of  the  last  will  and  testament  of 
the  said  Adolphus  H.  Smith.  The  trust  company  accepted  such  ap- 
pointment, gave  bond,  entered  upon  the  discharge  of  its  duties  as  such 
executor,  and  since  said  date  has  been  acting  in  such  capacity. 

In  1904  the  trust  company  filed  a  motion  in  this  court  asking  that 
this  case  be  revived  in  its  name  as  such  executor.  A  conditional  order 
of  revivor  was  issued  upon  this  application,  and  the  defendant  filed 
an  answer  setting  forth  two  reasons  why  this  case  should  not  be  re- 
vived in  the  name  of  the  trust  company  as  such  executor. 

The  first  reason  so  assigned  is,  that  said  trust  company  is  not 
the  duly  appointed  and  qualified  executor  of  the  last  will  and  test€i- 
ment  of  Adolphus  H.  Smith ;  that  said  trust  company  has  no  authority 
to  act  as  such  executor,  is  not  the  legal  representative  of 'said  decedent, 
and  cannot  prosecute  this  case  for  or  on  account  of  the  said  decedent's 
estate. 

The  trust  company,  for  reply,  states  that  it  is  the  duly  appointed, 
qualified  and  acting  executor  of  the  last  will  and  testament  of  said 
decedent. 

An  agreed  statement  of  facts  has  been  filed  which  shows  that 
the  trust  company  was  appointed  such  executor  on  Augtist  11,  1902, 
by  the  probate  court  of  Clark  county,  Ohio;  that  it  accepted  such 
appointment;  qualified;  entered  upon  the  discharge  of  its  duties,  and 
since  said  date  has  been  acting  in  that  capacity.  A  copy  of  the  letters 
of  appointment  are  attached  to  the  stipulation.  It  is  also  agreed  that 
at  the  time  of  such  appointment  the  said  trust  company  was  and  ever 

Digitized  by  VjOOQIC 


Dec]  NISI  PRIUS  AND  GENERAL  TERMS.  639 

Smith  V.  Telegraph  Co. 

since  has  been  a  corporation  organized  under  the  laws  of  the  state  of 
Ohio. 

This  case  is  submitted  as  to  the  first  defense  in  defendant's  answer, 
upon  the  stipulation  of  the  parties,  the  pleadings  relating  to  such 
first  defense,  and  the  motion  of  the  defendant  for  judgment  in  its 
favor  on  said  pleadings  and  stipulation. 

The  legislature  of  Ohio,  prior  to  the "  appointment  of  said  trust 
company  as  such  executor,  enacted  Sees.  3821c,  3821f  Rev.  Stat,  et  seq., 
by  which  it  attempted  to  confer  upon  such  trust  companies  the  power 
to  take,  accept  and  execute  such  trusts.  In  Schumacher  v.  McCallip, 
69  Ohio  St.  500  [69  N.  E.  Rep.  986],  the  Supreme  Court,  February  2, 
1904  (several  years  after  the  appointment  of  said  trust  company  as 
such  executor) ,  held  that  trust  companies  are  without  capacity  to 
receive  and  exercise  appointments  as  administrators  of  the  estates  of 
deceased  persons,  because  the  legislation  evidencing  an  intention  to 
clothe  them  with  such  capacity  is  void,  being  of  a  general  nature,  and 
not  of  uniform  operation  throughout  the  state,  as  required  by  Art.  2, 
Sec.  26,  of  the  constitution'. 

It  is  conceded  that  the  trust  company  does  not  now  have  the 
power  or  authority  to  receive  or  accept  an  appointment  as  an  executor. 

It  is  claimed  by  the  Western  Union  Telegraph  Company,  that  by 
reason  of  the  invalidity  of  the  statutes  above  referred  to,  that  the  trust 
company  is  without  authority  to  appear  in  this  court  and  ask  for  a 
revivor  of  this  action  in  its  name. 

The  trust  company  claims  that  the  defendant  cannot  raise  this 
question  in  the  present  case,  as  such  a  proceeding  would  be  a  col- 
lateral impeachment  of  the  record  of  the  probate  court  appointing  it 
as  such  executor;  that  the  record  of  the  probate  court  as  to  this  ap- 
pointment is  final  and  conclusive,  until  it  has  been  reversed  or  modified 
by  a  direct  proceeding;  that  although  the  probate  court  would  not 
now  appoint  it  as  such  executor,  yet*  having  had  jurisdiction  and  having 
exercised  such  jurisdiction,  the  appointment  cannot  be  attacked  col- 
laterally; that  if  the  defendant  is  averse  to  the  trust  company  con- 
ducting the  affairs  of  this  estate,  that  its  appointment  as  such  executor 
must  be  attacked  in  a  direct  proceeding  in  the  court  where  the  original 
appointment  was  made. 

The  telegraph  company  admits  that  the  findings  of  the  probate 
court  are  final  and  conclusive  in  all  matters  in  which  it  had  jurisdiction 
or  power  to  act,  but  claims  that  the  probate  court  had  no  authority  in 
1902,  or  at  any  other  time,  to  appoint  an  executor,  except  in  cases  where 
such  executor  was  nominated  in  a  will;  that  although  Mr.  Smith  might 
have  nominated  the  trust  company  as  his  executor,  that  the  probate 
court  was  without  jurisdiction  to  appoint  the  trust  company  as  such 
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executor,  for  the  reason  that  the  legislature  has  limited  the  nomination, 
by  the  testator,  and  the  appointment  by  the  probate  court  of  executors, 
to  those  who  are  legally  competent;  that  by  virtue  of  the  decision  of 
the  Supreme  Court  it  has  been  determined  that  the  trust  company  is 
not,  and  at  the  time  of  this  appointment  was  not  legally  competent 
to  serve  as  an  executor,  and  that  therefore  the  probate  court  was  with- 
out jurisdiction  and  that  such  appointment  was  void. 

Many  of  the  authorities  cited  consist  of  decisions  of  the  courts 
of  other  states.  An  examination  shows  that  many  of  these  decisions 
are  from  states  where  the  probate  court  derives  its  authority  solely 
from  legislative  enactments;  some' are  from  states  where  the  probate 
court  is  not  a  court  of  record,  and  therefore  they  are  of  little  value 
in  the  determination  of  the  case  at  bar. 

Probate  courts  in  Ohio  derive  jurisdiction,  not  merely  from  stat- 
utory enactments,  but  also  from  the  constitution. 

Art.  4,  Sec.  8,  provides  that: 

*'The  probate  court  shall  have  jurisdiction  in  probate  and  testa- 
mentary matters,  the  appointment  of  administrators  and  guardians, 
the  settlement  of  the  accounts  of  executors,  administrators  and  guard- 
ians, •  •  •  and  such  other  jurisdiction,  in  any  county  or  coun- 
ties, as  may  be  provided  by  law." 

The  constitution  therefore  gives  the  probate  court  jurisdiction  in 
all  testamentary  matters. 

Section  5995  Rev.  Stat,  provides  that: 

'*When  any  will  shall  be  duly  proved  and  allowed,  the  probate 
court  shall  issue  letters  testamentary  thereon,  to  the  executor,  if  any 
be  named  therein,  if  he  is  legally  competent,  and  if  he  shall  accept 
the  trust,  and  shall  give  bond,  if  bond  required  to  discharge  the  same/' 
etc. 

An  examination  of  some  of  thQ  cases  cited  by  counsel  show  that 
the  limited  jurisdiction  of  the  probate  court  referred  to,  has  reference 
to  the  subject-matter  over  which  such  court  has  jurisdiction,  and  not 
to  its  jurisdiction  over  the  matters  in  reference  to  which  jurisdiction 
has  been  conferred. 

The  Supreme  Court,  in  Brown  v.  Reed,  56  Ohio  St.  264,  272  [46 
N.  E.  Rep.  982],  says: 

**  While  the  probate  court  is  of  limited  jurisdiction,  the  limitations 
chiefly  relate  to  subject-matters.  In  view  of  the  constitutional  and 
statutory  provisions  referred  to,  its  jurisdiction  to  correct  the  account 
of  an  executor  in  such  a  case  as  the  rejected  evidence  tended  to  show 
is  ample.  This  conclusion  is  in  harmony  with  the  view  generally  taken 
of  the  subject,  and  with  the  unvarying  tendency  to  enlarge  the  juris- 
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diction  of  the  probate  court  with  reference  to  the  subject  which  it 
embraces." 

Probate  courts  in  Ohio  are  courts  of  record,  and  their  jurisdictioil 
in  testamentary  matters  seems  unquestioned. 

The  Supreme  Court,  in  Sheldon  v.  Newton,  3  Ohio  St.  494,  says: 

"The  power  to  hear  and  determine  a  cause  is  jurisdiction;  and 
it  is  coram  judice  whenever  a  case  is  presented,  which  brings  this 
power  into  action." 

Judge  Ranneyj  in  rendering  the  opinion  in  this  case,  says,  page 
498: 

''A  settled  axiom  of  the  law  furnishes  the  governing  principles 
by  which  these  proceedings  are  to  be  tested.  If  the  court  had  juris- 
diction of  the  subject-matter  and  the  parties,  it  is  altogether  imma- 
terial how  grossly  irregular,  or  manifestly  erroneous,  its  proceedmgs 
may  have  been;  its  final  order  cannot  be  regarded  as  a  nullity,  and 
cannot,  therefore,  be  collaterally  impeached." 

If  the  probate  court  of  Clark  county  had  jurisdiction  to  prove 
the  will  of  Adolphus  H.  Smith  and  to  hear  and  determine  the  ques- 
tion as  to  whether  or  not  the  party  named  in  the  will  was  legally  com- 
petent to  be  appointed  as  executor;  and  if  the  probate  court  did  hear 
and  determine  the  question  of  the  competency  of  the.  person  nominated 
as  executor,  can  its  judgment  thereon  now  be  attacked  collaterally  t 

Can  the  judgment  of  the  probate  court  to  the  effect  that  the  trust 
company  was  legally  competent  to  be  appointed  as  executor  be  at- 
tacked by  the  defendant  in  this  proceeding,  wherein  the  trust  com- 
pany, as  such  executor,  attempts  to  recover  from  the  defendant  on  a 
claim  in  favor  of  the  decedent  t 

One  of  the  leading  cases  in  Ohio  on  the  subject  of  the  authority 
and  jurisdiction  of  probate  courts  is  that  of  Shroyer  v.  Eichmond.  16 
Ohio  St.  455.  This  case  has  never  been  overruled.  The  Supreme 
Court,  Scohey  v.  Gano,  35  Ohio  St.  550,  has,  to  some  extent,  dis- 
tinguished this  case,  but  Shroyer  v.- Richmond  has  been  quoted  and 
approved  by  the  Supreme  Court  in  many  cases,  both  before  and  since 
the  decision  of  Scobey  v.  Oano,  and  especially  in  the  following  cases: 
Siifel  V.  Metz,  34  Ohio  St.  396;  Lindemann  v.  Ingham,  36  Ohio  St.  1, 
15;  King  v.  Bell,  36  Ohio  St.  460,  470;  WehrU  v.  Wehrle,  39  Ohio  St. 
365,  366;  Arrowsmith  v.  Harfnoning,  42  Ohio  St.  254,  262;  Railroad 
Co.  V.  Belle  Centre,  48  Ohio  St.  273,  291. 

The  Supreme  Court,  in  Shroyer  v.  Richm^md,  supra,  holds  that  jur- 
isdiction attaches  whenever  the  application  is  made  for  its  exercise  in  a 
given  case  and  that  no  irregularity  in  the  proceedings,  or  mistake  of 
law  in  the  decision  of  the  question  arising  in  the  case,  will  render  the 
order  of  appointment  void,  or  subject  it  to  impeachment  collaterally. 
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The  probate  court  is  a  court  of  record,  and  it  follows  that  all 
of  the  steps  necessary  to  the  rendition  of  a  final  judgment  have  been 
taken  whether  the  facts  are  set  forth  in  the  record,  or  whether  they 
are  not.  While  the  letters  of  administration  attached  to  the  stipulation 
in  this  case  may  not  specifically  show  that  the  probate  court  found 
that  the  trust  company  was  legally  competent  to  exercise  the  duties  of 
an  executor,  yet  it  must  have  so  found,  and  it  being  a  court  of  record, 
such  finding  will  be  presumed  whether  it  does  or  does  not  appear  upon 
the  record. 

When  the  court  found  and  determined  that  the  trust  company 
was  legally  competent — that  it  had  authority  to  accept  the  duties  and 
exercise  the  powers  of  an  executor — ^was  it  not  such  a  finding  and 
judgment  on  the  part  of  the  probate  court  as  can  be  -attacked  only 
by  a  direct  proceeding? 

The  finding  and  judgment  of  the  probate  court  was  a  mistake  of 
law,  but  if  judgments  can  be  attacked  collaterally  because  judges  have 
made  mistakes  in  the  construction  of  statutes,  then  many  judgments 
are  open  to  collateral  attack. 

It  may  be  well  to  note  that  the  decision  of  the  Supreme  Court,  Schu- 
maker  v.  McCallip,  supra,  was  rendered  in  a  case  in  which  error  was 
prosecuted  from  .the  probate  court  to  the  Supreme  Court  in  regard 
to  the  appointment  of  a  trust  company  as  administrator.  The  deci- 
sion was  not  rendered  in  a  case  wherein  the  judgment  of  the  probate 
court  was  attacked  collaterally. 

In  Toledo  &  0.  C.  i2y.  v.  Beard,  11  Circ.  Dec.  406  (20  R.  681), 
the  first  paragraph  of  the  syllabus  is  as  follows: 

**The  probate  court  has  exclusive  jurisdiction  in  proceedings  to 
appoint  administrators  of  the  estates  of  deceased  persons,  and  where 
the  jurisdiction  of  the  probate  court  once  attaches,  that  court  has  full 
power  to  hear  and  determine  all  questions  arising  in  the  case,  and 
such  determination  cannot  be  collaterally  attacked." 

In  this  case  the  court  say,  page  409: 

''We  think  that  the  question  as  to  the  qualification  and  appoint- 
ment of  this  administrator  was  determined  by  the  probate  court,  and 
cannot  be  collaterally  questioned  in  this  case." 

In  Railroad  Co.  v.  Belle  Centre,  supra,  the  first  paragraph  of  the 
syllabus  is  as  follows: 

"The  probate  courts  of  this  state  are  courts  of  record,  competent 
to  decide  on  their  own  jurisdiction,  and  exercise  it  to  final  judgment; 
and  their  records  import  absolute  verity." 

The  court,  in  its  decision  in  this  case,  quotes  at  length  and  ap- 
proves the  principles  announced  in  Shroyer  v.  Richmond,  supra. 
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In  Carr  v.  JTirfZ,  65  Ohio  St.  394,  396  [62  N.  E.  Rep.  439  j  87  Am.  St. 
Bep.  623;  58  L.  R.  A.  641],  the  Supreme  Court,  in  rendering  the  de- 
cision in  that  ease,  tises  the  following  language  : 

''It  is  further  claimed  that  there  was  no  authority  under  section 
6018,  Revised  Statutes,  for  the  appointment  of  an  administrator  de 
bonis  non,  as  in  his  application  he  stated  that  there  were  no  assets, 
and  did  not  aver  that  there  were  any  debts  to  be  paid.  We  may  say 
that,  from  the  record,  it  seems  quite  doubtful  on  the  showing  made, 
whether  the  court  had  authority  to  appoint  an  administrator  in  the 
first  instance,  or  to  appoint  a  successor  on  his  death.  But  be  that  as 
it  may,  we  think  their  appointment  cannot  be  questioned  in  a  col- 
lateral proceeding.  There  should  have  been  some  direct  proceeding 
for  the  purpose.  Here  it  is  collateral  to  the  proceeding,  being  one  to 
sell  lands;  and  it  is  contrary  to  the  policy  of  our  law  to  permit  a 
question  of  the  kind  to  be  raised  in  a  collateral  proceeding." 

Counsel  for  defendant,  in  addition  to  the  authorities  cited  from 
other  states,  have  also  cited  certain  decisions  of  our  Supreme  Court, 
which  it  is  claimed  should  control  in  the  determination  of  this  case. 
We  have  examined  the  case,  Dennison  v.  Talmage,  29  Ohio  St.  433,  and 
think  that  the  decision  in  that  case  was  based  on  the  fact  that  the 
court  had  no  jurisdiction  of  the  subject-matter;  it  certainly  will  not 
be  contended  that  the  probate  court  has  no  jurisdiction  of  the  sub- 
ject-matter of  appointing  executors.  Hoffman  v.  Fleming,  66  Ohio 
St.  143,  157  [64  N.  E.  Rep.  63],  so  cited,  the  court,  in  answering  one 
of  the  arguments  of  counsel,  indulge  in  a  discussion  as  to  whether 
or  not  the  record  on  its  face  shows  that  the  decedent  was  a  resident 
of  West  Virginia.  They  answer  the  suggestions  of  counsel  upon  that 
point  by  holding  that  the  record  does  not  show  upon  its  face  that  the 
decedent  was  a  resident  of  West  Virginia. 

What  the  decision  would  have  been  had  they  found  that  the  word 
"late"  meant  *'last,"  we  do  not  know.  The  court  concludes  its  argu- 
ment on  that  proposition  by  saying : 

**We  cannot  know  what  evidence  may  have  been  adduced  in  the 
probate  court  of  Franklin  county,  Ohio,  to  show  that  the  last  residence 
of  the  testatrix  was  within  the  jurisdiction  of  the  court.  Neither  the 
verity  of  the  record  nor  the  jurisdiction  of  the  court  to  do  what  it  did 
do,  was  challenged  in  any"  direct  proceeding.  Can  it  be  done 
now  in  this  action  t" 

We  have  also  examined  the  case,  Scohey  v.  Ocno,  supra.  The 
doctrine  announced  in  that  case,  at  first  reading,  does  seem  opposed 
to  the  decision,  Shroyer  v.  Richmond,  supra,  and  the  many  decisions 
of  the  Supreme  Court,  both  before  and  after  Scohey  v.  Gano.  A  care- 
ftil  examination  of  the  facts  in  that  case,  however,  and  of  the  decision 
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of  the  court,  we  think  warrants  the  conclusion  that  the  decision  was 
based,  as  the  court  itself  says,  on  the  circumstances  of  that  particular 
case. 

We  are  unable  to  discuss  the  numerous  authorities,  outside  of 
Ohio,  cited  by  counsel  for  defendant.  Some  of  these,  for  reasons  here- 
tofore suggested,  are  not  applicable;  others  are  not  applicable  for  the 
reason  that  the  decision  was  rendered  in  a  case  that  was  taken  up  on 
appeal  or  error,  and  therefore  was  not  in  a  case  wherein  the  judgment 
of  the  lower  court  was  collaterally  attacked.  We  call  attention,  how- 
ever, to  two  of  the  cases  so  cited,  viz.,  Chew  v.  Brumagen,  80  U.  S.  (13 
Wal.)  497  [20  L.  Ed.  663],  and  Berney  v.  Drexel,  12  Fed.  Rep.  393. 
If  these  cases  are  to  be  considered  as  authority  in  Ohio,  then  they  con- 
clusively determine  the  issues  involved  in  the  case  at  bar,  against 
oounsel  citing  them. 

The  court  say,  in  the  syllabus  of  the  case  Berney  v.  Drexel,  page 
393: 

''The  decision  of  the  surrogate  as  to  the  competency  of  a  person 
to  serve,  to  whom  letters  testamentary  were  issued,  cannot  be  col- 
laterally attacked." 

If  the  attention  of  the  probate  court  was  called  to  this  matter 
by  anyone  having  an  interest  in  either  the  estate  of  Adolphus  H. 
Smith,  or  in  this  suit,  we  think  there  is  no  doubt  but  that  the  mistake 
of  law  formerly  made  by  the  probate  court  would  be  corrected. 

Judge  Rockel,  in  his  work  on  Ohio  Probate  Court  Practice,  at 
Section  211,  says: 

**It  may  be  said  to  be  an  inherent  power  residing  in  every  court 
to  correct  an  error  which  may  have  been  committed.  This  the  court 
might  do  of  its  own  motion,  although  it  will  not  generally  so  set  aside 
an  appointment  which  has  been  wrongfully  made." 

Judge  Gray,  in  Waters  v.  Stickney,  94  Mass.  (12  Allen;  1  [90 
Am.  Dec.  122],  says: 

*'This  power  does  not  make  the  decree  of  the  court  of  probate 
less  conclusive  in  any  other  court,  or  in  any  way  impair  the  probate 
jurisdiction;  but  renders  that  jurisdiction  more  complete  and 
effectual." 

Section  6017  Rev.  Stat,  gives  the  probate  court  the  right  to 
remove  an  executor  for  the  various  reasons  therein  enumerated, 
and  also  gives  the  probate  court  the  right  to  remove  an  executor  for 
any  other  cause  which  in  the  opinion  of  the  court  renders  it  for  the 
interest  of  the  estate  that  such  executor  or  administrator  be  removed. 

The  supreme  court  of  Alabama,  Kroger  v.  Franklin,  79  Ala.  505, 
says: 
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''When  letters  of  administration  have  been  granted  improvidently 
or  irregularly,  the  court  granting  the  same  has  the  inherent  power  to 
revoke  them,  either  on  its  own  motion  or  on  the  application  of  any 
person  in  interest."    •    •    •  . 

Counsel  for  plaintiff  contend  that  the  defendant  can  in  no  way 
be  affected  by  the  present  executor  securing  this  revivor,  as  the  exec- 
utor is  at  least  an  executor  de  facto,  and  its  acts  bind  everyone  until 
it  is  actually  removed. 

The  defendant  insists  that  the  appointment  is  absolutely  void, 
and  that  the  doctrine  relating  to  de  facto  officers  applies  only  to  pub- 
lic officers,  and  not  to  such  officers  as  administrators, 'executors,  guard- 
ians, etc.  If  the  trust  company  is  a  (26  facto  executor,  then  its  acts 
would  be  binding  until  it  was  removed  by  direct  proceedings  in  the 
probate  court.  The  decision  of  the  circuit  court.  Union  8av.  Bank  & 
Tr.  Co.  V.  Smith,  26  O.  C.  C.  317  (4  N.  S.  237),  would  seem  to  in-  , 
dicate  that  the  court  did  not  consider  the  appointment  of  a  trust  com- 
pany as  executor  as  being  absolutely  void.  The  court  held,  in  that 
case,  that  where  a  trust  company  which  was,  without  objection,  ap- 
pointed executor  of  an  estate  by  the  probate  court  prior  to  the  recent 
decision  of  the  Supreme  Court  holding  Sees.  3821c  and  3821f,  uncon- 
stitutional, and  which  has  since  performed  and  the  estate  received 
the  benefits  of.  such  services,  is  entitled  to  reasonable  compensation 
therefor. 

The  Supreme  Court  in  rendering  the  decision  Scohey  v.  Oano, 
relied  upon  by  counsel  for  defendant,  says,  page  554: 

''Amanda,  being  the  administratrix  of  Horatio  S.  Kinney,  was 
ineligible  to  be  guardian  of  the  estate  of  a  minor  who  was  interested 
in  the  estate  of  decedent.    She  was  merely  a  guardian  de  facto." 

If  the  reasoning  of  the  Supreme  Court  in  Scobey  v.  Oano  is 
correct,  then  the  trust  company  is  a  do  facto  executor,  and  the  de- 
fendant cannot  be  prejudiced  by  its  actions  in  this  case. 

We  think  the  probate  court  had  jurisdiction  to  hear  and  determine 
the  question  as  to  whether  or  not  the  trust  company  was  legally  com- 
petent to  exercise  the  powers  and  perform  the  duties  of  executor.  If 
the  probate  court  has  not  jurisdiction  to  hear  and  determine  the  ques- 
tion of  the  competency  of  an  executor  named  in  the  will,  what  tribunal 
has  jurisdiction  to  hear  and  determine  such  questions  primarily!  The 
common  pleas,  circuit  and  supreme  courts  may  review  the  judgment  of 
the  probate  court  in  these  matters,  but  certainly  neither  of  these  courts 
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has  original  jurisdiction  to  hear  and  determine  the  question  as  t^ 
whether  or  not  the  executor  named  in  the  will  is  competent. 

We  think  the  probate  court  not  only  has  such  jurisdiction,  but 
that  it  exercised  it  in  this  case.  Its  determination  on  the  question 
of  the  competency  of  the  executor  was  wrong,  but  we  think  its  judg- 
ment cannot  be  attacked  collaterally. 

The  case  will  be  revived  in  the  name  of  the  trust  company  as  such 
executor. 


INTOXICATING  LIQUORS— TAXATION, 

[Superior  Court  of  Cincimiati,  1904.] 
D.  H.  Bau>win  &  Co.  V.  Nannie  Pelton  bt  al. 

Dow  Tax  Lusn  Sufekiob  to  aix.  Otkeb  Lebns. 

Lien  of  the  state  for  taxes  under  the  Dow  law  takes  precedence  of  other 
Hens,  eyen  a  purchase  money  mortgage.  Possession  of  property  is  con- 
dusiye  eyidence  of  ownership  under  tax  laws.  The  fact  that  the  business 
in  which  the  property  is  used  is  unlawful  does  not  affect  the  right  of  ths 
state  to  collect  the  tax  by  sale. 

[Syllabus  by  the  court] 

Drausin  Wulsin,  for  plaintiff. 

Ampt,  Ireton,  Collins  &  Schoenle,  county  solicitors,  for  defend- 
ant. 

HOSEA,  J. 

Petition  was  filed  September  17,  1903,  in  foreclosure  of  a  chattel 
mortgage  dated  March  19,  1901,  to  secure  balance  of  purchase  money 
due  upon  a  piano;  and  recites  the  fact  of  seizure  by  John  H.  Gibson, 
treasurer  of  Hamilton  county,  and  threat  of  sale.  The  court  is  asked 
to  take  possession  by  a  receiver,  to  marshal  liens,  etc.  On  the  same 
day,  the  sheriff  was  appointed  receiver. 

Gibson,  treasurer,  by  way  of  cross  petition,  sets  up  due  proceed- 
ings under  the  Dow  law  (act  92  O.  L.  34;  Sec.  4364-9  Rev.  Stat,  et  seq.)y 
whereby  the  property  was  levied  upon  and  seized  by  the  treasurer  for 
the  nonpayment  of  the  tax  therein  provided  for,  assessed  against  the 
principal  defendant,  Pelton,  for  one  year  from  the  fourth  Monday 
in  May,  1903,  and  claiming  that  such  levy  takes  precedence  of  all  other 
liens. 

It  is  also  alleged  that  the  principal  defendant,  Pelton,  kept  the 
premises  as  an  improper  house  in  connection  with  the  sale  of  liquor. 

The  treasurer  asks  for  a  sale  and  satisfaction  of  his  lien  of  $436.80. 

Upon  the  hearing  it  was  shown  that  the  piano  was  sold  by  the 
plaintiff  and  a  chattel  mortgage  duly  taken  upon  deferred  payments, 
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and  was  valid  as  to  a  balance  of  about  $40  remaining  unpaid  at  the 
date  of  levy;  that  the  defendant,  Nannie  Pelton,  kept  an  improper 
house,  and  sold  liquors;  and  that  the  piano  was  part  of  the  furniture 
of  the  establishment,  all  of  which  was  duly  levied  upon  for  the  Dow 
tax  and  penalties. 

The  question  raised  and  argued  in  the  case,  is  whether  the  lien 
of  the  state  for  the  tax  under  the  Dow  law  can  take  precedence  of 
the  lien  of  purchase  money  mortgage. 

The  statute  in  question  contains  the  following  provisions: 

Section  4364-9.  **Upon  the  business  of  traflScking  in  spirituous, 
vinous,  malt,  or  any  intoxicating  liquors,  there  shall  be  assessed 
yearly,  and  shall  be  paid  into  the  county  treasury,  as  hereinafter  pro- 
vided, by  every  person,  corporation  or  copartnership  engaged  therein, 
and  for  each  place  where  such  business  is  carried  on  by  and  for  such 
person,  corporation  or  copartnership,  the  sum  of  three  hundred  and 
fifty  dollars." 

Section  4364-10  provides  for  the  lien  of  the  assessment  on  real 
property,  and  the  time  and  manner  of  payment. 

Section  4364-11  provides  for  apportioning  the  assessment  to  the 
portion  of  the  assessment  year  covered,  and  for  refunder  in  proper 
cases  in  accordance  therewith. 

Section  4364-12  provides  for  the  collection  by  the  county  treasurer 
in  case  of  a  refusal  to  pay,  by  distress  and  sale,  as  upon  execution, 
of  the  goods  and  chattels  of  such  person,  corporation,  pr  copartnership. 

*'And,  in  case  of  the  refusal  to  pay  the  amount  due,  he  shall  levy 
on  the  goods  and  chattels  of  such  person,  corporation  or  copartnership, 
wherever  found  in  such  county,  or  on  the  bar  fixtures  or  furniture, 
liquors,  leasehold  and  other  goods  and  chattels,  used  in  carrying  on 
such  business,  which  levy  shall  take  precedence  of  any  and  all  liens, 
mortgages,  conveyances,  or  encumbrances  hereafter  taken  or  had  on  such 
goods  and  chattels  so  used  in  carrying  on  such  business;  nor  shall 
any  claim  of  property  by  any  third  person  to  such  goods  and  chattels, 
so  used  in  carrying  on  such  business,  avail  against  such  levy  so  made 
by  the  treasurer,"  etc. 

The  language  of  the  statute  is  explicit,  and  leaves  little  room  for 
discussion  of  its  meaning.  The  question  of  the  case  under  this  stat- 
ute is  not,  broadly,  whether  the  property  of  A  can  be  taken  to.satisfy 
a  tax  assessed  against  B,  but  whether  property  of  A  used  by  B  in 
carrying  on  a  certain  business  can  be  seized  to  satisfy  a  tax  assessed 
against  B  in  respect  to  such  business. 

The  distinction  is  incidentally  touched  upon  in  the  case  of  Lake 
Shore  cfe  M.  8.  By.  v.  Roach,  80  N.  T.  339,  which  arose  upon  a  tax  law 
providing  that  goods  and  chattels  in  possession  of  or  upon  the  lands 
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of  a  person  against  whom  a  tax  is  assessed  shall  be  deemed  to  belong 
to  him,  '*and  no  claim  of  property  made  thereto  by  any  other  person 
shall  be  available  to  prevent  a  sale." 

Here  the  court  points  out  that  while  the  purpose  of  the  statute 
is  to  facilitate  the  collection  of  taxes  and  prevent  embarraasment  to 
the  government  through  fraud  and  collusion  of  parties,  yet  it  must 
be  construed  reasonably,  and  did  not  apply  to  property  of  another 
incidentally  and  temporarily  upon  the  land  of  the  tax  debtor  ''and  in 
possession  of  the  owner  for  his  own  purposes." 

The  taxing  power  of  the  state  being  vested  in  the  general  assembly, 
the  judiciary  is  not  concerned  in  the  question  of  the  propriety  of  the 
law  except  it  be  shown  that  the  mode  of  exercise  of  the  power 
transcends  the  limits  fixed  by  the  constitution.    1  Cooley,  Taxation  47. 

I  do  not  understand  the  constitutional  question  is  raised  by  the 
defendant  here,  but  it  has  been  settled  in  favor  of  the  law  in  Adler  v. 
Whiiheck,  44  Ohio  St.  539  [9  N.  E.  Rep.  672],  and  also  in  Anderson 
V.  Brewster,  44  Ohio  St.  576  [9  N.  E.  Rep.  683],  which  have  been 
further  approved  in  State  v.  Montgomery  Co,  (Aud.)  68  Ohio  St.  635, 
644   [10  N.  E.  Rep.  1062]. 

Indeed,  the  constitutional  validity  of  laws  of  this  character  mak- 
ing the  possession  of  property  conclusive  evidence  of  ownership  under 
tax  laws  seems  to  be  well  established  in  cases  analogous  to  the  present. 
From  an  examination  of  some  of  these  cases  it  would  seem  that  the 
Dow  law  had  been  framed  in  view  of  the  principles  there  enunciated. 

Thus,  in  Morrow  v.  Dows,  28  N.  J.  Eq.  459,  the  third  syllabus  is : 

"The  legislature  has  power  to  make  taxes  a  lien  paramount  to  all 
rights  which  the  citizen  may  acquire  in  lands;  and  mortgages,  or  liens 
taken  after  the  enactment  of  such  law,  would  be  postponed  to  tht?  pay- 
ment of  the  public  revenues.'' 

The  court  in  the  opinion  calls  attention  to  the  fact  that  liens  are 
purely  statutory  in  their  origin  and  says  that — 

"It  is  an  essential  attribute  of  government  that  power  should 
inhere  in  the  legislature  to  make  the  taxes  (without  which  it  cannot 
be  maintained  and  supported),  liens  on  property  paramount  to  all 
rights  that  may  be  acquired  by  the  citizen.  The  right  to  establish  the 
preference  necessarily  results  from  the  right  to  tax  by  uniform  laws  of 
taxation,  all  such  property  as  may  be  requisite  to  the  execution  of 
its  functions.  Mortgages  or  liens,  taken  by  the  individual,  after  the 
enactment  of  such  laws,  would  unquestionably  be  subject  to  be  post- 
poned to  the  pajrment  of  the  public  revenues." 

Similar  views  and  rulings  appear  in  Dale  v.  McEvers,  2  Cow.  (N. 
Y.)  118;  Parker  v.  Baxter,  68  Mass.  (2  Gray)  185. 
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In  Hersee  v.  Porter,  100  N.  T.  403  [3  N.  E.  Rep.  338],  the  general 
question  is  elaborately  reviewed  and  discussed  upon  a  tax  statute  pro- 
viding for  distress  of  goods  and  chattels  in  possession,  and  a  clause 
that  "no  claim  of  property  to  be  made  thereto  by  another  person  shall 
be  available  to  prevent  a  sale."  In  the  case  cited,  as  in  the  case  at 
bar,  the  mortgagee  permitted  the  mortgagor  to  retain  possession  after 
default. 

After  discussing  the  constitutional  question  and  showing  that  the 
provision  was  not  a  new  remedy,  the  court  continues,  page  411: 

''Each  individual  in  the  community  has  notice  of  the  law,  and 
is  presumed  to  understand  that  if  his  chattels  are  by  his  consent  or 
permission  in  the  possession  of  another,  they  can  be  taken  for  a  tax 
against  the  person  in  possession.  The  law  was  probably  framed  to 
prevent  fraud  or  collusion,  and  disputes  as  to  title,  and  each  individual 
in  the  community  may  be  assumed  to  have  consented  that  his  property 
shall  be  subject  to  the  right  of  the  state  in  this  way  to  enforce  the 
power  of  taxation.  •  •  '•  As  between  the  owner  of  the  property 
seized  and  the  person  taxed,  the  latter  ought  to  have  paid  the  tax,  and 
we  see  no  reason  to  doubt  that  if  the  payment  is  enforced  out  of  an- 
other's property  in  his  possession,  the  true  owner  has  a  remedy  against 
the  person  who  ought  to  have  paid  it. 

*'The  proceeding  •  •  •  was  an  execution  of  a  power  of  gov- 
ernment in  respect  to  taxation,  and  although  the  right  to  take  the 
plaintiflF's  property  for  the  tax  was  not  adjudged  in  a  legal  proceeding, 
the  act  of  the  legislature,  and  the  acts  of  the  administrative  officers 
thereunder,  are,,  we  think,  due  process  of  law  within  the  meaning  of 
the  constitution." 

See,  also,  Sheldon  v.  Van  Bushirk,  2  N.  T.  473;  Lake  Shore  & 
M.  S,  Ry.  V.  Roach,  80  N.  Y.  339 ;  Sears  v.  Cottrell,  5  Mich.  251 ;  Dunlap 
V.  Gallatin  Co.  15  111.  7. 

It  is  claimed  in  defense  that  the  provisions  of  the  statute  cutting 
out  mortgages  and  other  liens  should  not  b.e  held  to  apply  to  a  ven« 
dor's  lien,  because  (1)  the  lien  of  the  vendor  is  the  highest  and  best 
known  for  the  law,  and  (2)  as  the  sale  of  liquor  in  a  house  of  this 
character  is  unlawful,  the  seller  cannot  be  held  to  have  contemplated 
such  use  of  the  mortgaged  property  at  the  date  of  sale. 

As  to  the  first  proposition,  it  is  sufficient  to  say  that  the  statute 
makes  no  distinction  between  a  vendor's  mortgage  and  any  other. 
**The  statute  does  not  inquire" — as  was  said  in  Hersee  v.  Porter, 
supra, — "whether  the  legal  title  is  in  A  or  B,  but  conclusively  ad- 
judges it  to  be  in  the  person  taxed  for  the  purposes  of  seizure  and 
sale,  provided  it  is  in  his  possession.  For  the  purpose  of  collecting  the 
tax,  the  actual  ownership,  in  contemplation  of  the  statute,  follows  the 
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actual  possessioB.  The  possession  under  the  statute  is  not  merely  a 
badge  of  ownership,  it  is  title,  so  as  to  subject  the  property  to  seizure 
and  sale  for  a  tax  against  the  possessor." 

The  intention  of  the  owner  of  the  property,  therefore,  can  make 
no  difference  in  the  application  of  the  law.  And  a  little  reflection 
upon  the  endless  possibilities  of  defeat  to  the  state  in  the  collection  of 
such  taxes  under  the  rule  contended  for  here,  will  satisfy  the  mind 
that  any  other  construction  of  the  law  would  practically  defeat  its 
operation.  It  is  not,  therefore,  to  be  regarded  as  an  unnecessarily 
harsh  rule,  but  one  absolutely  necessary  to  secure  the  rights  of  the. 
state,  and  therefore  demanded  by  the  public  interest.  The  owner,  as 
one  of  the  general  public,  has  conferred  upon  the  legislature  the  power 
in  question,  and  is  interested  in  upholding  it  in  behalf  of  the  state 
in  a  higher  degree  than  in  defeating  it  in  respect  of  his  private  in- 
terest as  an  individual.  M'Cullough  v.  Maryland,  17  U.  S.  (4  Wheat.) 
316,  428   [4  L.  Ed.  579]. 

The  fact  that  the  business  is  an  unlawful  one  does  not  affect  the 
right  of  the  state  to  collect  the  tax.  As  was  pointed  out  by  Beldon,  J., 
in  DeMonte  v.  Pabst,.  14  Dec.  97,  siting  the  language  of  Judge  Pugs- 
ley  in  Stevenson  v.  Hunter,  5  Dec.  27  (2  N.  P.  300) : 

**It  would  be  an  anomaly  to  hold  that  a  violation  of  the  law  re- 
lieves from  the  payment  of  the  tax.  The  result  would  be  that  those 
who  are  lawfully  engaged  in  carrying  on  the  business  must  pay  the 
•tax,  while  those  who  carry  on  the  business  in  violation  of  the  law  are 
exempt.  This  would  be  putting  a  premium  on  disobedience  to  the 
law.'' 

And  the  same  point  was  decided,  upon  unlawfulness  created  by  a 
municipal  ordinance,  in  Conwell  v.  Sears,  65  Ohio  St.  49  [61  N.  E.  Rep. 
155],  in  which  case  Judge  Shauck  remarks  that  at  the  time  the  Dow 
law  was  passed,  and  for  a  half  century  before,  there  was  a  statute 
forbidding  throughout  the  state  the  sale  of  intoxicating  liquors  to  be 
drank  on  the  premises  where  sold ;  and  that  the  growth  of  the  business, 
notwithstanding  the  interdiction  of  the  traffic,  showed  that,  although 
unlawful,  it  continued  to  exist;  and  therefore  the  Dow  law  must  be 
taken  to  apply  to  the  facts  as  they  existed,  and  that  it  was  purposely 
drawn  **in  terms  that  admit  of  no  exception." 

The  action  of  the  treasurer  is  sustained,  and  upon  sale  of  the 
property  distribution  will  be  made  in  accordance  with  these  holdings. 
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Benton  t.  Carbonic  Co. 

CONTRACTS— SALE. 

[Hamilton  Common  Pleas,  1908.] 
W.  K.  Benton  v.  Standabd  Carbonic  Co. 

Sale  of  Bubinssb  EFTEcrme  Dischabge  of  Employe  aiid  Matubitt  of  Non 
OiYEN  TO  Secure  his  Position. 
Sale  of  that  part  of  a  corporation's  business  at  the  end  of  the  first  year  for 
which  It  obtained  a  loan,  giving  Its  promissory  note  therefor,  payable 
In  two  years  without  Interest,  on  condition  that  the  payer's  son  be  giren 
employment  for  an  equal  period  of  time  without  discharge,  thereby  com- 
pelling the  son  to  retire.  Is  equivalent  to  his  discharge,  and  effects  the 
maturity  of  the  note  for  which  judgment  with  Interest  from  the  date  of 
sale  will  be  rendered. 

[Syllabus  approved  by  th«  court] 

WOODMANSEE,  J. 

By  agreement  of  counsel  a  jury  was  waived  in  this  case.  There 
is  no  dispute  about  the  fact  that  on  April  16,  1907,  the  plaintiff  ad- 
vanced to  the  defendant  the  sum  of  $5,000,  as  evidence  of  which  he 
took  two  notes  of  $2,500  each,  one  payable  in  one  year  after  date  with- 
out interest  and  the  other  payable  two  years  after  date  without  in- 
terest. The  first  note  was  paid  at  maturity.  The  second  note  which 
is  sued  on  in  this  case  does  not  mature  on  its  face  until  April  16,  1909. 
The  evidence  shows  that  at  the  time  of  the  execution  of  these  notes, 
and  as  a  part  of  the  consideration  of  the  loan  of  the  money  without 
interest,  was  that  the  defendant  agreed  to  employ  M.  H.  Benton,  son 
of  the  plaintiff,  as  "its  agent  for  the  sale  of  its  carbonic  acid  gas 
automobile  tire  inflating  apparatus  for  two  years  at  $50  per  month 
and  20  per  cent  of  the  net  profits.''  The  contract  also  provides  for 
what  reasons  the  said  M.  H.  Benton  could  be  discharged. 

There  is  no  evidence  that  M.  H.  Benton  was  in  fact  discharged, 
but  the  testimony  shows  that  the  defendant  sold  out  its  business,  or 
that  part  of  its  business  which  was  placed  in  charge  of  M.  H.  Benton, 
and  thereby  ended  his  employment.  Defendant  claims  that  the  said 
Benton  resigned.  This  contention  as  the  court  views  the  evidence  is 
not  sustained.  Doubtless  fife.  Vorheis  thought  that  what  Mr.  Benton 
did  amounted  to  a  resignation,  but  the  court  cannot  come  to  that  con- 
clusion. The  defendant  was  given  the  use  of  the  money  represented 
by  this  note  for  two  years  without  interest  solely  for  the  purpose  of 
giving  employment  to  M.  H.  Benton,  and  when  by  its  own  acts  tho 
company  made  it  impossible  to  give  to  him  that  employment,  then  such 
acts  operated  as  a  discharge  of  Benton  and  at  the  same  time  matured 
the  note. 

Plaintiff  may  have  a  judgment  against  defendant  for  the  sum  of 
$2,500,  with  interest  at  6  per  cent  from  April  16,  1908. 
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ATTORNEY  AND  CLIENT. 

[Richland  Common  Pleas,  November  23,  1908.] 

Seward,  Wlckham  and  Nicholas,  JJ. 

•Lquis  C.  Mengert,  In  kb. 

1.  Good  Chabacteb  Mandatobt  in  i!iawtkbs. 

Good  character,  as  well  as  knowledge  of  the  law,  is  among  the  necessary 
requisites  for  admission  to  the  practice  of  the  law;  hence,  the  lawyer's 
relation  to  the  public  as  an  officer  of  the  court  gives  the  former  the 
right  to  demand  that  he  shall  be  honest,  and  it  is  the  duty  of  the  courts 
to  enforce  such  conduct. 

2.  Obdeb  Requibing   Final   Account  to   be   Filed  Essential  to  Chaboe  an 
Attobney  Acting  as  Administbatob  with  Unfbofessional  Conduct. 

An  administrator  Is  not  required  to  pay  out  money  in  his  hands  as  such 
until  final  account  is  filed  and  distribution  ordered;  therefore,  charges 
of  unprofessional  conduct  involving  moral  turpitude  cannot  be  pred- 
icated upon  failure  of  an  attorney,  acting  as  an  administrator,  to  pay 
accepted,  claims  out  of  funds  of  the  estate  in  his  hands,  in  the  absence 
of  an  order  of  the  probate  court  requiring  his  final  account  to  be  filed. 

3.  Fbaudulently    Obtaining    Money    of    Clients    and    Misappbofbiation    or 
Pboceeds  of -Collections  Cause  fob  Disbabment. 

Collection  of  accounts  of  clients,  without  accounting  for  proceeds  thereof; 
misappropriating  moneys  received  by  him  in  his  capacity  as  attorney; 
falsely  denying  bringing  of  law  suits  and  collection  of  judgments; 
inducing  a  trustee  to  loan  him  money  belonging  to  a  trust,  constitute 
unprofessional  conduct  involving  moral  turpitude  for  which  an  attorney 
should  be  disbarred. 

[Syllabus  approved  by  the  court.] 

J.  W.  Jenner  and  L.  H.  Beam,  for  plaintiff: 

Cited  and  commented  upon  the  following  authorities:  State  v. 
Handy  9  Ohio  42;  Cotton  v.  Ashley,  5  Giro.  Dec.  6  (11  R.  47) ;  Palmer, 
In  re,  6  Circ.  Dec.  179  (9  R.  55) ;  Palmer,  In  re,  8  Circ.  Dec.  508  (15  R. 
94) ;  Lundy,  In  re,  8  Circ.  Dec.  Ill  (14  R.  561) ;  State  v.  Dirlam,  75 
Ohio  St.  566;  Dirlam  v.  McBride,  76  Ohio  St.  594;  Percy,  In  re,  36  N.  Y. 

651 ; ,an  Attorney,  In  re,  86  N.  T.  563 ;  Penobscot  Bar  v.  Kimball, 

64  Me.  140;  People  v.  Cole,  84  111.  327;  0 ,  In  re,  73  Wis.  602  [42 

N.  W.  Rep.  221] ;  Slemmer  v.  Wright,  54  Iowa  164  [6  N.  W.  Rep,  181] ; 
Davids,  In  re,  93  Pa.  St.  116  [39  Am.  Rep.  729]. 

J.  P.  Seward  and  H.  L.  McCray,  for  defendant . 

SEWARD,  J.     (Orally.) 

In  the  administration  of  the  law  in  all  civilized  communities,  the 
relation  of  attorney  and  client  necessarily  exists.  The  very  relation 
demands  such  character  in  an  attorney  for  honest  and  fair  dealing,  and 
for  truthfulness  in  statements  made  to  client  or  to  the  court,  of  which 
the  lawyer  is  an  officer,  as  will  elevate  him  to  a  plane  which  is  far  above 
suspicion. 

^Modified  by  circuit  court,  January  19,  1909,  to  suspension  for  two  years. 
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He  occupies  a  confidential  relation  to  his  client,  which  calls  upon 
him,  in  a  i>ecnliar  and  high  degree,  for  honesty  of  purpose  in  matters 
confided  to  him  by  his  client. 

The  client  goes  to  him  because  he  is  in  trouble;  his  rights,  at  least 
as  he  thinks,  are  about  to  be  jeopardized.  In  and  of  himself,  he  is  help- 
less. He  seeks  a  lawyer — an  officer  of  the  court.  He  must,  he  does, 
have  confidence  in  his  integrity;  he  may  know  little  of  his  legal  attain- 
ments, but  he  must  believe  in  his  unblemished  and  unflinching  integrity ; 
and  in  using  the  word  ''he,"  I  use  it  in  its  generic  sense,  intending  to 
include  more  especially  women. 

The  requisites  for  admission  to  the  practice  of  law  are,  knowledge 
of  the  law,  and  good  character.  I  am  impressed  that  too  little  impor- 
tance is  paid  to  the  latter.  The  very  definition  of  the  word  "law,"  im- 
I>ose8  a  duty  upon  him  who  attempts  to  administer  it,  whether  attorney 
or  court,  which  demands  unswerving  honesty  and  truthfulness  to  client 
and  court. 

''Law"  is  defined  as  a  rule  of  human  conduct  prescribed  by  the 
supreme  power  in  a  state,  commanding  what  is  right,  and  prohibiting 
what  is  wrong. 

So  it  is  the  duty  of  the  lawyer  to  command  what  is  right, 
and  prohibit  what  is  wrong.  He  is  engaged  in  his  profession  in  a  holy 
and  righteous  calling,  of  enforcing  the  right  and  prohibiting  the  wrong, 
and  he  can,  and  will,  do  neither  unless  he  himself  is  possessed  of  sterling 
integrity. 

His  relation  to  the  public,  as  an  officer  of  the  court,  gives  the  public 
a  right  to  demand  that  he  shall  be  honest.  The  public  has  a  right  to 
demand,  and  it  is  the  court's  duty  to  enforce,  honesty.  A  dishonest 
lawyer  is  as  much  out  of  place  in  a  court  of  law  as  the  devil  would  be 
in  preaching  the  gospel  of  righteousness. 

With  these  preliminary  statements,  we  will  proceed  to  an  examina- 
tion of  the  questions  submitted  to  the  court,  and  they  are  most  important 
and  demand  the  most  solemn  and  careful  consideration  by  the  court, 
and  we  approach  them  impressed  with  the  gravity  of  the  matters  in- 
volved. 

On  one  side  of  the  scale  are  the  rights  of  clients;  on  the  other,  tha 
lawyer's  profession  and  means  of  livelihood. 

We  reserved  for  consideration  a  demurrer  to  the  second  specifica- 
tion of  the  second  charge,  and  to  the  fifth  specification  of  the  first 
charge.  The  second  charge  is,  unprofessional  conduct,  involving  moral 
turpitude.  The  second  specification  has  reference  to  Mengert's  action 
as  administrator  of  James  Pearce's  estate.  The  gravamen  of  the  speci- 
fication is,  that  Carpenter  presented  to  Mengert  a  claim  against  the 
Peaice  estate ;  that  he  accepted  the  claim  that  he  never  paid  the  claim, 
nor  any  part  of  it,  although  he  had  funds  with  which  to  pay. 


Digitized  by 


Google 


554  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [19 

Richland  Common  Pleas. 

Under  the  law,  as  we  coDstrue  it,  it  is  not  the  daty  of  an  admmis- 
trator  to  pay  out  money  in  his  hands  as  such  until  a  final  account  has 
been  filed,  and  an  order  of  distribution  has  been  made  by  the  court. 
It  does  not  appear  in  the  specification  that  a  final  account  has  been  filed, 
or  required  to  be  filed.  It  does  appear  that  Mengert  was  appointed  in 
1895.  It  is  the  duty  of  the  court  to  order  a  final  account  to  be  filed. 
Why  it  has  not  so  ordered,  we  are  not  able  to  conceive. 

The  demurrer  may  be  sustained,  and  exceptions. 

The  demurrer  to  the  Mclleady  specification,  being  the  fifth  under 
the  first  charge,  we  think  should  be  overruled. 

Now,  as  to  the  first  charge,  that  is :  Misconduct  in  office  as  an  at- 
torney. 

First  specification.     Stevens  matter: 

The  Stevens  boys  employed  Mengert  in  1907,  probably  in  July,  to 
collect  a  claim  against  one  Ritter,  consisting  of  a  check  for  $65.50,  and 
two  accounts  for  $32.40  each. 

These  claims  were  collected  promptly  by  Mengert,  according  to  his 
own  statement,  July,  August  or  September;  (pages  95-96  of  his  testi- 
mony) we  think  probably  in  July,  and  we  think  he  should  have  been 
able  to  fix  the  date. 

He  claimed  to  these  boys  on  one  occasion  that  he  mailed  them  a 
certificate,  which  we  are  satisfied  he  never  did,  and  that  he  knew  that 
he  never  did ;  that  his  statement,  so  made  to  them,  was  knowingly  false, 
and  that  his  statement  on  the  stand  in  relation  to  that  feature  of  the 
case  was  knowingly  false.  His  claim  is,  that  he  mailed  either  a  certifi- 
cate of  deposit  or  check  to  the  wrong  office ;  that  is,  that  he  mismailed  it ; 
that  it  was  afterwards  returned  to  him.  He  says  that  if  it  was  a  check, 
he  tore  it  up ;  that  if  it  was  a  certificate,  it  was  in  such  shape  that  he 
could  use  it. 

If  it  was  a  check,  he  might  use  it.  If  a  certificate,  to  be  valuable  to 
the  Stevens  boys,  it  would  be  payable  to  them  as  payees,  or  made  pay- 
able to  them  by  endorsement.  We  are  satisfied  he  did  no  such  thing. 
If  his  claim,  however,  be  true,  how  does  his  conduct  in  destroying  the 
one,  or  using  the  other,  comport  with  such  honesty  as  is  required  of  a 
lawyer? 

Second  specification.     W.  W.  Stewart — Bucyrus  matter: 

This  specification,  in  brief,  charges  that  in  June,  1908,  (we  think  it 
should  be  on  May  5  or  6,  1908,)  W.  W.  Stewart  employed  Mengert 
to  collect  a  note  for  $225,  from  the  maker,  Albright,  of  Bucyrus,  for 
a  fee  of  $10  and  $3 — ^his  expenses.  That  Mengert  collected  the  amount 
and  failed  to  account  for  more  than  $140 — probably  should  be  $145. 

The  facts  disclosed  are,  that  Mengert  went  over  to  Bucyrus  on  or 
about  May  8,  1908 ;  that  Albright  turned  over  to  him,  by  endorsement, 
on  that  day,  a  certificate  of  deposit  on  the  First  National  Bank  of  Bu- 
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cyrufl.  This  certificate  bears  the  endorsement  of  Mengert;  bears  the 
stamp  of  the  bank,  where  deposited  by  Mengert,  of  ''paid;"  on  the  same 
day,  the  bank  which  issued  it  stamps  it  ''paid."  He  left  the  note  with 
the  bank  for  Albright  to  pay,  and  which  he  had  promised  to  pay  the 
following  Saturday. 

We  are  abundantly  satisfied  that  Mengert  secured  this  money  on 
this  certificate,  on  May  8.  He  credited  the  certificate  on  the  note,  as 
of  that  date;  says  he  did  not  receive  the  money  on  the  certificate  and 
so  informed  his  client. 

When  asked  to  give  a  reason  for  leaving  the  certificate  with  the 
bank,  he,  as  a  lawyer,  confronts  the  court  with  the  astounding  proposi- 
tion, as  to  why^he  did  not  collect  the  money  that,  if  the  balance  was  not 
paid,  he  proposed  to  sue  in  common  pleas  court  for  the  full  amount, 
so  as  to  avoid  going  before  a  justice.  But,  how  would  such  an  act  com- 
port with  honesty?  Albright  had  turned  over  the  certificate,  believing 
it  was  to  be  applied  on  his  indebtedness.  How  could  an  attorney  him- 
self verify  a  petition,  or  permit  his  client  to  do  so,  when  $200  had  really 
been  credited  on  the  note? 

Stewart  was  demanding  his  money,  and  was  informed  that  it  had 
not  been  paid.  Hahn  and  Stewart  called  up  the  bank  and  were  in- 
formed that  it  had  been  paid.  They  confronted  Mengert;  he  still  in- 
sisted that  it  had  not  been  paid. 

Third  specification.    Ora  B.  Hale  matter: 

This  has  reference  to  a  transaction  for  the  sale  of  a  farm,  in  which 
it  is  claimed  that  certain  money  went  into  the  hands  of  Mengert,  and 
that  be  failed  to  account  for  it. 

It  is  quite  evident  that  at  least  $1,UOO,  and  probably  $2,000,  went 
into  the  hands  of  Mengert,  $1,000  at  least,  in  May,  1905.  After  re- 
ceiving this  $1,000,  he  called  upon  Mrs.  Hale,  and  paid  her  $700,  saying 
to  her  that  that  was  all  he  had  received.  She  called  upon  Mr.  Davis, 
the  attorney  of  the  loan  association,  who  furnished  the  m6ney.  She, 
with  Davis,  the  next  day,  confronted  Mengert  with  a  statement  indicat- 
ing that  $2,000  went  into  his  hands.  Mrs.  Hale  says,  that  Davis  asked 
him  if  he  had  not  received  this  money,  and  he  said,  he  had.  It  is  ad- 
mitted that,  in  addition  to  the  $700,  Mengert  paid  $250  and  $300,  and 
other  small  payments.  Mengert  claims  a  lai^e  amount  of  fees  since 
1898  against  Mrs.  Hale.  He  never  charged  her  with  any  fees,  or  cred- 
ited her  with  any  cash  and  says  he  kept  no  books.  He  misrepresented, — 
to  put  it  mildly, — ^to  his  client  the  amount  of  money  he  received,  aiid 
also  failed  to  account  to  her  for  it. 

Fourth  specification.  A.  M,  Stewart  v.  Teeters,  to  recover  dam- 
ages in  a  horse  deal : 

A.  M.  Stewart  purchased  a  horse,  January  20,  1906,  and  claimed 
that  there  was  a  breach  of  warranty ;  he  says  he  saw  Mengert  from  forty 
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to  sixty  days  after  that,  and  placed  the  matter  in  his  hands  as  attorney. 
Snit  was  brought  by  Mengert  against  Teeters  shortly  after  and  Mengert 
settled  the  case  January  26,  1907.  At  that  time,  $10  was  paid  him  and 
the  balance  of  $40  was  paid,  June  21,  1907.  On  the  appearance  docket 
appears  the  entry:  "Settled  in  full  by  payment  by  defendant  of  $50 
and  costs,  June  21,  1907.  Douglass  and  Mengert,  Attorneys  for  Plain- 
tiflP." 

Stewart  says,  that  in  the  latter  part  of  the  summer,  Mengert  kept 
putting  him  off;  said  he  could  not  get  it  to  trial.  He  talked  to  Teeters 
and  learned  that  the  case  had  been  settled  in  the  latter  part  of  July, 
1908,  in  a  talk  with  Teeters. 

Mengert  in  attempting  to  explain  the  entry  on  ^the  appearance 
docket  says:  That  he  took  Teeters',  note,  and  the  note  had  not  been 
paid.  We  are  forced  to  the  conclusion  that  this  is  not  true ;  that  he  re- 
ceived $10  on  the  settlement,  January  26,  1907,  and  the  balance  of  $40, 
June  21,  1907.  He  must  have  known  that  his  claim  that  the  case  was 
settled  by  note  was  untrue.  He  gave  his  receipt  to  Teeters  for  $10,  on 
January  26,  1907,  and  one  for  $40,  dated  June  21,  1907. 

The  next  charge  concerns  the  Demetree  George  transaction: 

Oeorge  was  a  Macedonian;  had  a  power  of  attorney  to  collect  a 
claim  of  $500  against  the  Metropolitan  Insurance  Co.  He  employed 
Mengert  to  collect  the  claim.  George  was  also  an  executor  of  one  of  his 
countrymen  and  he  employed  Mengert  to  look  after,  and  collect  this 
claim.  They  were  collected  in  June  or  July,  1907 ;  the  funds  in  both 
cases.  One  hundred  dollars  of  the  $260  was  left  with  a  bank,  and  cer- 
tificate taken  and  left  with  Mengert  in  the  safe.  He  loaned  Mengert 
$200  out  of  the  $500.  Afterwards,  Mengert  came  down  'to  borrow  more 
money  and  George  says  he  told  Mengert  he  had  no  money  but  the  trust 
money. 

A  week  after,  George  came  down  again,  and  told  him  he  had  no 
money;  Mengert  then  mentioned  the  certificate,  borrowed  that  money 
and  gave  him  a  check  on  the  bank,  which  was  not  paid  for  want  of 
funds. 

In  Kirby,  In  re,  10  S.  D.  322  [73  N.  W.  Rep.  92;  39  L.  R.  A.  856], 
the  court  say,  that  everything  done  contrary  to  justice,  honesty  or  good 
morals,  is  done  with  turpitude. 

We  think  the  borrowing  of  this  mftney  under  such  circumstances 
from  his  client,  knowing  it  to  be  trust  funds,  and  the  subsequent  acts 
of  Mengert  regarding  it,  was  misconduct,  involving  moral  turpitude. 

So  that  we  are  unanimously  of  the  opinion  that  the  charges  con- 
tained in  the  first  five  specifications  under  charge  1,  have  been  abundant- 
ly sustained  by  the  evidence;  and  also  the  first  specification  of  the 
second  charge. 

It  is  essential  that  the  source  from  which  justice  and  righteousness 
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is  expected  to  flow  should  be  kept  pure  and  free  from  contamination 
or  contaminating  influences,  this  is  essential  in  order  to  maintain  the 
dignity  of,  and  respect  for  the  courts. 

When  the  communities  lose  respect  for  the  courts  we  are  hard  by 
the  foundations  of  anarchy.  The  legal  profession  must  purge  itself  of 
dishonest  lawyers. 

It  is  therefore  ordered  by  the  court  that  said  Louis  C.  Mengert  be 
remove^  from  the  ofSce  of  attorney,  and  that  he  be  not  permitted  to 
practice  in  the  courts  of  Ohio. 

Exceptions  are  noted. 


CRIMINAL    LAW— EVIDENCE— MANSLAUGHTER. 

[BVanklin  Common  Pleas,  April  27,  1909.] 
State  op  Ohio  v.  Del  Coi*linsworth. 

1.  Manbulughteb  not  Constitutbd  by  Act  of  Neouoencb    in    Violation  ow 
Municipal  Obdtnanck. 
To  constitute  manslaughter  under  Sec.  6811  Rev.  Stat  the  act  of  the  ac- 
cused, causing  death/ must  be  in  violation  of  some  state  law;  hence,  a 
prosecution  for  manslaughter  cannot  be  predicated  upon  a  yiolation  of 
a  municipal  ordinance  as  such. 

[Syllabus  approved  by  the  court.] 

C.  T.  Webber,  R.  W.  McCoy,  R.  H.  Game  and  W.  E.  King,  for 

plaintiff. 

E.  C.  Turner  and  J.  A.  Conner,  for  defendant . 

KINKEAD,  J. 

On  objection  to  the  introduction  of  a  city  ordinance  in  support  of 
an  indictment  for  manslaughter,  where  the  accused,  in  violation  of 
the  same,  caused  his  vehicle  to  come  into  collision  with  a  person,  result- 
ing in  his  death. 

The  previous  action  by  another  branch  of  this  court  does  not 
embarrass  the  court. 

In  considering  the  objection  interposed  to  the  admission  of  the 
ordinance  of  the  city  of  Columbus,  a  copy  of  which  appears  in  the 
indictment,  the  rule  that  one  judge  shall  follow  the  decision  of  another 
judge,  even  though  the  subsequent  judge's  opinion  might  be  different 
from  the  other,  is  not  involved.  The  judge,  in  overruling  the  demurrer, 
was  compelled  to  do  so  because  the  indictment  contained  a  charge  of 
manslaughter  independently  of  the  charge  of  violation  of  the  city 
ordinance. 

The  question  involved  here  is  of  too  great  importance  to  warrant 
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• 

a  trial  judge  by  any  judicial  interpretation  of  statutes,  penal  in  char- 
acter, to  make  what  seems  to  me  an  apparent  extension  beyond  what 
has  been  determined  by  the  Supreme  Court. 

The  question  is  whether  or  not  the  violation  of  the  city  ordinance 
making  it  a  misdemeanor  in  disregard  of  its  provisions  to  cause  a 
vehicle  to  come. in  collision  with  a  person,  constitutes  involuntary  man- 
slaughter; whether  or  not  Sec.  6811  Rev.  Stat.,  properly  construed,  is 
sufficient  to  warrant  the  charge  of  homicide  or  of  manslaughter  for  a 
violation  of  the  ordinance  in  question.  No  fact  is  better  understood 
in  criminal  law  than  that  we  have  no  common  law  crimes  in  Ohio.  There 
was  a  time  when  the  bar  and  the  courts  in  Ohio  believed  and  considered 
that  -there  was  in  this  state,  under  and  by  virtue  of  Sec.  6811,  two 
classes  of  involuntary  manslaughter.  In  WeUer  v.  State,  10  Circ.  Dec. 
381  (19  B.  166),  the  circuit  court  reversed  the  common  pleas  in  a  case 
wherein  it  appears  that  the  accused  was  simply  exhibiting  a  weapon 
in  a  friendly  way,  and  it  accidentally  went  oflf,  killing  his  friend;  the 
common  pleas  court  charged  the  law  to  be  in  that  that  act  constituted 
involuntary  manslaughter;  the  circuit  court  holding  that  there  must  be 
a  violation  of  a  penal  statute  in  order  to  prosecute  a  crime  of  man- 
slaughter. Judge  Price,  who  delivered  the  opinion  in  the  circuit  court 
case,  also  delivered  the  opinion  in  the  Johnson  v.  State,  66  Ohio  St. 
59  [63  N.  E.  Rep.  607;  61  L.  R.  A.  277;  90  Am.  St.  Rep.  564]. 

Ever  since  the  opinion  in  Johnson  v.  State,  supra,  which  was 
in  1902,  I  have  thought  it  impossible  and  inadvisable  for  a  trial  court 
to  assume  the  responsibility  of  holding  that  a  violation  of  anything 
less  than  a  state  statute  resulting  in  death,  constitutes  manslaughter. 
Some  reference  has  been  made  to  what  has  been  done  previously  by 
members  of  this  court  in  other  cases.  Be  that  as  it  may,  there  being 
some  doubt  in  our  mind  just  what  the  previous  rulings  were,  I  firmly 
believe  that  manslaughter  as  it  has  been  defined  by  the  Supreme  Court, 
means  that  a  party  to  be  guilty  must  be  guilty  of  violating  some  state 
law,  which  act  causes  death.  By  way  of  illustration,  for  instance,  we 
may  consider  the  violation  of  the  state  laws  now  regulating  auto- 
mobiles. If  a  man  in  running  an  automobile  violates  a  state  law,  and,  by 
reason  of  such  negligent  violation,  runs  into  another  and  causes  his 
death,  in  my  judgment  that  would  be  an  illustration  of  manslaughter 
within  this  statute,  as  defined  by  the  appellate  courts. 

In  the  crime  of  manslaughter  as  it  existed  in  common  law,  there 
were  two  classes  of  acts,  malum  in  se  and  malum  prohibitum.  The 
unlawfulness  of  the  act  in  law  supplied  the  intention,  and  while  we  so 
frequently  say  as  a  general  proposition,  that  no  crime  can  be  com- 
mitted unless  there  has  been  an  intent,  it  does  not  mean  that  there 
shall  be  an  actual  intent.     The  example  mentioned  of  the  violation  of 
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the  state  law  regulating  the  rate  of  speed  of  an  automobile,  is  an  illus- 
tration of  that  rule.    The  unlawfulness  of  the  act  supplies  the  intent. 

There  is  another  very  potent  reason  which  may  be  advanced  for 
sustaining  the  objection  to  the  introduction  of  this  ordinance,  and  it 
goes  to  the  wisdom  of  the  rule  established  in  the  two  decisions  by  the 
Supreme  and  circuit  courts,  that  the  constitutional  mandate  is,  it  will 
be  remembered,  that  all  laws  of  a  general  nature  must  have  a  uniform 
operation  within  the  state,  and  some  very  great  men  in  times  gone  by, 
have  discussed  the  injustice  of  making  acts  criminal  by  local  laws 
within  townships  and  municipalities.  The  very  purpose  of  one  pro- 
vision of  our  constitution,  as  shown  by  the  debates  of  the  persons  who 
took  part  in  that  convention,  was  to  stop  this  matter  of  having  a 
crime  by  a  local  law  in  one  locality  that  was  not  a  crime  in  another. 
For  this  reason  it  would  be  an  unwise  rule,  in  my  judgment,  to  allow 
a  crime  of  the  grade  of  manslaughter  to  be  predicated  upon  an  ordi- 
nance that  might  be  passed  by  any  municipality  in  the  state.  You  can 
readily  see  that  we  would  have  a  crime  of  manslaughter  in  the  city 
of  Columbus,  and  it  would  not  be  a  crime  outside  of  the  city  at  all. 
The  village  of  Worthington  might  have  an  ordinance  of  a  different 
sort,  and  it  might  lead  to  the  charge  of  manslaughter,  and  it  is  not 
contemplated  that  any  crime  against  the  state  of  such  a  character  shall 
be  founded  upon  any  such  basis.  And  on  that  consideration,  in  addi- 
tion to  the  other  grounds  that  I  have  mentioned,  I  have  come  to  the 
conclusion  that  the  violation  of  this  ordinance  is  what  would  have 
been  a  crime  at  common  law,  but  which  is  not  a  crime  within  the  laws 
of  Ohio  as  they  have  been  construed  by  the  higher  courts,  and  therefore 
the  objection  is  sustained,  and  the  ordinance  will  not  be  admitted. 

There  is  another  reason  for  this  action.  The  rule  is  well  settled 
that  when  seeking  to  hold  anyone  responsible  in  damages,  civilly,  by 
way  of  a  charge  of  neglect  for  violating  an  ordinance,  that  the  ordi- 
nance must  be  specially  pleaded  and  proven  as  any  other  fact;  and 
when  it  comes  to  the  question  of  law  when  the  court  charges  the  jury, 
the  ordinance  is  not  conclusive  upon  the  question  of  fact  involved 
as  to  whether  or  not  the  violation  of  that  ordinance  in  a  particular  case, 
is  a  negligent  act.  The  violation  of  a  statute  is  prima  facie  or  per  se 
an  act  of  neglect,  but  this  is  not  so  in  case  of  violation  of  an  ordinance. 
The  ordinance  and  the  act  of  violation  must  be  submitted  to  the  jury. 
That  is  another  reason  for  the  inadvisability  of  extending  this  crime 
of  manslaughter  to  the  violation  of  a  city  ordinance. 

Mr.  King:  The  state  will  not  go  any  further  in  the  prosecution 
of  this  case,  and  the  court  can  instruct  the  jury  in  accordance  with 
the  decision  here,  because  there  are  no  comxnon  law  crimes  in  this  state, 
and  negligence  however  gross,  cannot  be  a  crime,  and  it  must  rest  upon 
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some  statute  or  ordinance  as  we  say,  making  that  conduct  penal.  Con- 
sequently, if  this  is  not  a  violation  of  the  law,  then  this  man  is  not 
guilty  of  any  unlawful  act. 

The  Court:  Gentlemen  of  the  jury,  in  view  of  the  conclusion 
of  the  court  upon  the  question  of  law  involved,  there  is  nothing  for 
you  to  do  under  the  instructions  of  the  court,  but  to  render  a  verdict 
acquitting  the  defendant.  Tou  will  select  one  of  your  number  as  fore- 
man, and  a  verdict  will  be  handed  to  you,  which  may  be  signed  and 
returned.    There  is  no  necessity  to  retire. 


BILL  OF  EXCEPTIONS, 

[Franklin  Common  Pleas,  March  17,  1909.] 
Jacob  Yaekle  v.  Christian  F.  Jaeger  et  al. 

Bills  of  Exceptions  Cannot  be  Withdrawn  fbom  the  Files  Pebmanentxt.  . 
Bills  of  exceptions,  under  Sec.  5301,  5301a  and  5302  Rev.  Stat,  as  amended 
by  act  96  O.  L.  16,  are  original  papers  within  the  meaning  of  Sec.  6716 
and,  therefore,  part  of  the  record;  where  they  are  withdrawn  from  the 
files  it  is  the  duty  of  a  court  of  common  pleas  to  require  their  restoration; 
nor  will  the  fact  that  a  party  has  paid  for  a  bill  of  exceptions  afford 
him  any  right  to  permanently  withdraw  them  from  the  files. 

[Syllabus  approved  by  the  court.] 

Pugh  &  Pugh,  for  plaintiflE. 

HugginSy  Huggins  &  Johnson,  for  defendants. 

BIGGER,  J. 

In  this  case  a  motion  has  been  filed  by  counsel  who  are  employed 
to  prosecute  another  action  against  the  defendant,  as  I  understand 
the  situation,  and  they  ask  for  a  bill  of  exceptions  taken  in  this  case  and 
upon  which  error  was  prosecuted  to  the  circuit  court,  and  which  bill 
has  been  withdrawn  by  the  defendant  from  the  files,  to  be  restored 
to  the  files. 

It  was  stated  on  the  hearing  of  the  motion  that  the  movant  de- 
sired to  use  the  bill  for  some  purpose.  It  seems  that  the  case  has  been 
remanded  to  this  court  by  the  circuit  court,  so  that  the  papers  are  now 
in  the  custody  and  under  the  control  of  this  court. 

It  is  the  claim  of  the  defendant  that  the  bill  of  exceptions  having 
been  taken  by  the  defendant  and  paid  for  by  him,  that  the  same  is 
the  private  property  of  the  defendant  and  that  he  has  a  right  to  with- 
draw the  same  and  cannot  be  required  to  return  it  to  the  files. 

The  question  presented  is  a  somewhat  novel  one  in  practice.  I  do 
not  see  that  a  party  in  another  suit  has  any  right  to  the  use  of  such 
a  bill  of  exceptions  which  he  can  assert.    But  however  that  may  be,  I 
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have  no  doubt  that  an  officer  of  the  court  could  by  motion  call  the 
attention  of  the  court  to  the  fact  that  its  files  have  been  mutilated, 
and  that  in  such  case  it  would  be  the  duty  of  the  court,  if  the  papers 
withdrawn  are  a  part  of  the  complete  record  of  the  case,  to  require  the 
papers  to  be  restored  to  the  files.  It  is  clearly  the  duty  of  the  court  to 
preserve  its  records.  It  is  important  to  the  rights  of  parties  to  suits 
in  court  that  a  record  of  the  proceedings  be  preserved.  The  law  con- 
templates that  a  complete  record  in  each  case  shall  be  made  and  makes 
this  duty  mandatory  upon  the  clerk,  unless  the  same  be  dul^  waived. 
"Where  a  complete  record  has  not  for  any  reason  been  made  by  the 
clerk,  the  original  papers  in  the  case  may  be  used  in  lieu  of  such 
complete  record.  Kinkead's  Practice  199;  Noble  v.  Shearer,  6  Ohio 
426,  427;  Sutcliffe  v.  State,  18  Ohio  469  [51  Am.  Dec.  459] ;  Morgan 
V.  Burnet,  18  Ohio  535;  Stevison  v.  Earnest,  80  111.  513. 

But  it  is  urged  that  the  bill  of  exceptions  is  not  a  part  of  the 
record  of  the  case.  Until  the  amendment  to  the  statute  in  1902  of  Sees. 
5301,  5301a  and  5302  Rev.  Stat.,  it  has  always  been  held  in  this  state 
that  it  was  necessary  to  enter  an  order  on  the  journal  to  make  the 
bill  of  exceptions  a  part  of  the  record.  But  the  Supreme  Court  of 
this  state  has  decided  that  the  result  of  such  amendment  was  to  make 
the  bill  of  exceptions  an  original  paper  within  the  meaning  of  Sec. 
6716  Bev.  Stat,  and  that  a  journal  entry  ordering  such  bill  to  be  made 
a  part  of  the  record  is  not  necessary  in  order  to  entitle  it  to  be  con- 
sidered by  the  reviewing  court.  Strauch  v.  Stoneware  Co.  71  Ohio  St. 
295  [73  N.  B.  Rep.  211]. 

The  effect  of  this  decision  is  that  without  an  order  making  a 
bill  of  exceptions  a  part  of  the  record,  it  is  an  original  paper  in  the 
case  and  part  of  the  record. 

It  does  not  seem  to  me  that  there  is  any  force  in  the  argument 
that  because  a  party  has  paid  for  a  bill  of  exceptions  he  is  entitled  to 
withdraw  it  permanently  from  the  files.  Parties  pay  for  all  the  papers 
they  file  in  the  case.  Furthermore,  under  the  law  of  this  state  a  mo- 
tion may  be  made  in  the  circuit  court  to  vacate  or  modify  the  judgment 
rendered  there  for  any  cause  stated  in  that  statute,  Sec.  5354,  and  in 
such  case  how  would  the  court  review  the  case  if  the  bill  of  exceptions 
be  withdrawn  from  the  files?  In  case  the  court  upon  such  rehearing 
shoxdd  set  aside  its  former  judgment  in  this  case  and  order  a  retrial  of 
the  action,  then  in  case  of  the  death  of  any  witness  who  formerly  testified, 
«r  his  insanity  or  nonresidence,  the  statute.  Sec.  5242a,  authorizes  the  use 
«f  the  bill  of  exceptions  to  prove  the  testimony  of  such  dead,  insane  or 
absent  witness,  and  it  is  only  where  no  such  bill  of  exceptions  was  taken 
that  resort  may  be  had  to  other  evidence  to  prove  what  he  testified  to. 
36  Dec.  Vol.  19 
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As  this  is  a  question  of  practice  it  has  been  decided  upon  con- 
sultation with  my  associates,  who  unanimously  concur  in  this  decision. 
The  bill  of  exceptions  is  therefore  ordered  restored  to  the  files 


COUNTERCLAIM— PLEADING, 

[Stark  Common  Pleas,  April  12,  1909.] 
McCaskey  Register  Co.  v.  American  Case  &  Register  Co.  et  al. 

1.  A  Claik  fob  Unfaie  Compbtition.  Mat  be  Countebclaimed  bt  a  Claiic  fob 

UlTFAIB  COMPETTTION. 

One  corporation  sued  by  another  for  unfair  competition  may  counterclaim 
for  unfair  competition  by  the  other;  it  is  not  necessary  that  such  counter- 
claim arise  out  of  a  contract  or  transaction  set  forth  in  the  petition,  nor 
that  such  counterclaim  be  in  existence  at  the  time  of  commencing  the 
action;  It  is  sufDcient  that  the  counterclaim  is  connected  with  the  sub- 
ject of  plaintiff's  cause  of  action. 

2.  Tbuth  .  of  Facts  Alleged  in  pErrnon   Need  not  be  Admitted  to  Assebt 

COUNTEBCLAIM. 

A  defendant  is  not  required  to  admit  the  truth  of  facts  alleged  in  a  petition 

as  a  condition  precedent  to  maintaining  a  counterclaim. 
[Syllabus  approved  by  the  court.] 

This  ease  was  instituted  by  the  plaintiff  to  recover  damages  in  the 
sum  of  $100,000  for.  alleged  conspiracy  on  the  part  of  the  defendant  com- 
pany and  its  ofiScers  for  disrupting  and  taking  away  the  sales  force  of 
the  plaintiff  company ;  for  constructing  a  register  similar  to  the  register 
manufactured  by  plaintiff  and  marketing  it  as  the  register  of  plaintiff 
company;  for  charging  the  plaintiff  company  with  financial  embarrass- 
ment and  for  using  the  advertising  matter  and  testimonials  of  plain- 
tiff company  in  the  sale  of  defendant's  register. 

The  defendant  filed  an  answer  and  cross  petition  denying  generally 
the  facts  set  forth  in  plaintiff's  petition  and  by  way  of  cross  petition 
seeks  damages  from  the  plaintiff  company  in  the  sum  of  $200,000, 
charging  an  alleged  destruction  of  its  business  by  the  plaintiff,  unfair 
competition  in  following  and  embarrassing  its  salesmen  and  taking 
them  away  from  defendant,  making  a  cheap  device  similar  to  defend- 
ant's register,  for  competitive  purposes,  securing  cancellation  of  de- 
fendant's contracts  with  its  customers,  sending  letters  and  circulars 
to  defendant's  customers  threatening  them  with  infringement  suits 
and  publication  of  the  petition  filed  in  this  case  for  competitive  cam- 
paign purposes.  The  supplemental  cross  petition  filed  by  defendant 
charges  a  continuation  of  the  same  wrongs  on  the  part  of  the  plaintiff 
since  the  filing  of  plaintiff's  petition. 

The  questions  involved  are  raised  by  a  general  demurrer  filed  by 
plaintiff  to  the  cross  petition  and  supplemental  cross  petition  of  the 
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defendant ;  the  other  necessary  facts  are  stated  in  the  opinion  of  the 
court. 

Lynch  &  Day,  for  plaintiff: 

Cited  and  commented  upon  the  following  authorities.  Sections 
5067,  5069,  5076  Rev.  Stat. 

The  defendant's  cause  of  action  set  up  in  its  cross  petition  and 
supplemental  cross  petition  is  not  connected  with  the  subject  of  plain- 
tiff's action.  Evens  v.  Hall,  12  Dec.  Re.  222  (1  Hand.  434) ;  Needham 
V.  Pratt,  40  Ohio  St.  186;  Donnegan  v.  Armour,  2  Circ.  Dec.  244  (3  R. 
432) ;  Burkhardt  v.  Burkhardt,  7  Dec.  Re.  258  (2  Bull.  22) ;  Marshall 
Bros,  V.  Masson,  13  Dec.  Re.  771  (2  C.  S.  C.  66) ;  Dougherty  v.  Cum- 
mtngs,7  Dec.  Re.  184  (1  Bull.  283) ;  Loomis  v.  Bank,  10  Ohio  St.  327; 
Gelshenen  v.  Harris,  26  Fed.  Rep.  680;  Rogers  v.  State,  23  Ind.  543; 
Nolle  V.  Thompson,  60  Ky.  (3  Mete.)  121;  Barr  v.  Post,  56  Neb.  698 
[77  N.  W.  Rep.  123] ;  Rothschild  v.  Whitman,  132  N.  Y.  472  [30  N. 
B.  Rep.  858] ;  Sheehan  v.  Pierce,  70  Hun  23  [23  N.  Y.  Supp.  1119] ; 
Mulberger  v.  Koenig,  62  Wis.  558  [22  N.  W.  Rep.  745]. 

Not  only  does  the  cross  petition  fail  to  allege  any  connection  be- 
tween the  cause  of  action  set  up  therein  and  the  cause  of  action  pleaded 
by  plaintiff,  but  it  denies  such  connection  because  by  its  general  denial 
it  denies  the  existence  of  all  the  material  facts  constituting  plaintiff's 
right  of  aetion.    2  Bates,  Pleading  1560;  7  Abbott's  Practice  395. 

The  counterclaims  must  all  be  in  existence  at  the  time  plaintiff's 
action  was  commenced.  The  supplemental  counterclaim  sets  up  facts 
occurring  since  the  beginning  of  the  action.  Ashley  v.  Marshall,  29 
N.  Y.  494 ;  Vann  v.  Rouse,  94  N.  Y.  401 ;  Donnegan  v.  Arm^our,  2  Circ. 
Dec.  244  (3  R.  432) ;  Gannon  v.  Dougherty,  41  Cal.  661 ;  Paige  v. 
Carter,  64  Cal.  489  [2  Pac.  Rep.  260] ;  Fergus  Print.  &  Puh.  Co.  v. 
Otter  TaiL  Co,  (Comrs,)  60  Minn.  212  [62  N.  W.  R«p.  272] ;  Orton  v. 
Noonan,  29  Wis.  541. 

Hart  &  Koehler,  for  defendants : 

Cited  and  commented  upon  the  following  authorities:  Sections 
4948,  5055,  5066,  5067,  5069,  5070,  5119  Rev.  Stat. 

A  cross  petitioner  need  not  admit  facts  set  out  in  plaintiff's  pe- 
tition before  he  can  maintain  counterclaim,  but  may  deny  them  and 
still  counterclaim.  Sections  5067,  5315  Rev.  Stat.;  Smith  v.  MincheU, 
6  Dec.  Re.  1106  (10  Am.  L.  Rec.  484) ;  Wiswell  v.  Church,  14  Ohio  St. 
31 ;  Hill  V.  Butler,  6  Ohio  St.  207 ;  Bradford  v.  Andrews,  20  Ohio  St. 
208  [5  Am.  Rep.  645] ;  Lancaster,  Ohio,  Mfg.  Co,  v.  Colgate,  12  Ohio 
St.  344;  Phillips,  Code  Plead.  Sees.  261,  262. 

The  matter  set  up  in  defendant's  cross  petition 'and  supplemental 
cross  petition  is  a  proper  subject  of  counterclaim,  as  is  shown  especially 
by  the  later  cases  in  Ohio  as  distinguished  from  the  earlier  ones;  and 
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it  is  the  policy  of  the  courts  to  consolidate  litigation  and  avoid 
a  multiplicity  of  suits.  Pacific  Express  Co.  v.  MaUn,  132  U.  S.  531 
[10  Sup.  Ct.  Rep.  166;  33  L.  Ed.  450] ;  25  Am.  &  Bng.  Enc.  Law  597; 
Snow  V.  Holmes,  71  Cal.  142  [11  Pac.  Rep.  856] ;  Glen  &  Hall  Mfg.  Co. 
Y.  Hall,  61  N.  Y.  226  [19  Am.  Rep.  278] ;  Grimes  v.  Grimes,  88  Ky. 
20  [9  S.  W.  Rep.  840] ;  Mogle  v.  Black,  3  Circ.  Dec.  27  (5  R.  51) ; 
afiirmed,  no  report,  Black  v.  Mogle,  51  Ohio  St.  582;  Barholt  v.  Wright, 
45  Ohio  St.  177  [12  N.  E.  Rep.  185;  4  Am.  St.  Rep.  535];  Swan's 
Plead.  &  Prec.  259;  Cincinnati  Daily  Trib.  Co.  v.  Bruck,  61  Ohio  St.  489 
[56  N.  E.  Rep.  198;  76  Am.  St.  Rep.  433] ;  Shoemaker  v.  Jackson,  128 
Iowa  488  [104  N.  W.  Rep.  503;  1  L.  R.  A.  (N.  S.)  137] ;  McArthur  v. 
Canal  Co.  34  Wis.  139;  Penn  v.  Hayward,  14  Ohio  St.  302;  Witie  v. 
Lockwood,  39  Ohio  St.  141;  Morgan  v.  Spangler,  20  Ohio  St.  38;  Peter 
V.  Foundry  <&  Machine  Co.  53  Ohio  St.  534  [42  N.  E.  Rep.  690]; 
Needham  v.  Pratt,  40  Ohio  St.  186;  Woodruff  v.  Gamer,  27  Ind.  4  [89 
Am.  Dec.  477] ;  Sheibley  v.  Dixon  County,  61  Neb.  409  [85  N.  W.  Rep. 
399] ;  Ashley  v.  Marshall,  29  N.  Y.  494. 

The  code  provides  for  supplemental  cross  petition  which  may  con- 
tain new  matter  arising  since  the  beginning  of  suit.  Sections  5119 
and  5120  Rev.  Stat. ;  King  v.  Longworth,  7  Ohio  (pt.  2)  231 ;  Donnegan 
V.  Armour,  2  Circ.  Dec.  244  (3  R.  432) ;  Sanfleet  v.  Railway,  8  Circ. 
Dec.  711  (10  R.  460);  Howard  v.  Johnston,  82  N.  Y.  271;  Acer  v. 
Hotchkiss,  97  N.  Y.  395;  Shannon  v.  Wilson,  19  Ind.  112;  Lake  Shore 
&  M.  S.  By.  V.  Hutchins,  37  Ohio  St.  282;  Gibbon  v.  Dougherty,  10 
Ohio  St.  365;  Potter  v.  Norwood,  12  Circ.  Dec.  146  (21  R.  461) ;  Weit- 
zel  V.  Delhi,  12  Circ.  Dec.  737;  Glenn  v.  Hoffman,  2  Dec.  Re.  401  (2 
W.  L.  Mo.  599) ;  Dickason  v.  Bank  Co.  27  0.  C.  C.  357  (6  N.  S.  329). 

AMBLER,  J. 

The  question  raised  and  argued  on  the  demurrer  of  the  plaintiff 
to  the  defendant's  amended  cross  petition  and  supplemental  cross 
petition  must,  as  this  court  views  it,  be  determined  from  the  authorities 
in  our  own  state.  The  authorities  in  other  states  are  by  no  means 
imiform,  and  the  tendency  of  our  courts  has  been  directly  in  conflict 
with  the  holdings  in  New  York  and  many  other  states  which  have 
continued  even  under  somewhat  liberal  codes,  to  follow  more  nearly 
the  rules  of  the  common  law  in  authorizing  the  pleading  of  counter- 
claims. 

The  earlier  cases  in  this  state,  decided  since  the  adoption  of  the 
code,  seem  to  tend  toward  the  stricter  rule  of  pleading  in  this  regard, 
but  I  am  of  the  opinion  that  all  of  the  more  recent  cases  tend  toward 
greater  liberality,  in  not  only  enabling,  but  also  requiring,  parties  so 
far  as  practicable,  to  submit  all  their  controversies  for  adjustment 
in  a  single  action. 
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This  was  announced  to  be  the  rule  in  Needham  v.  Pratt,  40  Ohio 
St.  186,  cited  by  counsel  for  the  plaintiff;  and  this  principle  has  been 
followed,  if  not  directly  announced,  in  all  of  the  decisions  involving 
the  right  of  counterclaim  since  that  time,  so  far  as  I  have  been  able  to 
ascertain. 

The  rule,  and  the  reasoning  for  the  rule  announced  by  Judge 
Swan  in  his  work  on  Pleading  and  Precedents,  which  was  adopted  by 
the  circuit  court  of  Darke  county  in  Mogle  v.  Black,  3  Circ.  Dec.  27 
(5  B.  51),  as  the  basis  for  its  decision  in  a  case  analogous  to  the  one 
at  bar,  ought,  as  I  believe,  to  control  the  decision  in  this  case;  as,  in 
that  case,  in  an  action  to  recover  damages  for  a  tort,  (an  assault  and 
battery),  the  defendant  was  permitted  to  counterclaim  for  damages 
for  a  tort,  (a  malicious  slander)  preceding  and  connected  with  the 
assault. 

It  is  not  necessary  to  quote  from  this  decision,  which  was  after- 
wards aflBrmed  by  the  Supreme  Court,  without  report,  in  Black  v. 
MoglCy  51  Ohio  St.  582. 

To  the  same  effect  is  the  language  of  Judge  Minshall  in  Barholt 
V.  Wright,  45  Ohio  St.  177  [12  N.  B.  Rep.  185;  4  Am.  St.  Hep.  535] : 

**It  would  seem  that  under  the  code  the  right  of  each  combatant 
to  damages  might  be  determined  and  measured  in  the  same  action." 

In  the  Cincinnati  Daily  Trih.  Co.  v.  Bruck,  61  Ohio  St.  489  [56 
N.  E.  Rep.  198;  76  Am.  St.  Rep.  433],  our  Supreme  Court  held  where 
Bruck,  plaintiff  below,  sued  for  libel,  the  Tribune  company,  defend- 
ant below,  might  counterclaim  for  damages  for  the  malicious  prosecu- 
tion of  a  suit  against  it  for  dissolution  and  the  appointment  of  a  re- 
ceiver, and  said: 

**If,  however,  the  facts  stated  constitute  a  cause  of  action  in 
favor  of  the  defendant  for  the  recovery  of  damages  against  the  plain- 
tiff for  the  malicious  prosecution  of  the  suit  for  the  appointment  of  a 
receiver,  it  is  very  clear  that  they  would  constitute  a  counterclaim  in 
this  action.  They  are  connected  with  the  subject  of  the  action;  and 
this  is  sufficient  to  warrant  their  being  pleaded  as  a  counterclaim." 
Citing  Swan's  Plead.  &  Prec.  259,  note. 

It  cannot,  of  course,  be  contended  that  the  cause  of  action  al- 
leged as  a  counterclaim  in  this  case  arises  out  of  a  contract  set  forth 
in  the  petition,  nor  that  it  arises  out  of  the  transaction  set  forth  in  the 
petition;  but  is  it  not  connected  with  the  subject  of  plaintiff's  action? 

If  an  individual  who  has  an  altercation  with  another  may  counter- 
claim for  damages  for  assaillt  and  battery  in  an  action  brought  by 
the  other  for  his  assault  upon  him,  why  may  not  a  corporation  when 
sued  by  another  for  unfair  competition,  counterclaim  for  the  unfair 
competition  it  claims  the  other  has  been  guilty  of?    What  distinction 
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can  be  made  between  a  commercial  quarrel  and  a  personal  quarrel, 
in  so  far  as  the  application  of  rules  of  pleading  in  this  character  of 
cases  is  concerned  f 

But,  it  is  contended,  that  the  defendant's  answer,  denying  gen- 
erally and  specifically  the  material  allegations  of  the  plaintiff's  peti- 
tion, precludes  it  from  setting  up  its  affirmative  defense  by  way  of 
counterclaim.  It  may  be  that  that  is  the  rule  in  New  York  state  as 
evidenced  by  the  cases  referred  to  by  counsel  for  the  plaintiff  in  Abbot's 
Practice  reports;  but  as  our  courts  have  said,  the  New  York  holdings 
should  not  be  regarded  as  a  precedent  in  the  light  of  holdings  in  our 
own  state. 

Section  5067  Rev.  Stat,  provides  that  the  defendant  may  set 
forth  in  his  answer  as  many  grounds  of  defense,  counterclaim  or  set- 
off as  he  may  have,  so  long  as  they  are  not  inconsistent  with  each  other. 
And  Sec.  5066  provides  that  the  answer  shall  contain  (1)  a  general 
or  specific  denial  of  each  material  allegation  of  the  petition  contro- 
verted by  the  defendant;  (2)  a  statement  of  any  new  matter  consti^- 
tuting  a  defense,  counterclaim  or  set-off. 

The  code,  therefore,  makes  no  limitation  upon  the  joinder  of  de- 
fenses, except  that  inconsistent  defenses  shall  not  be  joined;  and  courts 
have  distinguished  between  inconsistency  arising  from  a  direct  con- 
tradiction of  facts  averred,  and  that  inconsistency  which  arises  by 
implication  of  law.  A  defense  of  new  matter  involves  an  admission 
of  the  truth  of  the  facts  stated  in  the  petition ;  but  this  is  only  for  the 
purpose  of  that  particular  defense,  and  is  not  inconsistent  with  its 
being  false  in  fact;  and  that  it  is  false  in  fact  may,  under  our  code, 
be  asserted  in  a  separate  defense  in  the  same  answer. 

In  other  words,  when  a  defendant  can  truthfully  deny  the  allega- 
tions of  a  petition,  he  is  not  required  to  admit  them  to  be  true  in 
fact  as  a  condition  upon  which  he  may  avail  himself  of  new  matter  in 
defense.  He  may  deny  as  one  defense,  but  failing  in  that  defense 
he  is  not  precluded  from  proof  of  new  matter  which  is  itself  a  defense 
by  reason  of  being  the  basis  of  an  offset  or  counterclaim.  In  Pavey 
V.  Pavey,  30  Ohio  St.  600,  it  was  held  in  an  action  upon  a  promissory 
note  that  defendant  might  deny  execution  and  plead  want  of  considera- 
tion and  indeed  non  assumpsit,  payment,  and  the  statute  of  limitations 
have  been  held  to  be  consistent  defenses.  These  defenses  would,  at 
first  blush,  seem  to  be  inconsistent;  but  can  it  be  said  that  a  denial  9f 
the  plaintiff's  cause  of  action  is  inconsistent  with  the  assertion  of  the 
defendant's  cross  petition  in  the  case  at  bar? 

The  defendant,  in  effect,  says  it  denies  the  cause  of  action 
in  plaintiff's  petition,  and  requires  proof  thereof;  but  if  the  jury  find 
otherwise,  growing  out  of  the  same  controversy,  the  industrial  warfare 
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between  these  two  companies,  it  has  the  cause  of  action  set  forth  in 
its  cross  petition,  which  it  asks  the  jury  to  pass  upon  in  determining 
the  real  controversies  that  exist  between  the  parties  in  this  case. 

Nor  do  I  see  how  any  other  ruling  should  apply  to  the  demurrer 
to  the  supplemental  cross  petition.  It  avers  a  continuation  since  the 
filing  of  the  amended  cross  petition  of  the  same  character  of  acts 
which  each  claims  the  other  is  guilty  of.  A  continuation  of  the  same 
claimed  warfare,  and  therefore,  to  my  mind,  it  is  not  properly  the 
subject  of  a  separate  suit,  in  view  of  the  fact  that  an  action  is  now 
pending  wherein  the  entire  controversy  between  these  parties  may  be 
adjudicated. 

The  demurrers  to  the  amended  cross  petition  and  the  supple- 
mental cross  petition  will  therefore  be  overruled,  and  exceptions  noted. 


APPEAL— EXECUTORS  AND  ADMINISTRATORS. 

[Franklin  Common  Pleas,   January,   1909.] 
Jewis  Sells,  In  re  Estate. 

1.  Appixultb  JuMSDicriON  OF  Common .  Pleas  to  Detebmink  Right  to  Remove 

Executors  Held  not  Inconsistent  with  Exclusite  Jurisdiction  in  Probate 

Court. 

Exclusive  jurisdiction   in   one   court   cuts  off   concurrent   jurisdiction   in 

another  in  the  same  matters;   but  the  former  is  not  inconsistent  with 

appellate  jurisdiction   in  the  other   court.    Hence,  the  statutory   right, 

conferred  by  Sec.  6407  Rev.  Stat.,  of  appeal  to  the  common  pleas  from 

an  order  of  the  probate  court  removing  an  executor,  does  not  conflict 

with  Sec.  524,  giying  probate  courts  original  exclusive  jurisdiction  to 

grant  and  revoke  letters  testamentary. 

t.  E<XECUT0R  Removed  is  Proper  Party  to  Appeal  from  Order. 

One  removed  as  executor  by  order  of  the  probate  court  has  the  right  to 
appeal  therefrom,  notwithstanding  such  executor  is  not  an  heir,  devisee 
or  other  person  interested  in  the  will. 

S.  Interest  of  Appellant  will  not  Defeat  Appeal  Perfected  According  to 
Statute. 
Compliance  with  Sees.  6408,  6409  Rev.  Stat.,  as  to  perfecting  an  appeal  from 
an  order  of  the  probate  court  removing  an  executor  is  sufficient,  and 
it  is  immaterial  whether  appellant  appeals  in  the  interest  of  the  trust 
or  individually. 
[Syllabus  approved  by  the  court] 

A.  T,  Seymour,  J.  Warren  Keifer  and  H.  J.  Booth,  for  plaintiflf; 
W.  H.  Jones,  W.  O.  Henderson  and  L.  G.  Addison,  for  defendant . 
ROGERS,  J. 

This  case  stands  on  a  motion  to  dismiss  the  appeal,  based  on  five 
separate  grounds,  but  which  for  the  purposes  of  this  decision  may  be 
grouped  into  three  grounds,  namely:  That  this  court  has  no  jurisdic- 
tion to  hear  the  appeal;  that  the  appeal  was  not  taken  by  any  person 
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having  a  right  to  appeal ;  and  that  the  appeal  was  not  perfected  accord- 
ing to  law. 

The  order  appealed  from  is  one  of  July  13,  1908,  by  the  probate 
court,  removing  Mary  Green  as  executrix  of  decedent ;  and  in  the  same 
order  William  F.  Burdell  is  appointed  her  successor.  The  record  shows 
that  Mary  Green  was  theretofore,  on  November  6,  1907,  duly  appointed 
and  qualified,*  and  she  acted  as  such  executrix  until  her  removal  as  abova 
indicated.  At  the  time  of  the  order  removing  Mary  Green  as  executrix, 
and  as  a  part  of  such  order,  she  gave  notice,  of  her  intention  to  appeal, 
and  the  court  fixed  the  amount  of  her  bond  at  $1,000.  And  on  July 
14,  1908,  she  again  gave  notice  of  her  intention  to  appeal  by  filing  such 
notice  with  the  probate  court,  and  on  the  same  day  gave  her  appeal 
bond,  pursuant  to  the  statute,  in  the  sum  of  $1,000,  which  was  approved, 
and  filed  in  the  probate  court. 

As  to  the  jurisdiction  of  this  court:  Article  4,  Sec.  8  of  the  present 
constitution,  provides: 

''The  probate  court  shall  have  jurisdiction  in  probate  and  testa^ 
mentary  matters,  the  appointment  of  administrators  and  guardians,  the 
settlement  of  the  accounts  of  executors,  administrators,  and  guardians 
•  •  •  and  such  other  jurisdiction  •  •  •  as  may  be  provided 
by  law." 

The  constitution  contemplated  that  original  jurisdiction  in  probate 
and  testamentary  matters  should  be  confined  to  the  probate  court,  but 
in  nowise  limited  the  jurisdiction  in  probate  and  testamentary  matters 
exclusively  to  that  court,  so  as  to  cut  off  appeal  or  error  therefrom.  If 
this  were  so,  no  order  in  the  settlement  of  the  accounts  of  executors,  etc., 
could  be  appealed  from.  But  both  error  and  appeal  have  been  prose- 
cuted from  such  orders  so  often  that  the  matter  is  no  longer  an  open  « 
question.  Hence,  while  it  is  intended  that-  all  probate  and  testamentary 
proceedings  shall  originate  in  the  probate  court,  the  constitution  does 
not  cut  off  the  right  of  appeal  or  error,  but  has  left  to  the  legislature  the 
right  to  confer  by  statute  jurisdiction,  either  appellate  or  in  error,  on 
such  other  tribunals  as  it  may  deem  expedient,  to  try  anew  or  review  s 
the  orders  and  judgments  of  the  probate  court.  If,  therefore,  the  stat- 
utes have  conferred  appellate  jurisdiction  on  this  court  to  try  anew  the 
questions,  or  any  of  them,  involved  in  the  order  appealed  from,  I  am 
unable  to  see  how  such  statutes  are  in  contravention  of  the  constitution. 

Have  the  statutes  of  this  state  conferred  on  the  common  pleas  juris- 
diction on  appeal,  of  matters  from  the  probate  court,  and,  if  so,  do  they 
cover  the  case  at  bar?  The  right  of  appeal  is  exclusively  statutory,  and 
if  there  is  no  statute,  the  right  does  not  exist.  By  Sec.  6407  Rev.  Stat, 
it  is  provided  that  the  right  of  appeal  may  be  had  from  an  order  of  the 

*See  declBion,  Sens,  In  re,  52  Bull.  610. 
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probate  court  removing  or  refusing  to  remove  an  executor,  etc.  And 
while  Sec.  524  Rev.  Stat,  declares  that  the  probate  court  shall  have 
exclusive  jurisdiction  to  grant  and  revoke  letters  testamentary,  ^'except 
as  hereinafter  provided,  '•*  it  is  only  contemplated  that  the  original  juris- 
diction shall  be  exclusive,  and  the  section  in  nowise  cuts  off  the  right 
of  appeal,  wherever  provision  is  otherwise  made  therefor.  Exclusive 
jurisdiction  of  a  court  is  not  inconsistent  with  appellate  jurisdiction  of 
another  court,  of  the  same  matter.  When  exclusive  jurisdiction  is  vested 
in  the  former,  concurrent  jurisdiction  of  the  latter  is  intended  to  be 
cut  off;  but  the  appellate  jurisdiction  of  the  latter  need  not  be  disturbed, 
even  though  the  original  jurisdiction  of  the  former  is  exclusive.  Be- 
sides, Sec.  524  Rev.  Stat,  contains  the  exception  above  indicated,  which 
may  refer  as  well  to  the  appellate  jurisdiction  as  to  the  concurrent 
jurisdiction,  of  other  courts.  But  tho  more  reasonable  construction  of 
the  two  sections  mentioned  is  to  limit  Sec.  524  to  cases  wherein  the  pro- 
bate court  has  exclusive  original  jurisdiction  except  in  cases  provided, 
and  to  confer  by  Sec.  6407  appellate  jurisdiction  on  the  common  pleas 
in  the  cases  mentioned,  with  others.  Hence,  I  have  arrived  at  the  con- 
clusion that  by  express  statute,  the  court  of  common  pleas  has  juris- 
diction by  appeal  of  an  order  removing  an  executor. 

As  to  Mary  Green's  right  to  appeal:  Besides  Sec.  524  above  men- 
tioned, prescribing  the  jurisdiction  of  the  probate  court,  Sec.  6017  con- 
fers upon  the  probate  court  the  power  to  remove  any  executor,  and  Sec. 
6407  gives  the  right  of  appeal  from  such  order  of  remoyal.  And  it  re- 
mains to  determine  whether  the  right  so  to  appeal  is  given  the  appellant 
here. 

Regarding  appeals  from  the  probate  court:  Section  6407  Rev. 
Stat,  declares,  that  **  appeals  may  be  taken  to  the  court  of  common  pleas 
•  •  •  from  an  order  removing  •  •  •  an  executor  •  •  •  by 
any  person  against  whom  such  order  •  •  •  shall  be  made,  or  who 
may  be  affected  thereby."  The  order  in  question  was  made  against 
Mary  Green  in  her  capacity  as  executrix  of  decedent ;  and  she  was  also 
affected  by  such  order.  The  statute  having  designated  who  shall  have 
the  right  of  appeal,  and  among  others,  any  person  against  whom  such 
order  shall  be  made,  and  the  order  having  been  made  against  her,  the 
right  of  appeal  was  by  statute  vested  in  her  by  the  plain  and  unambigu- 
ous language  of  the  statute.  Much  is  said  about  the  appellant  not  hav- 
ing an  interest  as  a  party  such  as  to  give  her  the  right  to  appeal.  In- 
terest cuts  little  figure,  when  the  plain  reading  of  the  statute  confers 
the  right  upon  her.  The  statute  does  not  require  that  she  be  a  party  in 
interest  or  any  other  interest  than  that  the  order  be  made  against  her. 
The  statute  then  gave  her  all  the  interest  needed  to  take  the  appeal. 
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The  order  was  both  against  her  and  she  was  affected  by  it,  and  when 
this  condition  arose  her  right  under  the  statute  to  appeal  attached. 

Learned  counsel  have  also  discussed  at  length  the  statutes  pertain- 
ing to  proceedings  in  error,  and  seek  by  analogy  to  draw  the  inference 
that  the  court  would  arrive  at  the  same  conclusion  with  reference  to  ap- 
peals. But  such  analogies  have  but  little  force  in  the  face  of  the  plain 
language  of  the  statutes  governing  appeals  from  the  probate  courU 
When  the  statute  is  clear,  there  is  no  occasion  to  resort  to  inferences  to 
be  drawn  from  analogous  proceedings.  Furthermore  the  statutes,  under 
which  many  of  the  cited  cases  were  rendered,  have  been  changed,  and 
the  decisions  have  little  force  when  applied  to  the  amended  statutes. 
Relying  upon  the  ordinary  meaning  of  the  words  used  in  the  statute, 
and  not  straining  them  by  construction,  in  order  to  exclude  persons 
from  appealing  from  an  order,  I  am  convinced  that  Sec.  6407  gives  the 
right  of  appeal  to  the  appellant,  she  being  the  executrix  under  dece- 
dent's will,  even  though  she  may  not  be  shown  by  the  record  to  be  an 
heir,  devisee  or  other  interested  person  under  such  will. 

As  to  perfecting  the  appeal:  Sections  6408  and  6409  Rev.  Stat, 
provide  the  proceeding  necessary  to  perfect  the  appeal,  and  an  examina- 
tion of  the  record  and  the  file  mark  on  the  transcript  discloses  that  the 
appellant  has  complied  with  both  sections,  whether  she  has  appealed 
in  the  interest  of  the  trust  or  individually.  She  gave  both  the  bond  and 
the  notice  required  by  the  statute;  and  I  am  unable  to  see  any  irregu- 
larity in  making  the  appeal  complete. 

It  is  of  little  consequence  whether  the  order  of  the  probate  court 
is  suspended,  or  vacated  by  the  appeal.  If  the  right  of  appeal  is  given, 
this  right  is  not  abridged  in  either  event. 

The  motion  to  dismiss  the  appeal  is,  therefore,  overruled. 
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ADULTERATION— INJUNCTION. 

[Franklin  Common  Pleas,  July  13,  1908.] 
Smith  Agricultural  Chem.  Co.  v.  Calvert  et  al. 

1.  Secretabt  of  State  Board  of  Agbicdx^tube  Enjoined  fbom  Inspecting  Com- 

«  MBBCIAL  FEBTILIZEBS. 

A  temporary  Injunction  will  lie  to  restrain  the  state  board,  of  agriculture 
and  its  secretary  from  enforcing  the  provisions  of  Sec.  4446a  Rev.  Stat 
et  seg.,  requiring  samples  of  commercial  fertilizer  to  be  filed  for  analy- 
sis, certification  of  contents  of  packages,  payment  of  license,  permitting 
the  taking  without  compensation  of  samples  from  packages  exposed  for 
sale,  authorizing  the  publication  of  annual  reports  of  such  inspection 
and  prescribing  penalties  for  the  violation  thereof,  for  the  purpose  of 
preventing  vexatious  litigation,  multiplicity  of  civil,  criminal  and  quasi- 
criminal  suits  pending  the  determination  of  the  constitutionality  of  the 
act,  especially  where  the  attempt  to  enforce  the  act  may  seriously  im- 
pair or  even  wreck  a  manufacturer's  business  and  no  loss  other  than 
may  be  compensated  in  money  will  result  to  such  board. 

2.  FVCAUD    FROM    ReSTBAINING    INSPECTION    OF    MaNTJFACTUBED    PBODUCTS    NOT    PBB- 
BUMED. 

A  manufacturer  of  commercial  fertilizers,  objecting  to  the  enforcement  of 
Sec.  4446a  Rev.  Stat,  et  seq.,  providing  for  the  inspection  thereof,  will 
not  be  presumed  upon  a  temporary  injunction  being  granted  to  perpe- 
trate fraud  upon  its  customers  by  selling  spurious  products  in  view  of 
the  competition  among  manufacturers  of  such  fertilizers,  the  publicity 
given  such  matters  and  other  legal  remedies  available  to  purchasers  and 
the  board  of  agriculture. 

[Syllabus  approved  by  the  court] 

Addison,  Sinks  6t  Babcock,  for  plaintiff. 

O.  A.  Harrison,  S.  W.  Bennett  and  B.  D.  HugginSt  for  defend- 
ants. 

ROGERS,  J. 

The  case  stands  on  the  plaintiff's  application  for  a  temporary  in- 
junction. Afl  appears  from  the  amended  petition,  the  plaintiff  is  and 
has  for  a  long  time  been  engaged  in  importing  materials  for,  and  manu- 
facturing and  selling  throughout  this  and  other  states,  fertilizer,  and 
has  invested  large  sums  of  money  in  its  plant,  and  has  built  up  an  ex- 
tensive trade  with  large  moneyed  interests  invested  therein.  The  de- 
fendants threaten  to  enforce  the  statutes  regulating  the  manufacture 
and  sale  of  commercial  fertilizer  against  the  plaintiff,  if  it  does  not 
comply  therewith,  and  the  enforcement  of  these  statutes,  plaintiff  claims, 
will  result  in  the  destruction  of  its  property  rights  and  ruination  of  its 
business.  And  these  statutes,  as  well  as  the  statutes  oinder  which  de- 
fendants claim  to  hold  their  respective  positions,  are  charged  to  be  void 
as  being  in  contravention  of  the  state  and  federal  constitutions.  Where- 
fore it  prays  for  a  permanent  injunction  prohibiting  such  enforcement 
of  the  fertilizer  laws  against  it,  and  of  doing  acts  under  said  laws  in 
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impairment  of  plaintiff's  property  rights,  including  the  publication  of 
reports  or  statements  reflecting  upon  the  plaintiff's  right  to  do  business, 
or  interfering  with  the  conduct  of  its  business ;  and  it  also  prays  for  a 
temporary  injunction  tor  preserve  the  status  quo  until  the  question  of 
right  between  the  parties  can  be  decided  on  final  hearing. 

A  large  number  of  affidavits  by  the  respective  parties  have  been 
filed  for  and  against  the  allowance  of  such  temporary  injunction.  A 
large  part  of  the  evidence  contained  therein  is  entirely  foreign  to  the 
subject  before  the  court  on  this  hearing.  In  some  particulars  the 
amended  petition  is  denied  by  the  defendants ;  but  so  far  as  the  enf orce* 
ment  of  the  fertilizer  statutes  is  concerned^  the  amended  petition  prac- 
tically remains  admitted. 

The  statutes  concerning  the  regulation  of  the  fertilizer  business  in 
Ohio  are  contained  in  Sees.  4446a  to  44461,  and  7002  Rev.  Stat.  The 
statutes  require,  among  other  things  that,  before  any  sale  of  fertilizer, 
a  certificate  shall  be  afSxed  on  the  outside  of  each  package  stating  the 
number  of  pounds,  the  name  or  trade-mark,  the  name  of  the  manufac- 
turer, and  the  place  of  manufacture,  and  a  chemical  analysis  of  certain 
ingredients,  and  that  a  certified  copy  of  such  certificate  shall  be  filed, 
and  a  sealed  glass  jar  containing  a  sample  of  not  less  than  one  pound 
of  fertilizer  shall  be  deposited  with  the  secretary  of  the  Ohio  State  Board 
of  Agriculture,  with  an  affidavit  that  such  jar  contains  a  fair  sample; 
that  the  manufacturer,  or  importer  or  agent  shall  pay  annually,  on  May 
1,  a  license  of  $20  on  each  brand  to  said  secretary,  **for  the  privilege 
of  selling  or  offering  for  sale  within  the  state;"  that  all  analyses  of  fer- 
tilizer shall  be  made  annually  by  or  under  direction  of  said  secretary, 
and  paid  out  of  funds  derived  from  license  fees;  that  said  secretary 
shall  publish  annually  a  report  of  such  analyses,  and  moneys  received 
and  expended  therefor,  and  the  surplus  shall  be  placed  to  the  credit  of 
the  agricultural  fund;  that  any  person  oflPering  or  exposing  for  sale, 
or  selling  fertilizer  without  complying  with  Sees.  4446a  to  4446c  Rev. 
Stat.,  or  permitting  an  analysis  to  be  attached  to  any  package  stating 
a  larger  percentage  of  the  constituents  than  it  really  contains,  shall  be 
subject  to  a  penalty  of  not  less  than  $200  for  the  first,  and 'not  less 
than  $500  for  every  subsequent  offense,  to  be  recovered  by  civil  action 
brought  by  said  secretary  in  the  name  of  the  state,  and  the  penalties 
recovered  shall  be  paid  into  the  state  treasury  to  the  credit  of  the  gen- 
eral revenue  fund ;  that  said  secretary,  or  any  person  by  him  deputized, 
is  empowered  to  select  from  any  package  of  fertilizer  exposed  for  sale, 
not  to  exceed  two  pounds,  for  the  purpose  of  analysis  and  comparison 
with  the  certificate  and  the  samples  deposited  with  said  secretary.  Be- 
sides there  is  a  criminal  statute.  Sec.  7002  Rev.  Stat.,  providing  a  pun- 
ishment for  noncompliance  with  the  first  three  of  the  above  named  sec- 
tions. 
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Many  grave  and  difficult  constitutional  questions  concerning  the 
validity  of  the  present  fertilizer  statutes  are  raised  by  the  amended 
petition.    Some  of  them  are : 

(1)  Whether  the  prerequisite  requirement  that  the  license  fee 
of  $20,  annually,  on  each  brand,  shall  be  paid  by  the  manufacturer, 
etc.,  **for  the  privilege  of  selling  or  oflfering  for  sale  within  the  state," 
is  or  is  not  violative  of  Art.  1,  Sec.  8,  of  the  constitution  of  the  United 
States  conferring  upon  congress  power  to  regulate  commerce  among  the 
several  states. 

(2)  Whether  the  power  vested  in  the  secretary,  or  any  person 
deputized  by  him,  to  select  from  any  package  exposed  for  sale  a  quantity 
not  exceeding  two  pounds,  for  analysis  and  comparison  with  the  sample 
deposited  with  the  secretary,  is  or  is  not  an  arbitrary  and  discriminatory 
exercise  of  police  power  amounting  to  a  taking  of  property  without  due 
process  of  law,  and  in  the  impairment  of  property  rights  protected  by  the 
fourteenth  amendment  of  the  United  States. 

(3)  Whether  the  exercise  of  the  power  last  named  is  or  is  not  a 
clear  violation  of  the  bill  of  rights,  as  well  of  the  constitution  of  Ohio 
as  of  the  United  States,  declaring  the  right  of  property  to  be  inviolate 
and  prohibiting  the  taking  of  such  property  for  public  use  without  just 
compensation;  for  clearly  if  it  cannot  be  taken  for  public  use  without 
compensation,  it  cannot  be  taken  for  private  use,  nor  could  it  be  taken 
were  there  no  constitutional  provision  on  the  subject.  See  Reese  v. 
Wood  Co.  {Treas.)^  8  Ohio  St.  333,  345;  Shaver  v.  Starrett,  4  Ohio  St. 
494,  498. 

(4)  Whether  the  said  license  fee  is  or  is  not  a  tax,  levied  in  con- 
travention of  the  Ohio  constitution. 

(5)  Whether  the  fertilizer  law  as  it  now  exists,  and  which  had 
no  force  and  was  void,  in  that  it  sought  to  confer  the  exercise  of  public 
functions  upon  the  secretary  of  the  former  board,  which  has  been  held 
by  this  court  to  be  without  authority  in  the  premises,  is  or  is  not  revived 
by  the  new  act  of  May  1,  1908,  creating  the  present  board,  so  that  what 
was  an  inoperative  and  void  statute  as  to  the  former  secretary  is  made 
operative  and  valid  as  to  the  present  secretary.  The  act  of  May  1,  1908, 
so  far  as  conferring  power  and  imposing  duties  on  the  secretary  with 
regard  to  the  present  fertilizer  law,  is  a  complete  blank.  While  it  con- 
fers powers  on  the  new  board,  it  confers  none  on  the  secretary;  and 
whether  it  can  be  said  that  the  present  fertilizer  statute  which  was  void 
and  had  no  force,  because  it  conferred  powers  on  a  person,  not  a  state 
officer,  to  perform  sovereign  functions,  now  becomes  operative  by  the 
appointment,  under  a  new  legislative  act,  of  a  secretary,  who  was  not 
contemplated  by  the  present  fertilizer  law,  is,  to  my  mind,  a  novel  and 
intricate  question. 
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These  are  some  of  the  problems  to  be  solved,  before  the  present 
secretary  can  safely  attempt  enforcement  of  the  fertilizer  statutes. 
Notwithstanding  the  serious  legal  obstacles  confronting  defendants 
in  the  proper  enforcement  of  the  fertilizer  statutes,  vexatious  litiga- 
tion and  a  multiplicity  of  suits,  both  civil,  criminal  and 
quasi-dTiminBl  are  threatened  by  them  as  against  the  plaintiff,  and  its 
agents,  which  are  liable  to  cause  immediate,  certain  and  great  pecuniary 
loss,  expense  and  hardships  to  plaintiff,  and  result  in  irreparable  injury. 
And  the  object  of  the  preliminary  injunction  applied  for  is  to  prohibit 
the  invasion  by  defendants  of  plaintiff's  rights  of  property  by  the  en- 
forcement of  the  alleged  unconstitutional  law,  until  its  right  to  a  per- 
manent injunction  may  be  fully  heard  and  determined  by  the  court. 
That  a  permanent  injunction  will  be  decreed  to  prohibit  the  invasion 
of  such  rights  is  too  well  settled  to  need  authorities  in  support  of  the 
proposition.  Among  some  of  them,  however,  are:  Davis  &  Famum 
Mfg.  Co.  V.  Los  Angeles,  189  U.  S.  207,  217  [23  Sup.  Ct.  Rep.  498; 
47  L.  Ed.  778] ;  Dobbins  v.  Los  Angeles,  195  U.  S.  223,  241  [25  Sup. 
Ct.  Rep.  18;  49  L.  Ed.  169] ;  Hutchinson  {City)  v.  Beckham,  118  Fed. 
Rep.  399,  402  [55  C.  C.  A.  333] ;  Greenwich  Ins.  Co.  v.  Carroll,  125 
Fed.  Rep.  121,  126;  Camden  Interstate  Ry.  v.  Catlettsburg,  129  Fed. 
Rep.  421,  430. 

The  question  remaining  is  to  whether  the  court  is  authorized  to 
grant  a  preliminary  injunction  in  the  case  made,  even  where  the  ques- 
tions involved  are  those  of  law,  namely,  the  constitutionality  of  the 
legislative  acts,  or  any  of  them,  challenged  by  the  plaintiff  in  its 
amended  petition.  A  preliminary  injunction  is  a  provisional  remedy, 
and,  as  far  as  possible,  it  is  allowed  or  disallowed,  as  the  case  may  be, 
without  the  intention  on  the  part  of  the  court  of  forecasting  what  may 
be  the  final  decree  on  full  hearing.  And  on  the  question  of  allowing 
such  an  injunction  the  relative  rights  of  the  parties,  and  the  injury 
to  each  by  its  allowance  or  disallowance  $re  proper  matters  for  con- 
sideration. The  rights  and  duties  of  the  defendants,  and  especially  the 
secretary  of  the  board,  are  to  enforce  the  fertilizer  laws,  if  constitutional, 
by  requiring  the  payment  of  license  fees,  the  deposit  of  samples  of  the 
various  brands  of  fertilizer,  the  inspection  and  selection  of  samples  of 
fertilizer  on  sale,  the  publications  of  analyses  of  fertilizer,  etc.,  the  re- 
covery by  suit  of  license  fees  and  penalties  for  noncompliance  with  the 
law,  and  other  incidental  duties  imposed  by  statute.  These  rights  and 
duties,  if  not  enforced  as  to  the  plaintiff  until  a  full  hearing  may  be 
had,  will  entail  no  loss  to  the  defendants  other  than  what  may  be  com- 
pensated by  money,  and  may  be  protected  by  proper  bond.  Where- 
as, if  the  defendants  be  permitted  to  enforce  the  fertilizer  statutes 
against  the  plaintiff  to  the  extent  warranted  by  their  letter,  (and  the 
court  must  presume  that  the  defendants  will  perform  their  respective 
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duties  in  the  premises) ,  such  enforcement  is  liable  to  result  in  a  complete 
wrecking  of  plaintiflf's  business,  and  heavy  loss  of  its  property. 
Whether  the  plaintiff  will  or  will  not  put  in  a  spurious  article  of 
merchandise  on  the  market — a  matter  seriously  disputed  by  the  plain- 
tiff— and  thereby  perpetrate  frauds  upon  customers,  they  have  their 
remedies  against  the  plaintiff,  whether  the  fertilizer  law  is  or  is  not 
enforced  by  the  defendants.  The  presumption  is  that  the  plaintiff  will 
not  commit  such  a  fraud;  and,  besides,  the  publicity  already  given 
these  matters  in  dispute  and  the  competition  among  dealers  ought  to 
prevent  any  serious  fraud  being  practiced  upon  customers.  Further- 
more the  prevention  by  a  preliminary  injunction  of  the  enforcement  by 
the  defendants  as  against  the  plaintiff  of  the  fertilizer  statutes  in  no 
ways  interferes  with  the  rights  and  duties  of  the  board  and  its  mem- 
bers in  all  other  matters  lawfully  imposed  upon  them.  And  unless  other 
manufacturers  and  dealers  in  fertilizer  see  fit  to  prevent  the  enforce- 
ment of  these  statutes,  the  board  may,  at  its  peril,  enforce  the  statutes 
as  against  them. 

The  situation,  therefore,  presents  a  question  of  the  relative  con- 
venience or  inconvenience  to  these  parties  by  the  allowance  or  disallow- 
ance of  a  temporary  injunction,  and  I  am  satisfied  that  the  discretion 
of  the  court  should  be  exercised  in  favor  of  allowing  a  temporary  in- 
junction, if  it  can  be  allowed  when  purely  questions  of  law  are  involved, 
and  especially  constitutional  questions.  It  is  the  law  that  whenever  the 
questions  of  law  or  fact  to  be  ultimately  determined  in  an  equity  suit 
are  grave  and  difficult,  a  preliminary  injunction  to  maintain  the  status 
quo  may  properly  issue,  especially  where  the  injuiry  to  the  moving  party 
will  be  immediate,  certain  and  great,  if  it  is  denied,  while  the  loss  or 
injury  to  the  opposing  party  will  be  comparatively  small  and  insignifi- 
cant, if  granted.  See  Newton  v.  Levis,  79  Fed.  Rep.  715  [25  C.  C.  A. 
161] ;  Denver  &  R.  Q.  By,  v.  United  States,  124  Fed.  Rep.  156  [59  C. 
C.  A.  579] ;  Harriman  v.  Northern  Securities  Co,  132  Fed.  Rep.  464. 

If  a  case  involving  grave  and  intricate  questions  of  law  entitles  the 
plaintiff,  in  a  proper  case,  to  a  preliminary  injunction,  I  am  unable  to 
see  why  the  fact  that  they  may  be  constitutional  questions  should  make 
any  difference  in  the  rule.  Although  the  constitutionality  or  unconsti- 
tutionality of  a  legislative  act  is  a  pure  question  of  law,  I  am  of  opinion, 
that,  in  a  proper  case,  where  such  questions  of  law  only  are  to  be  de- 
termined by  court,  it  will  grant  a  preliminary  injunction  to  preserve  the 
status  quo,  in  order  that  the  court  may  ultimately  determine  the  rights 
of  the  parties.  Frequent  examples  of  such  injunctions  may  be  found 
in  street  assessments  and  tax  cases,  and  many  other  classes  of  cases 
might  be  cited.  In  fact,  the  only  feasible  way  to  settle  like  questions 
to  those  at  bar  is  by  first  allowing  a  temporary  injunction,  in  order 
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to  give  the  court  time  to  deliberate  upon  the  intricate  legal  questions 
involved  and  arrive  at  a  just  conclusion.  And  this  is  especially  so, 
where  by  staying  the  hand  of  the  defendants  comparatively  small  dam- 
age will  be  done,  whereas  by  allowing  the  defendants,  without  limit,  to 
pursue  the  plaintiff  under  the  statutes,  irreparable  injury  would  result, 
causing  wreck  and  ruin  of  property  fights. 

I  have  gone  into  the  questions  raised  by  the  plaintiff's  pleading  far 
enough  to  convince  me  that  the  defendants'  rights  in  the  premises  are 
not  free  from  doubt,  in  the  several  particulars  heretofore  pointed  out. 
On  the  contrary,  the  case  made  by  the  amended  petition  presents  strong 
claims  for  equitable  interference,  and  the  plaintiff's  course  in  seeking 
an  injunction  is  highly  proper  to  test  the  question  involved.  As  was 
said  in  the  opinion  in  the  Hutchinson  (City)  v.  Beckham,  supra,  "the 
complaint"  •  •  •  **may  be  appropriately  termed  'a  bill  of 
peace.'  "  It  is  filed  to  obtain  a  definite  determination  that  the  fertilizer 
statutes  complained  of  are  void;  also  to  prevent  harassing  litigation 
and  to  establish  the  plaintiffs'  rights  to  transact  its  business  without 
complying  with  the  alleged  void  statutes.  While  the  court  will  not  un- 
dertake to  determine  the  ultimate  rights  of  the  parties,  it  is  su£Scient 
to  say  that  a  fair  question  is  raised  as  to  the  existence  of  the  right  of 
the  plaintiff  to  the  injunction  demanded,  and  it  makes  a  case  of  probable 
right  justifying  the  preservation  of  the  plaintiffs'  property  in  statu  quo 
during  the  pendency  of  the  statute,  and  until  the  case  can  be  deliberate- 
ly heard  and  finally  determined  upon  the  issues. 

The  right  of  the  defendants,  and  especially  the  secretary,  under  the 
fertilizer  statutes,  to  tal^e  the  plaintiffs'  property  without  compensation, 
and  to  compel  the  payment  annually  of  a  license  fee  for  the  privilege 
of  selling,  where  plaintiff  is  doing  a  local  and  interstate  business,  has 
the  appearance  of  an  unlawful  exaction  from  plaintiff  which  it  at  least 
should  have  the  right  to  have  determined  before  its  property  rights  are 
seriously  impaired  by  noncompliance  with  the  statutes.  The  court 
recognizes  the  right  of  a  state  to  enforce  inspection  laws,  to  charge  fees 
therefor,  and  to  impose  penalties  under  the  same;  but  I  am  unable  to 
see  without  further  enlightenment,  in  such  a  case  as  this,  how  the  state 
can  take  property  or  can  abridge  the  privilege  of  selling  without  inter- 
ference with  the  due  process  clause  and  the  interstate  commerce  clause 
respectively  of  the  United  States  constitution,  as  well  as  with  the  con- 
stitution of  the  state.  The  case  of  the  Southern  Express  Co.  v.  Ensley 
{Mayor),  116  Fed.  Rep.  756,  is  instructive  on  the  subject  of  the  state's 
interference  with  interstate  business,  and  involves  the  principles  in  case 
at  bar. 

The  matter  remaining  is  as  to  the  extent  of  the  preliminary  injunc- 
tion.   The  court  is  of  the  opinion  that  a  preliminary  injunction  should 
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be  allowed  restraining  and  enjoining  the  defendants  and  each  of  them 
from  collecting  or  seizing  any  of  the  goods  manufactured,  owned  or  sold 
by  the  plaintiff,  or  from  entering  upon  the  premises  where  same  are 
stored,  from  drawing  any  samples,  therefrom,  from  requiring  or  com- 
pelling or  attempting  to  require  or  compel  the  plaintiff  to  pay  said 
license  fees  for  said  brands,  from  preparing,  publishing,  or  circulating 
any  bulletin,  pamphlet,  or  report,  or  statement,  under  or  by  virtue  of 
their  claim  of  authority  as  members,  or  secretary  of  the  said  state  board 
of  agriculture,  as  or  such  board,  reflecting  either  directly  or  indirectly 
upon,  or  injuriously  impairing  the  plaintiffs'  right  to  prosecute  or  con- 
duct its  business,  and  from  in  any  wise  interfering  with  the  plaintiflBa' 
said  business  on  account  of  its  refusal  to  pay  said  license  fees  or  other- 
wise comply  with  said  acts  of  the  legislature,  and  it  is  so  ordered. 
Exception  by  the  defendants. 


APPEAL— EXECUTORS  AND  ADMINISTRATORS. 

[Hamilton  Common  Pleas,  April,  1909.] 
WttiLiAM  W.  Scott,  In  re  Estate. 

Appeal  Lies  to  Dstebmination  of  Wtdgw^s  Mabrtaqe  to  Decedent  on  Excep- 
tions TO  Inventory. 
Determination  of  the  fact  of  marriage  to  decedent  to  entitle  a  widow  to 
a  year's  allowance  under  Sec.  6040  Rev.  Stat,  is  properly  raised 
on  exceptions  to  the  inventory  setting  aside  such  allowance  and,  under 
Sec.  6024  Rev.  Stat.,  appeal  lies  to  the  finding  of  the  probate  court  there- 
on. 

Motion  to  dismiss  appeal. 

W,  A,  Hicks  and  Q.  W.  Cormany,  for  the  motion. 
L.  J.  Hoppe,  contra. 

HUNT.  J. 

The  setting  aside  of  an  allowance  to  the  widow  for  first  year's 
support  is  a  part  of  the  duty  of  the  appraisers  in  making  the  inventory 
of  the  estate,  and  while  an  increase  or  decrease  in  such  allowance  is  speci- 
ally provided  for  by  statute,  the  determination  of  the  question  as  to 
whether  the  person  claiming  to  be  the  widow  is  in  fact  the  widow  to 
which  such  allowance  should  have  been  made,  can  be  raised  upon  an  ex- 
ception to  the  inventory,  and  the  finding  of  the  probate  court  upon  such 
exception  is  appealable  to  the  court  of  common  pleas  under  Sec.  6024, 
Rev.  Stat. 

The  motion  to  dismiss  the  appeal  is  therefore  overruled. 
37  Dec.    Vol.  19 
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CHATTEL    MORTGAGES— EVIDENCE— INTOXICATING 

LIQUORS. 

[Hamilton  Common  Pleas,  April  14,  1909.] 

Carrie  King  v.  C.  C.  Richardson^  Aud.,  et  al. 
Margaret  Hall  v.  Charles  E.  Both. 

1.  Injunction  against  Collection  of  Tax  upon  Tbafficeino  in  Intoxioatino 
Liquors  in  Ihmobal  Resobts. 

Act  91  O.  L.  300  (Lan.  Rev.  Stat.  7240  to  7247;  B.  4364-1  to  4364-8),  pro- 
hibiting sales  of  intoxicating  liquors  in  houses  of  ill-fame  and  prescrib- 
ing punishment  for  violation  thereof,  and  act  88  O.  L.  667  (Lan.  ReT. 
Stat.  10596;  B.  6943-5)  prohibiting  sales  in  brothels,  indicate  the  intention 
of  the  legislature  to  prevent  such  acts  rather  than  by  employment  of 
married  men  as  inspectors  of  the  state  dairy  and  food  department  to 
ensnare  and  induce  such  keepers  and  Inmates  to  violate  these  laws,  for 
the  purpose  of  squeezing  revenue  from  them. 

2.  Sales  of  Two  Bottles  of  Beeb  not  Pbesuatption  of  Being  Engaged  in  Busi- 
ness OF  Tbaffickino  in  Intoxicating  Liquobs. 

A  sale  of  two  bottles  of  beer  at  more  than  'the  usual  price,  by  a  woman  in 
her  rooms  to  two  inspectors  of  the  state  dairy  and  food  department  does 
not  raise  the  presumption  that  other  like  sales  were  made  by  her  and 
so  constituting  her  engaged  in  the  business  of  trafficking  in  intoxicating 
liquors  within  the  meaning  of  the  Dow  tax  law. 

8.  Evidence  of  Mabbied  Men   Ensnabino  Immobai,  Women  not  Enttiued  to 
Gbeateb  Credence  than  Theib  Victims. 

•  Married  men  employed  by  the  state  dairy  and  food  department  to  entice 
street  walkers  into  houses  of  assignation  and  ensnare  them  and  keepers 
of  houses  of  ill-fame  into  the  unlawful  sale  of  intoxicating  liquors  are  not 
entitled  to  greater  credence  than  a  woman  against  whom  they  have  laid 
an  information  with  the  state  auditor  for  selling  two  bottles  of  beer»  es- 
pecially where  she  denies  their  presence  in  her  rooms  and  the  sales  to  them 
and  they  are  unable  to  identify  her  in  court  as  the  person  selling  to  them. 

4.  Bntbt  upon  Tax  Duplicate  not  Prima  Facie  Pboof  of  Tbaffic  in  Intoxicat- 
ing Liquobs. 
An  entry  upon  the  tax  duplicate  of  an  assessment  for  the  Dow  tax,  In  an 
action  to  restrain  its  collection,  is  not  prima  facie  proof,  within  the 
meaning  of  Sec.  1104  Rev.  Stat,  that  the  person  charged  is  engaged  in 
the  business  of  trafficking  in  intoxicating  liquors  where  such  entry  is 
erroneous  and  based  on  information  of  inspectors;  but  such  fact  must 
be  established  by  the  evidence  adduced  on  the  trial  thereof. 

6.  Household  Goods  Covebed  bt  Chattel  Mobtgage  not  Distbainablb  worn  Dow 
Tax. 
Household  goods,  such  as  beds,  chairs,  carpets,  etc.,  covered  by  chattel  mort- 
gage are  not  such  goods  and  chattels  as  are  used  in  the  business  of 
trafficking  in  intoxicating  liquors  and  as  such  cannot  be  distrained  for  bob* 
payment  of  the  Dow  tax,  as  against  the  mortgagee  in  good  faith. 

[Syllabus  approved  by  the  court] 

W.  M.  Tugman»  for  plaintiff. 

Alfred  Bettman,  for  defendants: 

Cited  and  commented  upon  the  following  authorities.     University 
Club  V.  BattetTnan,  2  Circ.  Dec.  11  (3  R.  18) ;  MUler  v.  State,  3  Ohio 
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St.  475;  Harris  v.  State,  50  Ala.  127;  Warreyi  v.  Shook,  91  U.  S.  711 
[23  L.  Ed.  421] ;  Markle  v.  NcwtoTK  64  Ohio  St.  493;  United  States  v. 
Bonham.  31  Fed.  Rep.  808 ;  Pioneer  Trust  Co.  v.  Stick,  71  Ohio  St.  459 
[73  N.  E.  Rep.  520] ;  Taylor  v.  State,  121  Ala.  24  [25  So.  Rep.  689] ; 
State  V.  Wadsworih,  30  Conn.  55;  Evans  v.  State,  54  Ark.  227  [15  S. 
W.  Rep.  360] ;  Barnes  v.  State,  20  Conn.  254;  Corley  v.  State,  87  Ga. 
332  [13  S.  E.  Rep.  556] ;  Commonwealth  v.  Bickum,  153  Mass.  386 
[26.  N.  E.  Rep.  1003] ;  Munoz  v.  State,  40  Tex.  Crim.  Rep.  457  [50  S. 
W.  Rep.  949] ;  State  v.  Beloit,  74  Wis.  267  [42  N.  W.  Rep.  110] ;  Mack 
V.  State,  116  Ga.  546  [42  S.  E.  Rep.  776;  94  Am.  St.  Rep.  137] ;  Billups 
V.  State,  107  Ga.  766  [33  S.  E.  Rep.  659] ;  H inkle  v.  Commonwealth, 
23  Ky.  Law  Rep.  1979  [66  S.  W.  Rep.  1020] ;  State  v.  Morton,  42  Mo. 
App.  64;  State  v.  Hassett,  64  Vt.  46  [23  Atl.  Rep.  584] ;  Willis  v.  State, 
37  Tex.  Crim.  Rep.  82  [38  S.  W.  Rep.  776] ;  Hartgraves  v.  State,  43  S. 
W.  Rep.  331  (Tex.  Crim.  Rep.)  ;  Paschal  v.  State,  84  Ga.  326  [10  S.  E. 
Rep.  821] ;  Grant  v.  State,  87  Ga.  265  [13  S.  E.  Rep.  554] ;  State  v. 
Buck,  37  Vt.  657 ;  1  McLain,  Crim.  Law  233. 

GORMAN,  J. 

This  is  an  action  to  enjoin  the  auditor  and  treasurer  of  Hamilton 
county  from  collecting  by  distress  on  the  goods  and  chattels  of  plain- 
tiff, $316.46,  claimed  to  be  due  on  account  of  the  tax  assessed  for  the 
business  of  trafficking  in  intoxicating  liquors  at  No.  210  West  Eighth 
St.  in  Cincinnati. 

Plaintiff  is  shown  to  be  the  owner  of  said  house,  210  West  Eighth 
St. 

There  is  an  entry  on  the  liquor  tax  duplicate  of  Hamilton  county 
for  the  year  1908  as  follows: 

'*  Carrie  Earl,  210  East  Eighth  Street,  Ward  Six,  Commencing 
business  February  19,  $263.72.'' 

Plaintiff's  property  wherein  she  resided  on  February  19,  1908,  is 
in  the  Ninth  ward  of  said  city,  210  West  Eighth  St.  and  not  in  the 
sixth  ward,  the  distance  between  the  two  numbers  being  more  than 
four  city  squares. 

The  evidence  of  the  two  inspectors,  Bamber  and  Dennis,  is  to  the 
effect  that  on  February  19,  1908,  they  went  to  a  house.  No.  210  West 
Eighth  St.,  and  asked  for  Carrie  Earl ;  that  a  woman  came  to  the  door 
and  admitted  them,  and  said  she  was  the  landlady,  Carrie  Earl.  The 
inspectors  asked  for  a  quart  bottle  of  beer  each  and  they  were  brought 
to  them  in  a  short  time  for  which  they  each  paid  twenty-five  cents  and 
in  a  short  time  thereafter  they  left  the  house.  This  occurred  between 
9  and  9:40  o'clock  at  night.  Neither  of  the  inspectors  had  ever  seen 
the  woman  before  or  been  in  that  house  previous  thereto.   It  was  appar- 
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ently  a  private  dwelling  hCuse,  but  in  reality  either  a  house  of  ill-fame 
or  an  assignation  house,  perhaps  the  latter.  The  plaintiff  was  in  court 
but  the  inspectors  failed  to  identify  her  as  the  person  who  admitted 
them  into  the  house  or  who  brought  them  the  beer. 

The  plaintiff  testified  that  she  never  sold  or  gave  any  beer  to 
the  inspectors  on  said  night;  that  she  kept  no  beer  in  her  house  and 
never  sold  any  beer  therein.  The  fnspectors  said  they  would  not  know 
the  woman  who  let  them  into  the  house  or  the  woman  who  brought  the 
beer.  They  came  from  up  in  the  state  where  their  homes  are  and  were 
here  in  Cincinnati  to  get  evidence  against  persons  conducting  houses 
of  ill-fame  and  assignation  houses  engaged  in  the  business  of  traffick- 
ing in  intoxicating  liquors,  so  as  to  charge  them  with  the  payment  of 
the  tax.  They  were  given  the  name  of  Carrie  Earl,  210  West  Eighth 
St.  among  other  places  to  visit.  When  going  to  an  assignation  house, 
their  custom  was  to  ''pick  up"  street  walkers,  or  women  on  the  street 
who  were  out  to  ply  their  trade.  In  this  case  the  inspectors  picked 
up  two  women,  went  to  the  house  of  plaintiff,  hired  and  paid  one 
dollar  each  for  a  room  and  procured  or  bought  the  beer  as  before 
stated.    All  this  expense  is  charged  up  to  the  state  of  Ohio. 

Now  it  is  contended  that  the  entry  above  set  out  on  the  duplicate 
makes  out  a  prima  fade  case  against  plaintiff.  Section  1104  Rev.  Stat, 
provides  that  a  certified  copy  of  the  entry  on  the  duplicate  shall  be 
prima  facie  evidence  on  the  trial  of  the  amounts,  validity  and  non- 
payment of  said  taxes.  But  if  the  evidence  discloses  that  the  entry  on 
the  duplicate  is  erroneous,  as  it  was  in  the  case  at  bar,  at  least  there 
was  no  entry  against  Carrie  Earl  or  Carrie  King,  210  West  Eighth  St., 
Ninth  Ward,  and  that  being  the  place,  where  it  is  admitted  and  shown 
that  Carrie  Earl  or  Carrie  King  resided  and  where  it  is  claimed  the 
business  was  carried  on,  this  entry  cannot  be  prima  facie  evidence  of 
the  fact  that  Carrie  Earl  was  engaged  in  the  business  of  trafficking 
in  intoxicating  liquors  at  any  other  place  than  210  East  Eighth  St., 
Sixth  Ward. 

The  question  then  arises,  Was  plaintiff  under  the  name  of  Carrie 
Earl  engaged  in  the  business  of  trafficking  in  intoxicating  liquors  at  210 
West  Eighth  St.,  Ninth  Ward  of  Cincinnati,  on  February  19,  1908? 

In  the  opinion  of  the  court  the  defendant's  case  is  not  helped 
or  made  out  by  the  entry  on  the  duplicate  for  the  reasons  stated,  and 
the  case  must  stand  or  fall  on  the  evidence  of  the  inspectors  and 
the  plaintiff  together  with  the  surrounding  circiunstances,  and  unaided 
by  the  entry  on  the  duplicate.  It  is  true,  as  counsel  for  defendants 
contend,  that  the  treasurer  may  proceed  to  distrain  and  collect  without 
making  an  entry  on  the  duplicate,  by  virtue  of  Sec.  4364-12  Rev.  Stat., 
but  it  must  appear  that  the  person  whose  property  is  about  to  be 
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seized  on  distress,  is  or  has  been  engaged  in  the  business — admitting 
for  the  sake  of  the  argument  that  the  testimony  of  the  two  inspectors 
is  undisputed.  I  am  of  the  opinion  that  the  procuring  of  the  beer  in 
the  house  of  the  character  which  plaintiff  is  shown  to  have  been  con- 
ducting and  in  the  way  this  beer  was  procured  does  not  show  that 
plaintiff  was  carrying  on  the  said  business. 

The  presumption,  if  there  is  a  presumption  to  be  indulged  in, 
would  be  against  that  fact,  because  such  sales  are  prohibited  in  such 
places  under  severe  penalties  under  Sees.  4364-1  to  4364-8  and  Sec. 
6943-5  Rev.  Stat.,  and  there  would  be  in  a  criminal  case  under  these 
sections  a  presumption  of  innocence  until  the  fact  of  guilt  were  shown. 
In  this  connection  it  seems  to  the  court  that  the  state  which  prohibits 
under  severe  penalties  the  traflSc  in  intoxicating  liquors,  even  the  giving 
away  thereof  in  such  places  as  houses  of  ill-fame  and  assignation  houses, 
can  hardly  be  justified  in  employing  agents  in  the  revenue  department 
and  for  the  purpose  of  raising  revenue  to  tempt  and  induce  the  keepers 
of  such  houses  to  violate  the  law  ii^  order  to  enable  the  state  to  profit 
by  the  act  of  violating  a  law  intended  to  minimize  the  evils  connected 
with  such  houses.  There  is  no  equity  or  justice  in  allowing  the  state 
to  profit  by  employing  and  paying  agents  to  bring  about  a  violation 
of  some  of  its  most  salutary  laws.  Perhaps  the  fault  lies  in  our  bad 
sjTstem  of  taxation,  whereby  the  state  seems  to  be  willing  to  reach  out 
by  the  hand  of  the  tax  gatherer  and  lay  hold  of  any  thing,  object,  busi- 
ness or  calling  which  will  enable  it  to  raise  revenue  regardless  of  any 
moral  question  that  might  be  involved  in  the  levying  and  collecting 
of  taxes. 

I  am  of  the  opinion  that  the  -evidence  in  this  case  does  not  show 
that  the  plaintiff  was  engaged  in  the  business  of  trafficking  in  intoxi- 
cating liquors  at  the  times  claimed  by  defendants,  and  that  the  two 
sales  claimed  to  have  been  made  do  not  constitute  the  carrying  on  of 
the  business;  and  unless  the  court  is  to  presume  from  the  fact  that 
these  two  sales  were  made,  that  it  was  the  customary  practice  to  make 
sales  in  plaintiff's  house,  then  it  appears  to  the  court  that  the  evidence 
does  not  support  the  defendant's  contention  that  plaintiff  was  engaged 
in  said  business. 

In  University  Club  of  Cincinnati  v.  Rattermann,  2  Circ.  Dec.  11, 
13  (3  R.  18) ,  our  circuit  court  held,  using  the  language  of  Judge  James 
M.  Smith: 

**It  was  hardly  the  intention  of  the  legislature  to  make  persons 
or  corporation  liable  to  assessment  for  a  single  sale  of  liquor,  or  it  may 
be  for  two  or  three  isolated  sales — ^but  to  require  those  who  do  it 
habitually,  to  pay  the  tax  therefor." 
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To  the  same  effect  is  the  opinion  of  Judge  Riifus  B.  Smith  in  the 
case  of  Toss  &  Co.  v.  Eagerly,  11  Dec.  Ke.  408,  409  (26  Bull.  268) : 

*'But  while  the  tax  must  be  paid  by  every  person,  •  •  •  for 
each  place  where  the  trafSc  in  intoxicating  liquors  is  carried  on,  the 
law  does  not  require  a  separate  tax  to  be  paid  for  every  place  where 
a  sale  is  made,  unless  the  sale  in  such  place  is  in  pursuance  of  a  'busi- 
ness' carried  on  in  that  place.  The  tax  is  not  upon  a  single  sale,  but 
upon  the  *  business'  of  'buying  and  selling'  or  'procuring  and  selling.' 
An  occasional  sale  at  a  place  by  an  agent  who  does  not  transport  the 
liquor  to  the  place,  but  solicits  the  sale  of  the  liquor  located  in  another 
place,  does  not  of  itself  necessarily  subject  the  principal  to  an  addi- 
tional tax  in  that  place." 

Citing  with  approval  University  Club  of  Cincinnati  v.  liattermann, 
supra,  and  quoting  the  above  language  of  Judge  J.  M.  Smith. 

See  also.  Miller  v.  State,  3  Ohio  St.  475,  476,  488,  489 ;  Harris  v. 
State,  50  Ala.  127,  130;  Warren  v.  Shook,  91  U.  S.  711  [23  L.  Ed. 
421] ;  21  Am.  &  Eng.  Enc.  Law  ^(2  ed.)  811;  Weil  v.  State,  52  Ala. 
19;  United  States  v.  Kenton,  2  Bond  97  [26  Fed.  Cas.  763] ;  Merced  Co, 
V.  Helm,  102  Cal.  159,  168,  169  [36  Pac.  Rep.  399] ;  State  v.  Barnes,  126 
N.  C.  1063  [35  S.  E.  Rep.  605] ;  Stanford  v.  State,  16  Tex.  App.  331. 

As  to  the  cases  cited  by  counsel  for  defendants  on  this  question 

,  of  a  single  sale  or  two  or  three  sales  constituting  a  "business"  or  being 

acts  from  whijh  the  eoui't  will  infer  that  the  person  making  the  sales 

was  engaged  in  the  "business,"  the  court  is  of  the  opinion  that  they 

can  be  distinguished  from  the  case  at  bar. 

In  DeMonte  v.  Pabst,  14  Dec.  97,  thsre  were  tv/o  sales  made  in 
different  months,  and  it  was  further  shown  that  the  person  making 
the  sales  had  taken  out  and  held  at  tho  times  of  the  sales  a  govemmen: 
license,  or  United  States  special  tax,  and  by  the  provisions  of  Sec. 
4364-15  Rev.  Stat.,  this  fact  may  be  offered  in  proof  that  the  person 
taking  out  this  license  or  paying  this  United  States  special  tax  is  en- 
gaged in  the  "business"  and  shall  be  prima  facie  evidence  of  the  fact 
that  such  person  is  actually  engaged  in  the  "business,"  etc.,  within 
the  meaning  of  Sec.  4364-9  to  4364-23  Rev.  Stat.  Volk  v.  Wester- 
ville,  17  Dec.  776  (3  N.  S.  241),  was  a  criminal  case  where  the  accused 
was  charged  with  unlawfully  keeping  a  place  where  intoxicating  liquors 
were  sold  at  retail.  It  is  impossible  from  the  decision  to  determine 
under  what  section  of  the  statutes  the  accused  was  convicted.  If  it 
were  under  Sec.  6942  then  this  decision  is  not  in  harmony  or  accord 
with  the  Ohio  authorities.  See  McGuire  v.  State,  42  Ohio  St.  530 ;  Oshe 
V.  State,  37  Ohio  St.  494;  Johnston  v.  State,  23  Ohio  St.  556. 

If  the  conviction  was  under  some  one  of  the  numerous  statutes 
prohibiting  sales  on  certain  days,  at  certain  places,  or  to  certain  per- 
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SODS,  then  no  doubt  a  single  sale  would  be  sufficient  to  convict,  but  this 
would  not  prove  that  the  person  making  the  sale  was  engaged  in  the 
business  of  trafficking  in  intoxicating  liquors. 

In  the  case  of  Leonard  v.  Bowland,  17  Dec.  558  (4  N.  S.  577), 
the  court  does  not  hold  that  one  or  two  or  more  sales  constitute  a  case 
of  engaging  in  the  '^business,"  but  on  pages  580  and  581  that  this  sale 
must  be  taken  in  connection  with  the  fact  that  the  plaintiff  by  her 
own  admission  was,  up  to  a  short  time  before  these  sales,  engaged  in 
the  business  and  that  she  was  buying  from  a  nearby  saloon  over  the 
back  fence  at  fifteen  cents  a  bottle  and  selling  at  a  profit  of  eighty-five 
cents  a  bottle,  and  these  facts  together  with  the  fact  that  she  was 
charged  on  the  duplicate  with  being  engaged  in  the  business  made  out 
a  prima  facie  case  which  she  had  failed  to  overcome.  This  court  is  not 
disposed  to  go  beyond  the  holding  in  this  last  case  cited  and  is  inclined 
to  say  with  all  due  respect  to  the  distinguished  jurist  who  delivered  the 
opinion,  that  the  presumption  in  favor  of  the  state  in  that  case  was 
stretched  to  its  furthermost  limits. 

I  do  not  deem  it  necessary  to  decide  whether  or  not  the  person  who 
procured  the  beer  for  the  state's  agents  at  the  house  of  plaintiff  was 
acting  as  agent  for  the  purchasers  of  the  beer  or  of  the  owner  of  the 
house.  Certain  it  is  that  there  might  have  been  inmates  of  that  house 
who  were  not  servants  or  employes  of  plaintiff  and  who  could  have 
acted  as  agents  of  the  purchasers  in  procuring  beer  from  some  outside 
source  of  supply.  It  seems  to  the  court  that  the  evidence  should  fairly 
satisfy  the  mind  of  an  ordinary  man  that  such  business  was  then 
carried  on  in  that  house,  before  holding  that  the  burden  of  this  tax 
should  be  assumed  and  paid  by  this  woman.  I  am  not  satisfied  that 
such  was  the  case  and  therefore  an  injunction  will  be  granted  as  prayed 
for  in  the  petition. 


Mabgaret  Hall  v.  Charles  E.  Both. 

Moses  Ruskin,  for  plaintiff. 

J.  L.  Kohl,  for  E.  Eleeman  &  Co. . 

Alfred  Bettman,  for  defendant: 

Luhy,  In  re,  155  Fed.  Rep.  659:  United  States  v.  Howell,  20  Fed. 
Rep.  718;  United  States  v.  Dodge,  1  Deady  186  [25  Fed.  Cas.  879]; 
Ledbetter  v.  United  States,  170  U.  S.  606  [18  Sup.  Qt  Rep.  774;  42 
L.  Ed.  1162];  United  States  v.  Rennecke,  28  Fed.  Rep.  847;  Common- 
wealth  V.  Coolidge,  138  Mass.  193;  State  v.  Hynes,  66  Me.  114;  Ward 
V.  Barrows,  2  Ohio  St.  241 ;  Coomhs  v.  Lane,  4  Ohio  St.  112 ;  Reynolds 
V.  Schxveincfns,  27  Ohio  St.  311;  Murphy  v.  Sims,  13  Dec.  62;  Pugh 
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Prig.  Co,  v.  Yeatman,  12  Circ.  Dec.  477  (22  B.  584) ;  Stevenson  v.  Hunter, 
5  Dec.  27  (2  N.  P.  300) ;  Leonard  v.  Bowland,  17  Dec.  558  (4  N.  S. 
577) ;  Cooley,  Taxation  51,  447;  Ohio  v.  Shanks,  Tapp.  45;  Springfield 
V.  Ford,  40  Mo.  App.  586;  State  v.  Bughee,  22  Vt.  32;  State  v.  Chandler, 
15  Vt.  425;  Jordan  v.  State,  22  Fla.  528;  Dansey  v.  State,  23  Fla.  316 
[2  So.  Rep.  6921 ;  "^^^^  v.  Hagerty,  11  Dec.  Re.  408  (26  Bull.  268) ; 
De  Monte  v.  Pais*,  14  Dec.  97;  Wymond  Cooperage  Co,  v.  Thompson, 
11  Dec.  486  (8  N.  P.  347) ;  Simpson  v.  /Scrvm,  2  Circ.  Dec.  433  (4  R. 
84) ;  Adler  v.  Whitheck,  44  Ohio  St.  539  [9  N.  E.  Rep.  672] ;  Anderson 
V.  Brewster,  44  Ohio  St.  576  [9  N.  E.  Rep.  683] ;  Sheldon  v.  Van  Buskirk, 
2  N.  Y.  473;  Sears  v.  Cottrell  5  Mich.  251;  Hodge  v.  Jlfti5oa«ne  Co.  196 
U.  S.  276  [25  Sup.  Ct.  Rep.  237;  49  L.  Ed.  477] ;  Newton  v.  McKay, 
130  Iowa  596  [102  N.  W.  Rep.  827] ;  CulUnan  v.  Furthman,  187  N. 
Y.160  [79  N.  E.  Rep.  989]. 

GORMAN,  J. 

The  evidence  in  this  case  shows  that  plaintiff  occupied  a  four-room 
flat  in  the  building  known  as  No.  519  Smith  St.,  Cincinnati,  between 
January  1,  1908,  and  April  8,  1908;  that  on  or  about  January  10,  1908, 
two  inspectors  from  the  Dairy  and  Food  Commissioner's  office  visited 
Margaret  Hall  about  9  o'clock  at  night  and  were  admitted  to  her  apart- 
ments. They  testified  that  there  was  present  with  plaintiff  in  her 
flat  another  woman ;  that  Margaret  Hall,  when  the  inspectors  came  into 
the  kitchen  of  the  four-room  flat,  was  ironing  and  that  she  asked  the 
inspectors  to  buy  some  beer  and  they  thereupon  consented  and  she, 
the  plaintiff,  took  two  quart  bottles  of  beer  from  an  ice  box  in  the 
kitchen  and  charged  them  fifty  cents  each  for  a  quart  bottle  of  beer 
which  they  drank  with  the  women  and  went  away.  There  is  a  con- 
flict of  testimony  about  the  relative  location  of  the  rooms,  the  exits 
and  the  entrances  thereto  and  as  to  the  furniture  therein.  Margaret 
Hall  denied  that  she  ever  saw  the  men  or  sold  them  any 
beer,  denied  that  there  was  any  woman  staying  with  her  in  the  flat 
but  said  she  lived  there  with  a  gentleman  friend  and  that  he  paid  the 
rent  for  the  flat.  It  was  a  place  not  adapted  to  the  sale  of  intoxicating 
liquors  but  on  the  contrary  according  to  the  testimony  of  all  persons 
was  fitted  up,  adapted  for,  and  apparently  intended  to  be  used  as 
a  place  of  residence  of  two  or  three  or  four  persons.  The  furniture 
and  household  goods  contained  in  the  flat  were  covered  by  a  chattel 
mortgage  to  Edward  Kleeman  &  Co.,  executed  long  prior  to  the  time 
when  Margaret  Hall  is  claimed  to  have  commenced  the  business  of 
trafficking  in  intoxicating  liquors.  On.  the  trial  the  inspectors  failed 
to  identify  Margaret  Hall  as  the  person  whom  they  saw  in  the  kitchen 
of  the  flat  and  from  whom  they  claimed  to  have  purchased  the  beer. 
The  entry  on  the  duplicate  against  Margaret  Hall  was  made  from  in- 
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formation  furnished  by  these  two  inspectors  to  the  auditor  of  state 
and  by  him  transmitted  to  the  auditor  of  Hamilton  county.  This  case 
has  been  very  ably  presented  on  briefs  and  argued  orally  by  Mr.  Bett- 
man  for  the  defendants  and  by  Mr.  Kohl  for  E.  Kleeman  &  Co.  and 
I  have  read  their  briefs  with  great  interest  and  examined  the  author- 
ities cited  with  a  view  of  arriving  at  a  correct  conclusion  as  to  the 
facts  as  well  as  the  law  of  the  case. 

It  is  urged  very  strenuously  by  counsel  for  defendants  that  these 
two  sales,  assuming  for  the  purpose  of  the  case  that  the  testimony  of 
the  inspectors  is  to  be  given  greater  credence  and  weight  than  that  of 
Margaret  Hall,  taken  in  connection  with  the  surroundings  arid  the  at- 
tending circumstances,  raises  a  presumption  that  these  were  not  the 
only  sales  so  made  but  that  from  the  fact  of  a  larger  price  being 
charged  for  the  beer  and  the  readiness  displayed  by  the  person  offering 
to  sell,  that  it  was  the  customary  and  usual  thing  to  do  in  that  effect. 

On  the  other  hand,  if  this  flat  be  considered,  as  the  inspectors 
treated  it,  a  house  of  ill-fame,  because  they  went  there  without  the 
female  companions  which  they  picked  up  when  going  to  an  assignation 
house — I  say  if  this  be  considered  a  house  of  ill-fame  from  the  fact 
that  the  sale  or  giving  away  of  liquors  is  prohibited  in  such  houses 
we  would  not  expect  ordinarily  to  find  any  liquors  therein.  Again  it  is 
urged  that  a  failure  to  hold  under  the  circumstances  of  this  case  that 
these  sales  claimed  to  have  been  made  show  that  plaintiff  was  engaged 
in  the  business,  will  be  fraught  with  dire  results  to  the  revenue  de- 
partment of  the  state.  I  do  not  think  that  the  decision  in  this  case  will 
have  any  such  serious  effects  upon  the  revenues  of  the  state  as  counsel 
for  defendants  appear  to  apprehend.  The  traffic  in  intoxicating  liquors 
cannot,  to  any  great  extent,  be  carried  on  secretly.  There  must  be  a 
resort  to  the  places  where  they  are  sold  by  the  public  or  a  considerable 
number  of  persons  before  the  business  can  be  carried  on  profitably. 
In  houses  of  ill-fame  the  traffic  is  entirely  prohibited  and  if  the  police 
department  and  the  state  authorities  do  their  duty  under  existing  laws 
by  endeavoring  to  punish  for  a  violation  of  these  laws  forbidding  the 
traffic  or  giving  away  of  liquors  in  such  places,  instead  of  encouraging 
the  keepers  of  such  places  to  violate  the  law,  and  setting  snares  to 
catch  these  unfortunates  in  order  to  squeeze  revenue  out  of  them,  the 
traffic  will  then  be  confined  to  the  open  and  public  places  which  ad- 
vertise and  hold  out  to  the  public  the  fact  that  they  are  engaged  in 
the  business  and  make  no  concealment  thereof  but  on  the  contrary 
voluntarily  go  up  to  the  county  treasury  and  pay  the  tax  and  list  their 
places. 

The  evidence  in  all  these  cases  which  have  been  before  the  court 
shows  that  there  is  apparently  no  effort  made  to  learn  of  sales  without 
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the  payment  of  the  tax,  except  in  houses  of  ill-fame  and  assignation 
houses;  and  the  evidence  further  discloses  that  the  state  is  allowing 
these  inspectors,  who  are  married  men,  their  expenses  of  paying  for 
rooms  in  assignation  houses  and  expenses  in  houses  of  ill-fame  and  for 
buying  beer  and  picking  up  street  walkers  to  go  with  them  to  such 
resorts,  all  in  the  name  of  the  great  state  of  Ohio  to  raise  revenue, 
whereas  the  state  and  every  department  thereof  should  be  using  every 
effort  to  suppress  the  tra£Sc  in  such  houses  and  enforcing  the  law 
prohibiting  such  sales  of  liquor.  This  court  is  appealed  to,  as  a 
court  of  equity  to  find  in  favor  of  such  practices;  and  it  must  and 
no  doubt  does  appeal  to  the  humorous  side  of  the  state  agent's  character 
when  the  courts  readily  fall  into  line  with  their  efforts  to  raise  revenue 
from  these  sources. 

I  am  of  the  opinion  that  the  evidence  in  this  case  does  not  dis- 
close that  plaintiff  was  engaged  in  the  business  of  trafficking  in  in- 
toxicating liquors  at  the  time  it  is  claimed  by  defendants  she  was  so 
engaged.  But  I  would  recommend  to  counsel  for  defendants  that  as 
prosecuting  attorney  of  this  county,  it  might  be  well  to  inquire  into 
any  violations  of  Sees.  4364-1  to  4364-8  Rev.  Stat,  and  Sec.  6943-5 
Rev.  Stat,  and  see  that  the  police  authorities  and  other  executive  officers 
of  the  city  of  Cincinnati  and  Hamilton  county  endeavor  to  carry  out 
the  will  of  the  legislature  by  enforcing  those  sections  referred  to  and 
then  perhaps  there  will  not  be  the  occasion  for  the  emplojonent  of  so 
many  inspectors  and  the  expenditure  of  the  state's  money  in  a  shameful 
endeavor  to  snare  wretched  women  conducting  resorts  prohibited  by 
law.  The  cases  cited  in  the  opinion  handed  down  today  of  Carrie 
King  against  Chas.  E.  Roth,  Treasurer,  may  be  applied  to  the  facts 
in  this  case.  Counsel  for  E.  Kleeman  &  Co.  in  his  very  able  brief  has 
also  cited  several  authorities  in  support  to  the  proposition  that  one  sale, 
or  two  or  a  few  sales  do  not  constitute  a  ** business." 

The  court  is  further  of  the  opinion  that  even  if  these  sales  were 
sufficient  to  raise  the  presumption  that  the  plaintiff  was  engaged  in 
the  '^ business,"  the  household  goods  such  as  beds,  chairs,  carpets  and 
such  other  chattels  as  were  in  the  flat  and  covered  by  the  chattel  mort- 
gage cannot  be  considered  as  being  goods  and  chattels  used  in  the 
conduct  of  the  business  of  trafficking  in  intoxicating  liquors,  such  as 
counters,  side  boards,  liquors,  etc.,  and  therefore  the  lien  of  E.  Klee- 
man &  Co.  is  superior  to  that  of  the  state  by  virtue  of  its  lien  under 
Sec.  4364-12  Rev.  Stat. 

An  injunction  will  be  granted  as  prayed  for  in  the  petition  and 
answer  and  cross  petition  of  E.  Kleeman  &  Co. 
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Mutchler,  In  r«. 

EXTRADITION. 

[Franklin  Common  Pleas,  March  2,  1909.] 
F.  H.  Mutchler,  In  be. 

Accused  must  be  Puqitite  fbom  Justice  to  Effect  his  Extradition. 

Legal  evidence  sufficient  to  establish  a  prima  facie  case  that  the  accused 
Is  a  fugitive  from  justice,  as  well  as  that  he  is  charged  with  crime  in  the 
demanding  state,  should  be  presented  to  the  governor  to  whom  the 
requisition  is  addressed.  Evidence  consisting  merely  of  the  paper  con- 
taining the  demand  of  the  governor  making  the  requisition,  a  certificate 
of  the  commonwealth's  attorney  of  the  county  where  it  is  charged  the 
crime  was  committed  attached  thereto,  but  which  contains  no  statement 
that  the  accused  is  a  fugitive  from  justice,  and  a  duly  authenticated  copy 
of  the  indictment  against  him  together  with  his  presence  in  this  state 
is  insufficient  to  establish  a  prima  facie  case  that  he  is  a  fugitive  from 
justice. 

[Syllabus  by  the  court] 

T.  H.  Clark,  for  commonwealth  of  Virginia. 

T.  J.  Keating  and  G.  L.  Fuller,  for  the  prisoner. 

BIGGER,  J. 

The  case  is  before  the  court  pursuant  to  the  provisions  of  Sec.  97 
Rev.  Stat.,  F.  H.  Mutchler  having  been  arrested  by  virtue  of  a  warrant 
issued  by  the  governor  of  Ohio,  addressed  to  the  sheriff  of  this  county, 
commanding  him  to  arrest  the  said  F.  H.  Mutchler  and  to  bring  him  be-^ 
fore  any  judge  of  the  Supreme  Court,  circuit  court,  or  common  pleas 
court  of  this  state,  in  whose  district  or  jurisdiction  the  said  Mutchler 
may  be  found. 

The  evidence  submitted  to  the  court  upon  the  hearing,  it  is  agreed 
by  the  parties,  is  the  same  evidence  Avhich  was  presented  to  the  governor 
and  upon  which  the  warrant  was  issued.  It  is  admitted  that  F.  H. 
Mutchler,  named  in  the  requisition  papers,  is  the  person  in  the  custody 
of  the  sheriff. 

The  evidence  consists  of  the  paper  containing  the  demand  of  the 
governor  of  Virginia,  and  a  certificate  of  the  commonwealth's  attorney  of 
Henry  county,  Virginia,  attached  thereto,  as  well  as  a  copy  of  an  in- 
dictment against  the  said  F.  H.  Mutchler  returned  by  the  grand  jury 
of  said  Henry  county,  Virginia,  and  which  the  governor  certifies  to  be 
authentic  and  duly  authenticated  in  accordance  with  the  laws  of  Vir- 
ginia. 

It  is  claimed  that  the  requisition  papers  do  not  comply  with  the 
provisions  of  our  statute.  Sec.  95  Rev.  Stat.  In  so  far  as  this  statute  is 
in  furtherance  of  the  provisions  of  the  United  States  constitution  and 
laws,  it  is  valid,  but  clearly  both  upon  reason  and  authority  in  so  far 
as  it  imposes  any  restrictions  or  additional    requirements    than   those 
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found  in  the  United  States  constitution  and  laws,  it  is  of  no  force  and 
effect,  and  without  stopping  to  discuss  this  question  further,  I  am  of 
opinion  that  the  proceedings  are  not  -defective  because  certain  of  the 
requirements  of  Sec.  95  were  not  complied  with,  because  they  do  at- 
tempt to  impose  restrictions  upon  the  exercise  of  this  power  by  the 
executive  of  the  state,  which  are  not  found  in  the  federal  constitution 
and  laws. 

But  there  is  another  question  which  is  more  serious,  and  it  is  this : 
There  was  no  evidence  whatever  before  the  governor  and  there  is  none 
before  this  court,  the  evidence  here  being  the  same  as  was  submitted  to 
the  governor,  to  show  that  the  said  F.  H.  Mutchler  is  a  fugitive  from 
justice.  The  language  of  the  federal  constitution  is  (Art.  4,  Sec.  2, 
Subdiv.  2), 

'*A  person  charged  in  any  state  with  treason,  felony  or  other  crime, 
who  shall  flee  from  justice,  and  be  found  in  another  state,  shall  on  de- 
mand of  the  executive  authority  of  the  state  from  which  he  fled,  be 
delivered  up  to  be  removed  to  the  state  having  jurisdiction  of  the  crime." 

Before  a  person  whose  extradition  is  demanded  should  be  delivered 
up,  two  things  are  essential :  First,  that  he  be  charged  with  a  crime  in 
the  demanding  state,  and  second,  that  he  be  a  fugitive  from  justice. 
It  is  just  as  necessary  that  one  of  these  facts  be  shown  as  the  other. 
Upon  this  subject,  Spear,  Extradition  378,  says : 

**The  words  here  placed  in  italics  relate  to  the  flight  from  justice. 
They  are  words  of  description,  and  as  such,  state  a  fact  which  forms 
an  essential  part  of  the  case,  and  which  must  be  in  every  case  of  extradi- 
tion authorized  by  the  constitution.  It  is  not  enough  that  the  party  is, 
in  a  proper  judicial  proceeding,  charged  with  treason,  felony,  or  other 
crime,  since  this  of  itself  does  not  make  the  case  specified.  Nor  is  it 
euough  that  he  is  thus  charged  in  one  state  and  found  in  another 
state,  since  this  does  not  present  the  case  stated  in  the  constitution 
•  •  •.  The  flight  from  justice  and  the 'being  found  in  another  state 
than  that  in  which  the  crime  is  charged  to  have  been  committed,  present 
ft  distinct  fact  in  the  case,  not  identical  with  the  charge  and  not  neces- 
sarily involved  in  it  or  proved  by  it.  And  yet  this  fact  exists  in  the 
case  stated  in  the  constitution,  and  must  hence  be  shown  to  exist  when 
the  provision  is  practically  applied  for  the  purpose  of  extradition.'' 

Again  the  same  author  says,  page  387,  *'both  the  constitution  and 
the  law  of  congress  by  making  the  flight  of  the  accused  person  a  ma- 
terial part  of  the  case,  necessarily  assumed  that  some  evidence  of  this 
fact  will  and  must  be  presented  in  the  first  instance  to  the  demanding 
governor,  and  if  he  deems  it  suflScient,  then  by  him  to  the  governor  to 
whom  he  addresses  his  requisition.  This  evidence  in  respect  to  both 
governors,  must  be  legal  evidence;  not  mere  hearsay  or  suspicion  or 
mere  rumor,  and  must  hence  be  under  oath  and  must  at  least  be  suf- 
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ficient  to  create  a  prima  facie  case  of  flight.  Without  such  evidence,  it 
cannot  be  known  to  either  governor  that  such  a  fact  exists  at  all,  and 
until  this  is  reasonably  known,  there  is  no  occasion  for  any  action  on 
the  part  of  either." 

The  same  author  quotes  Judge  Cooley,  Const.  Lim.  to  this  effect: 
**The  governor  ought  to  have  some  showing  under  oath  that  the  person 
demanded  is  in  truth  a  fugitive  from  the  state  whose  requisition  is  before 
him.  This  showing  is  as  essential  as  is  the  evidence  of  the  charge  of 
crime,  and  is  demanded  no  more  by  the  fair  import  of  the  constitution 
than  by  justice.  Without  it,  as  was  shown  in  the  case  of  the  Mormon 
prophet,  a  man  has  no  security  against  being  sent  to  distant  states  to 
answer  charges  from  which  he  could  never  have  fled,  because  he  was 
never  there. 

In  the  case,  Jackson,  In  re,  2  Flip.  183  [12  Am.  Law.  Eev.  602,  13 
Fed.  Cas.  197],  cited  by  Spear  at  page  388,  Judge  Withy  of  the  United 
States  district  court  for  the  western  district  of  Michigan,  in  discharging 
a  prisoner  for  the  want  of  any  proof  that  he  was  a  fugitive  from  justice, 
uses  this  language  (page  186) : 

"It  is  as  essential  to  the  right  of  arrest  and  extradition  to  prove  to 
the  satisfaction  of  the  governor  of  Michigan  that  the  person  charged 
with  crime  has  fled  from  justice,  as  to  prove  that  he  is  charged  with  a 
erime  in  such  other  state. 

Again  on  page  187 : 

**The  evidence  that  the  person  has  fled  from  justice  must  not  only 
be  satisfactory  to  the  governor,  but  must  be  legally  suflScient,  before  the 
executive  authority  can  be  exercised.  He  cannot  act  upon  rumor  nor 
upon  the  mere  representation  of  the  person,  nor  upon  the  demanding 
governor's  certificate.  It  should  be  sworn  evidence,  such  as  will  authorize 
a  warrant  of  arrest  in  any  other  case." 

Without  stopping  to  cite  further  decisions  of  courts  other  than  our 
own  state  upon  this  point,  my  examination  of  the  question  satisfies  me 
that  the  decisions  of  the  courts  both  federal  and  state,  are  almost  unani- 
mous as  to  the  necessity  of  proof  that  the  person  demanded  is  a  fugitive 
from  justice,  which,  of  course,  involves  the  fact  of  his  presence  in  the 
demanding  state  and  his  flight  therefrom.  It  is  not  necessary  now  to 
consider  what  constitutes  flight,  as  that  question  is  not  now  involved. 

I  come,  therefore,  to  a  discussion  of  the  cases  in  our  own  state,  and 
especially  of  the  decision  of  the  Supreme  Court  of  this  state  in  the  case 
Sheldon,  Ex  parte,  34  Ohio  St.  319.  The  fourth  paragraph  of  the  syl- 
labus is : 

*' After  an  alleged  fugitive  from  justice  has  been  arrested  on  an 
extradition  warrant,  he  will  not  be  discharged  on  the  ground  that  there 
was  no  evidence  before  the  executive  issuing  the  warrant,  showing  that 
the  fugitive  had  fled  from  the  demanding  state  to  avoid  prosecution/' 
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If  this  be  taken  apart  from  the  facts  of  the  case,  it  would  seem  to  sup- 
port the  contention  of  counsel  representing  the  commonwealth  of  Vir- 
ginia. But  the  syllabus  of  a  case  must  be  read  in  the  light  of  the  facts 
of  the  case.  Witte  v.  Lockwood,  39  Ohio  St.  141,  145 ;  Sherard  v.  Lind- 
sey,  7  Circ.  Dec.  245  (13  R.  315-321). 

In  the  case  Sheldon,  Ex  parte,  supra,  there  was  an  affidavit  of  the 
prosecuting  attorney  of  Jackson  county,  Missouri,  attached  to  the 
requisition,  in  which  he  made  oath  that  said  Sheldon  is  a  fugitive  from 
justice  from  the  said  state  of  Missouri.  Gillmore,  Judge,  said,  page 
327: 

**  While  this  does  not  in  terms  state  that  Sheldon  had  fled  to  avoid 
prosecution,  it  does  state  as  a  conclusion  that  he  is  a  fugitive  from 
justice;  and  it  was  for  the  executive  to  put  a  construction  upon  this 
language  before  issuing  the  extradition  warrant,  and  under  these  cir- 
cumstances the  fugitive  will  not  be  discharged  on  the  ground  that  there 
was  no  evidence  before  the  executive  issuing  the  warrant,  showing  that 
the  fugitive  had  fled  from  the  demanding  state  to  avoid  prosecution." 

This  decision,  therefore,  read  in  the  light  of  the  facts  of  that  case, 
only  decides  that  where  there  is  sworn  evidence  before  the  governor, 
that  the  person  demanded  is  a  fugitive  from  justice,  while  it  involves 
the  conclusion  of  the  affiant,  a  fugitive  from  justice  being  one  who 
flees  to  avoid  prosecution,  yet  it  will  be  held  sufficient,  and  the  person 
demanded  will  not  be  discharged  on  the  ground  that  there  was  no  evi- 
dence before  the  governor  to  show  that  he  had  fled  from  the  demanding 
state  to  avoid  prosecution. 

But  suppose  we  give  to  it  the  broadest  latitude,  and  hold  that  this 
decision  means  that  when  the  case  comes  before  a  judge  for  hearing 
upon  the  charge  that  in  no  case  will  the  prisoner  be  discharged  merely 
because  there  was  no  evidence  whatever  before  the  governor  that  the 
person  demanded  was  a  fugitive  from  the  demanding  state,  what  rule  is 
to  govern  this  court  in  its  decision  if  there  be  no  evidence  offered  upon 
the  hearing  before  the  court  that  the  person  demanded  is  a  fugitive 
from  justice?  Will  the  court  be  concluded  by  the  fact  that  the  governor 
has  issued  his  warrant?  That  such  is  not  the  rule  in  Ohio  is' apparent 
from  the  decision  of  the  Supreme  Court  in  Wilcox  v.  Nolze,  34  Ohio 
St.  520. 

In  that  case  the  court  decided,  first,  that  the  power  of  the  judge  to 
discharge  an  alleged  fugitive  from  justice  under  the  act  of  1875  is  es- 
sentially the  same  as  under  the  habeas  corpus  act. 

Second,  the  provisions  of  the  constitution  of  the  United  States,  Art. 
4,  Sec.  2,  and  the  act  of  congress,  United  States  Revised  Statutes,  Sec. 
5278,  which  provide  for  the  extradition  of  those  who  shall  flee  from 
justice  and  be  found  in  another  state,  are  confined  to  persons  who  are 
actually  and  not  merely  constructively  present  in  the  demanding  state 
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when  they  commit  the  acts  charged  against  them.  And  in  a  proceeding 
on  habeas  corpus  for  discharge  from  arrest  on  a  warrant  of  extradition 
issued  by  the  governor  in  compliance  with  the  requisition  of  the  gov- 
ernor of  anothier  state,  parol  evidence  is  admissible  to  show  that  there 
had  been  no  such  actual  presence  of  the  accused  in  the  demanding  state. 
In  Wilcox  V.  Nolze,  supra,  as  well  as  in  Sheldon,  Ex  parte,  supra, 
the  governor  had  issued  his  warrant,  and  the  person  demanded  had  been 
aiTested  by  virtue  of  the  warrant.  And  yet  the  Supreme  Court  held  the 
court  would  hear  oral  evidence  upon  the  question  as  to  the  person 
demanded  being  a  fugitive  from  justice  of  the  demanding  state,  not- 
withstanding the  governor  had  issued  his  warrant.  I  am  of  opinion  that 
the  Supreme  Court  did  not  mean  to  announce  the  broad  rule  that  it  was 
immaterial  whether  there  was  any  proof  before  a  governor  that  the 
person  demanded  was  a  fugitive  from  justice,  but  if  it  did,  it  clearly 
did  not  mean  that  when  the  case  was  heard  before  the  court,  it  was  still 
immaterial  whether  there  was  any  showing  to  the  court  that  he  was  a 
fugitive  from  justice.  Now,  in  this  case,  there  is  no  evidence  whatever 
that  any  person  has  made  oath  anywhere  that  the  said  F.  H.  Mutchler 
is  a  fugitive  from  justice.  If  this  be  an  essential  fact  to  the  right  of 
extradition,  when  is  the  prisoner  to  have  a  chance  to  be  heard  upon  that 
question,  if  not  now?  The  courts  of  Virginia  will  not  inquire  whether 
he  was  rightfully  or  wrongfully  extradited.  It  is  a  well  settled  princi- 
ple that  when  a  person  is  properly  charged  with  crime,  the  courts  will 
not  inquire  into  the  circumstances  under  which  he  was  brought  into 
the  state  and  within  the  jurisdiction  of  the  court.  12  Am.  &  Eng.  Enc. 
Law  607. 

A  detention  which  was  originally  illegal  may  afterwards  become 
legal,  and  thus  bar  the  prisoner's  right  to  discharge,  and  this  principle 
has  been  applied  to  the  case  of  one  who  is  kidnapped  or  unlawfully 
taken  in  one  state  and  delivered  to  the  authorities  of  another.  15  Am. 
&  Eng.  Enc.  Law  158. 

It  is  evident,  therefore, '  that  unless  the  person  sought  to  be  ex- 
tradited is  entitled  to  demand  that  at  least  a  prima  fade  case  shall  be 
made  out  against  him,  either  before  the  governor  or  the  judge,  before 
he  shall  be  turned  over  to  the  agent  of  a  foreign  state,  that  he  may 
be  extradited  without  any  proof  whatever  that  he  is  a  fugitive 
from  justice,  which  is  one  of  the  two  essential  facts  to  be  shown  under 
the  constitution  of  the  United  States  to  warrant  the  extradition  of  a 
citizen  of  one  state  to  another  state.  I  do  not  believe  that  a  fair  con- 
struction of  the  decisions  of  the  Supreme  Court  of  this  state  requires 
us  to  hold  that  a  citizen  may  be  arrested  and  extradited  without  even  a 
prima  facie  case  being  made  as  to  one  of  the  two  essential  facts  to  the 
right  of  extradition.    In  my  opinion,  the  person  demanded  is  not  called 
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upon  to  make  any  defense,  until  at  least  a  prima  fade  case  is  made  out 
against  him. 

The  statute  of  this  state,  Sec.  97,  requires  the  judge  to  hear  and 
examine  such  charge,  and  upon  proof  made  in  such  examination  by  him 
adjudged  sufiScient,  shall  commit  such  person  to  the  jail  of  the  county, 
etc.    It  will  hardly  be  claimed  that  the  person  demanded  shall  make  the 
proof  against  himself  which  is  to  satisfy  the  court  that  he  ought  to  be 
committed  to  the  jail  of  the  county.    But  the  proof  must  come  from  the 
other  side.    To  hold  that  the  person  demanded  shall  assume  the  burden 
of  proof  that  he  is  not  a  fugitive  from  justice,  is  to  require  him  to  as- 
sume the  burden  of  proving  a  negative.    In  this  case  the  averment  is 
that  he  committed  the  crime  in  the  year  1908  in  the  state  of  Virginia. 
The  difficulty  and  practical  impossibility  of  his  being  able  to  prove  that 
he  was  not  at  any  time  in  Virginia  during  the  year  1908,  illustrates -the 
great  difficulty  and  practical  impossibility  of  such  proof  at  the  hands 
of  the  person  demanded.    If  it  is  essential  for  the  authorities  demanding 
the  extradition  to  offer  some  proof  of  the  first  fact,  to  wit,  that  he  ii 
charged  with  crime  in  the  state  of  Virginia,  it  is  equally  essential  that 
some  proof  be  offered  that  he  is  a  fugitive  from  justice,  and  for  the  want 
of  any  evidence  either  before  the  governor  or  before  this  court  upon 
that  point,  the  court  holds  that  there  is  a  complete  failure  of  proof  upon 
one  of  the  two  facts  essential  to  be  shown  to  warrant  the  commitment 
of  the  said  F.  H.  Mutchler  to  the  jail  of  the  county  to  be  delivered  to 
the  agent  of  the  state  of  Virgipia,  and  for  that  reason  he  is  discharged 
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NEQLIQENCB— RELEASE. 

[Summit  Common  Pleas,  April  Term,  1907.] 
•Haevby  Conrad  v.  Kjm4Er  Bbick  Co. 

1.  Fbozimatb  Cause  of  Injttbt  NorwrrnsTANDiNo  Contbibxttobt  Negugenoe. 

Notwithstanding  plaintiff  was  careless  in  not  immediately  moving  to  a 
place  of  safety  after  removing  an  obstruction  from  a  clay  granulating 
machine  operating  several  revolving  knives,  the  negligence  of  defend- 
ant's foreman,  having  charge  of  the  levers  and  being  in  a  position  to 
observe  plaintiff's  danger,  starting  the  machine,  without  other  warning 
than  "Look  out!"  before  plaintiff  had  gotten  away  from  his  place  of 
danger,  constitutes  the  proximate  cause  of  the  injury. 

2.  Tendes  Back  of  Moitet  PAm  fob  Release  from   LiIabilitt  fob  Iicjxnmui 
Nbgebsabt  to  Suit  fob  Damages. 

Tender  back  of  money  received  in  release  of  liability  for  personal  injuries 
sustained  is  prerequisite  to  repudiation  of  the  release,  and  notwithstand- 
ing the  release  be  obtained  by  grossest  fraud,  the  parties  must  be  put  in 
9tiatu  quo  before  an  action  for  damages  for  the  injuries  complained  of 
can  be  brought 

[Syllabus  approved  by  the  court.] 
Motion  for  judgment  on  the  pleadings. 

Plaintiff  alleges  ,the  incorporation  of  defendant  under  the  laws 
of  Ohio,  its  being  engaged  in  the  manufacture  of  brick  at  Cuyahoga 
Falls,  Summit  county,  Ohio,  and  his  employment  By  it  as  a  common 
laborer  for  several  years  prior  to  and  on  August  9,  1905,  the  date  of 
his  injury. 

''Plaintiff  further  says,  that  among  the  machines  and  appliances 
in  use  in  said  plant,  on  said  ninth  day  of  August,  1905,  and  for  a  long 
time  prior  thereto  were  the  following:  a  plug  mill  consisting  of  a 
metallic  trough  about  two  feet  in  width,  two  and  one-half  feet  high, 
and  eight  feet  long,  open  at  one  end  within  which  a  shaft  extended  the 
entire  length  thereof,  having  knives  attached  to  said  shaft  in  such 
manner  that  when  said  shaft  was  made  to  revolve  by  applying  power 
to  a  large  cog  wheel  fastened  to  said  shaft  just  outside  the  closed  end 
of  said  trough  the  clay  deposited  in  said  trough  was  ground  up  and 
forced  toward  and  out  of  the  open  end  of  said  trough  and  fell  between 
two  horizontal  and  parallel  metallic  rolls,  which,  when  in  operation,  le-  ^ 
volved  together  in  such  a  manner  as  to  still  further  crush  and  pulverize 
said  clay.  There  was  also  an  endless  belt  about  eighteen  inches  wide 
and  thirty  feet  long  which  passed  over  pulleys,  one  of  which  was 
situated  jpat  above  the  east  edge  of  the  trough  of  said  plug  mill  near 

*  Affirmed  by  the  Summit  circuit  court,  without  report,  October  12,  1907; 
both  affirmed  by  the  Supreme  Ck)urt,  without  report,  January  19,  1909,  Conrad 
V.  Bricfc  Co,  79  Ohio  St.  461. 
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the  closed  end  thereof,  in  such  manner  that  when  said  belt  was  in 
operation  clay  could  be,  and  was,  conveyed  upon  the  surface  thereof, 
to  and  deposited  in,  said  plug  mill. 

**  Plaintiff  further  says,  that  said  plug  mill  and  said  rolls  were  so 
constructed  as  to  act  independently  of  each  other,  and  were  controlled 
in  their  action  by  means  of  two  separate  and  distinct  levers  situated 
near  the  open  end  of  said  plug  mill ;  that  said  belt  could  be  operated 
only  when  said  plug  mill  was  in  motion,  but  that  said  plug  mill  could 
be  operated  without  operating  said  belt,  and  that  the  action  of  said 
belt  was  controlled  by  means  of  a  third  lever  situated  in  close  proximity 
of  the  levers  which  controlled  the  action  of  the  plug  mill  and  rolls  as 
aforesaid. 

**  Plaintiff  says,  that  for  a  long  time  prior  to  said  ninth  day  of 
August,  1905,  he  had  ordinarily  been  employed  during  the  forenoon  of 
each  day,  in  picking  stones  out  of  said  plug  mill  and  said  rolls,  which 
had  been  deposited  therein  along  with  the  clay  aforesaid,  in  order  to 
prevent  injury  to  said  machines,  and  that  he  was  so  employed  on  the 
morning  of  said  ninth  day  of  August,  1905 ;  and  plaintiff  says  that  in 
the  doing  of  said  work,  or  of  any  work  pertaining  to  the  operation  of 
the  machines  and  appliances  aforesaid,  he  was  under  the  control  and 
direction  of  one  William  Keller,  who  had  charge  *and  general  manage- 
ment of  that  portion  of  said  plant  in  which  said  machines  were  located. 

** Plaintiff  further  says,  that  at  about  11  o'clock  a.  m.  on  said  ninth 
day  of  August,  1905,  the  said  machines  and  appliances  not  then  being 
in  operation,  said  William  Keller  directed  plaintiff  to  assist  him  in 
placing  a  new  knife  upon  the  shaft  of  said  plug  mill  in  place  of  one 
which  had  been  damaged;  that  plaintiff  thereupon  did  assist  said 
Keller  in  placing  said  knife  upon  said  shaft,  and  that  as  soon  as  the 
same  had  been  placed  thereon,  said  Keller  stepped  to  the  lever  which 
controlled  said  plug  mill,  as  aforesaid,  and  started  said  mill  in  motion, 
while  plaintiff  remained  in  the  position  which  he  was  then  occupying, 
namely,  with  his  right  foot  upon  the  west  rim  of  the  trough  of  said 
plug  mill  and  his  left  knee  upon  the  upper  surface  of  said  belt  at  the 
point  where  it  passed  over  the  pulley  located  just  above  the  east  rim 
of  the  trough  of  said  plug  mill,  as  aforesaid,  in  order  that  he  might 
watch  the  operation  of  said  mill;  and  plaintiff  says  that  said  Keller 
knew  that  plaintiff  was  occupying  the  position  aforesaid  at  the  time 
said  Keller  started  said  plug  mill  in  motion,  and  further  says  that  plain- 
tiff was  in  plain  view  of  said  Keller  during  all  the  time  which  elapsed 
from  that  time  until  plaintiff  was  injured  as  hereinafter  set  forth. 

**  Plaintiff  further  says,  that  soon  after  said  plug  mill  had  been 
started  in  motion,  as  aforesaid,  he  discovered  a  stone  in  the  bott(»n 
of  said  trough  near  the  upper  or  closed  end  thereof,  and  at  once 
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gave  to  said  Keller  the  usual  signal,  by  holding  up  his  hand,  to  stop 
the  operation  of  said  plug  mill;  that  said  Keller  thereupon  did  stop 
said  mill ;  and  that  plaintiff  as  soon  as  said  mill  was  stopped,  bent  over 
and  with  his  right  hand  reached  down  into  said  plug  mill  between  the 
knife  aforesaid  and  secured  said  stone,  and  had  scarcely  straightened 
up  and  tossed  said  stone  to  one  side  when  said  Keller  called  *  *  Look  out, ' ' 
and  at  the  same  instant  started  both  said  plug  mill  and  said  belt  in 
motion  by  pulling  the  levers  which  controlled  the  same;  said  plaintiff's 
left  leg  was  by  the  sudden  starting  of  said  belt,  thrown  into  said  plug 
mill  and  was  crushed  and  mangled  by  the  knives  thereof  to  such  an 
extent  that  it  was  necessary  to  amputate  the  same,  and  plaintiff  was  at 
once  taken  to  the  Akron  City  Hospital  where  said  left  leg  was  shortly 
afterward  cut  off  at  a  point  a  few  inches  below  the  knee. 

** Plaintiff  further  says,  that  said  Keller  negligently  and  carelessly 
started  said  belt  and  plug  mill  in  motion  without  being  notified  by  the 
plaintiff  that  plaintiff  was  ready  to  have  said  Keller  start  the  same,  and 
without  giving  the  plaintiff  any  sufficient  notice  that  he  was  about  to 
start  the  same,  and  without  giving  to  plaintiff  any  notice  whatever  that 
he  was  about  to  start  said  belt  in  motion,  or  any  opportunity  to  get  off 
said  belt  before  the  same  was  started,  and  at  a  time  When  he,  and  said  * 
Keller,  knew,  or  by  the  exercise  of  ordinary  care  would  have  known, 
that  plaintiff  was  in  a  position  such  that  serious  injury  would  be  likely 
to  result  to  plaintiff  from  the  starting  of  said  belt  and  plug  mill,  as 
aforesaid. 

**  Plaintiff  further  says,  that  the  injuries  sustained  by  him,  by 
being  caught  and  mangled  in  said  plug  mill,  as  aforesaid,  were  caused 
wholly  by  the  negligence  of  the  defendant  and  its  agent,  the  said  Wil- 
liam Keller,  as  above  set  forth. 

''Plaintiff  further  says,  that  as  a  result  of  the  injuries  received  by 
him,  as  aforesaid,  he  has  lost  his  foot  and  the  lower  portion  of  his 
left  leg  from  a  point  a  few  inches  below  the  knee;  that  at  the  point 
where  said  leg  was  amputated,  the  same  is  yet  sore  and  unhealed;  that 
by  reason  of  said  injuries  his  general  health  has  been  seriously  and 
permanently  impaired ;  that  by  reason  of  said  injuries  he  has  been  made 
to  endure  severe  and  continuous  physical  and  mental  pain,  and  will  be 
compelled  to  endure  such  pain  for  an  indefinite  period  of  time  in  the 
future ;  that  because  of  said  injuries  he  has  required  and  yet  required 
constant  care,  nursing  and  attention,  and  will  continue  to  require  such 
care  for  a  considerable  period  of  time  in  the  future ;  that  at  the  time  of 
receiving  said  injuries  he  was  fifty-five  years  of  age  and  was  in  good 
health,  and  was,  and  for  a  long  time  prior  thereto  had  been,  steadily 
employed  and  earning  wages  of  $1.70  per  day;  and  that  since  receiving 
said  injuries,  and  by  reason  thereof  he  has  been  unable  to  perform  any 
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work  whatever,  and  has  thereby  already  suffered  a  loss  in 
wages  amiountiiig  to  $130 ;  that  by  reason  of  said  injuries  he  will  be  un- 
able hereafter  to  perform  his  usual,  or  any  other  ordinary  labor;  .and 
that  in  all  the  premises  he  has  sustained  damages  in  the  sum  of  $20,000, 
for  which  he  prays  judgment  against  defendant." 

Defendant  answering  the  above  petition  after  admitting  its  in- 
corporation and  business  and  its  employment  of  plaintiff  as  stated,  says : 

**It  further  admits  that  on  said  August  9,  1905,  and  for  a  long 
time  prior  thereto,  it  has  had  among  the  machines  and  appliances  in 
its  said  brick  plant,  a  machine  known  as  a  granulator,  but  incorrectly 
called  in  plaintiff's  petition  a  **pug  mill,"  and  that  the  description 
contained  in  plaintiff's  petition  of  said  granulator  or  machine  is  sub- 
stantially correct ;  that  connected  with  said  granulator  and  used  there- 
with was  an  endless  belt  of  about  the  width  and  length  as  set  forth 
in  plaintiff's  petition,  and  that  the  same  was  used  for  the  purx)Ose  of 
conveying  clay  or  earth  to  said  granulator. 

''This  defendant  further  admits  that  on  said  August  9,  1905,  and 
for  a  long  timje  prior  thereto,  plaintiff  had  ordinarily  been  employed 
during  the  morning  of  each  day  in  picking  stones  off  of  said  granulator 
and  the  rolls  connected  therewith,  and  which  stones  had  been, deposited 
therein  along  with  the  clay  aforesaid,  in  order  to  prevent  injury  to  said 
machines. 

"This  defendant  admits  that  plaintiff,  at  the  date  set  forth  in  his 
petition,  stood  with  his  right  foot  upon  the  west  rim  of  the  trough  of 
said  granulator  with  his  left  knee  upon  the  upper  surface  of  said  belt, 
at  or  near  the  point  where  it  passed  over  the  pulley  located  just  above 
the  east  rim  of  the  trough  of  said  granulator,  as  described  in  plaintiff's 
petition.  This  defendant  admits  that  plaintiff's  left  leg  was  caught 
in  said  granulator  and  the  same  was  injured,  necessitating  amputation 
thereof  a  few  inches  below  the  knee,  and  that  by  reason  thereof  plaintiff 
suffered  physical  and  mental  pain,  and  that  by  reason  of  said  injury, 
plaintiff  required  care,  nursing  and  attention,  and  that  at  said  tinie 
plaintiff  was  fifty-five  years  of  age,  in  fairly  good  health  and  was  earn- 
ing the  ordinary  wages  for  men  of  his  capacity,  to  wit,  about  the  sum 
of  $1.70  per  day. 

**For  a  second  defense  to  plaintiff's  petition,  defendant  here  refers 
to,  and  makes  a  part  thereof,  all  the  allegations,  averments  and  denials 
of  its  first  defense,  as  fully  as  if  again  and  at  length  herein  rewritten, 
and,  further  answering  and  for  a  second  defense,  says  that  if  this  de- 
fendant is  chargeable  with  the  negligent  acts  c(5mplained  of  in  plain- 
tiff's petition,— a  fact  which  this  defendant  wholly  denies,  neverthe- 
less the  said  plaintiff  ought  not  to  maintain  his  action  for  that,  after 
the  injury  received  by  the  plaintiff,  he  permitted  and  requested  the  de- 
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feindant  to  pay  the  expenses  incurred  by  plaintiff  in  and  about  the  at- 
tention, care  and  nursing,  including  medical  and  surgical  services  in- 
cident to  said  injuries,  and  amounting  to,  in  the  aggregate,  over  $184 
and  that  thereafter,  to  wit,  on  or  about  September  8,  1905,  the  plain- 
tiff also  received  and  accepted  from  this  defendant,  as  a  full  and  com- 
plete settlement  and  release  for  all  claims  for  damages  and  expenses 
against  this  defendant  and  arising  from  such  injury,  the  further  sum 
of  $275  with  full  fcaowledge  upon  the  part  of  plaintiff  that  he  was  not 
bound  to  accept  the  same,  but  that  in  so  doing  he  released  this  defend- 
ant from  all  claims  for  damages  against  it  arising  from  the  injuries  set 
forth  in  his  petition,  and  thereupon  and  in  consideration  of  the  pay- 
ment by  this  defendant  of  said  sums  and  on  or  about  the  said  Septem- 
ber 8,  1905,  he  executed  and  delivered  to  this  defendant  his  certain  re- 
ceipt and  release  in  that  behalf,  in  writing,  as  follows,  to  wit: 

**  *In  consideration  of  the  sumj  of  two  hundred  and  seventy-five 
dollars  ($275)  to  me  in  hand  paid  by  the  Keller  Brick  Company  of 
Cuyahoga  Falls,  Ohio,  I  do  here^  release  and  forever  discharge  said 
The  Keller  Brick  Company  from  any  and  all  actions,  claims  and  de- 
mands for,  upon  or  by  reason  of  any  damages,  loss  or  injury  which 
heretofore  have  been  or  which  hereafter  may  be  sustained  by  me  in 
consequence  of  any  injury  which  I  receive  at  the  plant  of  the  Keller 
Brick  Company,  Cuyahoga  Palls,  Ohio,  on  or  about  the  ninth  day  of 
August,  1905.  It  is  further  agreed  and  understood,  that  the  payment 
of  said  sum  of  two  hundred  and  seventy-five  dollars  ($275)  is  not  to 
be  construed  as  an  admission  on  the  part  of  said  The"  Keller  Brick  Com^ 
pany  of  any  liability  whatever  in  consequence  of  said  accident  or  the 
injury  to  me. 

''  'In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
eighth  day  of  September,  a.  d.,  1905. 

(Signed)  Harvey  Conrad 

Signed,  sealed  and  delivered  in  the  presence  of 
Leon  B.  Bacon,  (Signed) 

Cleveland,  Ohio. 
Arthur  Sharp,  (Signed) 

Akron,  Ohio. 

*'  'State  of  Ohio,  Summit  county,  ss. 

**  'Harvey  Conrad  Being  first  duly  sworn  according  to  law,  deposes 
and  says  that  he  has  read  the  foregoing  instrument  and  is  familiar  with 
its  contents ;  that  he  did  sign  the  same  and  does  hereby  acknowledge  the 
sarnie  to  be  his  free  and  voluntary  act  and  deed. 

(Signed)   Harvey  Conrad. 
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'*  'Sworn  to  before  me  by  the  said  Harvey  Conrad  and  by  him  sub- 
scribed in  my  presence  this  eighth  day  of  September,  a.  d.  1905. 

(Signed)  Arthur  Sharp, 

Notary  Public' 

"And  this  defendant  avers,  that  by  reason  of  the  facts  and  things 
set  forth  in  this,  its  second  defense,  plaintiff  released  this  defendant 
from  all  liability  to  him  by  reason  of  the  injuries  complained  of  in  this 
petition,  and  the  plaintiff  is  now,  by  reason  of  the  matters  and  things 
set  forth  in  this,  its  second  defense,  estopped  from  asserting  any  claim 
for  the  matters  and  things  complained  of  in  this  petition  against  this 
defendant. 

**For  a  third  defense  to  plaintiff's  petition,  this  defendant  says, 
that  the  injuries  received  by  plaintiff  were  caused  by  his  own  care- 
lessness, negligence  and  want  of  ordinary  care;  that  this  defendant 
gave  plaintiff  notice  of  its  intention  to  start  said  machinery  and  belt 
and  that  plaintiff  was  negligent  and  careless  in  failing  to  remove  his 
limbs  and  body  from  said  belt  after  receiving  such  notice,  and  that  he 
was  guilty  of  gross  carelessness  and  negligence  in  placing  his  right  foot 
upon  the  side  of  said  mill  and  in  placing  his  left  foot  and  knee  upon 
said  belt  at  the  time  and  in  the  manner  described  in  plaintiff's  petition, 
and  that  whatever  injury  plaintiff  received  as  in  his  petition  set  forth, 
his  own  carelessness,  negligence  and  want  of  ordinary  care  contributed 
thereto  as  herein  set  forth." 

Plaintiff  in  reply  to  such  answer  **  denies  each  and  every  allega- 
tion, averment  and  statement  in  said  amended  answer  contained,  ex- 
cept those  which  are  hereinafter  admitted  to  be  true  or  qualified. 

**For  a  further  reply  to  the  'second  defense'  of  said  amended 
answer,  plaintiff  denies  that  he  permitted  and  requested  the  defendant 
to  pay  the  expenses  incurred  by  plaintiff  in  and  about  the  attention, 
care  and  nursing,  including  medical  and  surgical  services  incident  to 
said  injuries,  and  says  that  if  defendant  has  expended  any  sum  of 
money  whatever,  in  payment  for  nursing,  care,  attention  or  medical 
services  furnished  to  plaintiff,  incident  to  said  injuries,  as  to  which 
plaintiff  has  no  knowledge,  such  expenses  were  contracted  for  and  in- 
curred by  defendant,  and  not  by  plaintiff,  and  that  plaintiff  was  never 
consulted  by  defendant  in  regard  to  the  incurring  of  said  expenses,  or 
to  the  payment  thereof. 

**  Plaintiff  further  denies  that  thereafter,  to  wit,  on  or  about  Sep- 
tember 8,  1905,  plaintiff  also  received  and  accepted  from  defendant  as 
a  full  and  complete  settlement  and  release  for  all  claims  for  damages 
and  expenses  against  defendant  and  arising  from  such  injury,  the 
further  sum  of  $275,  and  denies  that  he  ever  received  said  sum,  or  any 
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sum  whatever,  from  defendant  on  account  of  said  injuries,  and  further 
denies  that  by  reason  of  the  payment  to  him  of  said  sum  of  $275  he 
released  defendant  from  all  claims  for  damages  against  it  arising  from 
the  injuries  set  forth  in  his  petition. 

**  Plaintiff  admits  that  on  said  eighth  day  of  September,  1905,  the 
«um  of  $275  was  paid  to  him,  and  that  he  signed  what  he  understood 
to  be  a  receipt  for  said  payment.  But  plaintiff  denies  that  said  pay- 
ment was  made  to  him  by  the  defendant,  and  denies  that  he  ever 
knowingly  signed  any  paper  writing  -which  released,  or  purported  to 
release  the  defendant  from  liability  on  account  of  the  injuries  received 
by  plaintiff  as  set  forth  in  his  petition.  And  plaintiff  says  that  if  he 
signed  the  receipt  and  release  of  which  defendant's  amended  answer 
purports  to  set  forth  a  copy,  he  signed  the  same  without  understanding 
the  true  import  and  meaning  thereof,  and  his  signature  thereto  was  ob- 
tained by  deceit  and  fraud  practiced  on  him,  as  hereinafter  set  forth. 

**  Plaintiff  says,  that  on  the  eighth  day  of  September,  1905,  he  was 
yet  detained  at  the  Akron  City  Hospital  by  reason  of  the  injuries  re- 
ceived by  him  as  set  forth  in  his  petition,  and  was  in  a 
weakened  physical  condition  as  a  result  of  said  injuries;  that  his 
mental  faculties  have  ever  been  dull  and  weak,  and  on  said  eighth  day 
of  September,  1905,  were  more  than  ordinarily  dull  and  weak  by  reason 
of  his  weakened  physical  condition  and  of  the  suffering  which  he  had 
been,  and  then  was,  compelled  to  endure ;  that  about  the  middle  of  the 
forenoon  on  said  eighth  day  of  September,  1905,  he  was  sitting  propped 
with  pillows,  in  a  wheel  chair  in  one  of  the  rooms  of  said  hospital,  when 
word  was  brought  to  him  by  one  of  the  hospital  attendants,  that  some 
person  desired  to  see  him  in  an  adjoining  room;  that  he  thereupon 
wheeled  his  chair  into  the  adjoining  room,  and  met  there  a  gentleman 
whom  he  had  never  seen  before,  who  introduced  himself  to  plaintiff  as  a 
Mr.  Bacon,  and  asked  plaintiff  if  plaintiff's  name  was  Conrad,  and  if 
plaintiff  was  the  person  who  was  injured  at  the  plant  of  the  Keller  Brick 
Company,  to  which  questions  plaintiff  gave  aflSrmative  replies.  Said 
Bacon  then  asked  some  further  questions  as  to  how  the  accident  occurred, 
and  as  to  how  much  wages  plaintiff  was  getting  at  the  time  the  accident  oc- 
curred, and  then  appeared  to  do  some  figuring  upon  a  paper,  after  which 
said  Bacon  stated  to  plaintiff  that  he  represented  an  insurance  company 
with  which  the  Keller  Brick  Company  had  an  arrangement  or  contract  in 
force  at  the  time  of  the  accident  whereby  the  employes  of  said  brick 
company  were  insured  to  some  extent  against  accidents,  and  that  by 
reason  of  such  arrangemient,  plaintiff  was  entitled  to  receive  from  the 
insurance  company  which  he,  the  said  Bacon,  represented,  insurance 
benefits  amounting  to  the  sum  of  $275,  and  further  said  that  he  would 
be  ready  to  pay  over  to  plaintiff  that  amount  of  money  in  pajTnent  of 
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such  benefits,  as  soon  as  he  could  prepare  the  proper  receipt  for  such 
payment,  if  plaintiff  were  willing  to  receive  said  amount  in  full  pay- 
ment of  the  insurance  benefits  so  due  to  him,  and  to  sign  a  receipt  there- 
for, which  plaintiff  then  expressed  his  willingness  to  do. 

**  Plaintiff  further  says,  that  said  Bacon  thereupon  left  the  hospital 
saying  that  he  would  prepare  a  receipt  and  return  in  a  short  time,  and 
would  then  pay  over  the  money ;  that  said  Bacon  did  return  about  an 
hour  later,  bringing  with  hinu  a  gentleman  who  was  also  a  stranger  to 
plaintiff  and  at  once  handed  to  plaintiff  said  sum  of  $275,  and  a  paper 
•  which,  as  plaintiff  remembers,  appeared  to  be  typewritten,  and  which 
said  Bacon  said  was  the  receipt  of  which  he  had  spoken,  and  which 
said  Bacon  thereupon  requested  plaintiff  to  sign,  at  the  same  time  in- 
dicating to  plaintiff  the  places  in  which  he  wished  plaintiff  to  sign 
the  same,  and  plaintiff  says  that  he  did  thereupon  sign  said  paper  in 
the  places  so  indicated  to  him. 

''Plaintiff  further  says,  that  after  signing  his  name  to  said  paper 
as  aforesaid,  the  gentleman  who  came  with  Mr.  Bacon  asked  plaintiff 
as  to  whether  or  not  plaintiff  acknowledged  his  signing  ot  said  paper 
to  be  his  free  act  and  deed,  but  says  that  no  question  as  to  whether  or 
not  he  had  read  said  paper  was  either  asked  of,  or  read  to  him,  and  that 
he  did  not  make  any  statement  to  said  gentlemen,  or  either  of  them,  to 
the  effect  that  he  had  read  said  paper;  that  he  did  not  read  said  paper, 
and  could  not  read  the  same  as  he  has  never  learned  to  read  even  the 
simplest  words  without  assistance;  and  that  he  signed  said  paper  re- 
lying upon  the  statements  made  to  him  by  Mr.  Bacon  as  above  set 
forth,  'Believing  that  said  paper  was  simply  a  receipt  for  the  payment 
to  him  by  an  insurance  company  of  insurance  benefits  to  which  he  was 
entitled. 

"Plaintiff  further  says,  that  at  and  prior  to  the  time  of  the  pay- 
ment to  him  of  said  sum  of  $275,  he  was  not  informed  by  anything  said 
or  read  to  him,  or  in  any  manner  whatever,  that  the  Keller  Brick  Com- 
pany was  making  such  payment,  or  that  said  payment  was  intended  to 
have  any  effect  whatever  in  the  way  of  releasing  said  brick  company 
from  liability  for  the  injuries  which  plaintiff  had  received,  or  that  the 
paper  which  plaintiff  signed  as  aforesaid  purported  to  release  said 
brick  company  from  any  liability  for  such  injuries,  and  further  says 
that  if  he  had  been  informed  that  said  payment  was  being  made  for  the 
purpose  of  making  settlement  of  plaintiff's  claim  against  said  brick 
company,  on  account  of  said  injuries,  or  that  the  paper  which  plaintiff 
signed  as  aforesaid  purported,  or  was  intended,  to  release  said  brick 
company  from  any  liability  to  plaintiff,  plaintiff  would  have  refused 
to  accept  said  money,  and  would  have  refused  to  sign  said  paper;  that 
his  acceptance  of  said  money  was  induced  and  his  sig^ature  to 'said 
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paper  was  procured  hy  the  deceit  and  fraud  practiced  upon  him,  as 
aforesaid. 

Plaintiff  therefore  denies  that  the  receipt  by  him  of  said  sum  of 
money  and  the  signing  by  him  of  said  alleged  release  under  the  circum- 
stances above  described,  in  any  way  operaited  to  release  defendant  from 
its  liability  to  plaintiff  or  to  estop  plaintiff  from  ascertaining  his  claim 
for  the  matters  and  things  complained  of  in  his  petition  against  de^ 
fendant. 

The  jury  duly  impaneled  and  sworn,  the  defendant  moved  the 
court  for  a  judgment  on  the  pleadings . 

R.  M,  Smith  and  J.  A.  H,  Myers,  for  plaintiff. 

Musser,  Kimber  &  Huffman  and  L.  B.  Bacon,  for  defendant. 

DOYLE,  J:    (Orally.) 

The  solving  of  this  matter  is  not  unattended  with  difScuIties,  by 
any  mieans,  and  this  is  a  pretty  short  time  to  give  to  settling  such  im- 
portant matters  as  these.  An  inferior  court  has  too  much  to  do  to  con- 
sider the  matter  long  and  delay  other  parties  who  are  on  hand  to  have 
their  matters  adjudicated. 

I  have  taken  up  the  matter  first  on  the  two  questions  as  to  whether 
there  is  a  cause  of  action  stated  in  the  petition,  and  whether  there  are 
allegations  in  the  petition  showing. that  there  was  contributory  negli- 
gence on  the  part  of  the  plaintiff. 

I  am  satisfied  that  there  are  facts  set  up  in  the  petition  sufl5cient 
to  constitute  a  cause  of  action.  Of  course  there  are  allegations  there 
showing  what,  to  my  mind,  is  negligence  on  the  part  of  this  plaintiff  in 
a  certain  way.  I  regard  it  as  careless  for  the  plaintiff,  after  he  got  the 
stone  out  of  this  trough  where  the  shaft  with  the  knives  placed  on  it 
revolved,  to  keep  his  knee  on  the  belt.  It  would  have  been  a  wise  pre- 
caution to  have  immediately  got  out  of  that  position. 

But  the  defendant's  foreman  had  control  of  the  levers  which 
started  that  machinery.  So  far  as  the  allegations  of  the  petition  are 
concerned,  he  knew  this  man  was  occupying  that  position,  was  in  a 
position  where  he  could  see  whether  the  plaintiff  had  got  off  or  removed 
himself  from  that  position,  and  with  no  other  warning  than  a  call  and 
pulling  of  the  lever,  he  started  the  machinery  and  brought  on  the  ac- 
cident. Ve  mwst  assume  for  the  purposes  of  this  motion  that  these  al- 
legations are  true,  because  we  are  passing  on  the  suflBciency  of  the  peti- 
tion, and  not  taking  into  consideration  the  facts  that  may  be  proven. 

The  facts  set  out  in  this  petition,  however,  give  us  a  situation  of 
the  case  under  which  it  seems  to  me  that  it  was  the  duty  of  the  de- 
fendant's foreman  to  have  seen  that  the  plaintiff  was  out  of  danger  be- 
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fore  he  pulled  the  lever.  So  that  his  negligence  was  the  proximate 
cause  of  the  injury. 

If  that  were  the  only  miatter  in  this  case,  I  should  be  disposed  to 
let  the  case  go  to  the  jury. 

Now  I  come  to  the  question  whether  it  was  plaintiff's  duty,  before 
making  the  defense  that  he  does  to  the  aiSfinnative  matter  set  out  in  the 
second  ground  of  defense  of  the  defendant,  to  have  tendered  back  the 
money  that  was  paid  him. 

Now  the  reply  is  very  skilfully  drawn,  there  is  no  question  about 
that.  A  master  hand  has  drafted  the  reply,  and  I  doubt  whether  the 
like  of  it  can  be  found  anywhere  in  the  books.  I  don 't  believe  any  other 
reply  could  have  been  made  to  make  more  trouble  for  the  defendant 
than  that  reply. 

The  defendant,  in  its  second  ground  of  defense,  perhaps  might 
have  got  along  without  setting  out  the  writing,  but  still  it  isn't  neces- 
sary to  go  into  that.  It  has  set  out  that  there  was  a  full  settlement,  for 
the  sum  of  $275,  and  says  that  thereupon,  in  consideration  of  the  pay- 
ment by  this  defendant  of  said  sum,  and  on  or  about  September  8,  1905, 
he  executed  and  delivered  to  this  defendant  his  certain  receipt  or  re- 
lease, in  that  behalf  in  wTiting  as  follows : 

In  consideration  of  the  sum  of  $275,  to  me  in  hand  paid  by  the 
Keller  Brick  Company  of  Cuyahoga  Falls,  Ohio,  I  do  hereby  release 
and  forever  discharge  said  the  Keller  Brick  Company  from  any  and  all 
actions,  claims  and  demands  for,  upon  or  by  reason  of  any  damages, 
loss  or  injury  which  heretofore  have  been  or  which  hereafter  may  be 
sustained  by  me  in  consequence  of  any  injury  which  I  received  at  the 
plant  of  the  Keller  Brick  Company,  Cuyahoga  Falls,  Ohio,  on  or  about 
the  ninth  day  of  August,  1905. 

Now  that's  the  defense.  The  liability,  if  any,  that  the  Keller  Brick 
Company  owed  to  the  plaintiff  they  claim  was  settled  and  adjusted  by 
that  instrumient,  that  settlement,  and  evidenced  by  that  instrument. 

The  reply  contains  a  general  denial  of  each  of  the  allegations 
in  that  answer,  not  admitted  to  be  true  or  qualified.  It  is  broad  enough 
to  cover  the  allegations  there  of  the  execution  of  that  instrument. 

Now  as  to  the  qualifications.  He  denies  in  this  reply  that  he  re- 
ceived and  accepted  from  the  defendant  as  a  full  and  complete  settle- 
ment and  release  for  all  claims  for  damages  and  expenses  against  de- 
fendant arising  from  said  injury,  for  the  further  sum  of  $275,  and  so 
forth.  But  he  admits  that  on  the  eighth  of  September,  1905,  the  sum 
of  $275  was  paid  to  him  and  that  he  signed  what  he  understood  to  be 
a  receipt  for  said  payment.  But  the  plaintiff  denies  that  said  payment 
was  made  to  him  by  the  defendant,  or  that  he  ever  knowingly  signed 
any  paper  writing  that  released  or  purported  to  release  the  company 
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from  liability  for  the  injury  received  by  plaintiff  as  set  forth  in  his 
petition. 

The  plaintiff  says  that  if  he  signed  the  receipt  and  release,  and 
by  the  way,  there  is  no  denial  of  the  signing  of  this  pax)er,  except  that 
general  denial  by  this  reply— plaintiff  says  that  if  he  signed  the  receipt 
and  release  of  which  defendant's  amended  answer  purports  to  set  forth 
a  copy,  he  signed  the  same  without  understanding  the  true  import  and 
meaning  thereof,  and  his  signature  thereto  was  obtained  by  deceit  and 
fraud  practiced  upon  him  as  hereinafter  set  forth. 

He  doesn't  deny  the  probability  or  possibility  of  the  thing  existing, 
—but  says  that  if  there  existed  that  thing,  why  that  then  some  other 
thing  is  connected  with  it.  Something  necessarily  follows  from!  its  exist- 
ence. 

He  admits  that  there  is  a  probability  that  he  did,  and  there  isn't 
any  denial  that  he  signed  it,  but  if  he  did  sign  it  then  it  was  signed  under 
the  following  circumstances,  which  he  proceeds  to  relate. 

Now  then,  what  follows  is  a  defense  to  this  settlement  evidenced  by 
this  written  instrument  set  out  in  the  defendant's  answer.  He  says, 
that  if  such  a  document  is  in  existence,  this  is  his  defense  to  it.  I  don't 
see  that  it  makes  a  different  situation  than  if  he  had  come  out 
openly  and  said  that  he  did  sign  the  instrument  set  forth  in  defendant's 
answer,  but  that  he  signed  it  by  reason  of  the  fraud  perpetrated  upon 
him!  and  then  proceeded  to  set  up  these  things  which  constituted  the 
fraud. 

So  that,  it  is  different  from  the  situation  where  he  might  have 
pleaded  in  his  reply  that  this  same  indemnity  company  had  paid  him 
that  money,  and  that  they  had  paid  it  to  him  for  a  certain  purpose^  I 
don't  care  what  that  purpose  might  be,  and  had  ignored  the  Keller  Brick 
Company  entirely,  perhaps  set  out  that  these  people  had  paid  this 
money  on  account  of  some  liability  that  they  owed  to  him.  He  might 
have  had  accident  insurance  of  his  own  and  received  that  money  from 
them.  The  indemnity  company  might  have  provided  him  indemnity 
upon  premiums  paid  by  the  defendant  in  fact,  and  settled  with  him. 

That  isn't  the  situation  made  by  this  answer  and  this  reply. 
There  isn't  any  positive  assertion  of  any  money  paid  by  a  volunteer. 
The  situation  is,  that  if  he  signed  the  paper  set  forth  in  this  answer  of  the 
defendant's,  it  was  signed  by  reason  of  those  representations.  That 
takes  us  back  to  the  answer,  and  the  answer  doesn't  show  anything  ex- 
cept that  a  settlement  was  made  with  the  defendant. 

You  have  enough  set  forth  in  the  reply  to  nullify  that  settlement  if 
it  was  gotten  by  fraud. 

Manhattan  Life  Ins.  Co,  v.  Burke,  69  Ohio  St.  294  [70  N.  E.  Rep. 
74;  100  Am.  St.  Rep.  666]  and  Gould  v.  Bank,  86  N.  Y.  75,  79,  which 
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are  argued  out  at  length,  and  with  good  reason,  would  compel  you,  before 
you  can  repudiate  that  agreement,  even  for  the  grossest  kind  of  fraud, 
ta  put  the  parties  in  statu  quo,  so  that  I  don't  see  any  way  out  of  it 
but  to  find  that  the  defendant  upon  the  pleadings  as  I  have  them  here, 
would  be  entitled  to  judgment  because  of  there  having  been  a  failure 
to  put  the  defendant  back  in  the  position  in  which  it  was  before  it 
perpetrated  this  alleged  fraud  upon  plaintiff. 

I  know  that  upon  that  reply  a  strong  argument  can  be  made,  be- 
cause it  has  been  made,  to  support  the  position  of  the  plaintiff. 

If  a  reviewing  court  find  his  position  correct,  it  is  better  that  the 
reviewing  court  decide  the  matter  before  this  court  goes  through  a  two 
or  three  days'  trial.  I  will  therefore  sustain  the  motion  of  the  defendant 
and  render  judgment  on  the  pleadings  in  favor  of  the  defendant. 


LIBEL  AND  SLANDER. 

[Hamilton  Common  Pleas,  1909.] 
Max  Levy  v.  Wiluam  Ltttlepobd. 

1.  Attositet  at  Law  Held  not  Psiynj^ED  to  Suindeb  ▲  Tbjsd  Pastt  UifLESS 

THE  LlBELOTTS   STATEMENT  IS  PEBTINENT  TO  THE  CaSE. 

An  attorney  at  law  in  his  opening  statement  to  the  court  and  Jury  is  not 
privileged  to  make  statements,  slanderous  per  ae,  against  one  not  a  party 
to  the  case  unless  such  statement  be  pertinent  or  material  to  the  cas* 
on  trial. 

2.  Averment  of  Mattes  as  Slanderous  per  se. 

An  averment  in  an  action  for  slander  against  an  attorney  at  law  accusing 
him  of  making  false  and  malicious  statements  concerning  one  not  a  par- 
ty to  the  case  on  trial,  that  such  defamatory  matter  spoken  was  not 
pertinent  to  the  issues  on  trial  is  sufficient  as  against  demi^rrer  under 
Sec.  6093  Rev.  Stat 

3.  Truth  of  Defamatory  Statements  Available  only  as  Substantive  Defense. 

Under  Sec.  6094  Rev.  Stat,  permitting  defendant  to  proxe  the  truth  of 
defamatory  statements  or  show  mitigating  circumstances  therefor,  the 
matter  A>t  privileged  statements  during  the  progress  of  a  trial  can  be 
made  available  in  the  action  for  slander  only  as  a  substantive  defense. 

4.  Publication  of  Transcript  of  Stenographer  CJontaininq  Slander  not  At- 
tributable to  Counsel. 

An  attorney  participating  in  a  trial  cannot  be  held  liable  for  libel  on  ac- 
count of  publication  through  the  transcript  of  the  court  stenographer  for 
malicious  and  defamatory  words  spoken  during  the  progress  of  the  trial, 
unless  it  is  averred  that  the  court  stenographer  was  under  the  control 
of  the  defendant  and  was  ordered  by  him  to  write  down  what  was  said. 

[Syllabus  approved  by  the  court.] 

W.  W.  Symmes,  for  plaintiff: 

Cited  and  commented  upon  the  following  authorities.  Nicholson 
V.  Merritt,  23  Ky.  Law  Rep.  2281  [67  S.  W.  Rep.  5] ;  Newell,  Sland.  & 
Lib.  270,  275;  State  v.  Norton,  89  Me.  290  [36  Atl.  Rep.  394] ;  Lauder 
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V.  Jones,  13  N.  Dak.  525  [101  N.  W.  Rep.  907] ;  Sweeney  v.  Baker,  13 
W.  Va.  158  [31  Am.  Rep.  757] ;  Levns  v.  Chapman,  16  N.  Y.  369 ;  Hamil' 
ton  V.  Eno,  81  N.  Y.  116 ;  Briggs  v.  Garrett,  111  Pa.  St.  404  [2  AtL  Rep. 
513;  56  Am.  Rep.  274] ;  Hoar  v.  Wood,  44  Mass.  (3  Mete.)  193 ;  Hastings 
V.  Lusk,  22  Wend.  (N.  Y.)  410;  Garr  v.  Selden,  4  N.  Y.  91;  Marsh  v. 
EUsworth,  50  N.  Y.  309;  Hodgson  v.  Scarlett,  1  Holt  621;  Brook  v. 
Montague,  3  Cro.  Jac.  90;  GUhert  v.  PcopZe,  1  Denio  (N.  Y.)  41  [43 
Am.  Dee.  646] ;  Bradley  v.  Heath,  29  Mass.  (12  Pick.)  163;  Remington 
V.  Congdon,  19  Mass.  (2  Pick.)  310;  Maulsby  v.  Reif snider,  69  Md.  143 
[14  Atl.  Rep.  505] ;  Kent  y.  Bongartz,  15  R.  I.  72-  [22  Att.  Rep.  1023; 
2  Am.  St.  Rep.  870] ;  Forbes  v.  Johnson,  50  Ky.  (11  B.  Mon.)  48;  Davis 
V.  Mathews,  2  Ohio  257 ;  Union  Mut.  L.  Ins.  Co.  v.  Thomas,  28  C.  C.  A. 
96  [83  Fed.  Rep.  803] ;  Munster  v.  Lamb,  11  Q.  B.  588. 

H.  G.  Frost,  for  defendant: 

Cited  and  commented  upon  the  following  authorities.  Munster  v. 
Lami,  11  Q.  B.  588;  Hoary.  Wood,  44  Mass.  (3  Mete.)  193;  Aylesworth 
V.  St.  John,  25  Hun  (N.  Y.)  156;  Hollis  v.  Meux,  69  Cal.  625  [11  Pac. 
Rep.  248;  58  Am.  Rep.  574] ;  MauUby  v.  Reif  snider,  69  Md.  143  [14  Atl. 
Rep.  505] ;  Cooley,  Const.  Lim.  631. 

GORMAN,  J. 

There  are  four  causes  of  action  set  out  in  the  petition,  two  for  slan- 
der and  two  for  libel. 

As  to  the  first  cause  of  action  for  slander,  there  appears  to  be  no 
question  but  that  the  words  alleged  to  have  been  uttered  by  the  defend- 
ant of  and  concerning  the  plaintiff  are  slanderous  per  se,  if  false.  The 
question  raised  by  the  demurrer  to  the  petition  is,  whether  or  not  they 
are  privileged  by  reason  of  the  fact  that  defendant  was  an  attorney  at 
law  and  uttered  the  words  in  his  opening  statement  to  the  court  and 
jury,  on  the  trial  of  one  Harry  Kohn  in  the  court  of  common  pleas  of 
Hamilton  county,  Ohio.  Plaintiff  avers  in  his  first  cause  of  action  that 
the  words  were  falsely  and  maliciously  spoken  and  published,  and  that 
the  words  were  in  no  manner  pertinent  to  the  issues  in  said  cause  on  trial, 
which  trial  was  one  for  arson,  in  which  said  Kohn  was  indicted  and 
being  tried  for  burning  his  property  contrary  to  the  statute  in  such  case 
made  and  provided. 

In  England  it  is  settled  that  with  regard  to  judicial  proceedings 
neither  party,  witness,  counsel,  jury  or  judge  can  be  put  to  answer 
civilly  or  criminally  for  words  spoken  or  written  in  the  ordinary  course 
of  any  proceeding  before  any  court  or  tribunal  recognized  by  law,  even 
though  uttered  falsely  and  maliciously,  and  although  not  pertinent  to 
the  issues.  This  immunity  is  said  to  be  an  absolute  privilege.  See  Clark 
&  Lindsell's  Law  of  Torts,  575,  576,  577,  578,  Chap.  17;  Rex  rJ3kinner, 
Lofft  56;  Munster  v.  Lamb,  11  Q.  B.  D.  588. 
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But  in  America  the  courts  have  qualified  this  broad  doctrine,  and 
it  is  generally  held  with  us  that  the  parties,  counsel  and  witnesses  are 
not  privileged  in  their  statements  made  in  the  course  of  an  action,  unless 
the  statements  are  pertinent  and  material  to  the  case.  See  Smith  v. 
Howard,  28  Iowa  51;  Hoar  v.  Wood^  44  Mass.  (3  Mete.)  193;  Rice  v. 
CooUdge,  121  Mass.  393  [23  Am.  Rep.  279] ;  White  v.  CarroU,  42  N.  Y. 
161  [1  Am.  Rep.  503] ;  Hollis  v.  Meux,  69  Cal.  625  [11  Pac.  Rep.  248 ; 
58  Am.  Rep.  574] ;  Maulsby  v.  Beif snider^  69  Md.  143  [14  Atl.  Rep.  505] . 

And  this  is  the  doctrine  laid  down  by  our  Supreme  Court  in  the 
case  of  Mauk  v.  Brundage,  68  Ohio  St.  89,  97  [67  N.  E.  Rep.  152] : 

**The  American  rule,  as  held  in  Smith  v.  Howard,  28  la.  51]  Hoar 
V.  Wood,  3  Mete.  193,  and  McLaughlin  v.  Cowley,  127  Mass.  316,  is  that, 
in  order  to  be  privileged,  the  statement  must  be  pertinent  and  material 
to  the  matter  in  hand.  To  be  pertinent  and  material  it  must  tend  to 
prove  or  disprove  the  point  to  be  established,  and  have  substantial  im- 
portance or  influence  in  producing  the  proper  result." 

There  is  nothing  in  the  averments  of  the  first  cause  of  action  to 
show  that  the  statement  made  by  the  defendant  in  his  opening  state- 
ment to  the  court  and  jury  was  pertinent  or  material  to  the  issue  in  the 
case.  On  the  contrary  the  plaintiff  avers  in  the  last  sentence  of  his  first 
cause  of  action,  that  the  defamatory  matter  so  spoken  and  published 
was  in  no  manner  pertinent  to  the  issues  in  the  said. cause  on  trial. 

For  the  purpose  of  the  demurrer  this  averment  must  be  considered 
as  true. 

Under  our  code.  Sec.  5093  Rev.  Stat.,  it  shall  be  sufficient  for  the 
plaintiff  in  libel  and  slander  to  state  generally  that  the  defamatory 
matter  was  published  or  spoken  of  the  plaintiff;  if  the  allegation  be 
denied,  the  plaintiff  must  prove  the  facts,  etc. 

Section  5094  Rev.  Stat,  provides  that  in  actions  of  libel  and  slander 
the  defendant  may  allege  and  prove  the  truth  of  the  matter  charged 
as  defamatory,  etc.,  and  in  any  case  the  defendant  may  prove  any 
mitigating  circumstances  to  reduce  the  amount  of  damages.  It  is  doubt- 
ful if,  under  our  code,  the  matter  of  privileged  statement  can  be  made 
available  except  as  a  substantive  defense;  especially  in  a  case  where  it 
is  averred  that  the  statement  was  not  pertinent  and  material  to  the 
issues.  This  appears  to  be  the  holding  in  the  case  of  Steen  v.  Friend, 
11  Circ.  Dec.  235  (20  R.  459),  the  fifth  paragraph  of  the  syllabus  being 
as  follows: 

'"To  make  the  defense  that  a  paper  writing,  libelous  upon  its  face, 
is  privileged,  the  defense  must  be  pleaded,  and  the  facts  constituting 
the  privilege  must  be  set  forth  in  the  answer  in  order  that  the  plaintiff 
may  be  advised  of  the  defense;  and  the  issue  is  for  the  jury.''  See  also, 
Swan  V.  Thompson,  124  Cal.  193  [56  Pac.  Rep.  878] ;  Hess  v.  Sparks, 
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44  Kan.  470  [25  Pac.  Rep.  580] ;  Earper  v.  Harper,  73  Ky.  (10  Bush) 
447;  Stevenson  v.  Ward,  48  App.  Div.  291  [62  N.  Y.  Supp.  717]. 

In  the  ease  of  Mauk  v.  Brundage,  supra,  the  court  says : 

**It  follows  that  the  burden  assumed  by  the  plaintiff  under  the 
pleadings  was  simply  to  show  the  publication  by  the  defendants  •  •  • 
and  that  the  plaintiff  was  the  physician  referred  to,  and  understood  by 
the  community  to  be  such  physician.  On  such  showing  he  was  entitled 
to  recover  at  least  such  compensatory  damages  as  were  attributable  to 
the  publication." 

This  ruling  would  appear  to  be  in  accord  with  the  provisions  of 
Sec.  5093  Rev.  Stat.  Of  course,  if  the  petition  had  alleged  that  the 
statement  claimed  to  have  been  made  by  the  defendant  was  pertinent  or 
material  to  the  issues  on  trial  before  the  court,  then  there  can  be  no 
doubt  that  the  petition  on  its  face  would  disclose  an  absolute  privilege 
which  would  be  a  bar  to  any  recovery,  and  the  demurrer  would,  under 
such  circumstances,  have  to  be  sustained.  But  in  the  absence  of  such 
an  averment  the  court  cannot  assume  or  prasume  that  the  statement, 
libelous  on  its  face,  was  pertinent  or  material  to  the  issue,  where  it  ap- 
pears that  the  plaintiff  was  not  a  party,  witness,  counsel  or  court,  and 
for  the  reasons  given  the  demurrer  to  the  first  cause  of  action  must  be 
overruled. 

As  to  the  third  cause  of  action,  the  defamatory  matter  consists 
of  a  series  of  questions  propounded  to  a  witness,  D..  S.  Creamer,  with 
reference  to  plaintiff,  and  as  to  these  questions  it  appears  that  they  are 
actionable  per  se,  and  the  same  averment  as  to  them  is  made  as  was 
made  with  reference  to  the  statement  in  the  first  cause  of  action — ^that 
they  were  in  no  manner  pertinent  to  the  issues.  For  the  reasons  above 
given  the  demurrer  to  this  cause  of  action  is  also  overruled,  as  there  is 
no  averment  in  the  third  cause  of  action  which  shows  that  plaintiff 
comes  within  the  class  of  persons  concerning  whom  an  attorney  is  privi- 
leged to  make  false  and  malicious  statements  in  the  trial  of  a  cause 
upon  the  ground  that  his  privilege  is  absolute. 

As  to  the  second  and  fourth  causes  of  action  being  for  an  alleged 
libel  of  the  identical  slanderous  statements  set  forth  in  the  first  and 
third  causes  of  action,  the  petition  avers  that  the  defendant  being  coun- 
sel for  said  Harry  Kohn  '*did  compose,  write  and  publish  by  means  of 
the  stenograplier  of  the  court,  employed  according  to  law,  to  reduce  to 
writing  all  things  said  upon  said  trial  by  the  court,  counsel  on  either 
side,  the  parties  and  witnesses  to  make  the  same  a  part  of  the  record 
and  proceedings  in  said  cause  for  public  announcement  and  the  preser- 
vation of  the  records  of  said  trial,  the  following  composed,  written  and 
published  false  and  malicious  and  defamatory  words  following,  to-wit: 
(Here  follows  the  defamatory  matter),  the  court  is  of  the  opinion  that 
the  averments  do  not  disclose  that  defendant  was  responsible  for  the 
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publication  as  a  libel  of  said  matter.  There  is  no  avermeiit  that  defend- 
ant directed  or  required  the  court  stenographer  to  write  down  his  state- 
ments, nor  does  it  appear  that  the  court  stenographer  was  a  servant 
or  employe  of  defendant,  or  under  the  control  and  direction  of  defend- 
ant any  more  than  a  stranger.  The  court  will  take  judicial  notice  of 
the  fact  that  the  court  stenographer  was  not  under  the  direction  and 
control  of  defendant,  and  in  the  absence  of  an  averment  that  defendant 
directed  and  ordered  the  court  stenographer  to  write  down  what  de- 
fendant said,  it  is  the  opinion  of  the  court  that  defendant  cannot  be 
held  liable  for  what  the  court  stenographer  wrote,  and  for  this  reason 
the  demurrer  to  the  second  and  fourth  causes  of  action  will  be  sus- 
tained. 


BONDS— INSURANCE— WORDS  AND  PHRASES. 

[Lorain  Common  Pleas,  May  7,  1909.] 
George  T.  Cutts,  Recvb.  v.  A.  B.  Spear  et  al. 

1.  MiSAPPBOPBIATION   OF   PUNDS   OF    BANK    HELD    FBATTD   OB    DlSHONE^TT   ASCOUiny 

ING  TO  Embezzlement  ob  Labgeny. 
The  "fraud  or  dishonesty"  of  a  bank  cashier  "amounting  to  embezzlement 
or  larceny"  for  which  a  fidelity  and  guaranty  company  promises  "to 
make  good  and  reimburse"  comprehends  such  dishonest  and  fraudulent 
conduct  resulting  in  loss  as  is  equivalent  to  embezzlement  or  larceny 
and  is  not  confined  to  the  technical  offenses  mentioned  or  to  such  mis- 
appropriation of  funds  as  would  subject  the  cashier  to  a  conviction  for 
embezzlement  or  larceny. 

2.  Renewal  of  Indemnity  Bond  Extending  Indemnity  pbom  Yeab  to  Yeab. 

An  indemnity  bond  promising  "during  the  term"  of  one  year  for  which 
it  is  executed  "or  any  subsequent  renewal  of  such  term"  to  reimburse 
and  make  good  fraudulent  and  dishonest  transactions  and  losses  by  a 
bank  cashier,  "committed  during  the  continuance  of  said  term,  or  any 
renewal  thereof,  and  discovered  during  said  continuance  or  any  renewal 
thereof  or  within  six  months  thereafter"  is  a  continuous  contract,  ex- 
tending the  indemnity  from  year  to  year  as  distinguished  from  separate 
and  distinct  contracts  for  each  year,  and  covers  a  misappropriation  or 
fraud  committed  during  the  first  year  of  the  contract  of  indemnity  but 
not  discovered  until  six  months  after  the  bond  had  been  renewed. 

[Syllabus  approved  by  the  court] 
Motion  for  new  trial. 

Squire,  Sanders  &  Dempsey  and  E.  G.,  H.  C.  and  T.  C.  Johnson, 

for  plaintiff . 

Carr,  Stearns,  Chamberlain  &  Royon  and  Q.  H.  Chamberlain* 
Esq.,  for  defendant,  United  States  I^idelity  &  Guaranty  Co. . 

WASHBURN.  J. 

Plaintiff,  as  receiver,  representing  the  Citizens  National  Bank  of 
Oberlin,  Ohio,  sued  the  defendants,  A.  B.  Spear  and  the  United  States 
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Fidelity  &  Guaranty  Co.,  on  a  bond  given  by  them  to  said  bank  in  which 
said  bonding  company  guaranteed  the  fidelity  of  the  cashier  of  said 
bank.  The  term  of  the  bond  was  trom  February  5,  1903,  to  February 
5, 1904,  and  wag  continued  in  force  by  a  renewal  certificate  from  Febru- 
ary 5,  1904,  to  February  5,  1905.  The  cashier,  A.  B.  Spear,  and  the 
president  of  the  bank  had  certain  dealings  with  C.  L.  Chadwick,  other- 
wise known  as  Cassie  Chadwick,  between  February  5,  1903,  and  Decem- 
ber 1,  1904,  in  which  the  bank  lost  more  than  $150,000,  practically  all 
of  said  transactions  occurring  during  the  first  year  covered  by  said  bond 
and  none  of  them  being  discovered  within  six  months  after  the  expira- 
tion of  said  first  year.  Some  of  the  directors  of  the  bank  learned  as 
early  as  October,  1904,  that  said  Chadwick  had  obtained  at  least  $150,000 
of  the  bank's  funds  by  means  of  alleged  loans  which  the  cashier  and 
president  had  made  to  said  Chadwick  and  which  they  represented  to 
have  been  made  in  good  faith  and  upon  what  they  supposed  was  good 
security,  and  that  said  security  was  then  doubtful  and  later  proved  to  be 
worthless. 

The  three  or  four  directors  who  had  this  information,  and  the 
cashier  and  president  kept  the  matter  secret  from  the  other  directors 
and  made  a  vain  attempt  to  collect  the  notes  given  by  said  Chadwick  un- 
til the  bank  failed,  the  first  Monday  in  December,  1904. 

When  the  bank  failed  all  of  the  directors  learned  that  these  over- 
loans  had  been  made  and  that  the  security  was  probably  worthless,  but 
there  was  no  evidence  tending  to  show  that  anyone  except  the  cashier 
and  president,  who  were  parties  to  the  conspiracy,  if  there  was  one, 
knew  that  the  books  of  the  bank  had  been  juggled,  or  that  any  conspira- 
cy existed,  or  that  the  transactions  with  said  Chadwick  were  fraudulent 
or  dishonest  so  far  as  the  cashier  was  concerned,  except  that  at  the  meet- 
ing of  the  directors  just  before  the  bank  failed  the  cashier,  on  being 
questioned,  said  that  said  loans  had  been  made  for  the  benefit  of  himself 
and  the  president  of  the  bank,  and  not  for  the  benefit  of  the  bank. 

A  receiver  took  charge  of  the  affairs  of  the  bank  at  once  and  early 
in  January,  1905,  notified  the  defendant  bonding  company  that  said 
transactions  of  Spear,  the  cashier,  were  dishonest  and  fraudulent  within 
the  terms  of  said  bond,  and  claimed  that  the  bonding  company  was  lia- 
ble to  the  bank  for  $15,000,  the  amount  of  said  bond,  and  in  February, 
1905,  filed  proof  of •  loss;  and  later,  and  within  the  time  limit  of  said 
bond,  this  suit  was  begun. 

The  claim  was  also  made  that  said  Spear,  during  the  first  yearly 
term  of  said  bond,  in  September,  1903,  appropriated  to  his  own  use 
$20,000  of  the  funds  of  said  bank. 

During  the  trial  evidence  was  introduced  tending  to  prove  that 
when  these  loans  were  made  a  conspiracy  existed  between  said  Chadwick 
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and  the  cashier  and  president  of  said  bank  and  that  the  cashier  and 
president  personally  profited  thereby,  and  that  the  transactions  were  not 
regularly  entered  upon  the  books  of  the  bank  as  legitimate  transactions 
should  have  been,  and  that  from  time  to  time  false  entries  were  made, 
and  that  the  books  were  juggled  for  the  purpose  of  concealing  said  trans- 
actions. 

The  trial  resulted  in  a  verdict  for  the  full  amount  of  the  bond  and 
interest,  and  this  matter  is  now  before  the  court  on  a  motion  for  new 
trial. 

Two  propositions  only  will  be  considered  in  this  opinion:  first, 
whether  the  transactions  complained  of  were  such  as  were  covered  by 
the  terms  of  said  bond,  and,  second,  whether  they  were  discovered  within 
the  time  limited  for  their  discovery  by  the  terms  of  said  bond. 

The  terms  of  the  bond,  so  far  as  these  questions  are  concerned,  are 
as  follows:^ 

**The  company  shall,  during  the  term  above  mentioned,  or  any 
subsequent  renewal  of  such  term  •  •  •  make  good  and  reimburse 
to  the  said  employer,  such  pecuniary  loss  as  may  be  sustained  by  the 
employer  by  reason  of  the  fraud  or  dishonesty  of  said  employe  in  con- 
nection with  the  duties  of  his  oflBce  or  position,  amounting  to  embezzle- 
ment  or  larceny,  and  which  shall  have  been  committed  during  the  con- 
tinuance of  said  term,  or  any  renewal  thereof,  and  discovered  during 
said  continuance  or  any  renewal  thereof  or  within  six  months  thereafter^ 
•  •  •  the  company's  total  liability  on  account  of  said  employe  un- 
der this  bond  or  any  renewal  thereof,  not  to  exceed  the  sum  of  $15,000. '^ 

The  claim  made  in  the  petition  was  that  said  bank  had  suffered  a 
pecuniary  loss  in  the  sum  of  $150,500  by  reason  of  the  fraud  and  dis- 
honesty of  A.  B.  Spear  in  connection  with  the  duties  of  his  office  and 
position  as  cashier  of  said  bank,  amounting  to  embezzlement  or  larceny, 
in  that  said  A.  B.  Spear  conspired  with,  aided  and  assisted  one  C.  L. 
Chad  wick  in  fraudulently  obtaining  from  the  bank  on  certain  dates  cer- 
tain sums  of  money  by  certifying  as  good,  checks  offered  by  said  Chad- 
wick  on  said  bank  and  by  issuing  to  said  Chadwick  drafts  on  the  New 
York  depository  of  said  bank,  payable  to  the  order  of  said  Chadwick, 
when,  as  a  matter  of  fact,  said  Chadwick  had  no  funds  in  said  bank  and 
the  bank  was  not  indebted  to  her  in  any  way  or  in  any  sums  whatever, 
nor  had  the  directors  or  officers  of  said  bank  authorized  Spear  to  loan 
said  Chadwick  the  sums  aforesaid  or  any  part  thereof,  all  of  which  was 
w^ell  known  to  said  A.  B.  Spear  and  said  C.  L.  Chadwick  at  the  time; 
and  it  was  further  claimed  that  said  Spear  on  or  about  September  28^ 
1903,  unlawfully  and  without  any  right  so  to  do,  appropriated  to  his 
own  use  the  sum  of  $20,000,  being  the  property  of  said  bank. 

The  claim  of  the  defendant  is  that  unless  such  transactions  con- 
stituted technical  embezzlement  or  larceny  they  were  not  covered  by  the 
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terms  of  said  bond  and  that  the  petition  failed  to  charge  embezzlement 
or  larceny  and  the  proof  failed  to  establish  either. 

Passing  the  question  of  whether  or  not  the  proof  established  tech- 
nical embezzlement  or  larceny,  let  us  consider  what  was  meant  by  the 
parties  when  in  making  said  contract  they  used  the  language  '*  fraud  or 
dishonesty  of  said  employe  amounting  to  embezzlement  or  larceny." 
If  only  technical  embezzlement  or  larceny  was  meant,  then  the  expres- 
sion ** fraud  or  dishonesty  amounting  to,"  was  entirely  superfluous,  and 
such  a  construction  must  necessarily  give  no  force  and  effect  to  those 
words.  In  my  judgment  the  language  of  the  bond  meant  more  than  just 
technical  embezzlement  or  larceny,  it  meant  such  dishonest  and  fraud- 
ulent conduct  resulting  in  loss  as  was  "equivalent"  to  embezzlement  or 
larceny. 

Was  there  at  the  time  this  contract  was  made  a  species  of  fraud 
and  dishonesty  more  or  less  common  among  cashiers  which,  while  not 
technically  embezzlement  or  larceny,  "amounted"  to  the  same  thing t 
If  there  was,  isn't  that  what  was  meant  by  the  above  expression,  which 
would  otherwise  be  meaningless?  Misapplication  of  the  funds  of  na- 
tional banks  by  cashiers,  under  circumstances  where  it  was  impossible 
to  convict  them  of  embezzlement  or  larceny,  occurred  so  frequently  that 
congress  was  led  to  amend  the  embezzlement  and  larceny  statute  so  as  to 
make  misapplication  of  the  funds  of  a  bank  amount,  so  far  as  penalty 
was  concerned,  to  the  same  thing  as  embezzlement  or  larceny.  See  U.  S. 
Stats.  Sec.  5209. 

There  can  be  no  question  that  the  transactions  of  Spear,  if  wilfully 
fraudulent  or  dishonest,  constituted  a  misapplication  of  the  funds  of  the 
bank,  and  that  I  understand  to  be  conceded  by  counsel  for  defendant, 
and,  in  my  judgment,  was  fraud  and  dishonesty  amounting  to  embez- 
zlement or  larceny  within  the  meaning  and  contemplation  of  the  parties 
when  said  contract  was  made.  This  view  is  strengthened  by  a  considera- 
tion of  the  object  of  the  contract  and  the  well  settled  rules  of  construc- 
tion applicable  thereto.  It  was  a  contract  of  indemnity  arid  should  be 
reasonably  construed  so  as  to  give  effect  to  the  express  words,  and  all  the 
express  words,  if  possible,  of  the  parties,  and  not  defeat  their  intention, 
and  "if  the  policy  is  open  to  two  interpretations  which  are  equally 
fair,  that  one  should  be  preferred  which  would  give  to  the  insured  the 
greater  indemnity.  Oerman  Ins.  Co.  v.  Schild,  69  Ohio  St.  136  [68  N. 
E.  Rep.  706 ;  100  Am.  St.  Rep.  663] ;  West  y.  Insurance  Co.  27  Ohio  St. 
1  [22  Am.  Rep.  294]. 

"Being  contracts  of  indemnity  against  loss  such  contracts  should  be 
liberally  construed  in  favor  of  the  object  sought  to  be  attained;  and 
when  a  clause  is  susceptible  of  two  interpretations  which  seem  equally 
fair,  that  should  be  preferred  which  affords  the  greater  indemnity,  but, 
like  other  contracts,  they  should  receive  a  reasonable  construction  in 
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order  to  carry  out  the  presumed  intention  of  the  parties  as  expressed 
by  the  language  used."  Livington  v.  Fidelity  &  Dep.  Co.  76  Ohio  St. 
253,  264  [81  N.  E.  Rep.  330]. 

A  surety  on  a  bond  like  this  **is  regarded  as  an  insurer,  whose  eon- 
tract,  being  drawn  by  the  surety  himself,  and  for  a  money  consideration, 
is,  if  ambiguity  exists  in  the  language,  to  be  resolved  most  strongly 
against  the  surety."  Bryant  v.  Bonding  Co,  77  Ohio  St.  90,  99  [82 
N.  B.  Rep.  960]. 

For  some  other  authorities  along  the  same  line,  outside  of  the  state 
of  Ohio,  see  Booth  v.  Commonwealth,  113  S.  W.  Rep.  61  (Ky.) ;  French 
V.  Fidelity  <&  C.  Co.  115  N.  W.  Rep.  869  (Wis.) ;  Cook  v.  BenefU  League, 
76  Min.  382  [79  N.  W.  Rep.  320] ;  Travelers  Ins.  Co.  of  Hartford  v.  Mur- 
ray, 16  Col.  296  [26  Pac.  Rep.  774;  25  Am.  St.  Rep.  267] ;  Arnold  v. 
Insurance  Co.  3  Ga.  685  [60  S.  E.  Rep.  471] ;  Insurance  Co.  of  N.  A.  v. 
De  Loach,  3  Ga.  App.  807  [61  S.  E.  Rep.  406] ;  Royal  Union  Life  Ins. 
Co.  V.  McLendon,  62  S.  E.  Rep.  101  (Ga.) ;  Hatch  ,v.  Casualty  Co.  197 
Mass.  101  [83  N.  E.  Rep.  398;  14  L.  R.  A.  (N.  S.)  503] ;  Cutting  v. 
Insurance  Co.  85  N.  E.  Rep.  174-5  (Mass.) ;  Dresser  v.  Insurance  Co. 
70  Atl.  Rep.  39  (Conn.) ;  American  Surety  Co.  v.  Pauly,  170  U.  S.  133 
[18  Sup.  Ct.  Rep.  552] ;  Title  Guar.  &  Sur.  Co.  v.  Bank,  117  S.  W.  Rep. 
537  (Ark.). 

It  may  be  claimed  that  if  the  cashier  entered  into  a  conspirary  with 
said  Chadwick  to  defraud  said  bank  and  in  carrying  out  such  conspiracy 
they  did  do  that  which  constituted  larceny  of  the  funds  of  the  bank  on 
the  part  of  said  Chadwick,  then  it  would  be  larceny  on  the  part  of  the 
cashier,  but  under  the  foregoing  rules  of  construction  it  is  my  judgment 
that  the  bond  covered  the  acts  of  the  cashier  even  though  they  were  not 
such  as  to  subject  him  to  a  conviction  for  larceny,  provided  they  were 
such  as  were  equivalent  to  embezzlement  or  larceny.  City  Trust,  Safe 
Dep.  &  Sur.  Co.  v.  Lee,  204  111.  69  [68  N.  E.  Rep.  485]  ;  Champion  Ice 
Mfg.  i&  C.  S.  Co.  V.  Bonding  &  Tr,  Co.  115  Ky.  863  [75  S.  W.  Rep.  197; 
103  Am.  St.  Rep.  356] ;  American  Bond  &  Tr.  Co.  v.  Harvester  Co.  91 
Md.  733  [48  Atl.  Rep.  72] ;  Frost,  Guar.  &  Sur.  117;  19  Cyc.  518. 

In  view  of  the  terms  of  this  contract  and  the  foregoing  rules  of  con- 
struction, I  do  not  think  that  this  court  erred  when  it  charged  the  jury 
as  follows: 

**As  I  have  said,  the  claim  is  that  there  was  a  conspiracy  between 
the  said  Spear  and  the  said  Chadwick  whereby  said  Chadwick  was  to 
unlawfully  obtain  the  money  of  said  bank,  when  both  said  Spear  and 
said  Chadwick  knew  that  the  bank  was  not  indebted  to  said  Chadwick 
and  knew  also  that  neither  the  officers  or  directors  of  said  bank  had 
authorized  said  Spear  to  loan  or  to  pay  to  said  Chadwick  any  sums 
whatever,  and  that  the  design  of  said  Spear  and  said  Chadwick  was  to 
defraud  said  bank. 
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"Was  there  such  a  conspiracy?  Did  they,  designing  to  defraud 
said  bank,  agree  to  do  those  things  which  would  enable  said  Chadwick 
by  means  of  unlawful  and  fictitious  transactions  to  obtain  the  funds  of 
said  bank  and  appropriate  them  to  her  or  their  use,  when  Spear  had  no 
right  to  pay  or  loan  the  funds  of  the  bank  to  her!  If  so,  then  there 
was  a  conspiracy  which,  if  resulting  in  loss  to  the  bank,  would  amount 
to  larceny  or  embezzlement  within  the  terms  of  said  bond.  Or  were  the 
transactions  merely  loans,  which,  although  unauthorized,  were  made 
in  good  faith,  without  profit  to  said  Spear  and  with  no  intention  to  de- 
fraud the  bankt  If  so,  then  there  was  no  such  conspiracy  which,  al- 
though loss  resulted  to  said  bank,  would  amount  to  larceny  or  embezzle- 
ment within  the  terms  of  said  bond.  An  agreement  merely  to  loan  and 
actually  loaning  in  good  faith  to  said  Chadwick  a  greater  amount  than 
the  bank  was  authorized  to  loan  to  one  person,  would  not  be  a  trans- 
action covered  by  the  terms  of  said  bond. 

''Under  the  bond  in  question  the  defendant  bonding  company 
would  not  be  liable  for  any  mere  error  of  judgment  or  bona  fide  mistake, 
or  any  injudicious  exercise  of  discretion  on  the  part  of  said  Spear  in 
and  about  all  or  any  of  the  matters  wherein  he  had  been  vested  with 
discretion  by  said  bank,  either  by  instructions  or  by  the  rules  and  regu- 
lations of  said  bank.  The  gist  of  the  matter  is  a  design  to  defraud  the 
bank,  and  if  said  Spear  and  Chadwick  had  that  common  design  and  each 
performed  a  part  necessary  to  carry  that  design  into  execution,  and  the 
result  of  that  design  and  the  carrying  of  it  into  execution  was  a  loss 
to  the  bank,  and  an  appropriation  of  the  funds  of  the  bank  to  the  use 
of  the  conspirators,  it  would  be  covered  by  the  bond,  even  though  a  large 
part  of  the  funds  procured  from  said  bank  in  carrying  out  said  design 
was  appropriated  to  the  use  of  said  Chadwick  and  not  to  the  use  of  said 
Spear."     . 

The  jury  was  also  charged  in  reference  to  the  claim  that  Spear  had 
appropriated  to  his  own  use  $20,000  of  the  funds  of  the  bank. 

The  next  question  is  as  to  the  time  within  which  the  fraud  or  dis- 
honesty must  liave  been  discovered  in  order  to  hold  the  defendant  liable 
on  said  bond,  the  claim  of  the  defendant  being  that  a  fraud  committed 
during  the  first  year  of  the  contract  must  have  been  discovered  during 
that  year  or  within  six  months  thereafter  and  immediately  reported  to 
the  company,  and  if  not  discovered  within  that  time  that  the  company 
would  not  be  liable  under  said  bond  although  the  bond  was  continued  in 
force  at  the  time  of  such  discovery. 

The  language  of  the  bond  is  that  the  company  shall  "during  the 
term  above  mentioned  or  any  subsequent  renewal  thereof"  make  good 
the  loss  suffered  "during  the  continuance  of  said  term,  or  of  any  renewal 
thereof,  and  discovered  during  said  continuance  or  any  renewal  thereof, 
or  within  six  months  thereafter."    The  renewal  certificate  by  its  terms 
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''continued''  said  bond  in  force  for  another  year,  as  was  contemplated 
should  be  done  and  was  provided  for  by  the  terms  of  said  bond.  The 
bond  also  contained  a  provision  whereby  the  company  could  put  an  end 
to  the  contract  on  giving  a  month's  notice  in  writing. 

Giving  to  the  language  used  by  the  parties  in  making  their  contract 
its  ordinary,  common-sense  meaning,  it  seems  plain  that  they  contem- 
plated and  intended  a  contract  which  would  probably  be  continued  from 
year  to  year,  and  if  it  was  so  continued  that  it  should  be  one  contract, 
with  but  one  penalty,  and  they  used  apt  and  appropriate  language  to 
express  that  intention.  What,  then,  did  they  mean  by  the  provision  that 
the  fraud  resulting  in  loss  should  be  discovered  during  the  continuance 
of  said  original  term  **or  any  renewal  thereof,  or  within  six  months 
thereafter?"  In  view  of  the  fact  that  liability  under  the  bond  is  limited 
to  one  penalty  no  matter  how  many  times  renewed  or  how  long  con- 
tinued, the  above  language,  when  fairly  construed,  plainly  expresses  an 
intention  to  make  the  bond  cover  all  loss  discovered  during  the  time 
the  bond  was  in  force  or  within  six  months  thereafter.  If  we  are  to  con- 
strue the  contract  fairly,  but  when  in  doubt,  so  as  to  **aiford  the  greater 
indemnity"  and  "most  strongly  against  the  surety,"  how  can  the  lan- 
guage of  the  parties  be  held  to  mean  that  a  fraud  resulting  in  loss  during 
the  first  year  must  be  discovered  during  that  year  or  within  six  months 
thereafter?  If  such  was  the  intention  of  the  parties  it  would  have  been 
very  easy  to  have  used  language  plainly  expressing  such  intention ;  cer- 
tainly language  which  apparently  expresses  the  opposite  intention  can- 
not be  so  construed  without  violating  the  rules  of  construction  heretofore 
mentioned. 

But  the  construction  claimed  by  the  defendant  is  required,  it  is  said, 
because  each  renewal  constitutes  a  separate  contract.  That  is  not  true, 
except  in  a  limited  sense.  All  the  terms  of  the  contract,  except  that  for 
its  continuance  in  force  after  the  first  year,  were  carefully  provided  for, 
so  that  it  would  be  a  new  contract  only  in  reference  to  time ;  as  to  all 
other  matters  it  was  merely  to  be  continued  in  force.  The  renewal  cer- 
tificate which  was  issued  by  the  defendant  provided  that  the  contract 
was  ** continued"  in  force,  but  no  additional  penalty  was  provided  for; 
the  ''renewal"  was  a  new  contract  only  in  the  sense  of  extending  the 
indemnity  of  the  original  bond  to  another  year,  but  there  really  was  but 
one  bond,  with  one  penalty. 

If  within  two  months  after  the  bond  was  renewed  it  had  been  dis- 
covered that  the  employe  had  embezzled  during  the  first  year  more  than 
the  amount  of  the  penalty  of  the  bond,  and  also  after  the  renewal  he  had 
embezzled  more  than  the  amount  of  the  penalty  of  the  bond,  there  could 
be  but  one  recovery  under  the  terms  of  the  bond.  If  the  original  con- 
tract and  the  renewal  thereof  constituted  separate  contracts,  then  under 
such  circumstances  there  should  be  two  recoveries,  as  two  were  paid  for 
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by  the  insured,  but  the  bond  binds  the  defendant  fidelity  company  to  pay 
but  one  penalty,  which  negatives  the  idea  of  two  separate  contracts. 

Taking  into  consideration  all  of  the  provisions  of  this  bond  and  in- 
terpreting it  according  to  the  rules  heretofore  referred  to,  I  am  of  the 
opinion  that  it  was  the  intention  of  the  parties  to  enter  into  a  contract 
which  when  renewed  should  be  continuous^  and  not  two  contracts,  and 
that  a  loss  insured  against,  which  was  discovered  while  the  contract  was 
in  force  or  within  six  months  thereafter,  would  be  covered  by  the  bond. 
First  Nat  Bank  v.  Fidelity  &  Guar.  Co,  110  Tenn.  10  [75  S.  W.  Rep. 
1076 ;  100  Am.  St.  Rep.  765] ;  see  also.  United  States  Fidelity  &  Chuar. 
Co.  V.  Bank,  233  111.  475  [84  N.  E.  Rep.  670] ;  Fidelity  &  Deposit  Co,  v. 
Ice  Mfg.  &  C.  8.  Co.  117  S.  W.  Rep.  393  (Ky.).  Such  was  the  ruling 
at  the  trial.  A  contra  holding  may  be  found  in  De  Jemette  v.  Fidelity 
&  Cos.  Co.  98  Ky.  558  [33  S.  W.  Rep.  828],  but  the  bond  in  that  case 
contained  certain  provisions  that  are  not  found  in  the  bond  now  under 
consideration.     That  bond  contained  this  provision: 

'*Any  claim  made  under  this  bond  or  any  renewal  thereof  shall 
embrace  and  cover  only  acts  committed  during  its  currency,  and  within 
twelve  months  next  before  the  date  of  the  discovery  of  the  act  or  default 
upon  which  such  claim  is  based." 

In  the  renewal  receipt  there  was  used  language  as  follows: 

"The  contract  under  bond  No.  53,939  is  hereby  renewed  in  accord- 
ance with  the  terms  of  the  bond,  the  guaranty  to  cover  the  period  above 
named  only." 

It  thus  appeared  that  it  was  the  intention  of  the  parties  to  treat 
the  renewal  as  a  separate  contract  and  that  the  protection  afforded  by 
the  renewal  should  be  limited  to  the  terms  of  the  renewal.  These  provi- 
sions distinguish  that  case  from  the  case  at  bar  and  are  quoted  and  re- 
lied upon  by  the  court  in  arriving  at  the  conclusion  that  each  renewal 
constituted  a  separate  contract.  It  will  be  noticed,  also,  that  the  con- 
tract was  ** renewed"  and  not  ** continued,"  as  in  the  case  at  bar. 

A  like  result  was  reached  in  a  case  decided  by  the  supreme  court 
of  Georgia  in  1902,  Mayor  of  Brunswick  v.  Harvey,  114  Ga.  733  [40  S.  E. 
Rep.  754],  but  the  bond  in  that  case  contained  a  provision  that  upon 
the  issuance  by  the  company  of  any  subsequent  bond  guaranteeing  the 
fidelity  of  the  treasurer,  the  liability  under  the  original  bond  should 
cease  and  determine,  so  that  no  two  bonds  should  be  operative  at  the 
same  time.  It  will  be  noted,  also,  in  that  case  that  an  attempt  was  made 
by  amendments  to  treat  the  renewals  as  separate  contracts  and  recover 
the  full  penalty  upon  each  of  the  renewals.  It  was  held  that  under  the 
provisions  of  that  particular  bond  it  was  terminated  by  the  subsequent 
renewals  and  the  latter  were,  in  fact,  new  and  distinct  contracts  which 
adopted  by  reference  all  the  terms  and  conditions  of  the  first  bond,  and 
there  being  a  provision  in  the  bond  that  liability  under  the  original  bond 
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should  cease  and  determine  upon  the  ^ving  of  a  new  bond  so  that  no 
two  bonds  should  be  operative  at  the  same  time,  the  company  was  not 
held  liable  under  the  original  bond  for  a  loss  not  discovered  until  more 
than  six  months  after  the  expiration  of  such  original  bond. 

The  provision  as  to  a  new  bond  plainly  referred  to  renewals  and 
there  the  parties  used  .language  indicating  that  they  intended  that  the 
renewals  should  be  treated  as  new  bonds,  that  is,  as  separate  and  dis- 
tinct contracts. 

The  absence  of  such  a  provision  in  the  case  at  bar  and  the  continu- 
ance of  the  original  bond  instead  of  a  renewal  of  the  same,  renders  the 
terms  of  the  bond  at  least  ambiguous  and  subject  to  the  rules  of  con- 
struction heretofore  referred  to. 

Then  there  is  a  case,  Proctor  Coal  Co.  v.  Fidelity  &  Ouar.  Co,  124 
Fed.  Rep.  424,  in  which  the  United  States  circuit  court  for  the  northern 
district  of  Georgia  held  that  the  renewals  did  not  operate  as  a  continuing 
contract,  but  that  each  renewal  was  a  separate  and  distinct  obligation. 
But  among  the  provisions  of  that  bond  was  a  provision  which  declared 
that  on  the  issuance  of  a  subsequent  bond  or  renewal  responsibility  on 
any  other  bond  should  cease;  it  being  the  intention  that  only  the  last 
bond  should  be  in  force  at  any  one  time.  In  that  case  the  court  deter- 
mined that  **the  original  bond  and  each  renewal  stand  for  the  malfea- 
sance of  the  employe  during  the  continuance  of  each  and  discovery  with- 
in six  months  after  the  termination  of  each.'' 

It  may  be  that  such  conclusion  might  have  been  reached  had  not 
that  provision  been  in  the  bond,  but  it  seems  that  to  reach  such  a  con- 
clusion where  the  bond  does  not  contain  such  provision  is  merely  con- 
struing the  bond  in  favor  of  the  insurance  company  and  in  accordance 
with  what  might  be  considered  its  intention  without  taking  into  con- 
sideration the  purpose  and  intention  of  the  insured. 

It  appears  that  the  defendant  bonding  company  in  the  case  at  bar 
was  the  defendant  in  the  case  last  above  referred  to,  and  it  may  be  that 
the  above  provision  was  omitted  from  the  bond  in  question  because  the 
company  thought  that  it  was  unnecessary.  It  is  evident  that  the  inser- 
tion of  it  would  tend  to  reveal  to  applicants  the  company's  intention 
to  limit  its  liability  on  the  original  bond  to  losses  discovered  within  six 
months  after  the  expiration  thereof  and  thereby  be  likely  to  detei-  them 
from  making  such  contracts.  Considering  the  omission  of  that  provi- 
sion or  any  provision  which  would  plainly  reveal  such  to  be  its  inten- 
tion, the  court  is  not  justified  in  declaring  that  such  was  its  intention 
when  the  language  used  indicates  an  opposite  intention.  If  the  language 
**  discovered  during  said  continuance  or  any  renewal  thereof  or  within 
six  months  thereafter"  is  susceptible  of  a  double  meaning,  then  it  is 
susceptible  of  two  interpretations  which  seem  equally  fair,  and  in  thai 


Digitized  by 


Google 


Dec]  NISI  PRIUS  AND  GENERAL  TERMS.  617 

Cutts  V.  Spear. 

event  it  should  receive  that  construction  which  affords  the  greater  in- 
demnity. 

Irrespective  of  authorities,  it  is  my  opinion  that  the  language  used 
in  this  bond  does  not  make  it  plain  that  the  parties  intended  that  the 
loss  should  be  discovered  within  the  limits  claimed  by  the  defendant, 
but  on  the  contrary  that  the  insured  at  least  intended  and  was  justified 
in  expecting  that  the  insurer  would  make  good  a  loss  discovered  at  any 
time  the  bond  was  in  force  either  as  an  original  bond  or  as  a  continu- 
ance of  the  same,  and  that  therefore  an  ambiguity  existed  which  should 
be  resolved  most  strongly  against  the  surety.  There  being  no  adjudica- 
tions in  Ohio  which  govern  the  court  in  the  determination  of  this  ques- 
tion, I  have  concluded  to  follow  my  own  convictions  of  what  this  con- 
tract ought  to  be  construed  to  mean  under  the  rules  of  construction  laid 
down  by  our  Supreme  Court. 

The  question  of  when  the  discovery  was  made  and  whether  timely 
and  proper  notice  was  given  in  accordance  with  the  terms  of  the  Bond, 
were  peculiarly  jury  questions,  and  were  submitted  to  the  jury  and  de- 
termined in  favor  of  the  plaintiff. 

The  motion  for  new  trial  will  be  overruled. 

The  defendant,  the  United  States  Fidelity  &  Guaranty  Co.,  excepts. 


SPECIFIC  PERFORMANCE. 

[Hamilton  Common  Pleas,  May  1,  1909.] 
Ernestine  Wertheimer  v.  Minnie  Korte. 

1.  Specific  Perfobmance  Cannot  be  Enforced  against  Pijrchaseb  of  Grantee 
OF  Pabtition  Deeu  Having  no  Mabketable  Title. 

Specific  performance  of  a  doubtful  title  cannot  be  enforced  against  a  pur- 
chaser; accordingly,  a  grantee  by  sheriff's  deed  at  partition  sale  In  which 
no  summons  was  issued  against  a  Judgment  creditor  of  a  partitioner,  no 
appearance  or  answer  by  the  creditor  in  such  proceedings,  has  no  market- 
able title  to  the  property  for  which  specific  performance  may  be  decreed 
against  a  purchaser  from  the  holder  of  such  deed. 

2.  Contbact  Requiring   Parol   Variation   of  Description    not  Controlled  by 
Maxim,  Id  Cebtuh  est  Quod  Cebtum  Reddi  Potest. 

The  maxim,  Id  cerium  est  quod  cerium  reddi  potesi,  does  not  apply.  In  a 
suit  for  specific  performance,  to  a  description  of  property  requiring  the 
enforcement  of  a  parol  variation  of  a  written  contract  for  the  convey- 
ance thereof;  a  description  containing  nothing  to  indicate  the  location 
of  property,  except  the  city  where  the  contract  is  dated,  and  the  corner 
of  two  streets  named,  requires  extraneous  testimony  to  designate  with 
any  degree  of  certainty  its  location. 
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3.  Tendeb  of  Deed  before  Suit  Bbought  Essential  to  Enforcement  of  Specific 
Pebfobmance. 
Failure  to  make  tender  of  deed  upon  contract  to  convey  land  until  after 
suit  brought  to  recover  option  paid  on  the  contract,  prevents  recovery 
on  cross  petition  for  specific  performance  therein. 

[Syllabus  approved  by  the  court] 

•  Schorr  &  Wesselman,  for  plaintiff: 
Cited  and  commented  upon  the  following  authorities.  Wiedemann 
Brew.  Co.  v.  Maxwell,  78  Ohio  St.  54  [84  N.  E.  Rep.  595] ;  WUks  v. 
Railway,  79  Ala.  180;  Linn  v.  McLean,  80  Ala.  360;  Boss  v.  Parks,  93 
Ala.  153  [8  So.  Rep.  368;  11  L.  R.  A.  148;  30  Am.  St.  Rep.  47] ;  Say- 
ward  V.  Houghton,  119  Cal.  545  [51  Pac.  Rep.  853] ;  Guyer  v.  Warren, 
175  111.  328  [51  N.  E.  Rep.  580] ;  Wacox  v.  Cline,  70  Mich.  517  [38  N. 
W.  Rep.  555] ;  Houghwout  v.  Boisauiin,  18  N.  J.  Eq.  315;  Watson  v. 
Coast,  35  W.  Va.  463  [14  S.  E.  Rep.  249] ;  DaUey  v.  Can  Co,  128  Mich. 
591  [87  N.  W.  Rep.  761] ;  Ide  v.  Leiser,  10  Mont.  5  [24  Pac.  Rep.  695; 
24  Am.  St.  Rep.  17] ;  Black  v.  Maddox,  104  Ga.  157  [30  S.  E.  Rep. 
723] ;  Jones,  Evidence  Sees.  444,  445;  Dye  v.  Scott,  35  Ohio  St.  194  [35 
Am.  Rep.  604] ;  Monnett  v.  Monnett,  46  Ohio  St.  30  [17  N.  E.  Rep. 
659];  Maupin,  Mark.  Tit.  Sec.  5,  p.  20;  Merritt  v.  Horyie,  5  Ohio  St. 
307  [67  Am.  Dec.  298] ;  Thatcher  v.  Dickinson,  2  Circ.  Dec.  82,  (3  R. 
144);  Commercial  Bank  v.  Buckingham,  12  Ohio  St.  402;  Spoors  v. 
Coen,  44  Ohio  St.  497  [9  N.  E.  Rep.  132] ;  Parme^iter  v.  Binkley,  28 
Ohio  St.  32 ;  Southward  v.  Jamison,  66  Ohio  St.  290  [64  N.  E.  Rep.  135] ; 
Bailey  v.  Young,  11  Circ.  Dee.  257  (20  R.  546)  ;  Fletcher  v.  Holmes,  25 
Ind.  458 ;  Lapp  v.  Lumber  Co.  11  Circ.  Dec.  628  (21  R.  191) ;  Sugden, 
Vendors  577;  Eleventh  St.  Church  v.  Pennington,  10  Circ.  Dec.  74  (18 
R.  408) ;  Kellerman  v.  Government  Loan  <&  Bldg.  Assn.  7  Dec.  408  (39 
Bull.  203) ;  Tiffin  v.  Shawhan,  43  Ohio  St.  178  [1  N.  E.  Rep.  581] ; 
Irving  v.  Campbell,  121  N.  Y.  353  [24  N.  E.  Rep.  821;  8  L.  R.  A.  620] ; 
Abbott  V.  James,  111  N.  Y.  673  [19  N.  E.  Rep.  434] ;  KUpatnck  v.  Bar- 
ron, 125  N.  Y.  751  [26  N.  E.  Rep.  925] ;  Sohier  v.  Williams,  1  Curt.  C. 
C.  479  [22  Fed.  Cas.  772]. 

Ben.  B.  Dale,  for  defendant . 

GORMAN,  J. 

This  is  an  action  brought  by  plaintiff  to  recover  from  the  defend- 
ant $100  on  account  of  a  part  payment  of  purchase  money  for  a  certain 
lot  alleged  to  have  been  the  subject  of  a  contract  of  sale  between  the 
parties.  On  May  20,  1907,  the  following  writing  was  executed  by  the 
parties  to  this  action,  viz: 

''Cincinnati,  May  20,  1907. 

'*For  and  in  consideration  of  $100  to  me  paid  by  Mrs.  Ernestine 
Wertheimer,  I  hereby  give  the  said  Mrs.  Ernestine  Wertheimer 
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days  or  until  July  10,  1907,  to  purchase  my  property  located  at  S.  W. 
Cor.  Hapsburg  &  "Woodbum  Ave.,  city,  for  the  sum  of  $4,900.  It  is 
agreed  and  understood  that  the  mortgage  now  recorded  against  said 
property  is  to  be  paid  and  cancelled  by  me.  All  assessments  and  taxes 
against  said  property  to  be  paid  by  the  said  Mrs.  Ernestine  Wertheimer, 
except  the  tax  due  and  payable  in  June,  1907,  amounting  to  $36.53. 
If  the  said  Mrs.  Ernestine  Wertheimer  decides  to  purchase  within  the 
above  limited  time,  the  $100  which  she  has  paid  is  to  apply  on  the 
purchase  price  $4,900  and  if  said  option  is  not  closed  on  or  before 
July  10,  1907,  the  sum  $100  will  be  forfeited. 

''Signed  Minnie  Kobte. 
"Accepted  Ernestine  Wertheimer." 

Plaintiff  avers  that  the  property  designated  is  in  the  city  of  Cin- 
ciimati  at  the  southwest  comer  of  said  streets  named  in  the  agreement 
fronting  thirty-four  feet  on  Woodbum  avenue  and  that  the  acceptance 
of  the  above  option  was  on  the  day  of  the  execution  thereof  May  20, 
1907,  and  that  thereupon  said  option  became  an  executory  contract  of 
sale  for  said  premises.  Plaintiff  further  avers,  that  the  title  to  said 
real  estate  is  unmarketable  and  that  by  reason  thereof  she  is  not  bound 
to  accept  a  conveyance  of  the  same.  She  sets  out  in  her  petition  at 
length  the  reasons  why  she  claims  the  title  to  be  unmarketable  and 
concludes  her  petition  by  a  prayer  for  the  recovery  of  a  judgment  for 
$100  against  defendant,  the  sum  paid  on  account  of  said  purchase  price. 
Defendant  answers  denying  that  the  title  is  unmarketable,  but  admit- 
ting all  the  other  allegations  of  the  petition.  And  by  way  of  cross 
petition  she  sets  up  the  contract  and  asks  for  a  specific  performance 
thereof,  alleging  that  she  has  been  ready  and  willing  at  all  times  to 
perform  said  agreement  on  her  part  and  that  she  is  the  owner  of  the 
property  described  in  the  petition  and  has  duly  tendered  a  deed  to 
plaintiff  and  her  attorney  for  said  premises  and  demanded  the  pay- 
ment of  the  balance  of  the  purchase  money  but  that  plaintiff  has 
refused  to  accept  the  deed  or  pay  the  money.  The  parties  agreed  to 
try  the  case  to  the  court  without  a  jury  on  the  suggestion  of  the  court 
that  the  case  made  out  in  the  petition  is  one  for  a  jury. 

The  evidence  disclosed  that  the  acceptance  of  the  option  and  the 
payment  of  the  $100  were  both  on  the  day  the  option  is  dated  and 
that  the  petition  was  filed  August  12,  1907,  and  the  tender  of  the 
deed  and  demand  for  the  balance  of  the  purchase  money  were  made 
on  September  12,  1907,  and  the  answer  and  cross  petition  was  filed 
the  next  day,  September  13,  1907.  It  further  appeared  from  the  evi- 
dence that  the  defendant,  Minnie  Korte,  acquired  her  title  to  the  lot 
in  question  by  a  sheriff's  deed  from  the  sheriff  of  Hamilton  county, 
dated  February  18,  1904;  that  said  deed  was  executed  and  delivered 
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in  pursuance  of  a  decree  of  the  court  of  common  pleas  of  Hamilton 
county,  Ohio,  in  cause  No.  121778,  Louisa  M.  Voss  v.  Frank  J,  Moormann 
et  al,;  that  said  action  was  one  for  partition;  that  among  the  defend- 
ants were  Robert  A.  Moormann,  one  of  the  tenants  in  common,  and 
Jane  F.  T.  Sargent,  a  judgment  creditor  of  said  Robert  A.  Moormann, 
who  was  made  party  defendant  and  asked  to  set  up  her  judgment 
against  said  Robert  A.  Moormann;  that  summons  was  issued  on  the 
petition  in  said  cause  notifying  all  the  defendants  that  the  action  was 
one  for  partition. 

Said  action  was  commenced  on  August  5,  1901,  and  on  August 
29,  1901,  Jane  F.  T.  Sargent  filed  her  answer  and  cross  petition  against 
her  codefendant,  Robert  A.  Moormann,  praying  therein  for  the  allow- 
ance of  her  judgment  claim  against  Robert  A.  Moormann  out  of  his 
share  of  the  proceeds  of  the  real  estate  sought  to  be  partitioned  in  said 
cause:  No  summons  was  ever  issued  on  this  cross  petition  nor  did  Rob- 
ert A.  Moormann  ever  enter  his  appearance  or  plead  to  said  cross  pe- 
tition; on  February  24,  1903,  a  decree  was  entered  in  said  cause 
on  the  cross  petition  of  said  Jane  F.  T.  Sargent  wherein  the  court 
found  that  said  Jane  F.  T.  Sargent  had  recovered  a  judgment  against 
said  Robert  A.  Moormann  by  the  consideration  of  the  superior  court 
of  Cincinnati  in  cause  No.  50078  in  the  sum  of  $2,822.64;  that  the  alle- 
gations of  the  answer  and  cross  petition  were  true  and  that  said  judg- 
ment of  Jane  F.  T.  Sargent  became  and  was  the  first  and  best  lien  on 
the  share  and  interest  of  Robert  A.  Moormann  in  the  estate  sought  to 
be  partitioned  in  said  cause  No.  121778 ;  that  said  Robert  A.  Moormann 
elected  to  take  the  premises  described  in  the  petition  in  the  case  at  bar 
at  the  appraised  value  thereof  but  no  deed  of  conveyance  was  ever 
made  to  him  by  the  sheriflf  of  Hamilton  county  for  said  premises  as 
provided  by  Sec.  5763  Rev.  Stat.;  that  said  premises  were  advertised, 
appraised  and  sold  on  the  decree  entered  in  said  cause  No.  121778  on 
the  cross  petition  of  Jane  F.  T.  Sargent  on  January  9,  1904,  long  after 
the  proceedings  in  partition  had  been  fully  determined  and  the  case 
closed  as  to  the  partition  proceedings;  and  that  the  defendant,  Minnie 
Korte,  purchased  said  premises  at  said  sale  for  the  sum  of  $3,575  and 
received  her  deed  from  the  sheriflf  for  said  premises  as  before  stated. 

The  question  presented  to  the  court  on  this  state  of  facts  is 
whether  or  not  the  defendant  should  have  specific  performance  of  the 
contract  against  the  plaintiff  and  if  not  should  the  plaintiff  have  judg- 
ment against  the  defendant  for  the  sum  of  $100  paid  on  account  of 
the  purchase  price  of  the  property. 

It  is  a  settled  and  invariable  rule  of  equity  that  a  purchaser  shall 
not  be  compelled  by  a  decree  of  court  in  a  suit  for  specific  perform- 
ance, to  accept  a  doubtful  title.    It  has  been  said  that  the  title  which 
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a  purchaser  is  compelled  to  take  ought,  like  Csesar's  wife,  to  be  free 
from  suspicion;  although  in  some  cases  the  rule  has  not  been  enforced 
with  quite  that  degree  of  strictness.  Section  378  Bispham's  Principles 
of  Equity;  Maupin,  Market.  Tit.  705,  et  seq. 

The  proceedings  in  cause  No.  121778  in  this  court  whereby  de- 
fendant acquired  title  to  the  property  involved  in  the  case  at  bar  are 
open  to  the  same  objection  as  the  proceedings  in  the  recent  case  decided 
by  the  Supreme  Court,  Southward  v.  Janison,  66  Ohio  St.  290  [64 
N.  E.  Rep.  135],  and  in  the  opinion  of  this  court,  under  the  rule  there 
laid  down^  the  title  of  the  defendant,  Minnie  Korte,  to  the  property 
involved  in  the  case  at  bar  is  to  say  the  least  doubtful  and  not  market- 
able because  of  the  failure  to  notify  Robert  A.  Moormann  or  to  cause 
summons  to  issue  for  him  on  the  cross  petition  of  Jane  F.  T.  Sai^ent, 
there  being  no  entry  of  appearance  by  him  nor  any  answer  to  said 
cross  petition.  The  court  does  not  deem  it  necessary  to  cite  any  other 
authority  on  this  proposition,  as  that  case  is,  to  the  mind  of  the  court, 
on  all  fours  with  the  case  at  bar.  Furthermore,  the  description  of 
the  property  in  the  contract  is  so  uncertain  that  a  court  of  equity 
ought  to  hesitate  before  decreeing  specific  performance.  There  is 
nothing  in  the  contract  to  indicate  where  the  property  is  located  except 
the  place  where  the  contract  is  dated  ** Cincinnati,  Ohio."  The  dimen- 
sions of  the  lot  are  not  given  nor  any  lot  number,  and,  in  fact,  no 
sufficient  information  to  enable  the  court  to  designate  with  any  degree 
of  certainty  what  property  the  purchaser  shall  accept  from  defopdant 
without  the  aid  of  extraneous  testimony.  It  may  be  claimed  that  the 
maxim,  Id  cerium  est  quod  cerium  reddi  potest,  applies  to  the  de- 
scription and  that  parol  evidence  is  admissible  to  show  where  the  prop- 
erty is  located  and  the  description  and  boundaries  thereof.  The  great 
weight  of  authorities  is  to  the  effect  that  specific  performance  of  a 
written  contract  with  a  parol  variation  will  not  be  enforced.  This 
means  that  if  there  has  been  omitted  from  the  contract  a  material 
matter  it  cannot  be  supplied  by  oral  evidence.  The  ordinary  principle 
of  evidence  in  regard  to  contracts  which  have  been  reduced  to  writing, 
is  that  the  intention  of  the  parties  is  to  be  gathered  solely  from  the 
written  agreement  and  that  no  evidence  can  be  admitted  to  show  any 
verbal  qualification  of  the  writing.  Cases  of  fraud  and  mistake  are 
the  only  exception  to  the  rule.    Bispham's  Equity,  Sec.  381. 

In  the  26  Am.  &  Eng.  Enc.  Law  (2  ed.)  129,  this  doctrine  is  laid 
down  and  supported  by  numerous  authorities. 

"It  is  well  settled  in  an  action  for  specific  performance  that  parol 
evidence  is  admissible  to  identify  the  property  conveyed,  where  this 
involves  merely  the  application  of  an  adequxi^te  description  of  the  sub- 
ject matter  intended." 
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•*The  rule  is  otherwise  where  an  insufficient  description  is  given  or 
where  there  is  no  description.  The  courts  it  has  been  held  never  re- 
ceive parol  evidence  both  to  describe  the  land  and  then  apply  the  de- 
scription.** This  is  what  the  court  would  be  called  upon  to  do  in 
the  case  at  bar  if  specific  performance  were  to  be  decreed.  See  cases 
cited  under  text  in  26  Am.  &  Eng.  £nc.  Law  (2  ed.)  129;  Pomeroy, 
Spec,  Perf.  159-161. 

Furthermore,  the  evidence  in  the  case  shows  that  no  tender  of  a 
deed  was  made  by  the  defendant  nor  was  a  demand  made  for  the  pur- 
chase money  until  a  month  after  this  suit  was  commenced  and  under 
the  authorities  it  is  apparent  that  the  cross  petition  sets  up  a  claim  not 
matured  at  the  time  the  suit  was  commenced ;  and  that  only  such  actions 
can  be  set  up  by  counterclaim,  or  set  off  as  covld  have  been  sued  upon  at 
the  time  the  action  was  commenced.  No  tender  or  demand  having  been 
made  before  the  suit  was  commenced  the  court  is  of  the  opinioii  that 
there  is  grave  doubt  as  to  whether  or  not  the  defendant  by  way  of 
cross  petition  can  counterclaim  on  a  cause  of  action  that  accrued  after 
the  suit  was  commenced.  See  Bates,  PL  &  Pr.  (new  ed.)  379.  573, 
and  cases  there  cited.  Carney  v.  Taylor,  4  Kan.  178 ;  Burckle  v.  Eck- 
hart,  3  N.  Y.  132. 

Inasmuch  as  specific  performance  is  not  to  be  decreed  as  a  matter 
of  right,  but  rests  in  the  sound  discretion  of  the  court,  I  am  of  the 
opinion  that  the  specific  performance  of  the  contract  involved  in  the 
case  at  bar  ought  not,  and  cannot,  without  the  aid  of  parol  evidence, 
be  decreed.  The  judgment  of  the  court  therefore  will  be  a  dismissal 
of  the  cross  petition  at  defendant's  costs  and  a  judgment  for  plain- 
tiff for  the  sum  of  $100  with  interest  from  July  10, 1908,  and  costs.  Let 
a  decree  be  so  entered. 
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CRIMINAL  LAW— INDICTMENTS. 

[Hamilton  Common  Pleas,  1909.] 
State  op  Ohio  v.  William  Stichtenoth. 

1.  Mebe  Presence  of  Pbosecutob  in  Grand  Juby  Room  Dubino  its  Deubebations 
NOT  Sufficient  to  Sustain  Plea  in  Abatement. 

A  bare  allegation  in  a  plea  in  abatement  of  the  mere  presence  of  a  prosecut- 
ing attorney  or  his  assistant  in  the  grand  Jury  room  during  its  delibera- 
tions or  times  of  voting,  unsupported  by  any  evidence  that  such  presence 
was  prejudicial  to  accused,  is  insufficient  to  maintain  the  plea,  notwith- 
standing Sec.  7195  Rev.  Stat,  provides  that  "no  other  person"  shall  re- 
main in  the  room  at  such  time,  and  that  such  phrase  is  construed  to 
mean  "no  other  person  than  the  grand  jurors." 

2.  Pbosecuting  Attorneys  Denied  Admission  to  Gband  Juby  Room  Dubing  its 
Deubebations  and  Voting. 

A  prosecuting  attorney  or  assistant  prosecuting  attorney,  under  Sea  7196 
Rev.  Stat.,  has  the  right  at  all  times  to  appear  before-  grand  jury  for 
the  purpose  (1)  of  giving  information  relative  to  any  matters  cognizable 
by  it;  (2)  of  advising  it  upon  any  legal  matter  when  required;  (3) 
of  interrogating  witnesses  before  the  grand  jury  when  it  or  he  deems 
it  necessary;  but  he  has  no  right  to  remain  in  the  room  with 
the  grand  jury  while  its  members  are  expressing  their  views  or  voting 
on  any  matter  before  the  jury. 

[Syllabus  approved  by  the  court.]    * 

H.  T.  Hunt,  Pros.  Atty.,  for  plaintiif : 

Cited  and  commented  upon  the  following  authorities:  Regent  v. 
People,  96  111.  App.  189;  Shoop  v.  People,  45  111.  App.  110;  1  Bishop, 
Crim.  Proced.  Sec.  861,  862,  citing  Gladden  v.  State,  12  Fla.  562;  Com- 
monwealth V.  Bradney,  126  Pa.  St.  199  [17  Atl.  Rep.  600] ;  Oitchell 
V.  People,  146  111.  175  [33  N.  E.  Rep.  757;  37  Am.  St.  Rep.  147]; 
Horton,  Crim.  PI.  &  Pr.  Sec.  686;  State  v.  Baker,  20  Mo.  338;  State 
V.  Adam,  40  La.  Ann.  745  [5  So.  Rep.  30] . 

M.  G.  Heintz,  for  defendant. 

BROMWELL,  J. 

On  March  31,  1909,  the  grand  jury  of  this  county  reported  an  in- 
dictment of  embezzlement  against  William  Stichtenoth. 

On  April  9,  1909,  the  defendant  filed  a  plea  in  abatement  in  the 
following  words: 

"Now  comes  the  defendant,  William  Stichtenoth,  and  says  that  the 
state  of  Ohio  ought  not  further  to  prosecute  the  indictment  herein 
against  him,  because  he  says  that  during  the  deliberations  of  the  grand 
jury  at  the  January  term,  1909,  of  Hamilton  county,  Ohio,  by  which 
grand  jury  the  indictment  here  was  returned  against  this  defendant; 
that  Henry  T.  Hunt,  the  prosecuting  attorney  of  Hamilton  county, 
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Ohio,  and  John  W.  Weinig,  an  assistant  prosecuting  attorney  of  Hamil- 
ton county,  Ohio,  were  present  with  said  grand  jury  in  the  grand  jury 
room  and  that  said  Henry  T.  Hunt,  prosecuting  attorney,  and  said 
John  W.  Weinig,  assistant  prosecuting  attorney,  participated  with  said 
grand  jury  in  the  deliberations  in  and  about  the  indictment  herein. 
That  said  presence  of  said  prosecuting  attorney  and  said  assistant  prose- 
cuting attorney,  and  their  participation  in  said  deliberations,  was  con- 
trary to  law  and  was  prejudicial  to  this  defendant.  And  this,  he,  the 
said  "William  Stichtenoth,  is  ready  to  verify;  wherefore  he  prays  judg- 
ment and  that  by  the  court  he  may  be  dismissed  and  discharged  from 
the  said  premises  in  the  said  indictment  specified." 

This  plea  was  properly  signed  and  verified. 

To  this  plea  the  prosecuting  attorney,  Henry  T.  Hunt,  on  behalf 
of  the  state  of  Ohio,  filed  an  amended  reply  on  April  10,  1909,  in  the 
following  words : 

**  Plaintiff,  by  Henry  T.  Hunt,  prosecuting  attorney  of  Hamilton 
county,  Ohio,  for  reply  to  the  plea  in  abatement  heretofore  filed  herein, 
admits  that  Henry  T.  Hunt,  prosecuting  attorney  of  Hamilton  county, 
Ohio,  and  John  W.  Weinig,  assistant  prosecuting  attorney  of 
Hamilton  county,  Ohio,  were  present  in  the  grand  jury  room  during 
the  deliberations  of  the  said  grand  jury  in  and  about  the  indictment 
herein,  but  denies  each  and  every  other  allegation  in  said  plea  in  abate- 
ment. 

Wherefore,  plaintiff  prays  that  said  plea  in  abatement  be  overruled 
and  that  plaintiff  be  required  to  plead  to  the  indictment  herein." 

No  further  pleading  has  been  filed  by  or  on  behalf  of  the  defendant. 

The  question  under  consideration,  therefore,  comes  before  the  court 
as  if  upon  demurrer  to  the  amended  reply  to  the  plea  in  abatement,  and 
raises  the  sole  question  as  to  whether  the  mere  presence  of  the  prosecut- 
ing attorney  or  his  assistant  in  the  grand  jury  room  during  the  delibera- 
tions of  the  grand  jury  and  a  bare  allegation  in  the  plea  in  abatement, 
unsupported  by  any  evidence,  that  such  presence  of  the  prosecuting 
attorney  or  his  assistant  was  prejudicial  to  the  defendant,  is  sufficient 
to  maintain  the  plea  in  abatement. 

Reserving  for  further  consideration  the  question  as  to  the  right 
of  the  prosecuting  attorney  or  his  assistant  to  be  present  in  the  grand 
jury  room  with  the  grand  jury  during  their  deliberations,  we  shall  first 
dispose  of  the  question  above  presented  by  the  pleadings  in  this  case. 

The  section  of  the  statutes  which  requires  a  construction  in  passing 
upon  the  question  raised  in  this  case  is  Sec.  7195  Rev.  Stat.,  which  reads 
as  follows : 

'*The  prosecuting  attorney,  or  assistant  prosecuting  attorney,  shall 
be  allowed  at  all  times  to  appear  before  the  grand  jury,  for  the  purpose 
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of  giving  information  relative  to  any  matter  cognizable  by  it,  or  advise 
upon  any  legal  matter  when  required ;  and  he  may  interrogate  witnesses 
before  the  jury  when  it  or  he  deems  it  necessary;  but  no  other  person 
shall  be  permitted  to  remain  in  the  room,  with  the  jury  while  the  jurors 
are  expressing  their  views,  or  giving  their  votes,  on  any  matter  before 
them."    •    •    • 

No  question  is  raised  as  to  the  proper  interpretation  of  the  first 
part  of  this  section,  namely:  the  right  of  the  prosecuting  attorney  or 
assistant  to  appear  before  the  grand  jury  at  all  times  for  the  purpose 
of  giving  information  relative  to  any  matter  cognizable  by  it,  or  advise 
upon  any  legal  matter  when  required,  nor  upon  his  right  to  interrogate 
witnesses  before  the  grand  jury  when  it  or  he  deems  it  necessary,  but 
as  to  the  remainder  of  the  section  cited  above,  and  particularly  as  to  the 
meaning  of  the  phrase,  ^^no  other  person/^  some  doubt  has  arisen  as  to 
whether  the  no  other  person  referred  to  means  no  other  person  than  the 
prosecuting  attorney,  or  whether  it  means  no  other  person  than  the 
grand  jurors.  If  this  phrase  is  to  be  construed  as  no  other  person  than 
the  prosecuting  attorney  or  his  assistant,  there  can  be  no  doubt  as  to  the 
right  of  the  prosecutor  or  his  assistant  to  be  present  in  the  room  with 
the  grand  jury  while  the  jurors  are  expressing  their  views  and  giving  • 
their  votes,  and  in  the  absence  of  any  allegation  in  the  plea  in  abate- 
ment that  the  prosecutor  was  guilty  of  any  improper  conduct  in  at- 
tempting to  influence  the  grand  jurors  in  bringing  in  an  indictment 
which  they  would  not  otherwise  have  returned,  the  plea  would  have  to 
be  overruled. 

But  if  the  phrase  **no  other  person'*  is  to  be  construed  as  meaning 
no  other  person  than  the  grand  jurors,  then  neither  the  prosecuting  at- 
torney nor  his  assistant  would  have  the  right  to  remain  in  the  room 
with  the  jury  while  the  jurors  were  expressing  their  views  or  giving 
their  votes  on  any  matter  before  them,  and  the  question  would  then 
arise  as  to  whether  he,  (the  prosecuting  attorney  having  admitted  in  his 
reply  that  he  was  present  in  the  grand  jury  room  during  the  delibera- 
tions of  the  grand  jury),  so  prejudiced  the  rights  of  the  defendant  as 
to  influence  the  grand  jury  to  bring  in  an  indictment  which  they  would 
not  otherwise  have  done  in  the  case  now  under  consideration. 

The  general  principle  relative  to  pleas  in  abatement  is,  that  being 
dilatory  pleas  they  are  not  favored  by  the  law  and  must  be  strictly 
construed.  Mere  irregularities  in  matters  of  procedure  without  evi- 
dence that  such  irregularities  so  deprived  the  defendant  of  his  constitu- 
tional or  statutory  rights  as  to  prevent  his  making  a  proper  defense  to 
the  charges  set  out  in  the  indictment,  would  not  be  sufficient  to  warrant 
a  discharge  of  the  indictment  and  a  dismissal  of  the  accused.    Even 
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direct  violations  of  statutory  prohibitions  have  in  many  cited  cases  been 
held  insufficient  to  warrant  such  action. 

With  one  or  two  exceptions  this  has  been  the  uniform  position 
taken  by  the  courts  as  to  the  efifeet  of  such  irregularities.  In  support 
of  this  view,  I  cite  the  following  cases  taken  at  random  f^m  the  deci- 
sions in  the  courts  of  various  states. 

The  Montana  Statutes,  Sec.  1788,  uses  this  language : 

''No  person  must  be  permitted  to  be  present  during  the  expression 
of  their,"  (the  grand  jurors'),  ''opinion  or  giving  their  votes  upon  any 
matter  before  them." 

Following  this  section  is  a  note  in  these  words : 

"Their  deliberations,  however,  while  voting  on  finding  a  bill,  should 
be  private,  but  the  effect  of  the  presence  of  a  third  party  at  that  time 
is  not  settled  by  the  authorities.  The  better  practice  is  to  exclude  aU 
but  members  from  the  room  at  such  time." 

In  the  article  on  Qrand  Juries,  20  Cyc.  Law  &  Proced.  1338,  the 
compiler  says: 

'*  While  it  seems  to  be  very  generally  regarded  as  the  better  prac- 
tice, and  the  grand  jury  has  a  right  to  require  that  the  prosecuting  atr 
tomey  shall  retire  from  the  room  during  its  deliberations,  and  in  some 
jurisdictions  his  presence  is  expressly  forbidden  by  statute,  the  mere 
fact  that,  with  the  consent  of  the  grand  jury,  he  is  present  while  the 
jurors  are  deliberating  or  voting  on  a  charge,  will  not  constitute  such 
an  irregularity  as    •    •    •    will  invalidate  an  indictment." 

Edwards,  Juries  128 : 

"But  the  fact  that  the  district  attorney  was  present  during  the 
deliberations  of  the  grand  jury  and  the  taking  of  the  vote  is,  at  most, 
an  irregularity  and  no  ground  for  quashing  the  indictment  in  the  ab- 
sence of  any  averment  and  proof  that  the  defendant  vas  thereby  preju- 
diced ;  likewise  where,  after  certain  persons  had  testified  in  a  particular 
case  the  district  attorney  said,  'I  suppose  you  do  not  want  to  hear  any 
more.'" 

Regent  v.  People,  96  111.  App.  189 : 

*'An  indictment  will  not  be  quashed  because  of  the  presence  of  an 
assistant  state's  attorney  before  the  grand  jury  when  it  was  found." 

MUler  V.  State,  42  Fla.  266  [28  So.  Rep.  208] : 

"The  presence  of  assistant  counsel,  procured  with  the  consent  of 
the  court,  before  the  grand  jury,  during  the  examination  of  evidence, 
and  his  mere  presence  at  the  time  a  vote  is  taken  on  a  bill,  would  not 
be  sufficient  ground,  in  the  absence  of  any  abuse  shown,  to  set  aside 
the  indictment;  but  when  such  counsel,  after  remaining  in  the  grand 
jury  room  during  the  examination  of  evidence  and  the  deliberation  of 
the  jury  in  the  case,  including  the  time  when  the  vote  is  taken,  urges 


Digitized  by 


Google 


Dec]  NISI  PRIUS  AND  GENERAL  TERMS.  627 

State  V.  Stichtenoth. 

and  requests  the  finding  of  the  bill,  the  policy  of  the  statute  is  violated, 
and  the  unbiased  judgment  of  the  jury  on  the  merits  of  the  case  is 
invaded." 

The  Florida  Statute  under  which  this  last  decision  was  rendered, 
Statutes  1906,  Sec.  3856,  is  as  follows: 

**  Whenever  required  by  the  grand  jury,  it  shall  be  the  duty  of  the 
state  attorney  to  attend  it  for  the  purpose  of  examining  witnesses  in 
its  presence,  or  for  giving  it  advice  upon  any  legal  matter  and  to  issue 
subpoenas  and  other  process  to  secure  witnesses." 

State  V.  Bates,  148  Ind.  610  [48  N.  E.  Rep.  2] : 

*'The  mere  fact  that  a  stenographer  employed  by  the  prosecuting 
attorney,  was  present  in  the  grand  jury  room  and  took  down  in  short- 
hand the  evidence  on  which  the  indictment  was  based,  for  the  use  of  the 
prosecution,  is  not  ground  for  quashing  the  indictment,  unless  it  ap- 
pears that  the  accused  was  prejudiced  thereby." 

This  last  case  is  cited  for  the  reason  that  there  was  no  provision 
of  law  at  the  time  the  decision  was  rendered,  authorizing  the  presence 
of  a  stenographer  at  any  time  before  the  grand  jury,  and  yet  the  court 
decided  that  the  unauthorized  presence  of  the  stenographer  would  not 
vitiate  the  indictment  in  the  absence  of  evidence  showing  that  the  de- 
fendant was  prejudiced  by  such  irregularity. 

The  Alabama  statute,  code  1907,  Sec.  7306  refers  to  the  prosecuting 
attorney  in  the  following  words: 

**But  he  must  not  be  present  at  the  expression  of  their  views  or  the 
giving  of  their  votes  on  any  matter  before  them." 

Blevins  v.  State,  68  Ala.  92 : 

**An  attorney  is  not  authorized  to  go  before  the  grand  jury  at  the 
request  of  the  solicitor  and  perform  his  duties;  yet  an  indictment,  so 
found,  should  not  be  quashed  because  of  such  unauthorized  appearance 
of  the  attorney." 

Hall  V.  State,  134  Ala.  90  [32  So.  Rep.  750] : 

Syl.  2.  "In  a  criminal  case,  a  plea  in  abatement  to  the  indictment, 
which  avers  that  while  the  grand  jury  which  preferred  said  indictment 
was  engaged  in  the  examination  and  investigation  of  the  pending  case, 
the  solicitor  of  the  court  expressed  to  them  the  opinion  that  the  evi- 
dence before  them  was  sufficient  to  warrant  them  in  finding  an  indict- 
ment, and  that  it  was  their  duty  to  indict  the  defendant,  and  that  this 
influenced  the  grand  jury,  without  which  no  indictment  would  have 
been  preferred;  and  further  that  while  said  grand  jury  was  in  session 
and  was  so  engaged  in  the  investigation  of  said  case,  the  judge  of  the 
court,  at  the  request  of  the  grand  jury,  appeared  before  them  and  ad- 
vised them  as  to  the  law  relating  to  the  oflPense  with  which  defendant 
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was  charged,  is  snfiScient  and  subject  to  demurrer;  the  matteiB  averred 
therein  not  being  proper  sabjects  for  plea  in  abatement." 

State  V.  Kimball,  29  la.  267 : 

''The  mere  presence  of  a  bailiff  of  the  court  in  attendance  upon  the 
grand  jury  during  their  investigation  of  a  criminal  charge  is  not  a 
snfScient  ground  of  objection  against  an  indictment,  if  he  was  not 
present  when  the  vote  was  taken  upon  the  indictment." 

In  Robinson  Case,  26  Parker's  Criminal  Reports  308: 

**The  sheriff  had  summoned  a  grand  jury  without  a  venire.  The 
court  held  that  this  did  not  affect  the  substantial  rights  of  the  prisoner, 
and  overruled  the  plea  in  abatement." 

Agnew  v.  United  States,  165  U.  S.  36  [17  Sup.  Ct.  Rep.  235;  41 
L.  Ed.  624] : 

Syl.  1.  ''A  plea  in  abatement  alleging  irregularities  in  drawing 
grand  jurors,  filed  two  weeks  after  the  court  opened  and  five  days  after 
the  indictment  was  returned,  is  too  late  when  it  does  not  allege  any 
reason  for  the  delay." 

Syl.  2.  **Such  plea  is  fatally  defective  when,  although  it  states 
that  the  drawing  tended  to  defendant's  injury  and  prejudice,  no 
grounds  are  assigned  for  such  conclusion,  and  the  record  does  not  show 
any." 

Page  44:  **A  plea  (in  abatement)  must  be  pleaded  with  strict 
exactness  •  •  •  the  general  rule  is  that  for  such  irregularities  as 
do  not  prejudice  the  defendant,  he  has  no  cause  of  complaint,  and  can 
take  no  exception." 

Commonwealth  v.  Bradney,  126  Pa.  St.  199  [17  Atl.  Rep.  600] : 

Syl.  3.  **  While  it  is  the  duty  of  the  district  attorney,  as  well  as 
his  privilege,  to  attend  upon  the  grand  jury  with  matters  upon  which 
they  are  to  pass,  to  aid  in  the  examination  of  witnesses,  and  to  give  such 
general  instruction  as  they  may  require,  yet  any  attempt  on  his  part 
to  influence  their  action  or  to  give  effect  to  the  evidence  adduced,  is  im- 
proper and  impertinent." 

Syl.  4.  **In  the  absence,  however,  of  any  participation  of  the  dis- 
trict attorney  in  the  deliberations  of  the  grand  jury,  or  of  effort  on  his 
part  to  influence  their  finding,  his  mere  presence  in  the  jury  room 
during  their  deliberations  is  not  good  ground  for  quashing  the  indict- 
ment." 

Courtney  v.  State,  5  Ind.  App.  356  [32  N.  E.  Rep.  335] : 

**  While  the  use  of  a  stenographer  by  a  prosecuting  attorney 
for  the  purpose  of  taking  down  the  statements  of  witnesses  as  they  testi- 
fied concerning  an  alleged  offense  before  the  grand  jury,  is  not  provided 
for  by  statute;  and  while  there  is  an  express  statutory  provision,"  (Sec. 
1655  Rev.  Stat.,  1881),  **that  the  grand  jury  must  select  one  of  their 
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number  as  clerk  and  that  said  clerk,  among  other  things,  must  take 
minutes  of  the  evidenoe  to  be  preserved  for  the  use  of  the  prosecuting 
attorney,  still  the  use  of  such  stenographer  will  not  result  in  the  abate- 
ment of  a  particular  indictment  without  some  showing  that  the  accused 
was  injuriously  aflfected,  or  that  something  unauthorized  was  said  or 
done  which  probably  injured  him,'' 

State  V.  Brewster,  70  Vt.  341  [40  Atl.  Rep.  1037;  42  L.  R.  A.  444], 
after  citations  from  a  large  number  of  authorities,  the  court  said : 

"An  examination  of  these  decisions  will  make  it  dear,  so  far  as 
observed,  that  the  presence  of  a  stranger  in  the  room  with  the  grand 
jury,  when  receiving  the  testimony  of  witnesses,  with  the  exception  of 
State  V.  Bowman,  [90  Me.  363]  38  Atl.  Rep.  331  [60  Am.  St.  Rep.  266], 
is  never  a  cause  for  abating  their  indictment,  unless  the  respondent 
avers  and  shows  that  he  has  been  prejudiced  thereby;  and  rarely  will 
such  presence  when  the  jury  are  deliberating  or  voting,  avail,  unless  the 
respondent  is  shown  to  have  been  prejudiced  thereby  in  respect  to  the 
finding  of  the  indictment." 

United  States  v.  Terry,  39  Fed.  Rep.  355 : 

Syl.  4.  *'In  the  United  States  district  court  the  mere  fact  that  the 
district  attorney  was  present  during  the  expression  of  opinion  of  the 
grand  jury  upon  the  charge  in  the  indictment,  and  during  their  voting 
thereon  is,  at  most,  an  irregularity,  which  in  the  absence  of  averment  of 
injury  or  prejudice  to  defendant,  is  a  matter  of  form  and  not  of  sub- 
stance." 

It  will  be  seen  from  the  above  citations  that  the  authorities  are 
practically  unanimous  that  the  mere  presence  of  the  prosecuting  attor- 
ney or  his  assistant  in  the  same  room  with  the  grand  jury  while  the 
grand  jurors  are  deliberating  or  casting  their  votes,  and  in  the  absence 
of  any  proof  of  misconduct  on  the  part  of  these  officers  which  resulted 
in  prejudice  to  the  accused  or  in  the  finding  of  an  indictment  which 
would  not  otherwise  have  been  found,  is  not  sufficient  to  sustain  a  plea 
in  abatement  and  discharge  the  indictment. 

While  the  accused  in  the  present  case  alleges  in  his  plea  that  the 
presence  of  the  prosecuting  attorney  was  prejudicial,  he  sets  out  no 
specific  averments  or  allegations,  showing  in  what  manner  he  was  preju- 
diced and  has  submitted  no  evidence  whatever  to  support  the  allega- 
tion in  that  regard.  The  court,  therefore,  finds  upon  the  pleadings  that 
the  plea  in  abatement  ought  not  to  be  sustained  and  therefore  overrules 
the  same. 

While  the  above  decision  fully  disposes  of  the  question  now  before 
the  court  and  nothing  further  need  be  said  upon  the  only  question 
raised  in  the  case,  in  view  of  the  apparent  uncertainty  or  doubt  as  to 
the  meaning  of  that  clause  of  Sec.  7195  Rev.  Stat.,  which  determines 


Digitized  by 


Cjoogle 


630  SUPERIOR  AND  COlOfON  PLEAS  OOURTa  [19 

Hamilton  Common  Pleas. 

the  rights  of  others  than  grand  jurors  to  be  present  ai  the  grand  jury 
room  during  their  deliberations  and  while  casting  their  votes,  I  think  it 
may  be  of  some  interest  and  perhaps  value  to  determine  and  construe 
said  clause,  and  in  so  doing,  to  call  attention  to  opinions  of  text  writers, 
provisions  of  statutes  and  the  decisions  of  courts  so  far  as  applicable. 

While  the  grand  jury  system  is  an  inheritance  from  the  English 
law  of  procedure  in  criminal  cases  and  was  a  part  of  the  common  law 
which  was  adopted  in  this  country  upon  its  settlement,  and  has  been 
recognized  as  binding  in  the  absence  of  statutory  provisions  in  conflict 
therewith,  there  can  be  no  doubt  that  each  state  has  the  right  to  regulate, 
by  its  constitution  or  statutes,  the  composition  of  grand  juries,  the  duties 
they  shall  perform,  their  manner  of  procedure  and  all  other  matters  re- 
lating thereto.  The  system  of  grand  juries  is  almost  universal  through- 
out the  United  States,  only  a  few  states  dispensing  with  them  and  the 
great  majority  having  provisions  largely  identical  with  each  other  and 
closely  similar  to  the  common  law  provisions.  In  examining  the  deci- 
sions of  the  various  states  upon  the  rights  and  privileges  of  grand  juries, 
reference  must  therefore  be  had  to  the  laws  of  the  state  in  which  the  de- 
cision was  rendered,  so  that  the  language  of  the  text  writers  will,  in  some 
instances,  differ  from  that  of  others,  and  a  decision  in  one  state  may  not 
be  good  authority  in  another,  because  of  the  difference  of  the  statutory 
provisions.  Bearing  this  in  mind,  I  shall  first  state  the  views  entertained 
by  some  of  the  best  known  text  writers  as  follows : 

Thompson  &  Merriam,  Juries : 

Sec.  599.  **The  grand  jury  have  a  right  at  all  reasonable  times 
during  the  discharge  of  their  duties,  to  apply  either  to  the  court  or  to 
the  prosecuting  attorney  for  advice.  But  this  advice  must  be  restricted 
to  matters  of  law.  Neither  the  court  nor  this  olBScer  can  say  to  the  jury 
that  the  facts  as  shown  by  the  evidence  are  sufficient  to  authorize  them 
to  find  a  bill.'' 

Sec.  629.  **As  to  the  modem  English  practice  Mr.  Chitty  says: 
'It  is  not  unusual,  except  in  the  King's  bench  where  the  clerk  of  the 
grand  juries  attends  them,  to  permit  the  prosecutor  to  be  present  during 
the  sitting  of  the  grand  jury  to  conduct  the  evidence  on  the  part  of  the 
crown.'  " 

It  will  be  seen  from  this  citation  from  Chitty  just  given,  that  the 
function  of  the  prosecutor  is  merely  that  of  conducting  the  evidence  on 
the  part  of  the  crown  and  does  not  support  the  claim  that  the  prosecutor 
has  the  right  to  be  present  during  the  deliberations  and  voting  of  the 
grand  jury. 

Thompson  &  Merriam,  Juries: 

Sec.  632.  "It  has  been  held  that  the  fact  that  the  prosecuting  of- 
ficer or  his  assistants  were  present  during  the  deliberations  and  the 
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voting  of  the  grand  jury,  will  not  per  se  invalidate  their  finding."- 
{Shaituck  v.  State,  11  Ind.  473.)     '*But  the  soundness  of  this  decision 
may  be  doubted.    Their  very'  presence  at  such  time  would  seem  to  be 
an  abuse  of  their  official  privilege.'^ 

Sec.  633.  **In  an  early  Connecticut  case  [Lung's  Case,  1  Conn. 
428],  the  supreme  court,  in  order  to  solve  some  doubts  which  had  been 
expressed  as  to  the  power  and  duty  of  the  grand  jury,  prepared  a  model 
charge,  in  which  is  found  the  following:  *You  will  admit  no  counsel 
on  the  part  of  the  state  or  of  the  prisoner.'  In  a  recent  opinion  of  the 
supreme  court  of  North  Carolina  [Leivis  v.  Wake  Co,  (Comrs,)  74  N. 
C.  194],  it  was  bluntly  said :  *The  solicitor  has  no  business  in  the  grand 
jury  room.'  " 

It  will  be  noticed  that  these  two  decisions  just  referred  to  are  in 
states  which  have  no  statutory  provision  defining  the  right  of  the  prose- 
cutor to  appear  before  the  grand  jury  for  any  purpose,  and  therefore, 
they  may  be  construed  as  the  opinions  of  those  courts  upon  the  common 
law. 

Same  author;  Sec.  634.  *'The  statutes  of  a  considerable  number 
of  states  distinctly  specify  the  duty  and  privilege  of  the  j)rosecuting 
officer  in  the  matter  of  attendance  upon  the  grand  jury.  Thus,  he  must 
attend,  when  required  by  the  grand  jury,  to  examine  witnesses;  and  so 
he  may  whenever  he  deems  his  presence  necessary  for  this  purpose.  He 
must,  also,  when  required  by  the  grand  jury,  attend  for  the  purpose  of 
giving  that  body  legal  advice  or  information  as  ta  any  matter  connected 
with  their  duties;  and  so  he  may  whenever  he  deems  it  necessary. 
Neither  he  nor  any  other  person  can  be  present  during  their  deUbera- 
tions,  or  when  the  vote  is  taken  upon  any  matter  before  them.  The 
presence  of  this  officer  upon  excepted  occasions  gives  the  accused  a  right 
to  demand  that  the  indictment  be  set  aside."  Rothschild  v.  State,  7  Tex. 
App.  519. 

Edwards,  Grand  Juries  127 : 

*'It  is  the  general  custom  at  the  present  day  in  all  jurisdictions  to 
permit  the  district  attorney  to  attend  the  grand  jury  ( [Charge  to  Orand 
Jury,  2  Sawy,  667]  30  Fed.  Cas.  992  and  others),  but  he  has  no  right 
to  be  present  during  the  deliberations  of  the  grand  jurors,  and  should 
withdraw  if  requested  to  do  so ;  nor  is  it  proper  for  him  to  attempt  to 
control  or  influence  the  action  of  the  grand  jury  or  to  say  what  effect 
should  be  given  to  the  testimony  adduced  before  them  •  •  •  If  the 
district  attorney  should  participate  in  the  deliberations  of  the  grand 
jury  or  make  any  effort  to  influence  their  finding,  the  indictment  will 
be  quashed."    Commonwealth  v.  Bradney,  supra. 

Page  129 : 

''The  relation  which  should  be  maintained  between  the  district 
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attorney  and  the  grand  jury  is  well  stated  by  Mr.  Justice  Clark,  [Cam- 
monwealth  v.  Bradney]  126  Pa.  St.  199  [205] :  'The  district  attor- 
ney is  the  attendant  of  the  grand  jury;  it  is  his  duty  as  well  as  his 
privilege  to  lay  before  them  matters  upon  which  they  are  to  pass,  to 
aid  them  in  their  examination  of  witnesses,  and  to  give  them  such  gen- 
eral instruction  as  they  may  require.  But  it  is  his  duty  during  the 
discussion  of  a  particular  case,  and-  whilst  the  jurors  are  deliberating 
upon  it,  to  remain  silent.  It  is  for  the  jury  alone  to  consider  the  evi- 
dence and  to  apply  it  to  the  case  in  hand;  any  attempt  on  the  part  of 
the  district  attorney  to  influence  their  action  or  to  give  effect  to  the 
evidence  adduced,  is  in  the  highest  degree  improper  and  impertinent. 
Indeed,  it  is  the  better  practice,  and  the  jurors  have  an  undoubted  right 
to  require,  that  he  should  retire  from  the  room  during  their  delibera- 
tions upon  the  evidence  and  when  the  vote  is  taken  whether  or  not  an 
indictment  shall  be  found  or  a  presentment  made.'    •     •     • 

*'In  the  absence  of  any  statute  which  grants  this  right  to  him,  it 
would  seem  that  the  common  law  rule  is  still  in  force  and  that  the  pres- 
ence of  the  district  attorney  in  the  grand  jury  room  even  for  the  pur- 
pose of  examining  witnesses,  is  not  hy  reason  of  his  right,  but  as  a 
matter  of  grace  on  the  part  of  the  grand  jury," 

Wilson's  Works: 

**  Among  all  the  plans  and  establishments  which  have  been  devised 
for  securing  the  wise  and  uniform  execution  of  the  criminal  laws,  the 
institution  of  grand  juries  holds  the  most  distinguished  place.  This 
institution  is,  at  least  in  the  present  times,  the  peculiar  boast  of  the 
common  law.  •  •  •  In  the  annals  of  the  world  there  is  not  found 
another  institution  so  well  adapted  for  avoiding  all  the  inconveniences 
and  abuses,  which  would  otherwise  arise  from  malice,  from  rigor,  from 
negligence,  or  from  partiality  in  the  prosecution  of  crimes." 

Wharton,  Crim.  Proced.  &  Prac.  (9th  ed.) : 

Sec.  366.  "It  is  proper  •  •  •  to  keep  in  mind  the  fact,  al- 
ready noticed,  that  the  only  valid  basis  on  which  the  institution  of  grand 
juries  rests,  is  that  they  are  an  independent  and  impartial  tribunal  be- 
tween the  prosecution  and  the  accused  and  it  is  the  duty  of  the  courts 
to  refuse  to  tolerate  any  practice  which  conflicts  with  this  independence 
and  impartiality  •  •  •  and  in  any  view  the  presence  of  the  counsel 
for  the  prosecution,  public  or  private,  during  the  deliberations  of  the 
jury,  should  be  ground  for  quashing  the  bill,  unless  it  appear  that  there 
was  no  interference  by  stich  counsel  in  any  degree  with  the  freedom 
of  such  deliberations.  The  purpose  of  the  institution  of  grand  juries, 
was,  as  we  have  seen,  to  interpose  a  check  upon  the  sovereign ;  and  they 
would  cease  to  answer  this  purpose,  and  would  increase  the  danger  they 
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were  intended  to  avert,  if  they  should  be  put  under  the  o£Scial  direction 
of  the  prosecuting  authorities  of  the  state." 

20  Cyc.  Law  &  Proced.  1338 : 

"Although  in  some  jurisdictions  the  prosecuting  attorney  is  not  al- 
lowed in  the  grand  jury  room,"  Lewis  v.  Wake  Co.  (Comrs.),  74  N.  C. 
194;  Lung's  Case,  1  Conn.  428,  *'the  general  rule  is  that  he  may  be  pres- 
ent before  the  grand  jury,"  Shoop  v.  People,  45  111.  App.  110;  State  v. 
Aleck,  41  La.  Ann.  83  [5  So.  Rep.  639] ;  In  re  Bridge  Appropriations, 
9  Kulp.  (Pa.)  427;  United  States  v.  Kilpatrick,  16  Fed.  Rep.  765;  In  re 
District  Atty.  7  Fed.  Cas.  745;  Charge  to  Grand  Jury,  2  Sawy.  667  [30 
Fed.  Cas.  992],  ''to  assist  in  the  examination  of  witnesses,"  Blevins  v. 
State,  supra;  Bennett  v.  State,  62  Ark.  516  [36  S.  W.  Rep.  947] ;  GitcheU 
V.  People,  146  111.  175  [33  N.  E.  Rep.  757 ;  37  Am.  St.  Rep.  147]  r  State  v. 
Kovolosky,  92  la.  498  [61  N.  W.  Rep.  223] ;  States. Fertig, 98 la.  139 [67 
N.  W.  Rep.  87] ;  Franklin  v.  Commonwealth,  105  Ky.  237  [48  S.  W. 
Rep.  986] ;  State  v.  Adam,  40  La.  Ann.  745  [5  So.  Rep.  30] ;  State  v. 
Judicial  Dist.  Ct.  22  Mon.  25  [55  Pac.  Rep.  916] ;  People  v.  Scannell, 
36  Misc.  40  [72  N.  Y.  Supp.  449] ;  Commonwealth  v.  Bradney,  supra; 
Commonwealth  v.  Frey,  11  Pa.  Co.  Ct.  523;  United  States  v.  Cobban, 
127  Fed.  Rep.  713;  United  States  v.  Kilpatrick,  supra;  In  re  District 
Atty.,  supra,  ''to  advise  as  to  the  admissibility  of  evidence  and  the 
proper  mode  of  procedure,"  (with  citations),  "to  give  general  advice 
on  questions  of  law,"  (with  citations). 

"But .he  cannot  participate  in  the  deliberations  or  express  opinions 
on  questions  of  fact,  or  as  to  the  weight  and  sufSciency  of  evidence,  or 
attempt  in  any  way  to  influence  the  finding.  "While  it  seems  to  be  very 
generally  regarded  as  the  better  practice,  and  the  grand  jury  has  a 
right  to  require  that  the  prosecuting  attorney  shall  retire  from  the 
room  during  its  deliberations,  and  in  some  jurisdictions  his  presence  is 
expressly  forbidden  by  statute,  the  mere  fact  that,  with  the  consent  of 
the  grand,  jury,  he  is  present  while  the  jurors  are  deliberating  or  voting 
on  a  charge,  will  not  constitute  such  an  irregularity  as  •  •  •  will 
invalidate  an  indictment." 

Proffatt,  Jury  Trial: 

Sec.  57.  "The  right  of  officers  to  be  present  with  the  grand  jury, 
in  the  examination  of  witnesses,  in  conducting  the  proceedings,  and  in 
their  deliberations,  is  in  general  admitted,  though  in  some  places  it  is 
denied  or  very  much  restricted.  •  •  •  Sir  John  Hawles,  in  his 
remarks  on  Colledge's  trial,  says:  *I  know  not  how  long  the  practice 
of  admitting  counsel  to  a  grand  jury  hath  been.  I  am  sure  it  is  a  very 
unjustifiable  and  insufferable  one.  If  the  grand  jury  have  a  doubt  in 
point  of  law,  they  ought  to  have  recourse  to  the  court  and  that  publicly, 
and  not  privately;  and  not  rely  on  the  private  opinion  of  counsel;  who 
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at  least  behave  themselves  as  if  they  were  the  parties.'  However  this 
may  be,  the  practice  is  well  established  here  that  the  district  attorney, 
or  prosecuting  officer,  has  a  right  to  manage  the  production  of  evidence 
to  the  grand  jury  and  examine  the  mtnesses,  and  this  right  extends  to 
his  clerk/' 

It  will  be  seen  that  this  last  clause  which  limits  the  right  of  the 
prosecutor  to  the  management  of  the  production  of  evidence  and  the 
examination  of  witnesses,  discredits  the  statement  made  by  the  author 
in  the  first  part  of  this  citation,  that  these  o£Scers  have  a  right  to  be 
present  with  the  grand  jury  during  their  deliberations. 

Hirsh,  Juries: 

Sec.  718 :  **The  statute  of  the  state  of  New  York  gives  the  district 
attorney  -the  right  at  all  times  to  be  present  with  the  grand  jury,  and 
give  them  instructions  and  information  relative  to  any  matter  cogniza- 
ble by  them;  except  when  they  are  expressing  an  opinion  or  taking  a 
vote  upon  any  matter  before  them,  at  which  time  neither  district  at- 
torney, constable,  or  any  other  person  is  permitted  to  he  present.  In 
some  states,  the  district  attorney  or  prosecuting  officer  may  be  present, 
even  when  they  are  discussing  the  propriety  of  finding  an  indictment, 
or  when  voting  upon  it ;  but  he  must  not  participate  in  either  the  find- 
ing or  voting.  The  grand  jury  should  not  be  controlled  by  their  officer, 
but  should  act  according  to  their  own  judgment  and  reason." 

1  Chitty,  Crim.  Law: 

Sec.  317:  '*It  is  not  unusual,  except  in  the  King's  Bench  where 
the  clerk  of  the  grand  juries  attends  them,  to  permit  the  prosecutor 
to  be  present  during  the  sittings  of  the  grand  jury  to  conduct  the  evi- 
dence on  the  part  of  the  crown.  So  on  indictments  for  high  treason 
where  the  sovereign  himself  is  the  party  immediately  injured,  any  of 
the  King's  counsel  may  attend  for  the  same  purpose  on  his  behalf,  as 
he  cannot  prosecute  in  person." 

This  citation  from  Chitty  would  seem  to  show  clearly  th^t  at  com- 
mon law  the  only  purpose  for  which  the  prosecutor  could  be  present 
with  the  grand  jury  in  any  court  was  to  conduct  the  evidence  on  the 
part  of  the  crown,  and  in  the  King's  Bench  he  was  not  permitted  to  be 
present  even  for  that  purpose — ^the  clerk  of  the  grand  juries  being  the 
only  one  permitted  to  be  present  before  the  grand  jury  in  that  court. 

Bishop,  Crim.  Proced. : 

Sec.  861,  Par.  4.  '*The  authorities  are  not  distinct  as  to  the  effect 
of  this  sort  of  persons,"  (others  than  the  grand  jurors),  ** during  the 
deliberations  on  the  finding  of  a  bill ;  yet  at  least,  in  the  words  of  Han- 
na,  J.,  {Shattuck  v.  State,  11  Ind.  [473],  477),  ''the  better  practice 
would  be  for  the  jury  to  exclude  every  other  person  from  their  room 
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at  such  time;  but  we  are  not  prepared  to  say  that  they  may  not>  in  their 
discretion,  permit  the  prosecuting  attorney  to  remain. 

Par.  5.  **The  practice  as  to  his/'  (the  prosecuting  officer's)  "rela- 
tions to  the  grand  jury  is  not  quite  uniform.  In  most  of  our  states  he 
entera  their  room;  and  when  they  are  not  deliberating  on  their  finding, 
is  with  them  helping  in  the  eoMmination  of  witnesses  and  advising  on 
questions  of  law.** 

Sec.  862.  **The  common  law  procedure  governs  a  grand  jury  con- 
stituted by  a  statute  unless  it  otherwise  provides.''  • 

This  last  citation  incidentally  throws  some  light  upon  the  prop^ 
construction  of  the  phrase,  *^no  other  person,**  as  found  in  our  statute, 
for  we  find  above,  the  opinion  that  ^^  every  other  person  should  he  ex- 
cluded,** where,  no  doubt,  the  phrase  last  cited  means  every  other  per- 
son than  the  grand  jury,  and  not  every  other  person  than  the  prose- 
cutor. 

Wharton,  Crim.  Law: 

Sec.  495.  '*In  New  York,  it  seems  to  have  been  construed  that  the 
functions  of  the  district  attorney,  so  far  as  the  grand  jury  are  con- 
cerned, are  exhausted  at  the  moment  of  the  bill  reaching  their  hands, 
unless  revived  by  a  subsequent  call  for  information,  and  that  he  has  no 
right  to  be  present  at  their  sessions  and  assist  in  the  examination  of 
witnesses  •  •  •,  The  practice  in  Massachusetts  •  •  •  is,  for 
the  officer  having  charge  of  the  preparation  of  the  indictments,  to  at- 
tend the  grand  jury— ^to  open  each  particular  case  as  it  arises,  to  com- 
mence the  examination  of  each  witness — and  to  meet  any  question  as 
to  the  law  of  the  case  which  may  be  given  to  him,  but  it  is  his  duty, 
'during  the  discussion  of  the  question,  to  remain  perfectly  silent,  unless 
his  advice  or  opinion  in  a  matter  of  law  is  requested.  The  least  attempt 
to  influence  the  grand  jury  in  their  decision,  upon  the  effect  of  the 
evidence,  is  an  unjustifiable  interference,  and  no  fair  and  honorable 
officer  will  ever  be  guilty  of  it.  It  is  very  common,  however,  for  somp 
one  of  the  grand  jury  to  request  the  opinion  of  the  public  prosecutor, 
as  to  the  propriety  of  finding  the  bill,  but  it  is  his  duty  to  decline  giving 
it,  or  even  any  intimation  on  the  subject;  but  in  all  cases  to  leave 
the  grand  jury  to  decide  independently  for  themselves.'  " 

Story,  Constitution: 

Sec.  1784.  **They,."  (the  grand  jury),  "sit  in  secret  and  ex- 
amine the  evidence  laid  before  them  by  themselves." 

STATUTES. 

An  examination  of  the  statutes  of  the  various  states  and  territories 
shows  a  remarkable  unanimity  in  the  legislation  on  this  subject,  and 
throws  a  light  upon  the  meaning  of  certain  clauses  contained  in  Sec. 
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7195  of  our  statutes.  That  these  statutes  may  be  commented  upon  in- 
telligently, I  will  cite  below,  these  statutory  provisions  as  far  as  I  have 
been  able  after  diligent  search  to  find  them. 

Alabama,  Code  1907,  Sec.  7306: 

''The  solicitor  must  attend  before  the  grand  juiy  when  required 
by  them,  and  he  may  do  so  whenever  he  sees  fit,  for  the  purpose  of  ex- 
amining witnesses  in  their  presence,  or  giving  them  legal  advice  as  to  any 
matter  connected  with  their  duties,  and  he  may  appear  before  them  at 
any  time  to^  give  information  as  to  any  matter  cognizable  by  them ; 
but  he  must  not  he  present  at  the  expression  of  their  opinions  or  the  giv- 
ing of  their  votes  on  any  matter  before  them/* 

Arkansas,  digest  1904,  Sec.  2211: 

"No  person  except  the  prosecuting  attorney  and  the  witnesses  un- 
der examination  are  permitted  to  be  present  while  the  grand  jury  are 
examining  a  charge,  and  no  person  whatever,  shall  be  present  whUe  the 
grand  jury  are  deliberating  or  voting  on  a  charge/' 

California,  penal  code  1901,  Sec.  925: 

''The  grand  jury  may,  at  all  times,  ask  advice  of  the  court,  or  the 
judge  thereof,  or  of  the  district  attorney;  but  unless  such  advice  is 
asked,  the  judge  of  the  court  must  not  be  present  during  the  sessions 
of  the  grand  jury.  The  district  attorney  of  the  county  may,  at  all 
times,  appear  before  the  grand  jury  for  the  purpose  of  giving  informa^ 
tion  or  advice  relative  to  any  matter  cognizable  by  them,  and  may  inter- 
rogate witnesses  before  them  whenever  he  thinks  it  necessary;  the  grand 
jury,  on  the  demand  of  the  district  attorney,  whenever  criminal  causes 
are  being  investigated  before  them,  must  appoint  a  competent  steno- 
graphic reporter  to  be  sworn,  and  report  the  testimony  that  may  be  given 
in  such  causes  in  shorthand,  and  reduce  the  same  upon  request  of  the 
district  attorney,  to  longhand  or  typewriting;  a  copy  of  such  testimony 
must  be  delivered  to  defendant  upon  his  arraignment  after  indictment. 
The  services  of  such  stenographic  reporter  constitute  a  charge  against 
the  county.  No  person  other  than  those  specified  in  this  and  the  suc- 
ceeding section,  is  permitted  to  be  present  during  the  session  of  the 
grand  jury,  except  the  members  and  witnesses  actually  under  examina- 
tion, and  no  person  mt^t  be  permitted  to  be  present  during  the  expres- 
sion of  their  opinion  or  giving  their  votes  upon  any  matter  before  them. 
The  grand  jury  or  district  attorney  may  require  by  subpoena  the  at- 
tendance of  any  person  before  the  grand  jury  as  interpreter,  and  such 
interpreter  may,  while  his  services  are  necessary,  be  present  at  the 
examination  of  witnesses  before  the  grand  jury." 

Florida,  1906,  Sec.  3856 : 

"Whenever  required  by  the  grand  jury,  it  shall  be  the  duty  of  the 
state  attorney  to  attend  it  for  the  purpose  of  examining  witnesses  in  its 
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presence,  or  for  giving  it  advice  upon  any  legal  matter,  and  to  issue 
subpoenc^  and  other  process  to  secure  witnesses/' 

Among  the  decisions  cited  herein  is  one  construing  this  section. 

Idaho,  code  1901,  Sec.  3511: 

''The  grand  jury  may,  at  all  reasonable  times,  ask  the  advice  of 
the  court  or  the  judge  thereof,  or  of  the  prosecuting  attorney ;  but  un- 
less such  advice  is  asked,  the  judge  of  the  court  must  not  be  present 
during  the  sessions  of  the  grand  jury.  The  prosecuting  attorney  of  the 
county  may,  at  all  times,  appear  before  the  grand  jury  for  the  purpose 
of  giving  information  or  advice  relative  to  any  matter  cognizable  by 
them,  and  may  interrogate  witnesses  before  them  whenever  they  or  he 
thinks  it  necessary ;  but  no  other  person  is  permitted  to  be  present  during 
the  session  of  the  grand  jury,  except  the  members  and  witnesses  actually 
under  examination,  and  an  interpreter  when  necessary,  and  no  person 
must  be  permitted  to  be  present  during  the  expression  of  their  opinions 
or  giving  their  votes  upon  any  matter  before  them,*' 

Indiana  statutes  of  1908,  Sec.  1980 : 

**The  prosecuting  attorney  or  his  deputy  shall  be  allowed  at  all 
times  to  appear  before  the  grand  jury  for  the  purpose  of  giving  in- 
formation relative  to  any  matter  cognizable  by  it,  or  advice  upon  any 
legal  matter  when  required;  and  he  may  interrogate  witnesses  before 
the  grand  jury,  when  the  jury  or  he  deem  it  necessary,  but  no  prosecut- 
ing attorney,  officer  or  person  shall  be  present  with  the  grand  jury  dur- 
ing  the  expression  of  their  opinions  or  in  giving  their  votes  upon  any 
matter  before  them/' 

Indian  Territory,  code  1899 : 

Sec.  1434.  **The  grand  jury  may,  at  all  reasonable  times,  ask  the 
advice  of  the  court  or  the  prosecuting  attorney.*' 

Sec.  1435.  "No  person  except  the  prosecuting  attorney  and  the 
witness  under  examination,  are  permitted  to  be  present  while  the  grand 
jury  are  examining  a  charge,  and  no  person  whatever,  shall  be  present 
whil3  the  grand  jury  are  deliberating  or  voting  on  a  charge," 

Iowa,  code  1897,  Sec.  5265 : 

''Such  attorney,  (prosecuting  attorney ),  shall  Be  allowed  at  all  times, 
to  appear  before  the  grand  jury,  on  his  own  request,  for  the  purpose  of 
giving  information  relative  to  any  matter  cognizable  by  it;  but  neither 
he  nor  any  other  officer  or  person,  except  the  grand  jury,  mu^t  be 
present  when  the  question  is  taken  upon  finding  of  an  indictment," 

Kansas  statutes  of  1899,  Sec.  5333: 

"Such  attorney,  (prosecuting  attorney),  shall  be  allowed  at  all 
times,  to  appear  before  the  grand  jury  on  his  request  for  the  purpose 
of  giving  information  relative  to  any  matter  cognizable  by  them,  and 
may  be  permitted  to  interrogate  witnesses  before  them  when  they  or  he 
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shall  deem  it  necessary;  but  no  such  attorney  or  any  other  officer  or 
person,  except  the  grand  jurors,  shall  be  permitted  to  be  present  during 
the  expression  of  their  opinions  or  the  giving  of  their  votes  on  any  mat- 
ter before  them/' 

Kentucky  criminal  code: 

Sec.  107.  ''The  grand  jury  may,  at  all  reasonable  times,  ask  the 
advice  of  the  court,  or  the  attorney  for  the  commonwealth.'* 

Sec.  108.  **No  person  except  the  conmion wealth's  attorney  and 
the  witnesses  under  examination,  is  permitted  to  be  present  while  the 
grand  jury  are  examining  a  charge,  and  no  person,  whatever,  shall  be 
present  while  the  grand  jury  are  deliberating  or  voting  on  a  charge." 

Michigan  laws  of  1897,  Sec.  11890: 

**The  prosecuting  attorney  of  the  county  or  other  prosecuting  of- 
ficer shall  be  allowed  at  all  times  to  appear  before  the  grand  jury  upon 
his  request,  for  the  t)urpose  of  giving  information  relative  to  any  mat- 
ter cognizable  by  them;  but  no  prosecuting  officer,  constable,  or  any 
other  person  except  the  grand  jurors  shall  be  permitted  to  be  present 
during  the  expression  of  their  opinions  or  the  giving  of  their  votes  upon 
any  matter  before  them." 

Minnesota  laws  of  1905,  Sec.  5285: 

**The  grand  jury  may  at  all  reasonable  times  ask  the  advice  of  the 
court  or  of  the  county  attorney,  and  whenever  required  by  the  grand 
jury  the  county  attorney  shaU  attend  them  for  the  purpose  of  framing 
indictments  or  examining  witnesses  in  their  presence,  but  no  county 
attorney,  sheriff,  or  other  person  except  the  grand  jurors,  shall  be 
permitted  to  be  present  during  the  expression  of  their  views  or  the 
giving  of  their  votes  on  any  matter  before  them," 

Mississippi  code  1906,.  Sec.  1663: 

'*The  district  attorney  shall  attend  the  deliberations  of  the  grand 
jury  whenever  he  may  be  required  by  the  grand  jury,  shall  give  the 
necessary  information  as  to  the  law  governing  each  case  in  order  that 
the  same  may  be  presented  in  the  manner  required  by  law." 

Vol.  1,  Missouri  statutes  of  1899: 

Sec.  2496.  **  Whenever  required  by  any  grand  jury,  it  shall  be 
the  duty  of  the  prosecuting  attorney  in  the  county  to  attend  them  for 
the  purpose  of  examining  witnesses  in  their  presence  or  giving  them 
advice  upon  any  legal  matter." 

Sec.  2497.  **Such  attorney  shall  be  allowed  at  all  times  to  appear 
before  the  grand  jury  on  his  request,  for  the  purpose  of  giving  informa- 
tion relative  to  any  matter  cognizable  by  them,  and  may  be  permitted 
to  interrogate  witnesses  when  they  or  he  shall  deem  it  necessary ;  but  no 
such  attorney  or  any  other  officer  or  person,  except  the  grand  jurors, 
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shall  be  permitted  to  be  present  during  the  expression  of  their  opinions 
or  the  giving  of  their  votes  on  any  matter  before  them.^* 

Montana,  code  1895,  Sec.  1788 : 

**The  grand  jury  may,  at  all  reasonable  times,  ask  the  advice  of 
the  court  or  of  the  judge  thereof,  or  of  the  county  attorney ;  but  unless 
such  advice  is  asked,  the  judge  of  the  court  must  not  be  present  during 
the  session  of  the  grand  jury.  The  county  attorney  of  the  county  may 
at  all  times  appear  before  the  grand  jury  for  the  purpose  of  giving 
information  or  advice  relative  to  any  matter  cognizable  by  them,  and 
may  interrogate  witnesses  before  them  whenever  they  or  he  thinks  it 
necessary;  but  no  other  person  is  permitted  to  be  present  during  the 
sessions  of  the  grand  jury  except  members  and  witnesses  actually  under 
examination,  and  no  person  must  be  permitted  to  be  present  during  the 
expression  of  their  opinions  or  giving  their  votes  on  any  matter  before 
them,'' 

Nebraska  statutes  of  1903,  Sec.  2533 : 

**The  prosecuting  attorney  or  the  assistant  prosecuting  attorney, 
shall  be  allowed  at  all  times  to  appear  before  the  grand  jury  for  the  pur- 
pose of  giving  information  relative  to  any  matter  cognizable  by  them, 
or  giving  them  advice  upon  any  legal  matter  they  may  require,  and  he 
may  interrogate  witnesses  before  them  when  they  or  he  shall  deem  it 
necessary,  but  no  other  person  shall  be  permitted  to  remain  in-  the 
room  with  said  jury  while  they  are  expressing  their  views  or  giving 
their  votes  on  any  matter  before  them.'' 

Nevada,  1900,  Sec.  4178: 

**The  grand  jury  may,  at  all  reasonable  times,  ask  the  advice  of  the 
court  or  any  member  thereof,  and  of  the  district  attorney.  Unless  his 
advice  be  asked,  no  member  of  the  court  shall  be  permitted  to  be  present 
during  the  session  of  the  grand  jury.  The  district  attorney  shall  be  al- 
lowed at  all  times  to  appear  before  the  grand  jury  on  his  request,  for 
the  purpose  of  giving  information  or  advice  relative  to  any  matter  cog- 
nizable by  them ;  and  may  interrogate  witnesses  before  them  when  they 
shall  deem  it  necessary.  Except  the  district  attorney,  no  person  shall 
be  permitted  to  be  present  before  the  grand  jury  besides  the  witness 
actually  under  examination,  and  no  person  shall  be  permitted  to  be 
present  during  the  expression  of  their  opinions  or  the  giving  of  their 
votes  on  any  matter  before  them." 

New  Mexico  laws  of  1897,  Sec.  986 : 

"The  grand  jury  may  at  all  reasonable  times,  ask  the  advice  of  the 
court,  the  attorney  general  or  the  district  attorney  of  the  county,  and 
whenever  required  by  the  grand  jury,  it  shall  be  the  duty  of  the  dis- 
trict attorney  of  the  county  to  attend  them  for  the  purpose  of  framing 
indictments  or  of  examining  witnesses  in  their  presence,  but  no  district 
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attorney^  sheriff,  or  other  persons  shall  be  permitted  to  be  present  dur- 
ing the  expression  of  opinions  or  giving  of  their  votes  upon  any  matter 
before  them.'* 

New  York,  Parker's  criminal  code,  1906: 

Sec.  262.  '*The  grand  jury  may,  in  any  case,  ask  the  advice  of 
any  judge  of  the  court  or  of  the  district  attorney  of  the  county." 

Sec.  263.  "Whenever  required  by  the  grand  jury,  it  shall  be  the 
duty  of  the  district  attorney  of  the  county  to  attend  them,  for  the  pur- 
pose of  examining  witnesses  in  their  presence,  or  of  giving  them  advice 
upon  any  legal  matter,  and  of  issuing  subpoenas  or  other  process  for 
witnesses." 

Sec.  264.  **The  district  attorney  of  the  county  and  assist- 
ant district  attorney,  or  in  counties  having  no  district  attorney,  an 
attorney  appointed  by  a  justice  of  the  Supreme  Court,  upon  nomination 
of  the  district  attorney  to  attend  upon  the  grand  jury,  must  be  allowed 
at  all  times  to  appear  before  the  grand  jury  at  his  request  for  the  pur- 
pose of  giving  information  relative  to  any  matter  before  them,  but  no 
district  attorney,  officer  or  other  person  shall  be  present  with  the  grand 
jury  during  the  expression  of  their  opinions  or  the  giving  of  their  votes 
upon  any  matter," 

North  Dakota,  1905,  Sec.  9829 : 

**The  grand  jury  may,  at  all  reasonable  times,  ask  the  advice  of  the 
court  or  of  the  state  attorney.  The  state's  attorney  may  at  all  times, 
appear  before  the  grand  jury  for  the  purpose  of  giving  information  or 
advice  relative  to  any  matter  cognizable  before  them  and  may  inter- 
rogate witnesses  before  them  whenever  he  thinks  it  necessary;  but  no 
other  person  is  permitted  to  be  present  during  their  session  except  the 
members  and  a  witness  actually  under  examination,  and  no  person 
whomsoever,  must  be  permitted  to  be  present  during  the  expression  of 
their  opinions  or  the  giving  of  their  votes  upon  any  matter  before 
them.'' 

Oklahoma,  1893,  Sec.  1714: 

*' Whenever  required  by  the  grand  jury,  it  shall  be  the  duty  of  the 
county  attorney  of  the  county  to  attend  them  for  the  purpose  of  examin- 
ing witnesses  in  their  presence,  or  of  giving  them  advice  in  any  legal 
matter,  or  issue  subpoenas  and  other  process  to  enforce  the  attendance 
of  witnesses,  and  to  draw  up  bills  of  indictments  when  found  by  the 
grand  jury."        *  . 

Oregon  laws  of  1887,  Sec.  1255 : 

**The  district  attorney  when  required  by  the  grand  jury,  must 
prepare  indictments  or  presentments  for  them  and  attend  their  sittings 
to  advise  them  in  relation  to  their  duties,  or  to  examine  witnesses  in 
their  presence ;  but  no  person  other  than  the  district  attorney  or  a  wit- 
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ness  actually  under  examination,  can  be  allowed  to  be  present  during 
the  sittings  of  the  grand  jury,  nor  either  such  attorney  or  witness  when 
the  grand  jury  are  deliberating  or  voting  upon  a  matter  before  them," 

South  Dakota,  code  1891,  Sec.  8481 : 

**The  grand  jury  may,  at  all  reasonable  times,  ask  advice  of  the 
court  or  of  the  district  attorney.  The  district  attorney  may,  at  all 
times,  appear  before  the  grand  jury  for  the  purpose  of  giving  informa- 
tion or  advice  relative  to  any  matter  cognizable  before  them,  and  may 
interrogate  witnesses  before  them  whenever  he  thinks  it  necessary ;  but 
no  other  person  is  permitted  to  be  present  during  their  sessions  except 
the  members  and  a  witness  actually  under  examination,  and  no  person 
whomsoever  mu^t  be  permitted  to  be  present  during  the  expression  of 
their  opinions  or  the  giving  of  their  votes  upon  any  matter  before 
them," 

Tennessee,  code  1896,  Sec.  7041 : 

''Whenever  required  by  the  grand  jury,  the  prosecuting  attorney 
may  attend  before  it  for  the  purpose  of  giving  legal  advice*  as  to  any 
matters  cognizable  by  them,  but  shall  not  be  present,  nor  shall  any  oiher 
officer  or  person  when  the  question  is  taken  upon  the  finding  of  an  in* 
dictment." 

Utah,  code  1907,  Sec.  4720: 

"The  grand  jury  may,  at  all  reasonable  times,  ask  the  advice  of  the 
court  or  the  judge  thereof,  or  of  the  district  attorney,  but  unless  such 
advice  is  asked,  the  judge  of  the  court  must  not  be  present  during  the 
sessions  of  the  grand  jury.  The  district  attorneys  or  attorneys  for  the 
state  may,  at  all  times,  appear  before  the  grand  jury  for  the  purpose 
of  giving  information  or  advice  relative  to  any  matter  cognizable  by 
them,  and  may  interrogate  witnesses  before  them  whenever  they  or  he 
shall  think  it  necessary,  but  no  other  person  shall  be  permitted  to  be 
present  during  the  sessions  of  the  grand  jury,  except  the  members,  in- 
terpreters and  witnesses  actually  under  examination,  and  no  person 
must  be  permitted  to  be  present  during  the  expression  of  their  opinions 
or  the  giving  of  their  votes  upon  any  matter  before  them," 

Virginia,  code  1904,  Sec.  3988 : 

"•  •  •  It  shall  be  unlawful  for  any  attorney  for  the  common- 
wealth to  go  before  any  grand  jury  during  their  deliberations,  except 
when  duly,  sworn  to  testify  as  a  witness,  but  he  may  advise  the  foreman 
of  the  grand  jury,  or  any  member  or  members  thereof  in  relation  to  the 
discharge  of  their  duties." 

Washington,  code  1897,  Sec.  6812: 

"The  prosecuting  attorney  shall   attend  on  the  grand  jury  for 
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the  purpose  of  examining  witnesses  and  giving  them  such  advice  as 
they  may  ask.'* 

Wisconsin  statutes  of  1898,  Sec.  2551 : 

**  Whenever  required  by  the  grand  jury,  it  shall  be  the  duty  of 
the  district  attorney  of  the  county  to  attend  them  for  the  purpose  of 
examining  witnesses  in  their  presence,  or  of  giving  them  advice  upon 
any  legal  matter  and  to  issue  subpoenas  and  other  process  to  bring  up 
witnesses." 

Wyoming  statutes  1899,  Sec.  5285 : 

'*The  prosecuting  attorney  or  assistant  J)rosecuting  attorney,  shall 
be  at  all  times  allowed  to  appear  before  the  grand  jury,  for  the  pur- 
pose of  giving  information  relative  to  any  matter  cognizable  by  them, 
or  giving  them  advice  upon  any  legal  matter  when  they  may  require  it ; 
and  he  may  be  permitted  to  interrogate  witnesses  before  them  when 
they  or  he  shall  deem  it  necessary ;  but  no  su^h  attorney  or  any  other 
person  shall  be  permitted  to  be  present  during  the  expression  of  their 
views  or  the  giving  of  their  votes  on  any  matter  before  thsm.'^ 

Maine  1903,  Sec.  6,  page  969 : 

"The  attorney  general,  county  attorney,  or  foreman  of  the  grand 
jury,  shall  swear  or  affirm,  in  presence  of  the  jury,  all  witnesses  who  are 
to  testify  before  them." 

Georgia  code  1882,  Sec.  377 : 

Clause  2.  "(Duties  of  the  solicitor  general)  To  attend  on  the 
grand  juries,  advise  them  in  relation  to  matters  of  law,  and  swear  and 
examine  witnesses  before  them." 

Texas  criminal  code  1888,  Art.  394,  395,  page  105  : 

Art.  394.  "The  attorney  representing  the  state  may  go  before  the 
grand  jury  at  any  time  except  when  they  are  discussing  the  propriety 
of  finding  a  bill  of  indictment,  or  voting  upon  the  same,'^ 

Art.  395.  "The  attorney  representing  the  state  may  examine  the 
witnesses  before  the  grand  jury,  and  may  advise  as  to  the  proper  mode 
of  interrogating  them,  if  desired,  or  if  he  thinks  it  necessary.'* 

The  only  state  whose  statute  on  this  subject  differs  from  those 
cited  above,  is  Arizona. 

Arizona:  (Sec.  1416.)  "The  grand  jury  may  at  all  reasonable 
times,  ask  the  advice  of  the  court,  of  the  judge  thereof,  or  of  the  dis- 
trict attorney;  but  unless  such  advice  is  asked,  the  judge  of  the  court 
must  not  be  present  during  the  sessions  of  the  grand  jury.  The  district 
attorney  may,  at  all  times,  appear  before  the  grand  jury  for  the  pur- 
pose of  giving  information  or  advice  relative  to  any  matter  cognizable 
by  them,  and  may  interrogate  witnesses  before  them  whenever  they  or 
he  thinks  it  necessary,  but  no  other  person  is  permitted  to  be  present 
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during  the  sessions  of  the  grand  jury,  except  the  members  and  witness 
actually  under  examination,  or  an  interpreter;  and  no  person  rrnist  be 
permitted  to  be  present  during  the  expression  of  their  opinions  or 
giving  their  votes  upon  any  matter  before  them,  except  the  district  at- 
torney.** 

Before  proceeding  to  consider  and  discuss  the  constitutional  and 
statutory  provisions  of  our  own  state  on  this  subject,  I  think  it  may  con- 
duce to  a  readier  understanding  of  what  the  Ohio  law  is,  to  insert  at  this 
place  the  decisions  so  far  as  I  have  been  able  to  find  them  in  the  limited 
time  at  my  disposal,  which  have  been  given  by  the  highest  authorities 
in  other  states  and  opinions  of  approved  text  writers  upon  the  various 
statutes  cited  above. 

Miller  v.  State,  42  Pla.  266,  272  [28  So.  Rep.  208],  (already  cited 
earlier  in  this  decision) : 

"At  common  law  the  prosecuting  oflScer,  or  an  individual  prose- 
cutor, might  appear  in  the  secret  session  of  the  grand  jury,  and  conduct 
the  evidence  on  the  part  of  the  crown;  but  it  does  not  appear  that  it 
was  the  practice  for  even  the  prosecuting  officer  to  be  present  when  the 
vote  on  the  bill  is  taken.  Authorities  in  this  country  incline  to  the  view 
that  the  prosecuting  attorney  and  his  assistant  may  be  present  during 
the  examination  of  witnesses,  and  give  legal  advice  upon  points  of  law, 
but  should  retire  when  the  vote  is  taken,  or,  if  present,  should  remain 
silent  as  to  how  the  jury  should  vote  on  the  indictment." 

State  V.  Baker,  33  W.  Va.  319,  321  [10  S.  E.  Rep.  639] : 

**Will  the  presence  of  the  prosecuting  attorney  before  a  grand  jury 
vitiate  an  indictments  Our  code  of  1868  (chapter  120,  Sec.  5)  pro- 
vided that,  'It  shall  be  the  duty  of  every  prosecuting  attorney  in  this 
state  to  go  before  the  grand  jury  whenever,  in  his  opinion,  the  public 
interest  will  be  promoted  thereby,  or  when  called  upon  by  the  foreman 
to  do  so,  to  aid  them  with  his  advice  and  assistance  in  the  discharge  of 
their  official  duties.  But  he  shall  not  be  present  when  any  vote  is  taken 
upon  the  finding  of  an  indictment  or  presentment/  " 

"T/iW  statute  has  been  repealed,  and  for  that  reason  it  is  claimed 
the  legislature  did  not  intend  prosecuting  attorneys  to  go  before  grand 
juries.  In  the  first  place,  this  section  made  it  the  duty  of  the  prosecut- 
ing attorneys  to  do  so,  whereas  before  it  was  not  imperative;  and, 
secondly,  though  the  legislature  may  have  so  intended,  it  could  only 
express  its  intent  by  enactment.  This  repeal  left  the  subject  as  it  was 
at  common  law.    How  is  it  at  common  law!" 

The  court  then  cites  a  number  of  authorities  to  sustain  the  right 
of  the  prosecuting  attorney  to  be  present  for  the  purpose  of  examining 
witnesses  and  giving  advice,  but  expressly  excepts  in  a  number  of  the 
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above  authorities,  the  right  to  be  present  during  the  deliberations  and 
vote. 

Commonwealth  v.  Bradney,  126  Pa.  St.  199,  205  [17  Atl.  Kep. 
600]. 

"The  district  attorney  is  the  attendant  of  the  grand  jury;  it  is 
his  duty  as  well  as  his  privilege  to  lay  before  them  matters  upon  which 
they  are  to  pass,  to  aid  them  in  their  exaniination  of  witnesses,  and  to 
give  them  such  general  instruction  as  they  may  require.  But  it  is  his 
duty  during  the  discussion  of  a  particular  case,  and  whilst  the  jurors 
are  deliberating  upon  it,  to  remain  silent.  It  is  for  the  jury  alone  to 
consider  the  evidence  and  to  apply  it  to  the  case  in  hand;  an  attempt 
on  the  part  of  the  district  attorney  to  influence  their  action  or  to  give 
effect  to  the  evidence  adduced,  is  in  the  highest  degree  improper  and 
impertinent.  Indeed,  it  is  the  better  practice,  and  the  jurors  have  an 
undoubted  right  to  require,  that  he  should  retire  from  the  room  during 
their  deliberations  upon  the  evidence  and  when  the  vote  is  taken  whether 
or  not  an  indictment  shall  be  found  or  a  presentment  made.'* 

Blevins  v.  State,  68  Ala.  92,  94: 

'*It  is  the  policy  of  the  law  that  the  preliminary  inquiry  as  to  the 
guilt  or  innocence  of  persons  charged  with  offense  against  the  criminal 
law,  should  be  conducted  in  secrecy.  It  is  in  pursuit  of  this  policy  that 
the  jurors  are  each  sworn,  *the  state's  counsel,  your  fellows  and  your 
ovra  you  shall  keep  secret.'  Many  are  the  reasons  for  this  secrecy,  so 
variant  from  the  publicity  which  must  generally  attend  judicial  pro- 
ceedings. One  is,  that  if  the  proceedings  were  public,  parties  charged 
before  the  jury  would  be  informed  and  afforded  an  opportunity  to 
escape  before  the  deliberations  of  the  jury  were  completed  and  process 
for  their  arrest  could  be  issued.  Another  reason  is  that  there  shall  be 
the  largest  freedom  of  discussion  and  deliberation  by  the  jury,  which 
could  not  well  be  secured  if  the  proceedings  were  not  secret,  and  all  dis- 
closure of  the  counsels  of  the  jury  prohibited.  It  is  the  protection  of 
the  jury  in  the  freedom  of  discussion  and  deliberation  the  statute  con- 
templates in  excluding  the  presence  of  the  solicitor,  though  a  sworn  pub- 
lic officer,  while  they  are  giving  expression  to  their  opinions  or  casting 
their  votes." 

Shattuck  v.  State,  11  Ind.  473  (Decided  1858;  since  set  aside  by 
statute  of  1908,  Sec.  1980) : 

Syl.  4.  **That  the  better  practice  would  be  for  the  grand  jury  to 
permit  no  person  to  be  present  when  they  vote  upon  an  indictment ;  but, 
it  scorns,  they  may  permit  the  prosecuting  attorney  to  be  present." 

The  statute  of  1908,  hereinbefore  set  out,  prohibits  the  prosecutor 
from  being  present  during  the  deliberations  and  vote  of  the  grand  jury. 
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Regent  v.  People,  96  lU.  App.  190: 

Syh  6.  **  There  is  in  this  state  no  statute  forbidding  the  presence 
of  the  state's  attorney  before  the  grand  jury  when  an  indictment  is 
found,  and  such  presence  is  permissible  under  the  common  law." 

If  by  the  last  named  decision  is  meant  that  the  prosecuting  attorney 
is  permitted  to  examine  witnesses  and  present  evidence,  the  reference  to 
the  common  law  is  correct,  but  if  it  is  also  intended  to  include  the  right 
of  the  prosecuting  attorney  at  common  law  to  be  present  during  the 
deliberations  and  vote  of  the  grand  jury,  the  authorities  heretofore  cited 
upon  this  point,  are  to  the  contrary.  It  will  be  noticed  that  the  last 
citation  is  from  the  appellate  court  of  Illinois,  while  the  next  case  which 
I  shall  cite  was  decided  by  the  Supreme  Court  of  that  state  and  still 
stands  unreversed  or  modified. 

Gitchell  V.  People,  146  111.  175  [33  N.  E.  Rep.  757;  37  Am.  St.  Rep. 
147]: 

Syl.  5.  **The  prosecuting  attorney  may  be  present  with  the  grand 
jury  to  give  advice,  to  interrogate  witnesses,  to  draw  such  bills  as  the 
jurors  are  prepared  to  find,  and  to  give  such  general  instructions  as  they 
may  require;  but  he  is  not  to  influence  or  direct  them  in  respect  to 
their  findings,  nor  ought  he  to  be  present  when  they  are  deliberating 
upon  the  evidence,  or  when  their  vote  is  taken,*' 

In  this  connection  I  wish  to  call  attention  to  the  fact  that  there 
is  no  statutory  provision  in  Illinois,  and  that  this  expression  of  its 
highest  court  is  a  strong  and  authoritative  statement  of  the  common 
law  upon  the  subject. 

United  States  v.  Wells,  163  Fed.  Rep.  313 : 

Syl.  5.  "The  district  attorney  has  no  right  to  participate  in  nor 
to  be  present  during  the  deliberations  of  a  grand  jury,  nor  to  express 
opinions  on  questions  of  fact,  or  as  to  the  weight  and  sufficiency  of  the 
evidence." 

Page  324 : 

'*At  the  common  law  the  prosecutor  had  no  right  to  attend  the  ses- 
sions. It  is  even  doubtful  whether  he  had  a  right,  unsolicited,  to  send 
indictments  to  the  inquisitorial  body  for  consideration.  •  •  •  It  is 
a  familiar  historical  fact  that  the  system  was  devised  to  prevent  harass- 
ments  growing  out  of  malicious,  unfounded,  or  vexatious  accusations." 

Charge  to  Grand  Jury,  2  Sawy.  667  [30  Fed.  Cas.  992] : 

Syl.  7.  **The  district  attorney  has  a  right  to  be  present  before 
the  federal  grand  jury  at  the  taking  of  testimony,  for  the  purpose  of 
giving  information  or  advice,  and  may  interrogate  the  witnesses;  but 
he  has  no  right  to  be  present  during  the  deliberations  of  the  grand 
jury.'' 
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Page  996: 

**When  your  vote  is  taken  upon  a  question  whether  an  indictmen* 
shall  "be  found  or  a  presentment  made,  no  person  besides  yourselves 
should  he  present." 

United  States  v.  Wells,  163  Fed.  Rep.  313,  326,  citing  the  Idaho 
statute,  *'The  prosecuting  attorney  of  the  county  may  at  aU  times/' 
etc.,  the  court  said,  page  327: 

**  Giving  the  doctrine  that  the  state  statutes  relating,  to  practice  pre- 
vail in  the  federal  courts  the  greatest  latitude,  and  this  section,  con- 
sidering the  grand  jury  system  as  administered  by  them  its  widest 
meaning,  it  must  be  held,  in  the  absence  of  state  construction,  that  the 
provision  that  the  prosecuting  attorney  may  .at  all  times  appear  before 
the  grand  jury  for  the  purpose  of  giving  information  or  advice  relative 
to  any  matter  cognizable  by  them,  was  meant  to  confine  him  to  those 
traditional  duties  of  giving  advice  concerning  procedure  andjhe  like, 
to  the  examination  of  witnesses,  as  expressly  provided^  and  not  to  the 
expression  of  opinions  or  the  making  of  arguments." 

In  Connecticut  as  far  back  as  1816,  we  find  the  court  giving  the 
following  directions  to  the  grand  jury  (Lung's  Case,  1  Conn.  428) : 

**You  will  retire  to  some  convenient  apartment  to  he  provided  for 
you  by  the  sheriff.  You  will  choose  some  one  of  your  number  to  be 
your  foreman.  The  attorney  for  the  state  will  lay  before  you  such 
bills  as  he  may  think  proper  and  refer  you  to  the  witnesses  to  support 
them.  You  will  cause  the  prisoner  and  the  witness  to  come  before  you. 
You  will  admit  no  counsel  on  the  part  of  the  state  or  of  the  prisoner.  • 
You  will  permit  the  prisoner  to  put  any  proper  question  to  the  wit- 
nesses, but  not  to  call  any  witnesses  on  his  part.  You  will  admit  no 
spectators  to  be  present  during  your  enquiries  and  deliberations." 

It  will  be  seen  by  an  examination  of  the  above  citations  of  statutes 
that  the  following  states  expressly  prohibit  the  prosecutor  from  being 
present  during  the  sessions  of  the  grand  jury  while  they  are  deliberating 
and  casting  their  votes,  namely:  Alabama  (1907),  Arkansas  (1904), 
California  (1901),  Idaho  (1901),  Indiana  (1908),  Indian  Territory 
(1899),  Iowa  (1897),  Kansas  (1899),  Kentucky  (1903),  Michigan 
(1897),  Minnesota  (1905),  Missouri  (1899),  Montana  (1895),  Nevada 
(1900),  New  Mexico  (1897),  New  York  (1906),  North  Dakota  (1905), 
Oregon  (1887),  South  Dakota  (1891),  Tennessee  (1896),  Texas  (1888), 
Utah  (1907),  Virginia  (1904),  Wyoming  (1899),  being  twenty-four 
in  all,  and  if  to  those  we  add  Nebraska  and  Ohio  we  should  have  twenty- 
six  states,  all  of  which  have  practically  the  same  statute  of  prohibition 
as  to  the  prosecutor's  presence,  and  it  will  be  noticed  that  these  statutes 
are  those  of  states  having  codes  in  other  respects  very  similar  to  Ohio. 
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The  following  states  have  no  provision  whatever,  upon  the  subject  and 
may,  therefore,  be  construed  as  controlled  by  the  common  law,  which  as 
we  have  seen  from  the  citations  of  text  writers,  did  not  permit  the  prose- 
cutor to  be  present  while  the  jurors  were  deliberating  and  giving  their 
votes,  namely:  Colorado,  Connecticut,  Delaware,  Florida,  Georgia, 
Illinois,  Louisiana,  Maine,,  Massachusetts,  New  Hampshire,  New.  Jersey, 
North  Carolina,  Vermont,  Rhode  Island,  West  Virginia,  but  even  in 
these  states  we  have  seen  that  four  of  them,  namely:  West  Virginia 
State  V.  Baker,  33  W.  Va.  319,  321  [10  S.  E.  Rep.  639] ;  Illinois 
(Gitchell  V.  People,  supra) ;  Florida  {Miller  v.  State,  supra)  and  Con- 
necticut {Lung's  Case,  supra),  have  decided  in  the  absence  of  any  ex- 
press statute  on  the  subject,  that  the  prosecutor  should  not  be  present 
during  the  deliberations  of  the  grand  jury.  Omitting  these  four  states, 
there  will  just  be  eleven  which  have  no  provision  in  regard  to  the 
presence  of  the  prosecutor  at  any  j;ime  before  the  grand  jury. 

There  are  then  four  other  states,  Mississippi,  Oklahoma,  Wisconsin 
and  Maryland,  which  so  far  as  I  have  been  able  to  discover,  have  some 
provisions  in  relation  to  the  duties  of  the  prosecutor  before  the  grand 
jury,  but  neither  permit  nor  prohibit  his  presence,  and  which  may, 
therefore,  be  assumed  to  follow  the  common  law  in  this  regard. 

There  is  but  a  single  one  of  the  states  which  in  direct  language  au- 
thorizes his  presence  during  the  deliberations  and  voting,  and  that  state 
is  Arizona.  This  statement  shows  conclusively  the  great  preponderat- 
ing opinion  of  the  legislators  in  the  different  states  that  the  grand  jury 
should  be  alone,  at  least,  during  its  deliberations  and  voting. 

When  we  stop  to  consider  that  the  conditions  in  these  states  are 
practically  the  same  as  in  our  own,  that  the  same  language  is  spoken, 
the  same  fundamental  principles  underlie  their  local  government,  the 
same  reasons  exist  for  the  protection  of  the  lives  and  liberties  of  their 
citizens  by  the  use  of  all  proper  safeguards ;  that  the  codes  of  these 
states  are  copied  after  those  of  others  and  tend  to  uniformity  upon  all 
the  great  and  important  subjects  of  legislation,  we  cannot  but  feel  that 
the  same  influences  through  which  these  restrictions  were  placed  upon 
the  statutes  of  the  states  in  the  first  group  which  I  have  named,  must 
have  had  weight  in  the  legislation  upon  the  same  subject  in  this  state, 
and  that  Ohio  and  Nebraska,  two  of  the  most  enlightened  and  progres- 
sive states  in  the  country,  would  most  likely  line  up  with  the  great 
majority  of  all  the  states  in  the  Union,  rather  than  to  stand  alone  with 
Arizona,  the  only  state  which  permits  the  prosecutor's  presence. 

Article  8,  Sec.  10,  Ohio  Const.,  1802: 

''That  no  person  •  •  •  shall  be  •  •  •  put  to  answer  any 
criminal  charge  but  by  presentment,  indictment  or  impeachment." 
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Article  1,  Sec.  10,  Ohio  Const.,  1851 : 

^*  Except  in  cases  of  impeachment,  and  cases  arising  in  the  army 
and  navy,  or  in  the  militia  when  in  actual  service  in  time  of  war  or 
public  danger,  and  in  cases  of  petit  larceny  and  other  inferior  oflfenses, 
no  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime,  unless  on  presentment  or  indictment  of  a  grand  jury." 

The  grand  jury  system  as  shown  by  the  above  citations  from  the 
two  Ohio  constitutions,  has  been  recognized  and  in  force  during  the 
entire  existence  of  the  state,  and  legislation  thereupon  dfttes  back  to 
the  very  first  volume  of  Ohio  laws  under  the  constitution  of  1802. 

In  the  absence  of  express  legislation  upon  the  subject,  the  common 
law  procedure  as  to  the  right  of  the  prosecuting  oflScer  to  be  present 
with  the  grand  jury  during  its  session,  was  fully  recognized  and  in 
force,  and  as  we  have  seen  from  the  text  writers,  no  authority  was  given 
in  common  law,  to  the  prosecutor  to  attend  its  sessions,  except  perhaps, 
for  the  purpose  of  examining  witnesses  and  giving  the  grand  jury  legal 
advice  upon  matters  cognizable  by  the  grand  jury,  when  requested  by 
it  to  do  so. 

The  first  act  upon  this  subject  was  the  following:  66  0.  L.  298 
(Sec.  7195  Rev.  Stat),  passed  May  6,  1869: 

Sec.  73.  "The  prosecuting  attorney  or  the  assistant  prosecuting 
attorney  shall  be  allowed  at  all  times  to  appear  before  the  grand  jury, 
for  the  purpose  of  giving  information  relative  to  any  matter  cognizable 
by  them,  or  giving  them  advice  upon  any  legal  matter  when  they  may 
require  it,  and  he  may  be  permitted  to  interrogate  witnesses  before  them 
when  they  or  he  shall  deem  it  necessary;  but  no  such  attorney,  nor  any 
other  person,  shall  be  permitted  to  be  present  during  the  expres^on 
of  their  views,  or  the  giving  of  their  votes  on  any  matter  before  them,** 

As  neither  the  prosecutor  nor  any  other  person,  under  the  common 
law,  had  such  right  referred  to  in  the  last  clause  of  this  section,  this 
clause  may  properly  be  construed  as  merely  declaratory  of  the  conunon 
law  as  it  existed  at  the  time  the  act  was  passed. 

The  next  legislation  upon  the  subject  was  the  following:  69  0.  L. 
3,  passed  February  1,  1872 : 

Sec.  73.  **The  prosecuting  attorney,  or  the  assistant  prosecuting 
attorney,  shall  be  allowed  at  all  times  to  appear  before  the  grand  jury, 
for  the  purpose  of  giving  information  relative  to  any  matter  cognizable 
by  them,  or  giving  them  advice  upon  any  legal  matter  they  may  re- 
quire, and  he  may  interrogate  witnesses  before  them,  when  they,  or  he, 
shall  deem  it  necessary;  but  no  other  person  shall  be  permitted  to  re- 
main in  the  room  with  said  jury,  while  they  are  expressing  their  views, 
or  giving  their  votes  on  any  matter  before  them.'' 
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It  will  be  seen  that  this  last  act  amends  that  of  May  6,  1869,  in 
several  particulars  as  follows : 


66  0.  L.  298  (May  6,  1869) :  69  0.  L.  3  (Feb.  1,  1872) : 

''Giving  them  advice  upon  any        *' Giving  them  advice  upon  any 

legal  matter  when  they  may  re-  legal  matter  they  may  require." 

quire  it."  **and    he    may    interrogate    wit- 

**and  he  may  be  permitted  to  in-  nesses." 

terrogate  witnesses."  **but  no  other  person  shall  be  per- 
"but  no  such  attorney,  nor  any  mitted  to  remain  in  the  room  with 
other  person,  shall  be  permitted  to  said  jury  while  they  are  express- 
be  present  during  the  expression  ing  their  views,"  etc. 
of  their  views,"  etc. 

A  comparison  of  these  will  show  that  the  real  object  of  amending 
the  66  0.  L.  298,  passed  May  6,  1869,  was  to  give  the  prosecutor  an  ab- 
solute right,  independent  of  the  grand  jury,  to  be  present  for  the  pur- 
pose of  examining  witnesses  and  presenting  matters  for  their  considera- 
tion, instead  of  merely  being  permitted  to  do  so  at  the  pleasure  of  the 
grand  jury» 

Thus  the  language  in  the  earlier  act  is  "Ae  may  be  permitted  to 
interrogate  witnesses,  etc.;"  in  the  later  '^He  m^y.  interrogate  witnesses, 
etc,'' 

Under  the  former  he  would  first  have  had  to  get  the  permission  of 
the  grand  jury,  to  interrogate  witnesses,  etc.;  under  the  latter  he  had 
that  right  without  needing  such  permission. 

In  the  earlier  act  he  might  give  them  advice  upon  any  matter  only 
^'when  they  muy  require  it;''  under  the  later  he  might  give  them  ad- 
vice upon  any  legal  matter  ^^they  may  require;"  and  he,  as  well  as  they, 
had  the  right  to  determine  when  they  required  such  legal  advice  and 
could  give  it  when  he  might  think  it  necessary  without  waiting  for  them 
to  require  it  of  him. 

These  two  amendments  made  our  statute  conform  to  the  laws  gen- 
erally upon  the  same  subject  in  other  states  and  were  suflScient  to  war- 
rant the  amendment  of  the  earlier  act. 

As  to  the  effect  of  the  amendment  which  dropped  the  words  ''no 
such  attorney,"  in  the  last  clause,  if  we  are  right  in  the  view  we  take 
of  the  common  law,  these  words  were  mere  surplusage  and  were  merely 
declaratory  of  the  common  law.  The  clause  would  have  been  equally 
as  eflfective  for  this  purpose  if  these  words  had  been  omitted  in  the  act 
of  1869,  (as  was  the  case  in  the  act  of  1872),  as  the  undoubted  inten- 
tion of  the  former  act  was  to  have  no  other  person  in  the  grand  jury 
room  with  the  grand  jury  while  they  were  expressing  their  views  or 
giving  their  votes. 


Digitized  by 


Google 


650  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [13 

Hamilton  Common  Pleas. 

The  dropping  of  these  superfluous  words  still  left  the  act  declar- 
atory of  the  common  law  and  should  be  so  construed,  unless  the  lan- 
guage of  the  amended  act  clearly  imported  an  intention  to  change  the 
common  law. 

State  V.  Fronizer,  77  Ohio  St.  7,  16  [82  N.  E.  Rep.  518] : 

**  It  is  an  equally  well  established  rule  that  the  general  assembly 
will  not  be  presumed  to  have  intended  to  abrogate  .a  settled  rule,  of  the 
common  law  unless  the  language  used  in  a  statute  clearly  imports  such 
intention." 

Felix  V.  Griffiths,  56  Ohio  St.  39  [45  N.  E.  Rep.  1092] : 

Syl.  2.  **In  giving  construction  to  a  provision  of  a  statute,  or  a 
contract,  which  attempts  to  abrogate,  or  modify,  a  well  established  rule 
of  the  common  law,  the  scope  of  the  provision  should  not  be  extended 
beyond  the  plain  import  of  the  words  used  if  reasonable  effect  can 
otherwise  be  given  to  it." 

Orlopp  V.  Schueller,  72  Ohio  St.  41,  59  [73  N.  E.  Rep.  1012;  106 
Am.  St.  Rep.  583]  : 

**When  we  consider,  then,  that  to  give  section  5531  the  force  and 
effect  claimed  for  it  *  *  *  is  to  abrogate  a  well  and  firmly  estab- 
lished rule  of  law,  presumably  known  to  the  legislature  at  the  time  of 
the  enactment  of  said  section,  we  think  we  may  well  conclude  that  if 
the  legislature  had  intended  thereby  •  •  •  it  would  not  have  left 
its  purpose  and  intention  in  that  behalf  to  implication,  or  to  be  dis- 
covered only  through  the  medium  of  judicial  interpretation.*' 

Swazey  v.  Blackman,  8  Ohio  5,  20. 

**If  every  alteration  in  the  law  were  to  authorize  new  views  and 
new  rules,  there  never  would  be  any  certainty.  It  is  very  common  in 
framing  new  statutes  to  omit  clauses  which  were  contained  in  ante- 
cedent ones,  merely  because  they  were  unnecessary  and  superfluous. ' ' 

Hamilton  v.  State,  78  Ohio  St.  76,  83  [84  N.  E.  Rep.  601] : 

**It  is  a  well  settled  rule  of  statutory  construction  that  in  the 
amendment  or  revision  of  statutes,  that  the  mere  change  of  phrase- 
ology, or  the  mere  omission  of  words  which  are  deemed  redundant,  does 
not  indicate  a  legislative  intent  to  change  the  pre-existing  law.'* 

If,  therefore,  the  clause,  left  after  dropping  from  the  act  of  1869 
the  words  **no  such  attorney,*'  leaves  language  complete  in  itself  to 
express  the  legislative  intent,  and  especially,  if  the  present  act  is  strict- 
ly in  conformity  to  the  common  law  and  analogous  to  the  statutes  of 
over  one-half  the  other  states,  is  it  not  a  conclusion,  almost,  if  not  quite 
final,  that  the  legislature  in  passing  the  act  of  1872  intended  this  clause 
to  have  a  similar  construction  t  Now,  does  the  clause,  taken  by  itself, 
have  that  certainty  of  meaning  necessary  to  establish  a  legislative  in- 
tent?   It  reads  as  follows: 

**No  other  person  shall  be  permitted  to  remain  in  the  jury  room 
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with  said  jury  while  they  are^  expressing  their  views  or  giving  their 
votes  on  any  matter  before  them.**  • 

Is  not  this  clause  clear  in  its  meaning  that  the  ''no  other  person," 
has  reference  to  no  other  person  than  the  grand  jury? 

But  it  may  be  claimed  that,  as  the  preceding  clauses  in  this  section 
relate  to  certain  privileges  given  to  the  prosecutor,  the  phrase  **no  other 
person"  must  refer  to  him  and  not  to  the  grand  jury.  An  examination 
of  the  clause  before  the  one  under  discussion  shows  that  the  prosecutor 
may  exAmine  witnesses  before  the  grand  jury.  At  the  time  of  such 
examination  there  would  necessarily  be  present  the  grand  jury,  the 
prosecutor  and  the  witnesses.  If  we  are  asked  to  draw  an  inference 
from  the  disputed  clause  that  the  prosecutor  may  be  present  during  the. 
deliberations  and  voting  of  the  grand  jury,  why  is  it  not  equally  as 
'  logical  and  grammatical  to  infer  that  this  disputed  clause  permits  the 
witnesses  also  to  be  present! 

If  we  must  look  to  an  antecedent  part  of  the  section  to  determine 
who  the  **no  other  person"  refers  to,  why  not  make  it  applicable  to 
the  witnesses  as  well  as  the  prosecutor  who  are  both  mentioned  in  the 
preceding  clause,  so  that  the  section  would  be  construed  as  if  it  read 
"No  other  person  than  the  prosecuting  attorney  or  witnesses  shall  be 
permitted  to  remain,  etc." 

This  would  be  just  as  logical  as  to  say  that  it  refers  to  the  prose- 
cutor alone.  And  yet  such  a  rendition  of  the  meaning  of  the  clause 
would  be  manifestly  untenable  and  absurd.  Prom  a  logical  point  of 
view,  the  only  rational  construction  that  can  be  given  to  the  language 
used,  even  from  merely  grammatical  considerations,  is  that  it  means 
"no  other  person  than  the  grand  jury." 

But  apart  from  this  reason,  we  find  evidence  that  is  most  convinc- 
ing in  other  provisions  of  the  same  chapter.  Sections  7191  and  7192 
prescribe  the  oath  taken  by  the  foreman  and  the  grand  jury. 

Sec.  7191.  "The  counsel  of  the  state,  your  own  and  your  fellows, 
you  shall  keep  secret,  unless  called  on  in  a  court  of  justice  to  make 
disclosures." 

So  much  stress  is  laid  upon  this  obligation  of  secrecy  in  the  oath 
that  Sec.  7193  Rev.  Stat,  requires  that  they  shall  be  charged  by  the 
court,  "who  shall  call  their  attention  particularly  to  the  obligation  of 
secrecy  which  their  oaths  impose.    •    •    •" 

The  stenographer  who  takes  the  testimony  under  Sec.  7195  Bev. 
Stat,  "shall  take  an  oath  to  be  administered  by  the  court  after  the 
grand  jurors  are  sworn,  imposing  an  obligation  of  secrecy    *    *    *." 

Section  7205  provides  that, 

"No  grand  juror  shall  be  allowed  to  state  or  testify  in  any  court 
in  what  manner  he  or  other  members  of  the  grand  jury  voted  on  any 
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question  before  them,  or  what  opinion  was  expressed  by  any  juror  in 
relation  to  such  question." 

Comparing  See.  7191  with  Sec.  7205,  it  will  be  seen  that,  although 
he  may  make  disclosures  in  a  court  of  law  as  to  some  of  the  things 
which  transpired  in  the  grand  jury  room,  so  much  sanctity  is  given 
to  their  deliberations  and  voting  that  even  in  a  court  of  law  they  shall 
not  be  compelled  nor  even  permitted  to  make  disclosures  concerning 
them. 

Yet  it  is  claimed  the  prosecuting  attorney  and  his  assistants,  who 
are  bound  by  no  special  oath  or  obligation  in  this  respect,  may  be 
present,  hear  their  discussions  and  become  aware  as  to  how  each  mem- 
.ber  voted.  Why  all  this  secrecy  which  hedges  in  the  grand  juiy  at 
every  stage  of  their  proceedings  if  the  prosecutor  and  any  or  all  of  his 
assistants  may  have  this  exceptional  privilege  t 

But  it  may  be  urged  that  the  prosecutor  is  sufficiently  bound  by 
his  general  oath  of  office  and  that  he  needs  no  additional  or  special 
obligation  of  secrecy.  So  is  a  judge  bound  by  his  official  oath  and  a 
bailiff  by  his,  and  yet  neither  a  judge  nor  bailiff  would  be  permitted 
to  claim  the  right  to  be  present  at  any  time  during  the  sessions  of  the 
grand  jury. 

But  it  may  be  said  that  the  statute  expressly  permits  the  prose- 
cutor, but  not  the  judge  or  bailiff,  to  attend  their  sessions  and  that  it 
is  by  reason  of  the  statute  that  the  prosecutor  claims  this  right.  This 
would  be  a  sufficient  argument  if  the  statute  actually  gave  him  affirma- 
tively any  such  right.  It  does  give  him  such  affirmative  right  as  to 
the  first  part.     This  is  the  language: 

"The  prosecuting  attorney,  or  assistant  prosecuting  attorney  shall 
be  allowed    •    •    •    and  he  may  interrogate  witnesses    •    •    *." 

These  are  specific  grants  of  authority.  But  the  right  to  be  present 
during  the  deliberations  and  voting  of  the  jury  can  be  claimed,  if  at 
all,  by  mere  inference  or  implication  only.  Nowhere,  either  in  this 
chapter  or  in  other  statutes  relating  to  the  duties,  authority  and  privi- 
leges of  the  i)rosecuting  attorney  is  there  any  direct  0T  affirmative  privi- 
lege of  the  kind  referred  to  set  out. 

Can  it  be  that  the  legislature,  after  enjoining  so  strongly  the 
obligation  of  secrecy  upon  the  jurors  themselves,  intended,  by  mere 
implication  or  inference,  to  permit  the  prosecutor  to  be  present  when 
by  the  addition  of  three  words,  "than  the  prosecutor,''  after  the  word 
"person"  they  could  have  made  such  intent  clear  and  affirmative t  Es- 
pecially is  such  a  supposition  untenable  when  we  reflect  that  the  legis- 
lature, theoretically  at  least,  were  aware  of  stringent  provisions  in  the 
statutes  of  other  states  which  expressly  prohibited  the  presence  of  the 
prosecutor  at  such  time. 

Let  us  stop  to  think  how  it  is  in  civil  cases  in  which  the  county 
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or  state  is  a  party  and  for  which  the  prosecutor  appears  before  the 
petit  jury  as  its  attorney.  He  prepares  the  pleadings,  issues  process 
for  witnesses,  examines  them  in  court,  presents  his  evidence  and  makes 
his  argument  on  behalf  of  his  client ;  -but  when  the  trial  jury  closes  its 
door  and  retires  for  consultation,  no  prosecutor,  assistant  or  any  other 
person,  is  permitted  to  be  present  with  the  jury  while  they  deliberate 
and  vote. 

If  such  precautions  are  taken  to  protect  the  rights  of  parties  to  a 
civil  suit,  involving  only  a  question  of  dollars  and  cents,  shall  we  say 
that  the  criminal  law,  whose  whole  theory  is  based  on  the  principle 
of  protecting  the  rights  of  the  accused  and  the  presumption  of  his  in- 
nocence until  proven  guilty  beyond  a  reasonable  doubt,  shall  be  less 
particular  in  seeing  that  no  improper  influence  shall  aflfect  the  minds 
of  the  grand  jurors,  who  are  called  upon  to  pass  on  not  merely  monetary 
damages  but  upon  charges  affecting  the  lives,  the  liberties  and  the  good 
names  of  their  fellow  beings? 

It  is  conceded  by  the  authorities  without  exception  that  even  if 
the  prosecutor,  by  inadvertence  or  ignorance  of  the  law,  should  remain 
in  the  room  with  the  grand  jury  during  their  deliberations  and  voting, 
he  should  not  be  permitted  to  use  any  influence  or  to  offer  any  sug- 
gestion as  to  their  finding  or  not  finding  an  indictment.  But  if  that 
is  the  case,  why  permit  him  there  at  all  ?  Why  the  vain  thing  of  allow- 
ing his  presence  and  at  the  same  time  preventing  his  talking  or  taking 
any  other  part  with  the  jury? 

United  States  v.  Kilpatrick,  TG  Fed.  Rep.  765,  770. 
**  Their  findings  must  be  their  own,  uninfluenced  by  the  prompt- 
ings or  suggestions  of  others,  or  the  opportunity  thereof.'^ 

That  the  theory  that  the  dropping  of  the  words  **no  such  attorney" 
as  merely  surplusage  is  correct  is  sustained,  possibly  only  to  a  slight 
extent,  but  worthy  of  some  reference,  by  the  changes  in  the  revision 
•  of  the  same  act  in  74  0.  L.  330,  Sec.  7,  which  amended  69  0.  L.  3,  by 
dropping  out,  on  line  4,  the  superfluous  words  ''giving  them"  before 
the  word  ** advice;"  changing  the  words  **they  may  require"  into 
**when  required"  on  line  5;  substituting  the  word  **jury"  instead  of 
''them,"  "it"  instead  of  "they"  and  "deems"  instead  of  "deem"  on 
line  6;  and  substituting  "the  jury"  instead  of  "said  jury"  and 
"jurors"  instead  of  "they"  in  line  8. 

These  changes  are  entirely  grammatical  and  yet  to  make  them  the 
legislature  took  the  trouble  to  amend  the  previous  act,  although  such 
amendment  made  no  change,  apparently,  in  the  meaning  of  the  act  but 
merely  used  more  appropriate  language  to  convey  the  same  intent. 

Why  may  not  the  same  motive  have  been  suflBcient  to  account  for 
the  amendment  made  in  the  act  of  1869  in  dropping  as  superfluous  the 
restriction  on  the  prosecuting  attorney's  presence?    But  whether  this 
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was  one  reason  for  the  new  act  is  of  minor  importance  when  we  recall 
that  other  important  changes  were  put  into  the  amendment  previously 
referred  to,  which  changes  would  have  of  themselves  been  sufficient  to 
warrant  their  amendment. 

A  casual  inspection  of  the  phrase  **at  all  times,''  which  occurs 
in  line  2  of  Sec.  7195  Rev.  Stat.,  might  give  the  impression  that  these 
words  are  to  be  construed  in  an  unrestricted  sense ;  but  an  examination 
of  the  other  provisions  of  the  statute  shows  that  it  is  limited  to  the  pur- 
poses named  in  the  section,  viz.,  ** giving  information  relative  to  any 
matter  cognizable  by  it,  or  advise  upon  any  legal  matters  when  re- 
quired" and  to  "interrogate  witnesses  before  the  jury  when  it  or  he 
deemed  it  necessary." 

This  expression  '*at  all  times"  is  found  in  practically  every  one 
of  the  statutes  of  the  other  states  which  I  have  heretofore  cited  and, 
with  one  or  two  exceptions,  is  followed  by  the  same  restriction  upon  the 
prosecutor's  presence  during  the  deliberation  or  voting  of  the  jury  that 
we  find  in  Sec.  7195  Rev.  Stat. ;  showing  that  the  words  are  to  be  taken 
in  their  limited  sense  and  only  with  reference  to  the  purposes  set  out, 
so  that  when  the  phrase  "at  all  times"  is  used  it  means  at  all  times 
except  while  they  are  deliberating  or  casting  their  votes.  This  is  ex- 
pressly stated  in  the  last  public  opinion  of  any  federal  court  upon  this 
subject,  viz.,  United  States  v.  WeUs,  163  Fed.  Rep.  313,  327 : 

"It  must  be  held,  in  the  absence  of  state  construction,  that  the 
provision  that  the  prosecuting  attorney  may  at  all  times  appear  before 
the  grand  jury  for  the  purpose  of  giving  information  or  advice  rela- 
tive to  any  matter  cognizable  by  them,  was  meant  to  confine  him  to 
those  traditional  duties  of  giving  advice  concerning  procedure  and  the 
like,  to  the  examination  of  witnesses,  as  expressly  provided,  ancf  not 
to  the  expression  of  opinions  or  the  making  of  arguments." 

That  this  is  the  meaning  of  the  phrase  there  can  be  no  doubt,  for 
surely  if  a  clause  in  one  section  of  aji  act  permits  the  presence  of  the 
prosecutor  at  all  times  and  another  one  prohibits  his  presence  during 
some  of  the  time,  it  can  only  mean  that  the  phrase  is  limited  to  those 
times  for  which  the  purposes  are  set  forth. 

Mt.  Vernon  v.  Mochwart,  75  Ohio  St.  529,  536  [80  N.  E.  Rep.  185] : 

"The  fundamental  inquiry  in  all  judicial  construction  being  to  as- 
certain the  intention  of  the  legislature  and  the  object  to  be  attained 
by  the  particular  enactment,  these  considerations  will  control  the  literal 
interpretation  of  the  language  used  in  the  act  itself.  And  where  the 
meaning  of  a  statute  is  doubtful,  the  construction  most  agreeable  to 
reason  and  justice  should  be  adopted  as  the  one  most  probably  embody- 
ing the  intention  of  the  law  makers." 

Stevenson  v.  State,  70  Ohio  St.  11  [70  N.  E.  Rep.  510]. 

This  was  a  criminal  case  involving  the  question  as  to  the  effect  of 
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an  amendment  concerning  challenges  for  cause,  the  words  "for  cause'' 
being  in  the  original  statute,  but  omitted  in  the  amended  one ;  the  court 
said,  page  15:  . 

**As  originally  passed,  May  6,  1869  (66  0.  L.  307),  this  provision 
read  as  follows: 

*' *The  same  challenges  for  cause  shall  be  allowed  in  criminal 
prosecutions  that  are  allowed  to  parties  in  civil  cases.'  By  subsequent 
revisions  of  the  section,  of  which  this  paragraph  was  a  part,  the  phrase- 
ology of  the  section  has  been  changed  and  the  words  'for  cause'  have 
been  omitted  from  this  paragraph,  yet  the  change  so  made  is  not  such 
as  to  evidence  any  design  or  purpose  on  the  part  of  the  legislature  to 
thereby  extend  its  provisions  or  to  make  them  apply  to  causes  of  chal- 
lenge other  and  different  from  those  specified  in  the  paragraph  as  orig- 
inally enacted,  and  the  rule  is  well  established  by  the  repeated  adjudi- 
cations of  this  court  that  'in  the  revision  of  statutes  neither  an  altera- 
tion in  phraseology  nor  the  omission  or  addition  of  words  in  the  latter 
statute,  shall  be  held  necessarily  to  alter  the  construction  of  the  former 
act.  And  the  court  is  only  warranted  in  holding  the  construction  of  a 
statute,  when  revised,  to  be  changed,  when  the  intent  of  the  legislature 
to  make  such  change  is  clear,  or  the  language  used  in  the  new  act, 
plainly  requires  such  change  of  construction.'  " 

It  is  not  a  question  as  to  whether  any  particular  prosecutor  would 
attempt  to  persuade  or  influence  a  grand  jury  improperly ;  it  is  whether 
any  prosecutor  might  do  so.  Nor  is  it  entirely  a  question  as  to  whether . 
his  influence  may  be  exerted  by  words  or  acts.  His  mere  presence  has 
its  influence  and  the  ordinary  juror  would  be  more  or  less  controlled 
by  such  presence,  and,  in  the  language  of  the  court  in  Miller  v.  State; 
supra,  **the  unbiased  judgment  of  the  jury  on  the  merits  of  a  case 
would  be  invaded." 

United  States  v.  Wells,  163  Fed.  Rep.  313,  326 : 

"At  the  common  law  the  prosecuting  officer  had  no  right  to  attend 
the  sessions  of  the  grand  jury  at  all,  that  it  is  only  by  virtue  of  statutes 
and  modified  procedure  that  he  may  now  be  present  in  the  grand  jury 
room." 

I  am  informed  by  John  E.  Bruce,  Esq.,  who,  for  eight  years  was 
assistant  district  attorney,  that  Judge  Hammond,  of  the  federal  court, 
while  acting  in  Judge  Sage's  place  charged  the  grand  jury  that 
during  their  deliberations,  and  while  voting,  they  must  be  absolutely 
alone  and  that  the  district  attorney,  although  permitted  to  be  present 
during  the  presentation  of  evidence  and  examination  of  witnesses  must 
not  remain  in  the  room  with  the  grand  jury  during  their  deliberations 
and  voting. 

Judge  Albert  Thompson,  the  present  district  judge,  informs  me 
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that  the  charges  to  the  grand  jury  which  he  has  given  have  invariably 
contained  the  same  instruction. 

This  view  of  the  law  by  two  such  eminent  authorities  is  entitled 
to  great  weight  in  construing  the  statute  under  consideration. 

The  conclusion  which  I  reach,  by  the  great  weight  of  authorities, 
similar  statutes  of  other  states,  the  consensus  of  opinion  of  text-writers 
and  the  reason  and  spirit  of  the  law,  as  well  as  the  grammatical  sense 
and  meaning  of  the  language  used  is,  that  while  the  prosecutor  has  the 
right  at  all  times  to  appear  before  the  grand  jury  for  the  purpose, 
first,  of  giving  information  relative  to  any  matters  cognizable  by  it; 
second,  of  advising  it  upon  any  legal  matter  when  required;  third,  of 
interrogating  witnesses  before  the  jury  when  it  or  he  deems  it  neces- 
sary, he  has  no  right  to  remain  in  the  room  with  the  jury  while  the 
jurors  are  expressing  their  views  or  giving  their  votes  on  any  matter 
before  them. 

In  conclusion  I  feel  that  it  would  be  proper  to  cite  a  further  ex- 
tract from  the  charge  of  Justice  Field,  Charge  to  Grand  Jury,  2  Sawy. 
667  [30  Fed.  Cas.  992],  which  is  recognized  as  a  classic  upon  this  sub- 
ject. 

Charge  of  Justice  Field: 

**The  institution  of  the  grand  jury  is  of  very  ancient  origin  in 
the  history  of  England;  it  goes  back  many  centuries.  For  a  long 
period  its  powers  were  not  clearly  defined;  and  it  would  seem,  from 
the  accounts  of  commentators  on  the  laws  of  that  country,  that  it  was 
at  first  a  body,  which  not  only  accused,  but  which  also  tried  public 
offenders.  However  this  may  have  been  in  its  origin,  it  was,  at  the 
time  of  the  settlement  of  this  country,  an  informing  and  accusing 
tribunal  only,  without  whose  previous  action  no  person  charged  with  a 
felony  could,  except  in  certain  special  cases,  be  put  upon  trial.  And 
in  the  struggles  which  at  times  arose  in  England  between  the  powers 
of  the  king  and  the  rights  of  the  subject,  it  often  stood  as  a  barrier 
against  persecution  in  his  name;  until,  at  length,  it  came  to  be  regarded 
as  an  institution  by  which  the  subject  was  rendered  secure  against 
oppression  from  unfounded  prosecutions  of  the  crown. 

**In  this  country  from  the  popular  character  of  our  institutions 
there  has  seldom  been  any  contest  between  the  government  and  the  citi- 
zen, which  required  the  existence  of  the  grand  jury  as  a  protection 
against  oppressive  action  of  the  government.  Yet  the  institution  was 
adopted  in  this  country,  and  is  continued  from  considerations  similar 
to  those  which  give  to  it  its  chief  value  in  England,  and  is  designed  as 
a  means,  not  only  of  bringing  to  trial  persons  accused  of  public  offenses 
upon  just  grounds,  but  also  as  a  means  of  protecting  the  citizen  against 
unfounded  accusation,  whether  it  come  from  government  or  be 
prompted  by  partisan  passion  or  private  enmity.     •     •    •*' 
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Ex  Parte  Bain,  121  U.  S.  1,  12  [7  Sup.  Ct.  Rep.  781;  30  L.  Ed. 
849] : 

''It  has  been  said  that,  since  there  is  no  danger  to  the  citizen  from 
the  oppressions  of  a  monarch,  or  of  any  form  of  executive  power,  there 
is  no  longer  need  of  a  grand  jury.  But,  whatever  force  may  be  given 
to  this  argument,  it  remains  true  that  the  grand  jury  is  as  valuable  as 
ever  in  securing,  •  •  •  'individual  citizens  from  an  open  and 
public  accusation  of  crime,  and  from  the  trouble,  expense,  and  anxiety 
of  a  public  trial  before  a  probable  cause  is  established  by  the  present- 
ment and  indictment  of  such  a  jury;  and  in  case  of  high  offenses  it  id 
justly  regarded  as  one  of  the  securities  to  the  innocent  against  hasty, 
malicious  and  oppressive  public  prosecutions.' 

"It  is  never  to  be  forgotten  that  in  the  construction  of  the  language 
of  the  constitution  here  relied  on,  as  indeed  in  all  other  instances  where 
construction  becomes  necessary,  we  are  to  place  ourselves  as  nearly  as 
possible  in  the  condition  of  the  men  who  framed  that  instrument.  Un- 
doubtedly the  framers  of  this  article  had  for  a  long  time  been  absorbed 
in  considering  the  arbitrary  encroachments  of  the  crown  on  the  liberty 
of  the  subject,  and  were  imbued  with  a  common-law  estimate  of  the 
value  of  the  grand  jury  as  part  of  its  system  of  criminal  jurisprudence. 

''They,  therefore,  must  be  understood  to  have  used  the  language 
which  they  did  in  declaring  that  no  person  should  be  called  to  answer 
for  any  capital  or  otherwise  infamous  crime,  except  upon  an  indict- 
ment or  presentment  of  a  grand  jury,  in  the  full  sense  of  its  necessity 
and  of  its  value." 

To  which  may  be  added  the  following  additional  American  author- 
ity upon  constitutional  law: 

Story,  Constitution,  Sec.  1785: 

"Grand  juries  perform  most  important  public  functions,  and  are 
a  great  security  to  the  citizens  against  vindictive  prosecutions  either 
by  the  government,  or  by  political  partisans,  or  by  private  enemies." 

The  charge  covering  this  point  which  I  gave  at  the  beginning  of 
the  April  term  was  identical  with  that  given  by  Judge  O'Connell  at  the 
January  term,  which,  at  that  time,  seemed  to  attract  no  particular  at- 
tention.   See  Special  Charge  to  Grand  Jury,  54  Bull.  252. 
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QAS  COMPANIES, 

[Hamilton  Common  Pleas,   February,   1909.] 
Nicholas  Peckter  v.  Union  Gas  &  Electric  Co. 

Relative  Price  of  Gas  Whebe  Both  Natural  and  Artificial  are  Furitished 
BT  THE  Same  Company. 
A  municipality,  having  by  ordinance  authorized  a  gas  company  to  supply  nat- 
ural gas,  and  under  qertain  conditions  artificial  gas  and  to  charge  a  higher 
rate  therefor;  having  by  such  ordinance  constituted  the  board  of  public 
service  the  arbitrator  or  judge  as  to  the  existence  of  such  conditions,  and 
the  said  board  having  determined  that  conditions  exist  .which  warrant  the 
supplying  of  artificial  gas  at  artificial  gas  rates,  the  gas  company  has 
authority  to  supply  artificial  gas  to  part  of  its  patrons  at  artificial  gas 
rates,  until  such  time  as  the  said  board  makes  a  different  finding,  or 
its  original  finding  is  set  aside  as  not  in  good  faith,  or  for  other  valid 
reasons. 

[Syllabus  approved  by  the  court.] 

A.  H,  Ewald,  for  plaintiflP: 

Cited  and  commented  upon  the  following  authorities.  Munn 
V.  Illinois,  94  U.  S.  113  [24  L.  Ed.  77] ;  State  v.  Gas  Light  &  C.  Co. 
34  Ohio  St.  572  [3  2Am.  Rep.  390] ;  Zanesville  v.  Oas-Light  Co,  47 
Ohio  St.  1  [23  N.  E.  Rep.  55] ;  State  v.  Oas  Trust  Co.  157  Ind.  345  [61 
N.  E.  Rep.  674] ;  Cincinnati,  H.  &  D.  Ry,  v.  Bowling  Green,  57  Ohio  St 
336  [49  N.  E.  Rep.  121 ;  41  L.  R.  A.  422] ;  Cooley,  Const.  Lim.  (7  ed.) 
278 ;  Indiana  Nat.  &  Ilium,  Gas  Co,  v.  State,  158  Ind.  516  [63  N.  E.  Rep. 
220;  57  L.  R.  A.  761] ;  American  Water-Works  Co.  v.  Nebraska,  46  Neb. 
194  [64  N.  W.  Rep.  711;  30  L.  R.  A.  447;  50  Am,  St.  Rep.  610]. 

Outcalt  &  Hickenlooper,  for  defendant . 

HUNT,  J. 

This  is  an  action  brought  by  the  owner  and  occupant  of  a  house  in 
the  western  part  of  the  city  to  whom  artificial  gas  has  been  and  is  being 
furnished  by  the  Union  Gas  &  Electric  Co.,  a  corporation  organized  for 
the  purpose  of  supplying  gas  to  the  citizens  of  Cincinnati  under  a  right 
so  to  do  given  by,  the  city,  to  enjoin  such  company  from  cutting  off 
such  gas  so  long  as  pa3rment  for  such  gas  is  made  or  tendered  at  the 
rate  of  thirty  cents  per  thousand  feet. 

The  plaintiff  alleges  that  the  defendant  has  been  and  is  now  fur- 
nishing gas  to  its  customers  at  such  rate.  The  plaintiff  does  not  state 
whether  such  gas  so  furnished  is  artificial  or  natural  gas. 

The  defendant  answers,  admitting  its  corporate  power  and  setting 
up  what  is  known  as  the  Conover  contract,  under  which  it  says  that 
until  Deoemiber  26,  1905,  it  was  supplying  artificial  gas  to  consumers 
in  Cincinnati;  that  there  was  in  force  at  that  time,  and  is  now,  an 
ordinance  fixing  the  price  of  artificial  gas  at  the  net  rate  of  seyentj* 
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five  cents  per  thousand  feet;  that  on  said  date  the  city  of  Cincinnati 
by  ordinance  authorized  the  defendant  to  supply  natural  gas  to  its 
consumers  in  the  city,  in  and  through  its  system  of  mains,  etc.,  then  in 
the  streets  of  the  city;  that  in  said  ordinance  it  was  provided  that  **in 
the  event  said  company  should  through  no  fault  of  its  own,  be  unable 
to  supply  natural  gas  in  sufBcient  quantities,  because  of  the  failure  or 
deficiency  of  its  own  supply,  or  inability  to  purchase  natural  gas  from 
other  parties  delivered  to  the  company's  mains  at  a  contract  price  de- 
termined to  be  reasonable  by  the  board  of  public  service  or  its  suc- 
cessors in  authority,  then  the  said  company  should  furnish  artificial 
gas  to  the  city  and  its  consumers  therein  at  the  rate  and  under  the  same 
conditions,  regulations  and  limitations  prescribed  in  tUe  ordinance 
then  in  force,  or  which  might  thereafter  be  rightfully  prescribed ;  that 
before  said  company  shouJd  be  permitted  to  charge. in  excess  of  the 
price  fixed  for  natural  gas,  said  company  should  first  establish  to  the 
satisfaction  of  the  board  of  public  service  or  its  successors  in  authority 
the  facts :  first,  that  it  was  unable  through  no  fault  of  its  own  to  supply 
natural  gas  by  reason  of  the  failure  of  its  own  supply;  and  secondly, 
that  said  company  was  unable  to  purchase  natural  gas  delivered  to  its 
mains  at  a  price  determined  to  be  reasonable  by  the  board  of  public 
service  or  its  successors  in  authority.'* 

The  defendant  further  says,  that  on  said  date,  by  ordinance,  the  city 
fixed  the  price  of  natural  gas  at  the  net  rate  of  thirty  cents  per 
thousand  feet;  that  thereafter,  om  May  9,  1908,  the  city  of  Cincinnati 
by  its  board  of  public  service  -'considered  and  deliberated  upon  the 
ability  of  the  said  company  to  supply  such  natural  gas  for  the  entire 
city  from  its  own  source  of  supply,  or  purchase  the  same  at  the  price 
determined  by  said  board  of  public  service  to  be  reasonable ;  that  after 
a  full  and  public  hearing  and  after  due  deliberation  and  consideration 
of  said  question,  said  board  of  public  service  found  said  company  was, 
Jthrough  no  fault  of  its  own,  unable  to  supply  natural  gas  to  the  entire 
city,  or  to  purchase  the  same  at  the  price  determined  to  be  reasonable, 
and  did  thereupon  pass  a  resolution  to  this  effect  on  the  ninth  day  of 
May,  1908,  approving  the  action  of  the  defendant  company  in  districting 
said  city  and  supplying  with  natural  gas  the  consumers  in  districts  one 
and  two  only/* 

Defendant  further  says,  that  the  plaintiff  is  not  a  consumer  of 
natural  gas,  nor  is  the  house  and  premises  of  the  plaintiff  within  the 
operation  or  district  of  the  city  supplied  with  natural  gas;  that  plain- 
tiff is  and  was  a  consumer  of  artificial  gas  supplied  by  the  defendant; 
that  plaintiff  at  the  time  of  the  filing  of  this  petition  was  indebted 
therefor  to  the  defendant  and  that  such  indebtedness  is  increasing  by 
reason  of.  artificial  gas  furnished  by  the  defendant,  which  indebtedness 
the  plaintiff  refused  and  still  refuses  to  pay. 
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The  plaintiff  demura  to  such  answer. 

The  plaintiff  in  the  argument  of  his  counsel,  does  not  question  the 
validity  of  the  ordinance  under  which  the  defendant  supplied  artificial 
gas  prior  to  December  29,  1905,  or  the  validity  of  ttie  ordinance  of  De- 
cember 26,  1905,  which  authorized  the  defendant  to  supply  natural  gas, 
or  the  two  ordinances  fixing  the  price  of  artificial  and  natural  gas  sup- 
plied under  such  ordinances.  Nor  does  the  plaintiff  in  his  petition  or 
in  his  argument  upon  his  demurrer,  question  in  any  way  the  good 
faith  of  the  board  of  public  service  in  its  action  of  May  9,  1908;  nor 
the  finding  of  facts  made  on  such  day  by  said  board. 

Plaintiff  in  his  argument  desires  it  to  be  distinctly  understood  that 
he  did  not  question  the  right  of  the  company  to  supply  consumers  now 
furnished  with  natural  gas  at  the  net  rate  of  thirty  cents  per  thousand 
feet,  but  questioned  only  the  right  of  the  company  to  charge  him  more 
than  thirty  cents  per  thousand  feet  for  the  artificial  gas  furnished  to 
him. 

It  is  therefore  unnecessary  for  the  court  to  determine  whether  the 
demurrer  raises  any  question  as  to  the  right  of  the  defendant  under 
its  franchise  to  furnish  natural  gas  to  one  part  of  the  city  and  artificial 
gas  to  another  part.  In  other  words,  whether  the  company  had  a  right 
to  furnish  any  natural  gas  to  any  part  of  the  city  until  it  furnished 
such  gas  to  all  its  customers.  Nor  is  it  necessary  to  determine  whether 
or  not  the  plaintiff  as  a  mere  consumer  of  gas  could  raise  such  question. 
It  is  only  necessary  to  determine  in  this  case  under  the  pleadings  as 
construed  by  the  plaintiff  himself,  whether  the  defendant  is  obligated 
to  furnish  artificial  gas  to  plaintiff  at  thirty  cents  per  thousand  feet. 

Under  the  ordinance  of  December  29,  1905,  above  mentioned,  the 
defendant  was  authorized  to  supply  natural  gas  and  under  certain 
conditions  artificial  gas,  and  under  certain  conditions  was  authorized 
to  charge  for  artificial  gas,  artificial  gas  rates.  By  such  ordinance  the 
board  of  public  service  was  constituted  the  arbitrator  or  judge  as  to  the 
existence  of  such  conditions.  As  the  board  of  public  service  on  May  9, 
1908,  determined  the  conditions  to  exist,  under  which  the  defendant 
company  was  authorized  to  supply  artificial  gas  and  charge  therefor 
artificial  gas  rates  until  the  board  finds  otherwise  or  until  the  finding  of 
the  board  as  to  the  existence  of  such  conditions  is  set  aside  as  not  being 
made  in  good  faith,  or  for  any  other  valid  reasons,  the  defendant  com- 
pany is  authorized  to  supply  artificial  gas  and  charge  therefor  the  rates 
fixed  for  artificial  gas. 

The  plaintiff,  therefore,  in  this  case  being  a  consumer  of  artificial 
gas,  can  be  charged  the  rate  fixed  for  artificial  gas. 

The  demurrer  of  the  plaintiff  to  the  answer  of  the  defendant  is 
therefore  overruled. 
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INJUNCTION— PURE  FOOD  LAWS. 

[Hamilton  Common  Pleas,   January,  1909.] 
CuPTON  Springs  Distilling  Co.  v.  Mark  A.  Brown  et  al. 

▲  Thseatened  Pbosegution  of  Milk  Dealers  to  Pbeveitt  Sale  of  Milk  of 

Cows  to  which  Distillebt  Waste  is  Sold  not  Enjoinable. 

▲  threatened  prosecution  by  health  officers  and  milk  inspectors  to  prevent 

the  marketing  of  milk  from  cows  to  which  distillery  waste  has  been 

fed,  is  not  an  interference  with  property  rights  of  the  manufacturers 

thereof  against  which  injunction  will  lie. 

[Syllabus  approved  by  the  court.] 

Lawrence  Maxwell,  Jr.,  for  plaintiff. 
A.  H.  Morrill*  for  defendants 

HUNT,  J. 

The  plaintiff,  in  its  petition,  alleges  that  it  is  operating  a  large  dis- 
tillery ;  that  one  of  its  products,  after  the  separation  of  distilled  spirits, 
is  grain  juice  of  which  it  has  a  daily  output  of  about  2,500  barrels ;  that 
such  product  is  a  nutritious  and  healthful  food  for  cattle,  free  from 
any  injurious  ingredients ;  that  it  is  impractical  to  store  such  products, 
and  that  it  has  a  large  and  profitable  trade  in  the  sale  of  this  product 
to  customers  who  haul  it  away  in  wagons. 

Plaintiff  further  alleges  that  the  defendants,  the  health  officer  of 
Cincinnati,  and  milk  inspectors  in  his  employ,  have  entered  into  a  con- 
spiracy to  injure  and  destroy  plaintiff's  trade  in  grain  juice,  and  in 
pursuance  thereof  are  soliciting  plaintiff's  customers  not  to  buy  such 
juice,  telling  them  that  it  is  unlawful  to  use  it,  threatening  them  vnth 
criminal  prosecution  if  they  buy  or  use  it ;  that  defendants  station  them- 
selves in  the  public  highway  near  plaintiff's  distillery,  and  as  health 
officers  of  the  city  of  Cincinnati  stop  intending  purchasers  of  said  juice, 
and  by  means  of  threats  cause  customers  of  plaintiff  not  to  buy.  Plain- 
tiff says  that  unless  defendants  are  enjoined  from  said  acts  its  said 
business  will  be  destroyed ;  that  defendants  are  financially  irresponsible, 
and  that  it  will  suffer  irreparable  injury  for  which  it  has  no  adequate 
remedy  at  law. 

After  the  filing  of  this  petition  a  temporary  restraining  order  was 
issued,  restraining  the  defendants  **from  soliciting  the  plaintiff's  cus- 
tomers or  others  not  to  buy  grain  juice  from  it,  and  from  threatening 
them  witl^  arrest  or  prosecution  or  other  injury  if  they  do  so,  and  from 
picketing  plaintiff's  premises,  and  from  interfering  in  any  manner  with 
plaintiff's  said  business,  and  from  causing  any  of  said  acts  to  be  done." 

No  answer  has  been  filed  by  the  defendants,  nor  has  the  time  for 
answer  arrived. 
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The  defendants  promptly  filed  a  motion  to  dissolve  tlie  restraining 
order. 

Upon  the  hearing  of  this  motion,  the  evidence  does  not  establish  all 
the  facts  alleged  in  plaintiff's  petition,  but  does  establish  that  plaintiff's 
product,  which  it  calls  grain  juice  and  which  is  technically  known  as 
distiller's  spent  beer,  is  what  is  commonly  known  as  slop  or  wet  dis- 
tillery waste,  from  which  most  of  the  solid  matter  has  been  filtered; 
that  it  contains  about  3  per  cent  of  nutritious,  healthful  and  noninjuri- 
ous  substances  mostly  in  solution,  and  about  97  per  cent  of  sterilized 
water,  and  that  when  mixed  with  the  proper  amount  of  chopped  hay 
or  other  similar  roughage,  the  mixture,  if  fed  under  proper  conditions 
and  in  proper  amounts,  is  in  quantity  and  quality  a  practical,  scientific 
and  proper  food  for  milch  cows.  The  evidence  further  shows  that  the 
defendants,  the  milk  inspectors,  by  order  of  the  defendant  health  officer, 
stationed  themselves*  in  the  highway  near  plaintiff's  distillery,  stopped 
persons  going  to  plaintiff's  distillery  with  wagons  suitable  for  carrying 
plaintiff's  product,  took  their  names  and  addresses,  if  unknown,  and 
told  them,  in  substance,  that  it  was  unlawful  to  sell  or  offer  for  sale 
any  milk  from  cows  to  which  plaintiff's  product  was  fed,  and  that  any 
person  selling  or  offering  to  sell  such  milk  would  be  fined.  The  evidence 
further  shows  that  the  manifest  object  of  this  was  in  part  to  collect  evi- 
dence by  getting  the  names  and  addresses  of  dairymen  buying  plain- 
tiff's product  in  order  to  prosecute  those  selling  such  milk,  and  in  fur- 
therance of  a  plan  to  stop  entirely  the  feeding  of  wet  distillery  waste  or 
slop  to  cows  whose  milk  was  contemplated  to  be  sold  or  offered  for  sale. 
There  i&r  no  evidence  that  the  health  officer  was  not  in  good  faith  en- 
deavoring to  enforce,  and  prevent  the  violation  of,  what  he  in  good 
faith  believed  to  be  the  law,  to  wit :  that  milk  from  cows  to  which  any 
wet  distillery  waste  or  slop  whatever  was  fed,  could  not  lawfully  be  sold 
or  offered  for  sale. 

The  act  of  April  30,  1908  (99  0.  L.  239),  makes  it  unlawful  *'to 
sell,  exchange  or  deliver  with  intention  to  sell  or  expose  for  sale  or  ex- 
change, milk  from  cows  fed  on  wet  distillery  waste  or  starch  waste/' 

Plaintiff  claims  that  such  act  is  applicable  only  to  milk  from  cows 
fed  on  waste  exclusively,  or  substantially  so,  and  not  to  milk  from  cows 
fed  on  such  waste  in  proper  proportion  with  hay  or  other  similar  rough- 
age; that  the  words,  **fed  on"  imply  and  mean  an  exclusive  diet,  or  at 
least  a  regular  and  substantial  part  of  diet. 

The  evidence  does  not  show  that  any  one  was  deterred  froih  bujring 
plaintiff's  product,  except  dairymen  who  were  buying  it  for  the  purpose 
of  feeding  it,  to  some  extent  at  least,  to  their  cows  whose  milk  was  put 
on  the  market ;  or  that  the  actions  of  the  health  officer  and  his  employes 
were  in  any  degree  whatever,  for  the  purpose  of  causing  any  loss  of 
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business  to  plaintiff,  or  that  there  has  been  or  will  be  any  loss  of  busi- 
ness to  plaintiff  in  the  sale  of  its  product,  except  such  as  is  or  will  be 
the  inevitable  results  of  the  discontinuance  by  dairymen  of  the  feeding 
to  any  extent  whatever,  of  plaintiff's  product  to  cows  whose  milk  is 
sold  or  offered  for  sale.  There  is  no  evidence  that  plaintiff's  customers 
are  being  deprived  of  a  full  opportunity  to  test  the  act,  as  construed  by 
the  health  oflScer,  by  any  failure  on  his  part  to  prosecute  the  violators 
of  the  law  as  he  construes  the  law  to  be ;  or  that  plaintiff  or  any  of  its 
employes  is,  by  said  construction,  liable  to  civil  or  criminal  prosecution, 
or  in  danger  of  being  made  a  party  in  any  multiplicity  of  suits  civil 
or  criminal  by  reason  of  what  the  health  oflScer  may  do  under  his  con- 
struction of  the  act. 

The  only  right  pertaining  to  property  which  may  be  affected  by 
the  contemplated  prosecutions  is  the  right  to  market  milk  from  cows 
to  which  plaintiff's  product  may  be  fed.  Plaintiff  sells  its  product,  but 
does  not  claim  any  property  right  in  any  such  milk. 

It  is  the  duty  and  right  of  the  health  officer  under  the  direction 
of  the  board  of  health  to  enforce,  and  endeavor  to  prevent  the  viola- 
tion of,  all  laws  which  pertain  to  the  milk  supply  of  the  city  as  he  in 
good  faith,  after  consulting  his  proper  legal  advisor,  believes  the  law 
to  be.  In  so  doing,  it  is  his  duty  in  a  lawful  manner  to  collect  evidence 
of  violations  or  probable  violations  of  the  law,  and  he  may,  for  the  pur- 
pose of  preventing  violations  thereof,  notify  individuals  and  the  public 
of  what  he  in  good  faith  believes  the  law  to  be,  and  for  the  purpose 
of  preventing  the  violations  of  such  law  may  give  warning  to  probable 
violators  thereof  of  his  intended  prosecutions  under  the  law,  provided 
the  methods  used  are  in  the  reasonable  exercise  of  the  executive  discre- 
tion conferred  on  him  by  the  law.  When  so  acting,  the  question 
whether  he  is  correct  in  his  construction  of  the  law,  so  long  as  the  en- 
forcement of  his  construction  is  contemplated  or  threatened  by  criminal 
prosecution  only,  can  ordinarily  be  determined  only  in  such  criminal 
prosecution  as  may  be  instituted  for  its  enforcement. 

A  court  of  equity  will  not  interfere  with  an  executive  officer 
charged  with  the  duty  of  protecting  the  public  from  violations  of  penal 
statutes  and  prosecuting  the  violators  thereof,  so  long  as  such  officer 
acts  reasonably  and  in  good  faith  within  the  executive  discretion  con- 
ferred on  him  by  his  office.  Neither  will  a  court  of  equity  interfere  in 
criminal  prosecutions  pending  or  contemplated  unless,  with  other  neces- 
sary conditions,  violations  of  property  rights  are  clearly  theatened.  Such 
rights  must  necessarily  be  those  of  the  party  invoking  the  action  of 
the  court. 

The  evidence  offered  upon  the  hearing  of  this  motion  does  not 
establish  that  the  health  officer  or  his  milk  inspector  went  beyond  the 
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reasonable  exercise  of  the  executive  discretion  conferred  on  them  by 
virtue  of  their  office,  and  does  not  establish  that  any  property  rights 
of  plaintiff  will  be  affected  by  any  prosecutions  which  may  be  instituted 
by  the  health  officer  under  the  law  as  he  construes  it,  even  if  erroneous- 
ly so  construed. 

The  temporary  restraining  order  heretofore  granted  should  there- 
fore be  dissolved. 

The  question  as  to  the  construction  and  constitutional  effect  of  the 
words  **fed  on"  in  the  act  of  April  30,  1908,  commonly  known  as  the 
slop  feed  act,  is  neither  necessary  nor  proper  to  be  determined  in  this 
case, 


INSURANCE. 

[Lorain'  Common  Pleas»  December  21,  1907.] 
Union  Agricultubal  Soc.  v.  Anchor  Pirb  Ins.  Ckx 

Pabol  Evidence  Inadmissible  to  Vary  Condition  as  to  Title  of  Land  on 
WHICH  IT  IS  Situated. 
A  fire  insurance  policy  contained  a  condition  that  the  "entire  policy,  unless 
by  agreement  endorsed  hereon  or  added  hereto,  shall  be  void  •  •  • 
if  the  subject  of  the  insurance  be  a  building  on  ground  not  owned  by 
the  insured  in  fee  simple,"  and  also  a  provision  that  no  officer,  agent  or 
representative  of  the  company  should  have  power  to  waive  any  of  the 
provisions  or  conditions  of  the  policy  "unless  such  waiver,  if  any,  shall 
be  written  upon  or  attached  to"  the  policy:  Held,  that  unless  reformed, 
such  a  policy  cannot,  in  the  absence  of  agreement  or  waiver  endorsed 
thereon,  be  enforced  as  covering  a  building  located  on  ground  not  owned 
in  fee  simple  by  the  insured;  and,  in  an  action  on  such  policy,  parol 
evidence  is  not  admissible  to  show  that  the  facts  as  to  title  of  the 
property  were  known  to  the  agent  of  the  insurer  when  he  accepted  the 
application  for  the  insurance,  delivered  the  policy  and  received  the 
premium. 

[Syllabus  by  the  court.] 
Motion  for  new  trial. 

J.  T.  Haskell  and  Stroup  Si  Fauver,  for  plaintiff . 
F.  D.  Prentice  and  W.  B*.  Johnston,  for  defendant. 

WASHBURN,  J. 

This  is  an  action  brought  by  the  plaintiff  against  the  defendant  to 
recover  for  a  loss  occasioned  by  fire  under  the  terms  and  conditions  of 
a  certain  policy  issued  by  the  defendant  to  the  plaintiff. 

The  policy,  as  stated  therein,  covered  insurance  as  follows:  **$3(X) 
on  frame,  shingle  roofed  building,  occupied  as  Floral  -Hall,  situated  on 
the  east  side  of  the  Wellington  Agricultural  Society  grounds,"  and  said 
policy  contained  the  following  condition: 

**This  entire  policy,  unless  otherwise  provided  by  agreement  en- 
dorsed hereon  or  added  hereto,  shall  be  void    •    •    •    if  the  interest 
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of  the  insured  be  other  than  unconditional  and  sole  ownership;  or 
if  the  subject  of  insurance  be  a  building  on  ground  not  owned  by  the 
insured  in  fee  simple;"  and  also  the  following  provision: 

**This  policy  is  made  and  accepted  subject  to  the  foregoing  stipula- 
tions and  conditions,  together  with  such  other  provisions,  agreements, 
or  conditions  as  may  be  endorsed  hereon  or  added  hereto,  and  no  officer, 
agent,  or  other  representative  of  this  company  shall  have  power  to  waive 
any  provision  or  condition  of  the  policy  except  such  as  by  the  terms  of 
this  policy  may  be  the  subject  of  agreement  indorsed  hereon  or  added 
hereto,  and  as  to  such  provisions  and  conditions  no  officer,  agent,  or 
representative  shall  have  such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  unless  such  waiver,  if  any,  shall 
be  written  upon  or  attached  hereto,  nor  shall  any  privilege  or  permis- 
sion affecting  the  insurance  under  this  policy  exist  or  be  claimed  by  the 
insured  unless  so  written  or  attached." 

As  a  defense  to  the  action  the  defendant  pleaded  the  foregoing  con- 
ditions and  alleged  that  said  plaintiff  was  not  the  unconditional  and  sole 
owner  of  said  property,  nor  did  it  own  the  ground  upon  which  said 
building  was  situated,  and  for  that  reason  said  policy  was  null  and  void. 

In  reply  thereto  the  plaintiff  alleged  that  at  the  time  the  policy  of 
insurance  was  drawn  up  and  delivered  to  the  plaintiff  the  defendant 
well  knew  and  fully  understood  that  the  land  on  which  the  building  in 
question  was  insured  was  not  owned  in  fee  simple  by  the  plaintiff,  but 
that  the  plaintiff  was  the  owner  of  a  lease  of  the  same  for  ninety-nine 
years ;  that  fully  understanding  said  facts  the  defendant  itself  drew  up 
said  policy  and  delivered  the  same  to  the  plaintiff,  and  that  the  plain- 
tiff in  no  wise  misrepresented  to  or  concealed  said  facts  as  to  the  owner- 
ship of  said  land  or  the  interest  of  the  plaintiff  in  said  land  from  the 
defendant,  and  claimed  that  the  defendant  was  estopped  from  setting 
up  the  claim  that  the  plaintiff  was  not  the  unconditional  and  sole  owner 
of  the  land  on  which  the  building  in  question  was  situated. 

Upon  the  trial  of  the  case  plaintiff  offered  evidence  tending  to  prove 
that  the  agent  of  the  defendant  who  issued  the  policy  knew  at  the 
time  it  was  issued  that  the  building  in  question  stood  upon  leased  land 
and  that  the  plaintiff  was  not  the  owner  in  fee  simple  of  such  land. 
Objection  was  made  to  this  testimony,  which  objection  was  overruled 
and  exception  noted. 

The  real  ground  of  the  objection  was  not  stated  to  the  court  at  the 
time  of  the  trial,  and  the  plaintiff's  claim  appearing  to  be  a  meritori- 
ous one  and  the  defense  a  highly  technical  one,  the  court,  in  the  hope 
that  there  might  be  found  some  legal  ground  upon  which  to  support 
this  action,  admitted  the  testimony,  and  the  jury  were  instructed  that 
if  the  company  knew  of  the  condition  of  the  title  at  the  time  the  policy 
was  issued  that  it  was  estopped  to  claim  that  condition  as  a  defense,  and 
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the  jury  having  found  for  the  plaintiff,  the  question  is  now  before  the 
court  upon  a  motion  for  a  new  trial. 

Since  said  trial  the  court  has  had  an  opportunity  to  make  an  in- 
vestigation of  the  law  on  the  subject  that  could  not  be  made  during  the 
trial,  and  I  have  come  to  the  conclusion  that  under  the  law  as  it  is,  no 
successful  suit  can  be  maintained  on  this  policy,  at  least,  without  re- 
forming the  policy,  and  by  this  remark  I  do  not  mean  to  intimate  that 
there  was  any  evidence  introduced  at  the  trial  which  would  warrant 
a  reformation  of  the  policy. 

It  seems  that  in  early  times  in  this  country  insurance  policies  were 
construed  strictly  against  the  insurance  company  and  in  favor  of  the 
insured,  on  the  theory  that  the  policy  was  prepared  by  expert  attorneys 
employed  by  the  company  and  contained  many  restrictions  and  condi- 
tions printed  in  fine  printing  and  in  such  a  manner  as  not  to  be  readily 
understood  by  the  insured,  and  many  of  the  decisions  sustaining  recov- 
eries on  policies  were  rendered  before  the  policies  contained  the  condi- 
tion last  above  referred  to  in  reference  to  the  authority  of  the  agent  to 
waive  any  of  the  conditions  or  provisions  of  the  policy  unless  the  waiver 
was  in  writing  indorsed  upon  such  policy.  And  even  after  such  condi- 
tion was  contained  in  the  policies  it  was  held  that  such  restrictions  upon 
the  power  of  the  agent  could  not  be  deemed  to  apply  to  those  conditions 
which  related  to  the  inception  of  the  contract  when  it  appeared  that  the 
agent  had  delivered  the  contract  and  received  the  premiums  with  a  full 
knowledge  of  the  actual  situation,  and  it  was  said  that  to  take  the  bene- 
fit of  a  contract  with  full  knowledge  of  all  the  facts  and  attempt  after- 
wards to  defeat  it  when  called  upon  to  perform,  by  asserting  conditions 
relating  to  those  facts,  would  be  to  claim  that  no  contract  was  made  and 
thus  operate  as  a  fraud  upon  the  insured.  That  was  the  theory  that  I 
took  of  this  case  when  it  was  submitted.  It  seemed  to  me  that  if  the 
insurance  company  knew  that  the  property  insured  was  upon  leased 
ground  and  issued  a  policy  stating  that  if  it  was  upon  leased  ground  the 
policy  should  be  void,  that  it  thereby  issued  a  policy  which  it  knew 
at  the  time  of  its  issue  was  void  and  accepted  pay  therefor,  and  that 
such  a  transaction  was  a  fraud  upon  the  insured  and  that  it  was  the 
duty  of  the  court  to  relieve  against  such  fraud. 

But  the  later  decisions,  while  recognizing  the  rule  that  ambiguous 
language  in  an  insurance  contract  is  to  be  construed  against  the  com- 
pany, determine  that  **  policies  of  insurance  should  be  construed,  like 
other  contracts,  so  as  to  give  effect  to  the  intention  and  express  lan- 
guage of  the  parties"  (Travelers  Ins.  Co.  v.  Myers,  62  Ohio  St.  529 
[57  N.  E.  Rep.  458;  49  L.  R.  A.  760]),  and  it  has  accordingly  been 
held  that  where  an  insured  accepts  a  policy  he  is  thereby  assumed  to 
know  of  the  terms  of  the  contract  contained  therein  and  is  bound  by 
them  to  the  same  extent  as  if  the  contract  had  been  discussed  and  all 
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of  its  conditions  had  been  carefully  considered  and  agreed  upon  and 
then  reduced  to  writing  by  the  parties  and  signed  by  them  (Union  Cent. 
Life  Ins,  Co.  v.  Hook,  6'2  Ohio  St.  256  [56  N.  E.  Rep.  906] ) ;  and  by  the^ 
great  weight  of  authority  it  is  held  that  parol  evidence  is  not  admissible 
to  show  that  when  the  contract  was  entered  into,  the  agent  and  the  in- 
sured agreed  upon  other  and  different  terms  than  those  contained  in, 
or  indorsed  upon,  the  policy,  and  that  the  knowledge  of  the  agent  of 
the  company  of  facts  which  rendered  the  policy  void  when  issued  could 
not  be  received  in  evidence  in  an  action  at  law  upon  a  policy  for  the 
purpose  of  estopping  the  company  from  asserting  the  invalidity  of  the 
policy  on  grounds  which  the  agent  knew  at  the  time  of  the  issuing  of 
the  policy  rendered  the  policy  void. 

In  an  early  case  in  Ohio  where  the  insured  informed  the  agent 
fully  of  the  condition  of  the  title  to  his  property  and  the  agent  advised 
him  that  the  transaction  he  fully  explained  to  him  did  not  amount  to 
an  incumbrance  upon  the  property  and  accordingly  wrote  in  the  ap- 
plication that  the  same  was  owned  by  the  insured  and  was  not  incum- 
bered, when  as  a  matter  of  fact  the  transaction  amounted  in  law  to  an 
incumbrance  upon  the  property,  and  while  it  was  held  in  that  caiae  that 
a  court  of  chancery  had  power  to  reform  the  policy,  it  was  further  held 
that:  **The  written  application  being  a  part  of  the  policy,  the  repre- 
sentations therein  contained  amount  to  a  warranty,  and  if  they  are 
untrue  the  policy  is  void.  Nor  can  parol  testimony,  in  the  absence  of 
mistake  on  the  part  of  the  assured,  and  misrepresentation  on  the  part 
of  the  insurer,  be  received  to  explain  or  contradict  a  written  applica- 
tion; nor  to  aay,  that  in  fact  the  insurer  or  his  agent  knew  the  true 
state  of  facts."  And  it  was  said  in  that  case  if  the  insured  under  those 
circumstances  **had  chosen  to  put  down  his  property  as  unincumbered, 
when  it  was  not  of  his  own  will,  without  any  mistake  on  his  part,  or 
any  inducement  on  the  part  of  the  company  or  their  agent,  to  do  so,  the 
policy  would  have  been  void,  although  the  company  were  acquainted 
with  the  true  situation  of  the  property."  Harris  v.  Insurance  Co.  18 
Ohio  116. 

In  another  case  it  was  said : 

**The  fourth  point  of  controversy  relates  to  that  condition  of  the 
policy  which  declares  that  *in  case  of  any  other  insurance  upon  the 
property,  not  notified  to  said  company,  and  mentioned  in  or  indorsed 
upon  this  instrument,  then  this  policy  shall  be  void  and  of  no  effect.' 
The  importance  of  this  condition,  and  the  necessity  of  complying  with 
it  on  the  part  of  the  insured,  were  considered  by  this  court,  at  great 
length,  in  a  former  hearing  of  the  case;  and  the  conclusions  then  ar- 
rived at,  by  a  majority  of  the  court,  are  sanctioned  and  confirmed  by 
us  all,  and  have  been  sustained  by  fresh  authority.  They  were,  that  in 
an  action  on  the  policy  no  other  evidence  than  that  provided  for  in  the 
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contract  itself  could  be  received  to  show  that  notice  of  prior  or  subse- 
quent insurance  had  been  given ;  or  to  prove  a  waiver  of  the  condition 
itself,  made  at  the  time  of  delivering  the  instrument."  Fellows  v.  /yt- 
surance  Co.  13  Dec.  Re.  79,  85  (2  Disn.  128). 

In  another  case : 

**If,  however,  the  insured  seeks  any  relief  from  acts  of  the  insur- 
ance company,  or  its  agent,  before  the  delivery  of  the  policy,  and  at- 
tempts to  prove,  by  prior  statement  and  conduct,  that  the  contract  is 
different  from  the  one  actually  signed  (in  the  absence  of  a  claim  of 
fraud  vitiating  the  same) ,  his  acceptance  of  the  written  contract  under 
the  circumstances  should  merit  the  usual  punishment  prohibiting  the 
introduction  of  oral  evidence  to  alter  the  terms  of  the  policy,  and  the 
interests  of  all  parties  would  be  best  subserved  by  relegating  the  in- 
sured to  a  court  of  equity  to  reform  his  contract  and  to  show,  by  the 
more  stringent  rule  to  be  there  applied,  that  his  claim  in  equity  is  sup- 
ported by  clear,  convincing  and  satisfactory  evidence,  and  that  the 
signed  policy  is  not  the  actual  contract  entered  into  between  them. 
Oral  agreement  or  statements  made  prior  to  or  contemporaneously  with 
the  written  policy  to  be  available  are,  therefore,  to  be  set  up  in  an 
action  to  reform  such  instrument."  Kehm  v.  Insurance  Co.  11  Dec. 
739,  752  (8N.  P.  542). 

**In  an  action  to  recover  on  a  written  contract  for  life  insurance 
and  upon  an  alleged  subsequent  verbal  modification  of  the  same,  state- 
ments and  representations  made  by  the  agent  who  solicited  the  policy, 
prior  to  and  contemporaneous  with  the  issue  of  the  policy,  are  unad- 
missible  to  vary,  in  any  respect,  the  terms  of  the  written  policy.  In 
the  absence  of  proof  of  fraud  or  mistake,  such  statements  and  repre- 
sentations are  merged  in  the  written  contract."  Union  Cent,  Life  Ins. 
Co.  V.  Hook,  62  Ohio  St.  256  [56  N.  E.  Rep.  906]. 

**When  such  policy  contains  a  stipulation  that  *no  agent  has  au- 
thority to  waive  or  alter  anything  in  this  policy  contained,'  and  the 
same  is  accepted  by  the  insured,  it  is  both  notice  to  and  an  agreement 
by,  the  insured  that  an  agent  has  no  authority  to  waive  or  alter  any- 
thing contained  in  the  policy."  Travelers  Ins.  Co.  v.  Myers,  62  Ohio 
St.  529  [57  N.  E.  Rep.  458;  49  L.  R.  A.  760]. 

This  strict  rule  of  excluding  parol  testimony  to  vary  the  terms  of 
a  written  contract  is  enforced  in  insurance  cases  even  as  to  a  condition 
subsequent,  such  as  where  the  policy  contains  a  provision  that  it  shall 
be  void  if  the  personal  property  insured  shall  be  thereafter  moved  to 
another  location  without  the  consent  of  the  company  in  writing  at- 
tached to  the  policy. 

"A  clause  in  a  policy  of  fire  insurance,  covering  personal  property, 
to  the  effect,  that  if  the  subject  of  the  insurance  be  or  become  incum- 
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bered  by  chattel  mortgage  unless  otherwise  provided  by  agreement  en- 
dorsed thereon,  the  policy  shall  be  void,  admits  of  no  construction,  and 
evidence  that  assured  informed  the  agent,  when  the  insurance  was  ob- 
tained, that  the  property  was  so  incumbered,  is  inadmissible,  as  vary- 
ing the  terms  of  the  original  contract  and  such  facts  involve  no  ques- 
tion of  waiver."  Hammelv.  Insurance  Co.  24  0.  C.  C.  101,  102  (4  N. 
S.  380).  ^ 

**  Where  goods  insured  *  while  located  and  contained  as  described 
herein,  and  not  otherwise'  under  a  standard  form  policy,  are  removed 
to  another  location  without  the  written  consent  of  the  company  to  such 
removal  indorsed  upon  the  policy,  there  can  be  no  recovery  under  the 
policy  for  loss  by  fire  sustained  after  such  removal,  notwithstanding 
the  insured  notified  the  agent  of  the  company  of  the  proposed  removal 
and  the  agent  said  he  would  attend  to  the  matter  and  see  that  the 
proper  entries  were  made  so  that  the  insurance  would  be  preserved." 
Welsh  &  Co.  V.  Insurance  Co.  27  0.  C.  C.  313  (6  N.  S.  1). 

A  condition  in  reference  to  the  title  to  the  property  insured  is  on 
principle  the  same  as  a  condition  in  reference  to  the  existence  of  other 
insurance  upon  the  property,  and  it  has  been  determined  by  the  Su- 
preme Court  of  the  United  States  in  a  comparatively  recent  case  that : 

**An  insurance  company  cannot  be  deemed  to  have  waived  a  condi- 
tion in  a  policy  of  fire  insurance  rendering  it  void  in  case  other  insur- 
ance had  been  or  should  be  made  upon  the  property  unless  by  agreement 
indorsed  thereon  or  attached  thereto,  because  its  agent  had  notice  or 
knowledge  of  the  existence  of  other  insuraiice  in  another  company  at  the 
time  he  delivered  the  policy  and  received  the  premium,  where  such 
policy  also  provided  that  *no  ofiScer,  agent,  or  other  representative  of 
this  company  shall  have  power  to  waive  any  provision  or  condition  of 
this  policy,  except  such  as  by  the  terms  of  the  policy  may  be  the  sub- 
ject of  agreement  indorsed  hereon  or  added  hereto:  and  as  to  such 
provisions  or  conditions  no  officer,  agent,  or  representative  shall  have 
power  or  be  deemed  or  held  to  have  waived  such  provisions  or  condi- 
tions, unless  such  waiver,  if  any,  shall  be  written  upon  or  attached  here- 
to ;  nor  shall  any  privilege  or  permission  affecting  the  insurance  imder 
this  policy  exist  or  be  claimed  by  the  insured  unless  so  written  or  at- 
tached.' *'  Northern  Assur.  Co.  v.  Building  Assn.  183  U.  S.  308  [22 
Sup.  Ct,  Rep.  133;  46  L.  Ed.  213]. 

In  the  case  at  bar  it  is  conceded  that  the  subject  of  insurance  was 
**a  building  on  ground  not  owned  by  the  insured  in  fee  simple,'*  and  it 
follows  that  by  the  terms  of  the  policy  said  policy  was  void  and  no 
recovery  could  be  had  upon  said  policy,  and  the  court  erred  in  admit- 
ting testimony  tending  to  show  that  the  company  knew  of  the  condition 
of  the  title  at  the  time  the  policy  was  issued,  because  the  only  knowledge 
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it  was  claimed  the  company  had  was  the  knowledge  on  the  part  of  the 
agent  issuing  the  policy,  and  parol  testimony  of  his  knowledge  was  not 
admissible  to  vary  the  express  terms  of  the  policy. 

The  motion  for  a  new  trial  will  therefore  be  granted. 


CORPORATIONS— PARTNERSHIP. 

[Hamilton  Common  Pleas,  April  27,  1909.] 
•State  ex  rei..  Guilbert,  Aud.,  v.  John  Kilgour  et  al. 

1.  Banking  Pabtnebship  Held  not  a  Banking  Institution. 

"Institutions"  comprehends  "corporations"  or  ''associations/'  established  by 
law,  having  the  attributes  of  permanency,  as  distinguished  from  the 
temporary  establishment  of  individual  or  partnership  effort,  together 
with  officers  and  members;  hence,  a  banking  partnership  is  not  an 
"institution"  within  the  meaning  of  Sees.  3817  and  3818  Rev.  Stat,  re- 
quiring "every  banking  Institution,  or  corporation  engaged  In  the 
business  of  banking"  to  file  certain  reports,  verified  by  Its  officers. 

2.  Banking  Pabtnership  not  Required  to  File  Report  with  State  Auditob. 

Sections  108  and  109  of  act  99  O.  L.  269,  the  former  acquiring  "every  bank- 
ing company,  savings  bank,  •  •  •  and  every  person  or  copartnership 
doing  a  banking  business,"  to  make  certain  reports,  and  the  latter  requir- 
ing the  president,  vice  president,  cashier,  secretary  or  treasurer  to  verify 
such  reports,  neither  expressly  nor  by  necessary  implication  require  a 
banking  partnership  to  make  reports  as  required  by  Sees.  3817  and  3818 
Rev.  Stat. 

8.  Gbanting  Leave  to  Amend  Obiqinal  Petition  Saves  the  Running  of  thk 

Statute  of  Limitations. 

Granting  leave  to  file  an  amended  petition  implies,  necessarily,  that  no 

new  action  was  commenced  by  filing  such  pleading;   hence,  the  bar  of 

the  statute  not  having  run  against  the  cause  of  action  set  forth  in  the 

original  petition,  will  not  bar  recovery  under  the  amended  petition. 

4.  Presentation  to  Personal  Representative  of  Claim  not  Necessary  upon 
SxHT  Being  Bbought  against  Decedent  befobe  Decease. 
An  action  having  been  commenced  in  the  life  of  a  party  defendant  upon 
revivor  in   the   name   of  his  personal   representative  after  defendant's 

death  no  presentation  to  such  representative  is  required. 

• 

6.  Questions  Decided  by  one  Judge  on  Motion  fob  Leave  to  File  Amended 
Petition,  Deemed  Conclusive  on  Subsequent  Heabing  by  Anotheb  Judge. 
Leave  to  amend  a  petition  by  substituting  new  parties  having  be^i  gramted 
by  a  common  pleas  Judge;  it  appearing  that  a  copy  of  the  amended 
petition  was  attached  to  the  motion  to  amend,  the  question  of  the 
sufficiency  of  the  amended  petition  as  to  new  parties  plaintiff  and  de- 
fendant, and  averments  necessarily  passed  upon  in  granting  the  motion 
will  not  be  considered  by  another  judge  of  the  same  court  upon  a  sub- 
sequent hearing  upon  the  amended  petition. 

[Syllabus  approved  by  the  court.] 
Demurrer  to  petition. 

Kinkead,  Rogers  &  Ellis,  for  plaintiff. 

*For  prior  decision  In  this  case,  see  Ouilhert  v.  Bank,  18  Dec.  115  (5  N. 
8.  209). 
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E.  W.  Kittredge  and  Jacob  Shroder,  for  defendants: 

A  banking  partnership  not  an  '^institution'*  within  the  meaning 
of  the  statute.  Dearborn  v.  Bank,  42  Ohio  St.  617  [51  Am.  Rep.  851] ; 
State  V.  Wilso7i,  29  Ohio  St.  347;  State  v.  Jen7iings,  57  Ohio  St.  415 
[49  N.  E.  Eep.  404 ;  63  Am.  St.  Rep,  723] ;  State  v.  Halliday,  61  Ohio 
St.  171  [55  N.  E.  Rep.  175] ;  Western  Counties  Steam  JBakery,  In  re, 
1  Chan.  627;  McCornick  v.  Pratt,  8  Utah  294  [30  Pac.  Rep.  1091;  17 
L.  R.  A.  243]. 

Repeal  of  the  statute  by  the  Thomas  act.  Calkins  v.  State,  14  Ohio 
St.  222;  Johnson  v.  Jordan,  43  Mass.  (2  Mete.)  234;  McNeil  v.  Hagerty, 
51  Ohio  St.  255  [37  N.  B.  Rep.  526;  23  L.  R.  A.. 628] ;  Sargent  v.  Railr- 
way,  32  Ohio  St.  449 ;  Dubuque  v.  Dubuque,  7  Iowa  262. 

Bar  of  the  statute  of  limitations.  Oalpin  v.  Lamb,  29  Ohio  St. 
529 ;  Spoors  v.  Coen,  44  Ohio  St.  497  [9  N.  E.  Rep.  132] ;  Grant  v. 
Hyde  Park,  67  Ohio  St.  174  [65  N.  E.  Rep.  891] ;  Roe  v.  Doe,  30  Ga. 
873;  United  States  v.  Arredondo,  31  U.  S.  (6  Pet.)  709  [8  L.  Ed.  547] ; 
Dudley  v.  Price,  49  Ky.  (10  B.  Mon.)  84;  Lagow  v.  Neilson,  10  Ind. 
183;  Hawthorn  v.  State,  57  Ind.  286;  HiUs  v.  Ludwig,  46  Ohio  St.  373 
[24  N.  E.  Rep.  596] ;  Larwill  v.  Burke,  10  Circ.  Dec.  579  (19  R.  449) ; 
Marriott  v.  Railway,  14  Dec.  596  (2  N.  S.  231), 

GORMAN,  J. 

This  is  an  action  brought  originally  by  W.  D.  Guilbert,  auditor 
of  the  state  of  Ohio,  against  the  Franklin  Bank,  a  partnership  alleged 
to  have  been  engaged  in  the  banking  business  prior  to  the  time  of  the 
commencement  of  the  action  in  the  city  of  Cincinnati,  asking  for  a 
judgment  against  the  Franklin  Bank  in  the  simi  of  $3,120  for  the 
benefit  of  the  state  of  Ohio,  on  account  of  penalties  alleged  to  have 
been  due  and  payable  at  the  date  of  the  commencement  of  the  action 
because  of  the  failure  of  said  bank  to  make  a  report  to  the  plaintiff 
Guilbert,  as  auditor  of  state,  showing  the  condition  of  said  bank  at  the 
close  of  business,  March  5,  1905,  as  provided  by  Sees.  3817  and  3818 
Rev.  Stat,  of  Ohio  as  amended  April  23,  1904.  Such  proceedings  were 
had  in  the  case,  as  that  an  answer  was  filed  setting  up  that  John  Kil- 
gour,  J.  D.  Brannon,  and  Charles  H.  Kilgour  were  partners  doing 
business  under  the  firm  nam^  of  the  Franklin  Bank,  but  denied  that 
they  were  engaged  in  the  banking  business;  and  as  a  second  defense 
set  up  that  they  were  brokers  as  defined  by  Sec.  3821-20  Rev.  Stat. 
of  Ohio.  As  a  third  defense  the  defendants  set  up  that  they  have 
no  oflScers  to  make  a  report  required  by  Sees.  3817  and  3818  Rev.  Stat., 
and  that  they  are  neither  a  banking  ** institution''  or  ** corporation'* 
and  were  not  obliged  to  make  any  report  as  required  by  the  provisions 
of  said  sections. 

On  the  day  the  case  was  called  for  trial  before  a  jury,  the  de- 
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fendant  moved  to  dismiss  the  cause  on  the  ground  that  the  plaintiff 
had  no  authority  to  bring  or  maintain  the  action  in  his  name  as  plaintiff. 

The  motion  was  submitted  to  Judge  Otto  Pfleger,  and  after  a. 
thorough  and  vigorous  presentation  of  the  question  raised  by  the  mo- 
tion, Judge  Pfleger  in  an  exhaustive  opinion,  Ouiliert  v.  Bank,  18  Dec. 
115  (5  N.  S.  209),  held  that  the  motion  was  well  taken,  but  plaintiff's 
counsel  in  the  meantime,  having  asked  leave  to  amend  by  substituting 
as  plaintiff  the  state  of  Ohio  instead  of  W.  D.  Guilbert,  auditor,  and 
as  defendants  John  Kilgour,  J.  D.  Brannon  and  Bayard  L.  Kilgour 
and  Alfred  J.  Bccht  as  administrators  of  the  estate  of  Charles  H. 
Kilgour,  deceased,  instead  of  the  Franklin  Bank,  Judge  Pfleger,  on 
December  31,  1908,  his  last  day  in  office,  granted  leave  to  file  the 
amended  petition  now  under  consideration,  and  the  same  was  duly  filed 
on  said  day.  The  caption  of  the  original  case  is  entirely  changed  by  the 
amendment,  and  both  the  parties,  plantiff  and  defendant,  are  changed 
and  new  parties  substituted.  The  prayer  of  the  original  petition  was 
for  a  judf^ment  against  the  Franklin  Bank  in  favor  of  W.  D.  Guilbert, 
auditor  of  the  state  of  Ohio,  for  the  benefit  of  the  state  of  Ohio  in  the 
simi  of  $3,120  and  costs. 

The  prayer  of  the  amended  petition  is  for  a  judgment  in  favor 
of  the  relator  in  the  name  of  the  state  of  Ohio  and  for  the  benefit  of 
the  state  of  Ohio  and  against  John  Kilgour,  J.  D.  Brannon  and  Bayard 
L.  Kilgour  and  Albert  J.  Becht  as  administrators  of  Charles  H.  Kil- 
gour, deceased,  successors  in  interest  of  the  said  The  Franklin  Bank  in 
the  sum  of  $3,120  and  costs. 

To  this  amended  petition  each  of  the  defendants  has  filed  a  separate 
demurrer,  but  each  demurrer  is  based  on  the  same  grounds,  to  wit: 

1.  The  amended  petition  does  not  state  facts  sufficient  to  con- 
stitute  a   cause   of   action   against   the   demurring   defendant. 

2.  The  alleged  cause  of  action  in  said  amended  petition  is  barred 
by  the  statute  of  limitations. 

3.  The  separate  alleged  causes  of  action  against  the  several  defend- 
ants are  improperly  joined. 

The  points  raised  by  these  demurrers  were  ably  and  exhaustively 
argued  orally  pro  and  con,  and  exhaustive  and  well  prepared  briefs 
have  been  submitted  to  the  court  for  its  information.  Indeed,  it  is 
seldom  that  a  case  has  been  so  well  prepared  and  presented  by  such 
learned  and  distinguished  counsel  on  both  sides.  The  court  is  greatly 
indebted  to  counsel  for  the  valuable  assistance  rendered  in  their  oral 
arguments  and  briefs,  and  can  only  say  that  if  the  conclusions  arrived 
at  are  not  correct,  counsel  may,  at  least,  rest  assured  that  the  court  has 
given  the  case  his  best  consideration,  and  so  far  as  the  court  is  able 
to  discover,  counsel  are  not  at  fault  in  the  presentation  of  the  case. 
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At  the  outset  the  court  is  confronted  by  the  decision  of  \Judge 
Pfleger  on  the  application  of  plaintiff's  counsel  for  leave  to  file  his 
amended  petition.  In  order  to  grant  leave  to  file  this  pleading,  Judge 
Pfleger  found,  and  must  necessarily  have  found,  that  the  parties  de- 
fendant in  the  amended  petition,  as  well  as  the  new  party  plaintiff,  the 
state  of  Ohio,  are  the  real  parties  in  interest  and  the  proper  and  neces- 
sary parties  to  this  action.  It  appears  that  attached  to  the  motion 
for  leave  to  file  this  amended  petition  was  a  copy  of  the  pleading 
sought  to  be  filed,  and  therefore  the'  court,  Judge  Pfleger,  was  fully 
advised  of  the  new  parties  plaintiff  and  defendant,  as  well  as  every 
averment  contained  in  the  amended  petition  as  filed.  I  am,  therefore, 
of  the  opinion  that  I  ought  not  to  consider  any  question  in  this  case 
involved,  or  necessarily  involved,  in  Judge  Pfleger 's  decision,  and  which 
he  must  necessarily  have  passed  upon  in  order  to  grant  leave  to  file 
the  amended  petition. 

This  leaves  but  the  following  points  raised  by  the  demurrers  of 
the  defendants  to  be  considered  and  passed  upon  by  me,  viz: 

1.  Was  the  Franklin  Bank  a  partnership,  doing  business  under 
that  name  in  Ohio,  for  one  year  prior  to  June  24,  1905,  (the  date  of 
the  filing  of  the  i)etition)  a  ** banking  institution"  within  the  meaning 
of  Sees.  3817  and  3818  Bev.  Stat.» 

2.  Were  Sees.  3817  and  3818  Rev.  Stat,  repealed  by  Sec.  120  of 
the  act  of  M^ay  1,  1908,  known  as  the  Thomas  act,  so  as  to  bar  a  re- 
covery in  this  action  against  the  defendants? 

3.  Is  the  cause  of  action  set  up  in  the  amended  petition  barred 
by  the  sttnte  of  limitations,  Sees.  6805  and  4983  Bev.  Stat.t 

As  to  the  first  proposition,  it  is  averred  in  the  amended  petition, 
and  for  the  purpose  of  the  demurrer  must  be  admitted  to  be  true,  that 
the  Franklin  Bank  was  at  the  time  of  the  commencement  of  this  action 
and  continuously  during  the  year  immediately  prior  to  March  6,  1905, 
a  banking  institution,  and  during  said  times  was  engaged  in  the  himness 
of  banking  in  Ohio.  We  must  therefore  assume  for  the  purposes  of 
the  demurrer  that  the  Franklin  Bank  was  engaged  during  said  times 
in  the  business  of  banking  in  Ohio. 

But  was  it  a  ** banking  institution'*  within  the  meaning  of  Sees. 
3817  and  3818  Bev.  Stat.t 

An  averment  that  it  was  a  ** banking  institution**  is  not  an  aver- 
ment of  a  conclusion  of  fact,  but  a  conclusion  of  law,  and  therefore, 
the  demurrers  do  not  admit  this  conclusion  of  law,  and  the  court  may 
test  this  averment,  to  determine  whether  or  not  the  Franklin  Bank 
is  an  '^ institution"  within  the  meaning  of  the  said  sections. 

Thie  question  of  its  Business  is  eliminated.    Its  business  is  that  of 
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banking  so  far  as  the  inquiry  now  under  consideration  is  concerned. 

It  is  urged  with  great  force  by  counsel  for  the  defendants  that 
the  Franklin  Bank  was  not  a  ** banking  institution"  or  ** corporation" 
and  that  inasmuch  as  these  are  the  only  entities  designated  in  Sees. 
3817  and  3818  Rev.  Stat.,  the  Franklin  Bank  was  not  obliged  to  make 
the  reports  required  to  be  made  under  those  sections.  The  question  of 
whether  or  not  the  defendants  were  engaged  in  banking  is  a  question 
of  fact  and  therefore  the  reference  to  the  section  of  the  statutes  de- 
fining brokers  cannot  avail  at  this  time.  If  the  Franklin  Bank  was 
engaged  in  a  brokerage  business  and  not  in  the  banking  business,  that 
issue  must  be  raised  by  answer  and  not  by  these  demurrers. 

It  is  not  averred  that  the  Franklin  Bank  was  a  corporation  and 
therefore  we  need  only  inquire  whether  or  not  a  partnership  may  be 
in  law  an  ** institution,"  for  if  it  may  be,  then  the  Franklin  Bank  is 
a  ^^  banking  institution/'  at  least  for  the  purposes  of  the  demurrers. 

It  is  contended  that  the  use  of  the  words,  ** banking  institution"  in 
Sec.  3817  indicates  that  a  body  of  persons,  organized  under  the  laws 
of  the  state  was  thereby  intended  to  be  described,  and  that  this  con- 
struction is  borne  out  by  the  further  facts  that  in  this  very  See.  3817 
it  is  provided  that  '^institutions''  known  as  building  and  loan  asso- 
ciations organized  and  conducted  under  the  statutes  for  such  institutions 
are  not  required  to  make  reports ;  and  further  that  the  report  required 
must  be  verified  by  the  oath,  etc.,  of  one  or  more  of  the  officers  of  the 
institution  as  provided  in  Sec.  3818  Rev.  Stat.  It  is  pointed  out  that 
neither  individuals  nor  partnerships  can  have  or  do  have  officers,  and 
therefore  applying  the  rule  of  ejusdem  generis^  institutions  mf^  mean 
and  have  reference  to  corporations  or  associations  having  officers. 

''Institution"  is  defined  in  16  Am.  &  Eng.  Enc.  Law  (2  ed.)  822, 
823,  as  follows: 

'*The  term  'institution'  is  sometimes  used  as  descriptive  of  the 
establishment  or  place  where  the  business  of  a  society  or  association 
is  done  or  its  operations  are  carried  on,  and  at  other  times  it  is  used 
to  designate  the  organized  body." 

Citing :  Indianapolis  v.  Siurdevant,  24  Ind.  391 ;  Appeal  Tax  Ct.  v. 
St.  Peters  Academy,  50  Md.  321,  345 ;  Gerke  v.  Purcell,  25  Ohio  St  229, 
244;  Humphries  v.  Little  Sisters  of  Poor,  29  Ohio  St.  201 ;  Morris  v.  Lone 
Star  Chap.  No.  6  R.  A.  M.  68  Tex.  698  [5  S.  W.  Rep.  519]. 

The  above  definition  in  16  Am.  &  Eng.  Enc.  Law,  822,  823,  was 
taken  verbatim  from  the  case  of  Oerke  v.  Purcell,  supra,  page  244. 

The  court  in  that  case  had  under  consideration  Art.  12,  Sec.  2. 
of  the  constitution  of  1851,  which  provides  among  other  things  for  the 
exemption  from  taxation  of  "institutions  of  purely  public  charity,'* 
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and  while  the  court  therein  held  that  the  word  ** institution"  as  used 
in  the  section  of  the  constitution  and  the  act  of  the  legislature  under 
consideration,  had  reference  to  the  establishment  or  place  where  the 
operations  of  the  society  or  dissociation  are  carried  on,  or  the  property 
of  the  "institution,"  because  the  property  was  to  be  affected,  never-, 
theless,  the  court  discusses  the  use  of  the  word  as  designating  the  or- 
ganized body  known  as  the  society  or  association. 

In  the  case  of  Humphries  v.  Little  Sisters  of  Poor,  supra,  the  court 
again  had  under  consideration  the  same  section  and  article  of  the  con- 
stitution and  the  same  taxation  statute  as  were  involved  in  the  case 
Gerke  v.  Purcell,  supra.  The  court  in  Humphries  v.  Little  Sisters  of 
Poor  defined  institution  when  used  to  designate  the  organized  body  in 
the  second  paragraph  of  the  syllabus  and. on  page  206  as  follows: 

**The  word  'institutions,'  in  the  sixth  clause  of  Sec.  3  of  the  tax 
law,  (of  1859)  is  used  to  designate  the  corporation  or  other  orgamized 
body  instituted  to  administer  the  charity,  etc." 

It  would  seem  from  these  two  authorities  that  the  idea  in  the 
mind  of  the  Supreme  Court  of  this  state  of  the  word  ''institution" 
presents  either  a  corporation  or  a  permanently  organized  society  or 
association;  at  least,  this  appears  to  be  the  court's  conception  of  the 
word  when  used  in  connection  with  taxation  or  exemption  from  tax- 
ation and  &s  used  in  the  section  and  article  of  the  constitution  above 
referred  to.  The  word  ** institution"  is  used  in  several  places  in  the 
constitution  of  1851,  viz.,  Art.  3,  Sec.  20 ;  Art.  7,  Sees.  1  and  2.  But  in 
every  instance  it  is  used  in  the  sense  of  a  permanent  organized  body 
or  the  place  where  the  oganized  body  administers  the  charity  or  trust, 
or  dispenses  the  benefits  for  which  the  association,  society  or  corporation 
is  organized,  and  in  all  but  one  of  these  sections  the  officers  of  the 
institution  are  mentioned. 

In  the  case  of  Dodge  v.  Wittiams,  46  Wis.  100  [IN.  W.  Rep.  92; 
50  N.  W.  Rep.  11031,  the  court  said: 

"The  words  *  institution'  and  'organized'  appear  to  imply  an 
incorporation.  A  private  school  or  college  may  by  courtesy  be  called 
an  ^institution'  according  to  the  American  fashion  of  promoting  peo- 
ple and  things  by  brevet  names.  But  in  legal  parlance  an  institution 
implies  foundation  by  law,  by  enactment  or  prescription.  One  may 
open  and  keep  a  private  school ;  he  cannot  properly  be  said  to  institute 
it." 

See  also,  Nobles  Co.  v.  Hamline  University,  46  Minn.  316  [48  N.. 
W.  Rep.  1119],  where  the  court  among  other  things  says: 

''The  term  'institution/  although  sometimes  used  as  descriptive^ 
of  the  establishment  or  place  where  a  business  is  carred  on,  properly- 
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means  an  association  or  society  organized  or  established  for  prpmoting 
some  specific  purpose/'     •     •     • 

See  also,  Montana  Catholic  Missions  v.  Lewi^  &  Clarke  Co.  13  Mont. 
565  [35  Pac.  Rep.  2] ;  Kentucky  Female  Orphan  School  (Tr.)  v.  Louis- 
ville, 100  Ky.  470,  486  [36  S.  W.  Rep.  921;  40  L.  B.  A.  119]. 

In  all  these  cases  where  the  word  was  under  consideration  the 
idea  conveyed  to  the  minds  of  the  courts  was  a  society,  corporation 
or  association  established  by  law  or  organized  and  instituted  as  a 
permanent  thing  having  ofBcers  and  members,  and  possessing  the  at- 
tribute of  immortality,  or  at  least,  indefinite  existence,  and  unaffected  by 
the  death  of  one  or  more  of  its  members.  In  no  sense  where  the  prop- 
erty or  place  is  not  referred  to,  but  the  aigency  or  instrumentality,  is 
there  any  intimation  that  an  institution  is  an  individual  or  partnership. 
If  the  institution,  speaking  of  the  body,  could  be  an  individual  or 
partnership,  then  the  death  of  the  individual  or  of  one  or  more  of 
the  partners  would  be  the  death  of  the  iTistitution,  and  the  idea  of 
permanency  could  not  be  conceived  as  an  attribute  of  an  institution. 
Yet  the  very  name  institution  carries  with  it  the  idea  of  permanency 
as  distinguished  from  the  temporary  establishment  of  an  individual 
or  partnership  effort. 

But  it  is  urged  by  counsel  for  plaintiff  that  the  mere  fact  that 
the  legislature  provided  in  Sec.  3817  Rev.  Stat,  that  '*  banking  insti- 
tutions'*  as  well  as  **  every  corporation  engaged  in  the  business  of 
banking"  shall  make  reports  to  the  auditor  of  state,  shows  that  the 
legislature  intended  to  reach  banking  concerns  other  than  corporations, 
and  that  the  use  of  the  words  ** banking  institution"  and  ** corporation 
engaged  in  the  business  of  banking"  shows  that  the  legislature  thus 
recognized  the  distinction  between  a  "banking  corporation"  and  a 
** banking  institution." 

This  argument  appears  plausible,  but  a  reference  to  the  statute 
(Sec.  3817)  shows  that  the  words  are  not  used  in  the  conjunctive  but 
in  the  disjunctive.  The  language  is:  ** Every  banking  institution,  or 
'Kiorporation  engaged  in  the  business  of  banking,  •  •  •  shall  make 
not  less  than  two  reports,"  etc.  If  the  word  '^and^'  had  been  used 
instead  of  *'or"  then  the  argument  of  counsel  for- plaintiff  that  the 
legislature  intended  to  include  two  classes  of  ''banking  concerns,"  to 
wit,  ** institutions"  and  ''corporations"  would  appeal  to  the  mind  with 
irresistible  force.  The  language  would  then  be:  "Every  banking  in- 
stitution and  corporation  engaged  in  banking,  •  •  •  shall  make 
not  less  than  two  reports,"  etc.  But  the  use  of  the  disjunctive  "or" 
furnishes  a  strong  argument  in  favor  of  the  defendant's  contention 
that  "institution"  and  "corporation"  are  used  to  indicate  and  mean 
practically  the  same  thing;  an  association  of  persons  other  than  an 
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individual  or  a  partnership,  engaged  in  the  banking  business.  And 
when,  in  connection  with  the  fact  that  the  word  ** institution'^  is  a  broad 
enough  and  large  enough  term  to  include  corporation  as  well  as  other 
organized  bodies  not  corporations,  the  further  fact  is  considered,  that 
officers  are  to  make  and  verify  these  reports,  the  argument  advanced 
by  counsel  for  defendants  in  favor  of  their  contention  is  much  more 
potential.  The  word  ** officer*'  and  ** officers"  are  inseparately  asso- 
ciated with  corporations  or  organized  bodies  or  associations  and  never 
with  individuals  or  partnerships. 

Furthermore,  at  the  time  this  legislation  embodied  in  Sees.  3817 
and  3818  providing  for  these  reports  was  passed  in  1904,  the  legislature 
presumably  had  in  mind  the  laws  relating  to  banking  and  the  banking 
business  as  well  as  the  laws  relating  to  the  creation  and  organization 
of  corporations.  Now,  the  chapter  relating  to  the  creation  and  organiza- 
tion of  corporations,  both  for  profit  and  not  for  profit,  Chap.  1,  Title  2, 
provides.  Sec.  3235  that:  "Corporations  may  be  formed  in  the  manner 
provided  in  this  chapter  (Chap.  I)  for  any  purpose  for  which  individuals 
may  lawfully  associate  themselves,"  etc.  This  includes  banking,  and 
as  a  matter  of  fact,  most  of  the  banking  institutions  of  the  state  are 
organized  under  this  chapter.  There  must  be  not  less  than  five  persons, 
a  majority  of  whom  are  citizens  of  Ohio,  to  form  and  organize  a  cor- 
poration, whether  for  profit  or  not,  and  for  whatever  purpose,  under 
this  chapter.    See  Sec.  3236  Rev.  Stat. 

Now  under  Chap.  16a,  of  this  same  title,  2,  under  the  free  bank- 
ing act.  Sees.  3821-64  to  3821-87  (Lan.  6178  to  6201)  Rev.  Stat,  any 
number  of  natural  persons  not  less  than  three  may  engage  in  the 
banking  business,  etc.  These  persons  who  may  thus  engage  in  the 
business  being  not  less  than  three  and  as  many  more  as  the  promoters 
see  fit  to  take  in,  are  not  called  a  corporation,  but  a  hanking  company. 
They  are  not,  as  under  Chap.  I,  Title  2,  required  to  use  the  word 
** company"  or  the  word  "the,"  and  while  it  may  be  considered  a  cor- 
poration, such  an  organization  is  no  place  in  the  statute  so  designated, 
l)ut  only  as  a  "company."  It  is  not  chartered  as  corporations  under 
Chap.  I,  Title  2,  but  is  required  to  file  and  record  its  certificate  of  or- 
ganization with  the  recorder  of  the  county  wherein  it  is  to  transact 
its  business,  and  it  may  have  officers  as  well  as  directors,  and  before 
engaging  in  business,  must  have  60  per  cent  of  its  stock  paid  in  and  a 
certificate  from  the  governor,  auditor  of  state  and  secretary  of  state, 
to  enable  it  to  do  business.  It  is  then  clothed  with  the  power  of  a 
body  politic  and  corporate.  This  free  banking  act  was  on  the  statute 
books  at  the  time  of  the  adoption  of  the  constitution  of  1851,  and  was 
not  repealed  until  the  Thomas  act  of  May  1,  1908,  (99  0.  L.  292)  was 
passed.    Many  banking  concerns  are  doing  business  now  in  Ohio  under 
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this  free  banking  act,  and  the  court  has  personal  knowledge  of  two 
or  three  banks  now  doing  business  in  Hamilton  county  organized  under 
this  free  banking  act  within  the  last  four  years. 

Now  is  it  not  reasonably  probable  that  it  was  just  such  banking 
concerns  as  these  under  the  free  banking  act  that  the  legislature  in- 
tended to  designate  as  ** banking  institutions''  to  distinguish  them 
from  corporations  organized  under  Chap.  1,  Title  2,  Rev.  Stat.  T 

It  is  not  now  and  was  not  before  the  passage  of  the  law  of  May 
1,  1908,  (99  0.  L.  292)  unlawful  for  an  individual  or  partnership  to 
engage  in  the  business  of  banking,  but  unless  the  legislature  by  dear 
and  unmistakable  language  requires  an  individual  or  partnerrfiip  to 
make  reports  of  their  business,  whether  the  same  be  a  banking  business 
or  a  grocery  business,  the  duty  to  make  such  reports  ought  not  to  be 
required  by  intendment;  nor  ought  there  to  be  any  judicial  legislation 
by  reading  into  the  statutes  what  is  not  there  plainly  laid  down  or 
necessarily  implied.  The  rule  applicable  to  natural  persons  cannot 
always  be  applied  to  corporations  which  are  mere  creatures  of  the 
legislative  branch  of  the  government,  and  therefore,  any  reasonable  re- 
quirements which  the  creator  of  these  creatures  may  prescribe,  and 
any  rules  which  the  legislature  desires  to  promulgate  as  conditions  under 
which  corporations  and  associations  which  owe  their  being  to  the  state, 
may  engage  in  business,  cannot  Be  questioned  so  long  as  there  is  no 
taking  of  property  without  due  process  of  law.  The  creator  may  de- 
stroy and  may  also  prescribe  the  orbit  within  which  its  creatures  shall 
move  and  have  their  being. 

But  the  application  of  this  rule  to  natural  persons  and  their  law- 
ful callings,  occupations  and  affairs  is  abhorrent  to  the  spirit  of  our 
free  institutions  and  contrary  to  our  sense  of  natural  justice. 

By  Sec.  108  of  the  act  of  May  1,  1908,  (99  0.  L.  269)  commonly 
known  as  the  Thomas  act,  292,  it  is  provided  first  that  every  banking 
company,  savings  bank,  savings  and  trust  company,  safe  deposit  and 
trust  company,  society  for  savings,  or  savings  society,  etc.,  and  every 
person  or  copartnership  doing  a  banking  business  shall  make,  etc.,  not 
less  than  four  reports,  etc.  Now  the  words  ** person"  and  ''copartner- 
ship" were  not  used  in  either  Sees.  3817  or  3818  Rev.  Stat,  and  from 
the  fact  that  the  legislature  in  this  recent  enactment  has  included 
** persons"  and  ** copartnerships"  among  the  list  of  banking  concerns 
and  banking  houses  required  to  make  the  reports  now  to  the  superin- 
tendent of  banks,  formerly  made  to  the  auditor  of  state,  indicates  that 
** persons"  and  ** copartnerships"  were  exempted  from  making  such  re- 
ports prior  to  the  passage  of  the  act  of  May  1,  1908,  and  it  was  because 
the  legislature  *...^..    of  this  exemption,  that  provdsion   w..^^  iiiuJc   Toi 
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the  reports  from  "persons"  and  "copartnerships'*  as  well  as  corpora- 
tions in  the  act  of  May  1,  1908.  / 

Now  counsel  for  plaintiff  urge  that  inasmuch  as  Sec.  109  of  the 
act  of  May  1,  1908,  provides  that  such  reports  shall  be  verified  by  the 
oath  or  affirmation  of  the  president,  etc.,  and  inasmuch  as  now  under 
this  last  act  by  Sec.  108  "persons"  and  "copartnerships"  shall  also 
make  the  reports,  that  therefore  by  necessary  implication,  "persons" 
and  "copartnerships"  were  required  to  report  under  Sees.  3817  and  3818 
Rev.  Stat.,  because  if  now  the  president,  vice  president,  cashier,  secretary 
or  treasurer  under  Sec.  109  shall  verify  the  report,  and  this  applies 
to  "persons"  and  "copartnerships"  as  Sec.  108  would  indicate,  then 
there  is  no  more  inconsistency  or  incongruity  in  holding  that  the  words 
"one  or  more  of  its  officers"  used  in  Sec.  3818  Rev.  Stat.,  may  just  as 
well  apply  to  "persons"  and  "copartnerships"  doing  a  banking  busi- 
ness before  the  passage  of  the  act  of  May  1,  1908,  than  to  hold  as  we 
must  necessarily  hold  that  under  this  last  act  the  words  "president," 
"vice  president,"  etc.,  are  applicable  to  "persons"  and  "copartner- 
ships" doing  a  banking  business  as  well  as  to  corporations. 

But  a  reading  of  Sec.  109  of  the  act  of  May  1,  1908,  discloses  that 
there  is  no  provision  for  a  verification  of  the  report  by  "persons" 
or  "copartnerships"  but  that  the  statement  or  Report  required  to  be 
verified  has  reference  only  to  a  "banking  company,  savings  bank,  society 
or  association  above  named."  The  words  above  named  have  reference 
to  the  same  institutions  named  in  Sec.  108  of  the  said  act.  Section  111 
of  the  act  provides  that  the  superintendent  of  banks  may  call  for 
special  reports  from  the  "companies,"  "societies,"  and  "corporation," 
but  not  from  "persons"  and  "copartnerships." 

By  Sec.  112,  Every  company,  society  or  association  failing  to  make 
or  publish  the  reports  required  by  the  act,  shall  be  subject  to  a  penalty 
of  $100  for  each  day  they  are  delinquent  after  ten  days'  notice,  but  no 
penalty  is  imposed  on  the  "person"  or  "copartnership"  doing  a  bank- 
ing business,  who  fails  to  make  the  reports.  It  would  seem,  therefore, 
that  even  now,  "persons"  and  "copartnerships"  cannot  be  proceeded 
against  for  failure  to  make  these  reports,  although  they  are  specially 
required  so  to  do  by  Sec.  108  of  the  act,  nor  are  they  required  to 
verify  their  reports  so  far  as  the  act  of  May  1,  1908,  is  concerned,  and 
if  this  be  true  under  an  act  which  specifically  enjoins  upon  "persons" 
and  "copartnerships"  the  duty  of  making  these  reports,  how  can  it  be 
claimed  that  where  "persons"  and  "copartnerships"  are  not  mentioned 
in  the  statutes.  Sees.  3817  and  3818,  nevertheless,  by  implication  and 
intendment,  the  word  "institutions"  includes  "persons"  and  "copart- 
nerships" and  requires  them  to  make  reports  through  officers  having 
no  existence? 
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The  court  is  of  the  opinion  that  it  would  be  a  forced  constructicm 
to  give  to  the  word  ''institution/'  the  meaning  contended  for  by  counsel 
for  plaintiff^  and  that  therefore,  the  amended  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  the  defendants 
or  either  of  them. 

Aa  to  the  point  that  the  cause  of  action  is  barred  by  the  statutes 
of  limitations,  I  am  of  the  opinion  that  Judge  Pfleger  must  necessarily 
have  passed  upon  this  question  by  giving  counsel  for  plaintiff  leave 
to  file  the  amended  petition,  and  I  do  not  feel  that  I  am  at  liberty  to 
question  that  decision  of  Judge  Pfleger  even  if  I  were  disposed  to  do  so. 

By  giving  plaintiff  leave  to  file  the  amended  petition,  Judge  Pfleger 
must  have  considered  that  no  new  action  was  commenced  by  the  filing 
of  the  amended  petition,  tint  that  the  amendments  allowed  related  back 
to  the  date  of  the  filing  of  the  petition  and  spoke  as  of  that  date.  The 
petition  was  filed  within  the  statutory  time,  and  if  the  amendments 
relate  back  to  the  date  of  the  filing  of  that  pleading,  then  the  cause 
of  action  set  up  in  the  amended  petition  was  not  barred  by  either  the 
one  year  statute  or  the  three  years'  satute. 

As  to  the  question  of  the  presentation  of  the  claim  of  the  state 
against  the  administrators  of  Charles  H.  Eilgour,  it  appears  that  this 
action  was  commenced  in  the  lifetime  of  Charles  H.  Eilgour  and  if 
there  was  a  good  cause  of  action  against  him  it  was  not  abated  or  dis- 
continued by  his  death,  and  inasmuch  as  an  answer  was  filed  for  him 
as  well  as  for  the  other  defendants,  it  would  seem  that  he  had  thereby 
entered  his  appearance  before  his  death;  and  inasmuch  as  Sec.  5012 
Rev.  Stat,  provides  that  upon  the  disability  of  a  party,  the  court  may 
allow  the  action  to  proceed  by  or  against  his  representative  or  successor 
in  interest ;  and  there  was  an  entry  hy  consent  of  parties  made  in  this 
case  on  February  1,  1907,  suggesting  the  death  of  Charles  H.  Eilgour 
and  reviving  the  action  in  the  name  of  his  administrators  and  ordering 
it  to  proceed  against  them  and  the  other  two  defendants  as  provided 
by  Sec.  5149  Rev.  Stat.  I  am  of  the  opinion  that  the  point  involved 
here  as  to  these  facts  was  settled  adversely  to  the  contention  of  defend- 
ants' counsel  by  the  decision  of  the  Supreme  Court  in  the  case.  Phoenix 
Ins.  Co.  V.  Carnahan,  63  Ohio  St.  258  [58  N.  E.  Rep.  805]. 

For  the  reasons  stated  the  demurrers  and  each  of  them  will  be 
sustained  on  the  ground  that  the  amended  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  the  defendants. 
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SUNDAY  LAWS. 

[Hamilton   Common  Pleas.  August  1,  1908.] 

George  A.  Schuchte  v.  State  op  Omo. 

1.  Opdhisq  Gbocebt  Stobe  and  Enoaqing  in  Common  Labob  bt  Skllino  Qoodb 

NOT   A   WOBK   OF   ChABITT   OB    NeCESSITT. 

On  Sunday,  "engaging  in  common  labor,  by  selling  groceries  and  sausage, 
not  being  a  work  of  necessity  or  charity,"  and  "causing  to  be  opened  on 
said  day  a  place  for  the  transaction  of  business,"  etc.,  constitute  a  dear 
violation  of  Sec.  7033  Rev.  Stat,  and,  in  the  absence  of  satisfactory 
evidence  that  the  sales  made  were  of  a  character  that  would  bring 
them  within  a  proper  definition  of  works  of  necessity  or  charity,  a  con- 
viction will  not  be  set  aside. 

2.  Tbial  fob  Violating  Sunday  Labob  Law  .  as  ,  Fibst  Offense  Pbopeblt  bt 
Matob  Without  Jubt. 

Trial  of  one  accused  of  violating  Sec  7033  Rev.  Stat,  prohibiting  common 
labor  on  the  first  day  of  the  week,  commonly  called  Sunday,  the  aflldavit 
charging  a  first  offense,  the  penalty  for  which  does  not  include  imprison* 
ment,  may  be  had  by  a  mayor  without  a  jury. 

[Syllabus  approved  by  the  court] 

Error  to  Mayor's  court. 

A.  H.  Morrill  and  A.  P.  Foster*  for  plaintiff  in  error. 
T.  H.  Darby,  for  defendant  in  error. 

WOODMANSEE,  J. 

This  cause  comes  into  this  court  on  error  from  the  court  of  the 
mayor  of  Delhi,  Hamilton  county,  Ohio. 
^   The  afiSdavit  in  the  case  charts  two  offenses: 

First.  On  Sunday,  November  10,  1907,  engaging  in  common  labor, 
by  selling  groceries  and  sausage,  not  being  work  of  necessity  or  charity  ^ 
and 

Second,  causing  to  be  opened  on  said  day  a  place  for  the  trans* 
action  of  business,  to  wit:  selling  tobacco,  sausages  and  other  goods. 

This  proceeding  is  brought  under  Sec.  7033  Rev.  Stat.,  which  pro- 
vides as  follows : 

'*  Whoever,  being  fourteen  years  of  age,  engages  in  common  labor 
on  the  first  day  of  the  week,  commonly  called  Sunday;  and  whoever^ 
being  over  fourteen  years  of  age,  shall  open  or  cause  to  be  opened  any 
building  or  place  for  the  transaction  of  business  on  the  first  day  of  the 
week  commonly  called  Sunday,  •  •  •  shall  on  complaint  made 
within  ten  days  thereafter  and  upon  conviction,  be  fined,  for  the  first 
offense,  twenty-five  dollars. 

"But  this  section  does  not  apply  to  or  embrace  work  of  necessity 
or  of  charity,  and  does  not  extend  to  persons  who  conscientiously  ob- 
serve the  seventh  day  of  the  week  as  the  Sabbath,  and  who  do  in  fact 
abstain,  on  that  day,  from  the  doing  of  the  things  herein  prohibited 
on  Sunday." 
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Trial  was  had,  and  the  mayor  found  plaintiff  in  error  guilty,  and 
fined  him  $50  and  costs. 

It  is  sought  to  set  aside  said  finding  and  sentence  of  the  court, 
because  of  various  alleged  errors  in  the  proceeding  Before  the  mayor, 
as  set  out  in  the  petition  in  error  filed  herein. 

This  court  finds  that  the  mayor  of  Delhi  had  jurisdiction  to  try 
this  cause,  and  that  it  was  not  triable  by  jury,  for  the  reason  that  the 
penalty,  being  for  a  first  offense  as  charged  in  the  affidavit,  did  not 
include  imprisonment. 

A  careful  examination  of  the  evidence  discloses  that  plaintiff  in 
error  did  keep  his  place  of  business,  which  was  a  grocery,  open  on  Sun- 
day, November  10,  1907,  for  the  transaction  of  business.  Aside  from 
the  technical  defenses  made  at  the  trial,  the  chief  defense  is  that  the 
store  was  kept  open  because  it  was  a  work  of  necessity,  and  the  offense 
charged  thereby  came  under  the  exception  provided  by  the  statute. 
This  law  was  originally  passed  by  the  Ohio  legislature  in  1831  (29  0.  L. 
161),  was  slightly  amended  in  1864  (61  0.  L.  104),  and  was  again 
amended  and  put  in  its  present  form  in  1898  (93  0.  L.  358). 

"What  are  works  of  necessity,  contemplated  in  the  statute?  We 
must  not  place  upon  it  any  strict  construction,  and  say  it  applies  only 
to  services  rendered  in  caring  for  our  **  personal  safety  and  the  safety 
of  our  property."  Measured  by  this  rule  is  it  a  work  of  necessity  for 
-a  grocer  to  carry  on  his  ordinary  business  on  the  first  day  of  the  weekt 
A  necessity  4«ferring  to  a  circumstance— to  an  act,  is  that  which  is 
unavoidable— that  which  is  inevitable.  This  is  the  dictionary  definition. 
The  fact  that  the  grocers  of  Ohio  almost  universally  do  not  carry  on 
business  more  than  six  days  in  the  week  would  lead  us  to  infer  that 
they  find  no  necessity  to  do  otherwise.  Special  sales  made  by  grocers 
under  certain  circumstances  on  Sunday  might  come  within  the  classifi- 
cation of  a  necessity,  but  to  keep  the  store  open  for  the  purpose  of 
celling  to  all  who  may  come  is  in  law  considered  not  to  be  a  necessity, 
and  such  act  is  a  violation  of  this  statute.'  In  the  case  before  us  the 
evidence  does  not  show  the  necessity  of  any  sales  made  on  the  day  in 
question.  If  the  defendant  wants  to  escape  the  penalty  of  the  law  by 
reason  of  the  fact  that  the  sales  made  were  a  matter  of  necessity  it  is 
for  him  to  establish  the  same  by  proper  evidence.  In  this  he  has  totally 
failed.  The  evidence  in  this  case  does  not  even  disclose  that  the  articles 
sold  were  to  be  used  on  the  day  of  purchase.  In  other  words,  so  far 
as  the  evidence  discloses,  the  articles  could  have  been  purchased  the  day 
before  or  a  day  later  without  working  either  any  inconvenience  or 
hardship  to  the  purchaser. 

The  policy  of  the  law  seems  to  be  to  require  our  people  to  abstain 
from  Sunday  purchases,  which  it  is  claimed  can  be  done,  by  laying 
in  on  Saturday  supplies  sufficient  for  Sunday.    The  effort  to  prove 
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that  certain  people  must  have  a  place  to  buy  their  groceries  on  Sunday, 
"because  they  cannot  buy  on  Saturday,  is  not  convincing.  But  if  all 
this  were  true  it  would  not  justify  keeping  the  store  open  for  the  gen- 
eral ''transaction  of  business/'  as  charged  in  the  affidavit. 

It  is  not  a  necessity  to  buy  anything  on  the  first  day  of  the  week, 
which  by  the  exercise  of  proper  care  might  be  purchased  on  the  day 
previous.  Sales  to  be  a  matter  of  necessity  must  be  of  things  which 
reasonable  foresight  would  not  require  you  to  purchase  some  other  day, 
such  as  drugs  and  medicines. 

If  the  plaintiff  in  error  shall  be  permitted  to  keep  his  place  of 
business  open  seven  days  in  the  week,  then  all  like  places  of  business 
should  have  the  same  privilege.  We  do  not  believe  that  anyone  would 
elaim  such  a  condition  to  be  a  compliance  with  the  Ohio  law. 

By  agreement,  the  proprietors  of  stores  in  like  business  in  the 
same  community,  or  in  the  same  sections  of  a  city,  often  remain  closed 
at  certain  times,  as,  for  instance,  on  Saturday  afternoons  during  July 
and  August,  that  their  employes  may  be  freed  for  a  time  from  the  exact- 
ing duties  of  the  week.  If  another  merchant  comes  into  that  community 
to  carry  on  the  same  business,  he  is  not  a  party  to  the  agreement,  and 
is  not  bound  to  remain  closed  on  Saturday  afternoons  in  July  and 
August;  but  if  public  sentiment  is  in  favor  of  closing  the  same  stores 
on  Saturday  afternoons,  and  the  legislature  moulds  that  public  senti- 
ment into  a  law,  and  by  a  legal  statute  provides  that,  ''He  who  keeps 
open  any  building  for  the  transaction  of  business  on  Saturday  after- 
noons for  the  months  of  July  and  August  of  each  year,  shall  on  con- 
viction be  punished  by  fine  or  imprisonment,"  then  the  merchants  who 
want  to  treat  their  clerks  generously  can  do  so,  and  at  the  same  time 
protect  themselves  from  unfair  competition  by  enforcing  the  law.  A 
law  of  this  kind  is  exactly  the  same  as  the  one  prohibiting  open  stores 
on  the  first  day  of  the  week— both  "being  founded  on  principles  of 
public  policy  alone." 

I  quote  from  Judge  Thurman  in  Bloom  v.  Richards,  2  Ohio  St.  387, 
as  follows: 

"The  statute  prohibiting  common  labor  on  the  Sabbath,  could  not 
stand  for  a  moment  as  the  law  of  this  state  if  the  sole  foundation  was 
the  Christian  duty  of  keeping  that  day  holy,  and  its  sole  motive  to 
enforce  the  observance  of  that  duty.  It  is  to  be  regarded  as  a  mere 
municipal  or  police  regulation,  whose  validity  is  neither  strengthened 
nor  weakened  by  the  fact  that  the  day  of  rest  it  enjoins  is  the  Sabbath 
day. 

"It  is  not  to  be  understood,  that  because  a  Sunday  contract  may 
be  valid,  therefore  business  may  be  transacted  upon  that  as  upon  other 
days;  as,  for  instance,  by  a  merchant,  not  of  the  excepted  class.  To 
wait  upon  his  customers  and  receive  and  sell  his  wares,  is  the  common 
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labor  of  a  merchant,  and  there  is  a  broad  distinction  between  pursuing^ 
this  avocation,  and  the  case  of  a  single  sale  out  of  the  ordinary  course 
of  business."  - 

It  would  have  been  an  easy  matter  to  have  affirmed  the  judgment 
in  this  case  without  an  opinion,  but  as  I  have  before  me  a  number  of 
cases  involving  the  same  points,  I  have  felt  disposed  to  go  fully  into 
an  interpretation  of  the  statute,  as  I  understand  it,  and  to  thoroughly 
examine  the  decisions  of  other  courts  on  this  and  like  statutes.  This- 
case,  involving  questions  of  law,  as  well  as  of  fact,  has  given  the  court 
opportunity  to  make  a  more  general  review  of  the  case  than- would 
otherwise  be  possible  or  proper. 

This  court  has  carefully  examined  the  decisions  of  the  courts  of 
various  states  of  the  Union,  and  this  opinion  is  in  absolute  harmony 
with  the  same.  There  is  not  a  single  decision  to  the  contrary  that  has. 
come  to  the  attention  of  this  court.  Special  attention  has  been  given 
to  the  cases  reported  in  Bloom  v.  Richards,  supra;  Hale  v.  State,  58  Ohio 
St.  676  [51  N.  B.  Eep.  154] ;  Hamaton  v.  State,  78  Ohio  St.  76  [84r 
N.  E.  Rep.  601] ;  Commonwealth  v.  Waldman,  140  Pa.  St.  89,  98  [21 
Atl.  Bep.  248;  11  L.  B.  A.  563] ;  Commonwealth  v.  Crowley,  145  Mass. 
430  [14  N.  E.  Rep.  459]. 

The  case  of  Commonwealth  v.  Crowley,  supra,  is  strictly  in  point. 
Crowley  was  prosecuted  under  the  statute  making  it  an  offense  to- 
keep  open  a  shop  '^for  the  purpose  of  doing  business  therein,  the  same 
not  Being  then  and  there  works  of  necessity  or  charily."  The  defense 
was  made  under  an  amendment  to  the  statute  that  exempted  bakers- 
for  selling  their  own  product  during  certain  hours  of  the  day.  The  de- 
fendant kept  a  shop  for  the  purpose  of  selling  groceries,  fancy  articles, 
bread,  pastry  and  milk.  He  was  found  guilty,  and  the  Supreme  Court 
sustained  the  finding,  holding  that  what  was  done  was  not  a  work  of 
necessity,  and  in  that  case  did  not  come  under  the  exception.  The 
court  said  to  hold  otherwise  '*  would  allow  a  large  portion  of  the  grocers 
and  provision  dealers  of  the  commonwealth  to  open  their  shops  on  Sun- 
day." 

"We  do  not  make  the  law,  our  duties  are  limited  to  interpreting 
it,  and  we  feel  ourselves  bound  by  the  construction  which  our  predeces- 
sors have  placed  upon  the  act  for  nearly  a  century." 

So  it  is,  this  court  finds  the  law.  If  modem  civilization  requires 
the  putting  aside  of  these  restraints,  it  can  only  be  done  by  an  appeal 
to  the  law  making  power.  The  courts  cannot  make  the  law.  The 
province  of  the  judge  is  to  interpret  the  law  as  he  finds  it. 

It  IS  clearly  established  in  the  bill  of  exceptions  that  the  plaintiff 
in  error  opened  or  caused  to  be  opened  his  store  for  the  transaction  oT 
business  on  November  10,  1907,  which  was  the  first  day  of  the  week,. 
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and  the  same,  in  no  way,  comes  under  either  of  the  exceptions  provided 
by  the  statute.    The  claim  of  the  plaintiff  in  error  that  it  was  a  work 
of  necessity  is  not  sustained  by  the  evidence. 
Judgment  affirmed. 


BONDS,  EQUITY— MUNICIPAL  CORPORATIONS. 

[Superior  Court  of  Cincinnati,  June,  1909.] 
Citizens  Nat.  Bank  v.  Cincinnati. 

1.  "Inadykbtencb"  of  Owneb  of  Bond  not  "AccmsNT"  fob  which  Equitt  wnx 
Obdeb  Reissue. 

Accident  attributable  to  one's  own  carelessness  or  neglect  Is  not  within  the 
conception  of  the  term  for  relief  against  which  equity  aftords  a  remedy. 
Hence,  a  court  of  equity  cannot  compel  a  municipal  corporation  to  sub- 
stitute or  reissue  one  of  its  bonds  and  coupons  in  place  of  one  lost  or 
misplaced  through  "inadvertence"  of  the  purchaser  thereof. 

2.  MtJNiGiPALiTT  Cannot  be  Requibbd  to  Assume  Inobeased  Bubden  of  Casing 

FOB   INDEMNITT. 

The  increased  burden  imposed  upon  a  municipality  by  the  substitution  or 
reissue  of  a  lost  municipal  bond,  of  caring  for  and  watching  the  indem- 
nity given  therefor  through  its  ever  changing  officers,  for  a  period  of 
forty-six  years,  cannot  Justly  be  imposed  by  a  court  of  equity,  especially, 
since  the  owner  admits  its  loss  was  caused  through  his  own  inadvertence 
and  not  through  any  fault  of  the  municipality. 

3.  Bquitt  Cannot  Pomfel  Munigipalitt  to  Act  Betond  its  Powebs. 

The  municipality  having  no  power  to  reissue  a  lost  municipal  bond  of  a 
still  outstanding  issue,  a  court  of  equity  has  no  power  to  decree  a  "re- 
newal of  the  legal  evidence  of  the  debt"  or  "mandatory  injunction"  to 
compel  the  issuance  of  a  substitute  or  a  reissued  bond. 

[Syllabus  approved  by  the  court] 

Demubbeb  to  petition  for  injunction. 

Paxton,  WaiTins:ton  &.  Sea8ons:ood,  attorneys  for  plaintiff. 

Adams  Equity  (8  ed.)  167;  New  Orleans^  J.  &  G.  N.  By.  v. 
Mississippi  College,  47  Miss.  560;  Chesapeake  &  0.  Canal  Co.  v.  Blair, 
45  Md.  102;  Shugars  v.  Skugars,  105  Md.  336  [66  AtL  Eep.  273]; 
McMiUan  v.  Edwards,  75  N.  C.  81;  CotUin  v.  Byan,  47  Cal.  71;  Churdi 
V.  Stevens,  56  Misc.  572  [107  N.  T.  Supp.  310] ;  Martin  v.  Piano  & 
Organ  Co.  151  Ala.  289  [44  So.  Bep.  112] ;  Auditor  v.  Johnson,  1  Hen. 
&  M.  (Va.)  536;  Bogan  v.  Watertown,  30  Wis.  259;  2  Beach,  Pub. 
C!orp.  959,  Sec.  928;  Newark  v.  Elliott,  5  Ohio  St.  114;  Craig  v.  Chicot 
Co.  40  Ark.  233;  Mt.  Vernon  v.  State,  71  Ohio  St  428  [73  N.  E.  Rep. 
515;  104  Am.  St.  Bep.  783] ;  Portland  Sav.  Bank  v.  EvansviUe,  25  Fed. 
Bep.  389;  Bank  of  ChiUicothe  v.  ChiUicothe,  7  Ohio  (pt.  2)  31  [80  Am. 
Dec.  185] ;  United  States  v.  New  Orleans,  98  U.  S.  381  [25  L.  Ed.  225]. 

Qeoffrey  Qoldsniitht  for  the  demurrer. 
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JIOFFHEIMER,  J. 

Plaintiff,  a  national  bank  of  Cincinnati,  seeks  the  eqnitable  inter* 
vention  of  this  court,  and  asks  that  the  court  compel  the  defendants- 
to  issue  to  plaintiff  a  substitute  bond  in  place  of  one  alleged  to  have 
been  misplaced  by  it. 

In  its  petition  it  asserts  ownership  of  a  certain  coupon  bond  issued 
and  sold  by  the  city  of  Cincinnati  on  June  1,  1905,  in  the  sum  of 
$500,  with  interest  at  3 1-2  per  cent  per  annum,  payable  semiannually, 
in  December  and  June  of  each  succeeding  year,  the  bond  itself  matur* 
ing  in  June,  1955.  The  bond  was  one  of  seven  hundred  of  a  similar 
issue,  and  was  numbered  649.  It  was  issued  in  accordance  with  ordi- 
nance 819,  duly  passed  by  the  council  of  the  city  of  Cincinnati,  and  it 
was  duly  signed  by  the  mayor  of  the  city.  The  bond  and  coupons  are 
negotiable  by  delivery.  It  was  purchased  in  the  open  market  Decem- 
ber 28,  1905,  after  one  coupon  had  been  paid.  Before  the  arrival  of 
the  next  interest-paying  period,  plaintiff  '^through  inadvertence  had 
mislaid  said  bond''  (petition),  and  since  then  no  coupons  have  been 
paid.  At  some  time  after  the  loss  or  misplacing  of  the  bond,  plaintiff 
requested  of  defendants  a  substitute  or  reissued  bond,  and  it  offered, 
upon  such  substitution  or  reissuance,  to  give  the  defendants  proper 
indemnity.  Defendants  refused  to  comply  with  such  request,  and  there- 
after, on  August  13,  1908,  suit  was  brought  in  this  court  to  compel 
defendants  to  substitute  or  reissue  a  bond  of  the  value  of  the  one 
alleged  to  have  been  lost,  and  incidentally  judgment  was  asked  for  the 
coupons  that  had  fallen  due. 

To  this  petition  the  defendants  filed  a  joint  and  general  demurrer, 
and  the  question  presented  to  the  court,  stripped  of  all  verbiage,  is 
this :  Has  this  court,  sitting  in  chancery,  the  power,  under  the  circum- 
stances of  this  case,  to  compel  defendants  to  substitute  or  reissue  a 
bond  in  place  of  the  one  lost  or  misplaced,  and  if  there  is  power  resi- 
dent in  the  court  so  to  do,  are  the  circumstances  of  this  case  such  aa 
warrant  the  exercise  of  the  power  t 

The  defendants,  arguendo,  contend  that  no  relief  should  be  af- 
forded the  plaintiff,  because  of  laches;  that  plaintiff's  remedy  is  at 
law,  and  not  in  equity;  that  while  there  may  be  relief  in  equity  in 
typical  cases  of  ''accident,"  this  is  not  such  a  case,  because  it  presents 
points  of  difference,  which  will  be  noted  in  the  course  of  the  opinion. 

Since  plaintiff  predicates  its  claim  for  relief  on  an  instrument 
alleged  to  be  owned  by  it  and  alleged  to  be  lost  or  misplaced,  the  relief 
sought  comes  under  the  head  of  ** accident,"  a  head  of  equity  that  ia 
**very  ancient  and  coeval  with  the  existence  of  equity  itself." 

Assuming  that  equity  has  jurisdiction  to  grant  relief  on  the  ground 
of  accident,  are  the  circumstances  such  as  to  warrant  its  exercise  heret 

Originally,  before  the  equitable  doctrines  had  been  fully  developed 
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and  defined,  the  jurisdiction  growing  out  of  ** accident"  was  understood 
to  embrace  every  kind  of  accident  in  which  an  unexpected  result  had 
been  produced  by  accident— in  a  word,  every  kind  of  misfortune  was 
included.    Lord  Coke,  4  Inst.  84. 

But  Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence,  directs 
attention  to  the  error  of  Lord  Coke  (Sec.  825  and  notes),  and  in  formu- 
lating a  definition  to  cover  ** accident,"  expresses  an  important  limi- 
tation. 

While  the  author  confesses  the  difficulties  that  prevent  an  accurate 
definition,  because  of  the  essential  elements  to  be  considered,  the  diffi- 
culty that  causes  the  courts  generally  to  refrain  from  attempting  any 
definition,  nevertheless  one  thing  is  made  clear,  and  that  is,  that  the 
thing  complained  of  as  the  ''accident,"  must  be  an  unforeseen  and 
unexpected  event,  occurring  external  to  the  party  affected  by  it  and 
of  which  his  own  agency  is  not  the  proximate  cause,  (Italics  the 
author's.) 

In  Smith's  Manual  of  Eq.  Jurisp.  36,  it  is  stated  that  ''accident 
is  an  unforeseen  and  injurious  occurrence  not  attributable  to  mistake,. 
neglect,  or  misconduct." 

Not  only  these  definitions,  but  the  cases  hold  that  no  relief  is 
granted  on  the  ground  of  accident  where  the  alleged  accident  is  the 
result  of  plaintifl^'s  own  fault  or  carelessness.  (Pomeroy,  Eq.  Jurisp. 
Sec.  828,  and  cases  cited.) 

It  appearing  from  the  petition  itself  that  the  bond  in  question 
was  lost  through  plaintiflp's  inadvertence,  (synonymous  with  heedless- 
ness, inattention,  carelessness,  Century  Dictionary)  equity  would  prob- 
ably be  very  slow  to  say  that  the  misplacing  of  a  bond  through  inad- 
vertence was  an  "accident." 

But  even  where  it  appears  that  there  was  an  accident  as  equity^ 
understands  it,  the  jurisdiction  in  equity  because  of  accident  will  not 
be  exercised  against  a  party  who  is  equally  entitled  to  protection  with 
the  one  who  seeks  relief  from  the  effects  of  accident.  Pomeroy,  Eq. 
Jurisp.  Sec.  829. 

In  view  of  such  principle,  ought  this  court  to  ^lieve  the  plaintiff 
from  the  effects  of  what  it  is  not  clear  is  an  accident,  where  it  is  mani- 
fest that  to  do  so  will  work  hardship  and  inconvenience  to  the  other 
party? 

The  municipal  bond  here  in  question  and  its  coupons  bleing  ne- 
gotiable (Clark  V.  Janesville,  1  Biss.  98  [4  Am.  L.  Beg.  591;  5  Fed.  Cas. 
962] ),  is  good  as  against  the  city  in  the  hands  of  a  subsequent  bona  fide 
taker  for  value  before  maturity.  (Elizabeth  (City)  v.  Force,  29  N.  J.  Eq, 
287),  and  the  city  having  been  notified  of  the  loss,  it  seems  is  not  pro- 
tected by  the  subsequent  payment  of  coupons  to  one  who  does  not  show 
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himself  a  bona  fide  purchaser  for  value  before  maturity.    Bainhridge 
V.  Louisville,  83  Ky.  285  [4  Am.  St.  Rep.  153]. 

Throughout  the  life  of  this  bond,  therefore,  that  is,  for  a  period 
of  forty-six  years,  the  city,  through  no  fault  of  its  own,  but  through 
plaintiff's  inadvertence,  has  already  the  burden,  in  order  to  protect 
itself,  of  ascertaining  whether  the  presenter  of  a  coupon  is  a  bona  fide 
purchaser  before  maturity. 

Considering  this  increased  burden  which  defendant  must  now 
necessarily  assume,  and  all  without  any  fault  on  its  part,  and  consider- 
ing, further,  the  character  of  this  defendant,  that  it  is  a  "municipal 
corporation  with  ever  changing  officers,  the  difficulties,  because  of  such 
fact,  that  would  necessarily  lie  in  the  way  of  caring  for  and  watching 
the  indenmity  and  of  giving  attention  to  its  sufficiency  during  the 
ensuing  forty-six  years,  it  would  seem  to  me,  in  view  of  the  principle 
just  referred  to,  that  the  situation  is  such  as  to  justify  the  court  in 
refusing  relief,  because  of  the  ground  upon  which  it  is  sought,  to  say 
nothing  of  the  claim  by  defendant  that  plaintiff  was  further  guilty 
of  laches. 

But  if  it  appear  that  the  court  is  wZ^ro-conservative  in  this  de- 
duction, and  if  it  can  be  said  that  plaintiff  is  not,  for  the  reasons 
stated,  disqualified  from  invoking  the  equitable  mtervention  of  this 
court,  I  am  still  unable  to  understand  how  this  court,  by  a  decree  in 
equity,  or  by  a  mandatory  injunction,  can  grant  the  relief  asked  and 
thereby  compel  these  defendants  to  do  an  act  which  officially  they  are 
without  power  to  do. 

Counsel  for  the  city,  for  the  purpose  of  testing  the  applicability 
of  mandatory  injunction  when  invoked  as  against  a  municipality  and 
its  officers,  likens  the  same  (and  the  authorities  show,  very  properly)  to 
the  legal  writ  of  mandamus.  26  Cyc.  Law  &  Proced.  143,  and  cases 
cited. 

And  authorities  are  cited  to  show  that  the  writ  does  not  issue 
unless  it  appear  that  the  party  to  be  coerced  had  the  plain  power  to 
do  the  act.  Brownsville  (Comrs.)  v.  Loague,  129  U.  S.  493  [32  L. 
Ed.  780] .  And  that  the  act  must  be  ministerial  and  not  involve  dis- 
cretion and  judgment.  United  States  v.  Seaman,  58  U.  S.  (17  How.) 
225  [15  L.  Ed.  226]. 

That  these  defendants  as  officials  had  no  authority  or  plain  power 
to  do  the  thing  requested  would  seem  to  follow,  from  an  examination 
of  the  statutes  which  deal  with  the  issuance  of  bonds,  and  from  what 
this  court  has  heretofore  said  in  Cincinnati  v.  Railway,  16  Dec.  628 
(4  N.  S.  217),  affirmed  by  the  Supreme  Court,  LouisvUle  &  N.  By.  v. 
Cindnv^ti,  76  Ohio  St.  481,  that  municipalities  have  only  those  powers 
which  are  expressly  granted  and  those  necessarily  implied  from  express 
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grants;  that  all  powers  are  strictly  construed  and  all  doubtful  claims 
of  power  are  resolved  against  the  exercise  of  the  power. 

Examination  of  the  various  statutes  which  govern  the  city  officials 
in  the  issuance  of  bonds,  (see  Ellis'  Code,  3  ed.,  274  to  302  inclusive) 
reveals  no  section  By  which  express  authority  is  conferred  to  substitute 
or  reissue  a  bond,  and  I  am  unable  to  imply  such  power  from  the  power 
to  iasue  the  original  bond. 

Cases  which  hold  that  the  power  is  implied  to  take  up  a  certain 
issue  before  maturity  and  reissue  in  its  stead,  are  certainly  not  author- 
it}^  for  reissuing  or  substituting  a  bond  for  an  outstanding,  continuing 
primary  obligation. 

Thus  Rogan  v.  Watertotvn,  30  Wis.  259,  Syl.  8,  cited  by  plaintiff, 
is  to  be  distinguished. 

As  said  in  2  Beach,  Pub.  Corp.  Sec.  928,  '^When  the  municipality 
has  the  power  to  issue  bonds,  and  they  have  been  issued,  it  may  sub- 
stitute other  bonds  of  the  same  nature  in  their  stead— may  change 
Jhe  form  but  not  the  substance  of  its  liability." 

In  other  words,  in  those  cases,  the  original  power  to  issue  lionds 
is  not  exhausted  because  the  reissued  bonds  are  in  effect  made  in  pur- 
suance of  the  grant  of  power,  the  form  of  the.  obligation  alone  being 
changed.  Consequently  the  power  has  not  been  exhausted.  Here,  how- 
ever, there  is  no  question  of  surrender  of  the  original  primary  issue 
and  of  its  cancellation.  Indeed,  the  bond  as  originally  issued  by  the 
city  is  still  outstanding  and  is  a  continuing  primary[  liability,  and  cer- 
tainly Ha!  to  it  and  the  loan  evidenced  by  it  there  has  been  a  complete 
exhaustion  of  power. 

The  plaintiff  contends,  however,  that  the  relief  asked  for  does 
not  concern  itself  with  the  exercise  of  municipal  power,  but  that  the 
question  is,  since  the  defendant  may  **sue  and  be  sued,"  (Sec.  1536-100 
Rev.  Stat.),  whether  the  city  may  be  compelled,  like  any  ordinary  in- 
dividual, and  in  the  manner  sought  by  plaintiff,  to  acknowledge  its 
lawful  obligation. 

In  other  words,  cannot  this  court,  in  the  manner  sought  by  plain- 
tiff, ** decree  renewal  of  the  legal  evidence  of  the  debt,'*  which  primarily 
was  evidenced  by  the  misplaced  bondf 

Conceding  that  the  city  may  "sue  and  be  sued,"  I  take  it,  that 
this  paragraph  must  have  reference  to  some  power  which  it  has,  either 
express  or  implied,  and  I  fail  to  understand  how  that  section  can  con- 
fer any  new  pouter  on  these  defendants  with  reference  to  issuing  bonds, 
and  since  there  is  no  express  or  implied  power  by  which  these  officials 
could  voluntarily  do  what  plaintiff  now  seeks  to  compel  them  to  do, 
whether  we  term  the  relief,  "a  decreeing  of  renewal  of  the  legal  evi- 
dence of  the  debt,"  or  ** mandatory  injunction"  to  compel  the  issuance 
44  Dec.    Vol.  19 
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of  a  substitute  or  a  reissued  bond,  it  w&uld  seem  to  me  the  result  would 
still  be  the  same,  for  in  either  event  the  court,  by  judicial  decree,  would 
be  attemptinfs:  to  do  an  act  smacking  pf  the  legislative  in  character,  and 
tantamount  to  investing  these  officials  with  powers  which,  under  the 
law,  they  have  not. 

It  is  this  very  lack  of  power  in  defendants,  a  municipal  corpora- 
tion, and  municipal  officers  sitting  in  their  official  capacity,  to  volun- 
tarily do  what  plaintiff  asks  this  court  to  compel  them  to  do,  that  dis- 
tinguishes this  case  from  what  we  may  term  the  typical  case  in  ''acci- 
dent," where  the  court's  power  is  invoked  to  compel  the  doing  of  an 
act  by  private  individuals  which  act  the  individuals  could  voluntarily 
have  done;  and  it  is  this  difference  which  renders  it  impossible  for  a 
court  of  equity  to  grant  the  relief  sought,  even  if  the  occasion  would 
seem  to  justify  it. 

Diligent  search  of  the  authorities  faUs  to  reveal  a  single  direct 
precedent  to  sustain  the  contention  of  the  plaintiff  against  a  municipal- 
ity or  its  officers. 

Craig  v.  Chicot  Co.  40  Ark.  233,  cited  by  plaintiff,  was  an  action 
at  law,  and  the  court,  in  interpreting  the  statute  which  conferred  the 
power,  interpreted  the  word  "script"  as  including  the  word  "war- 
rants." In  Auditor  v.  Johnson,  1  Hen.  &  Munf.  (Va.)  536,  what  was 
said  as  to  decreeing  renewal  of  legal  evidence  secflis  to  be  mere  dictum, 
and  the  case,  which  is  an  old  one,  appears  to  have  been  nowhere  fol- 
lowed. 

Rogan  v.  Wateriown  has  already  been  distinguished,  supra.  And 
no  other  case  cited  by  plaintiff  affords  this  court  any  basis  to  indirectly 
confer  any  power  on  these  defendants  by  "a  decree  to  renew  evidence 
in  the  manner  prayed  for,"  or  by  "mandatory  injunction"  to  do  a 
thing,  which  as  officials  these  defendants  have  neith/er  any  express  or 
implied  authority  in  the  law  to  do. 

It  IS  suggested  by  defendants  that  plaintiff  is  not  without  remedy 
at  law;  that  it  is  amply  protected  on  its  chose  and  action,  and  that 
the  law  provides  a  method  for  perpetuating  testimony. 

But  whether  the  law  affords  plaintiff  a  complete  remedy,  or  not, 
or  whether  relief  must  be  sought  through  a  legislative  enabling  act,  I 
do  not  now  undertake  to  determine.  What  I  do  determine  is,  that 
for  the  reasons  given,  this  court  cannot  entertain  the  action,  and  that 
there  is  no  power  resident  in  this  court  to  grant  the  primary  relief 
sought,  and  that,  consequently,  there  can  be  no  judgment  on  the  cou- 
pons due,  which  is  the  incidental  relief  sought. 

The  demurrers  are  accordingly  sustained  and  the  petition  dis- 
missed. 
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INTERSTATE  COMMERCE. 

[Franklin  Common  Pleas,  April,  1909.] 

-   Ann  Arbor  By.  et  al.  v.  Railroad  Commission  of  Oma 

1.  State  is  Without  Authority  to  Rbqulate  Cab  Sebtigb  Intebstate  Com- 
MEBCB  ON  Interstate  Rah^wats. 

The  state  has  the  right  to  the  service  of  interstate  railways  in  intrastate 
commerce  and  through  its  railway  commission  may  make  reasonable 
rules  regulating  intrastate  service  thereon;  but  it  has  no  power  to  restrict 
interstate  shipments  over  interstate  commerce  railways  by  car  service 
rules,  as  such  regulations  are  within  the  exclusive  province  of  Uie  federal 
authorities. 

2.  Public  Ratheb  than  Local  Interest  Contbols  Regulations  as  to  Use  or 
Railway  Cabs. 

The  interest  of  the  general  8hlt>ping  public,  which  demands  the  greatest 
possible  dispatch  in  the  movement  of  cars  engaged  in  interstate  com- 
merce, rather  than  the  convenience  of  local  shippers,  is  the  controlling: 
principle  to  be  applied  in  the  determination  of  what  are  reasonable 
regulations  as  to  demurrage  charges  and  free  time  to  consignees  un- 
loading cars. 

8.  Demxtbbaoe  Chabges  Cannot  be  Imposed  on  Intebstate  Commerce  by  State 

AUTHOBITIES. 

Demurrage  charges,  as  respects  matters  of  interstate  commerce,  are  within 
the  control  of  the  interstate  commerce  commission,  the  state  railwasr 
commission  having  no  power  to  impose  such  charges  on  interstate  com- 
merce. 

[Syllabus  approved  by  the  court] 

Demurrer  to  petition. 

J.  F.  Wilson,  C.  O.  Hunter,  Edward  Colston,  T.  W.  Reath*  F. 

A.  Durban,  Squires,  Sanders  fi:  Dempsey,  for  plaintiffs. 

U.  Q.  Denman,  Atty.  Oen.,  O.  B*  Harrison  and  J.  R.  Horst,  for 

defendants: 

The  power  of  the  state  to  legislate  with  respect  to  its  internal 
affairs;  this  includes  the  power  to  regulate  a  multitude  of  things  in- 
cidental to  interstate  commerce  and  connected  therewith.  It  has  such 
authority  by  virtue  of  it«  police  power.  Cooley  v.  Philadelphia  {Bd. 
of  Wardens),  53  U.  S.  (12  How.)  299  [13  L.  Ed.  996] ;  Mobile  Co.  v, 
Kimiall,  102  U.  S.  691  [26  L.  Ed.  238] ;  Louistnlle  &  N.  By.  v.  Ken- 
tucky, 161  U.  S.  677  [16  Sup.  Ct  Rep.  714;  40  L.  Ed.  849] ;  Erb  v, 
Morasch,  177  IT.  S.  584  [20  Sup.  Ct.  Rep.  819;  44  L.  Ed.  897] ;  Chicago, 

B.  &  Q.  By,  V.  loxva,  94  U.'  S.  155  [24  L.  Ed.  94] ;  Bennington  v. 
Georgia,  163  IJ.  S.  299  [16  Sup.  Ct  Rep.  1086;  41  L.  Ed.  166] ;  Penn- 
sylvania By.  V.  Hughes,  191  U.  S.  477  [24  Sup.  Ct.  Rep.  132;  48  L.  Ed. 
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268] ;  Richmond  &  A.  By.  v.  Tobacco  Co.  169  U.  S.  311  [18  Sup.  Ct 
Rep.  335;  42  L.  Ed.  759];  Wisconsin,  M.  &  P.  By.  v.  Jacobson,  179 
U.  S.  287  [21  Sup.  Ct.  Rep.  115;  45  L.  Ed.  194] ;  Chicago,  M.  cfe  8t  P. 
By.  V.  Solan,  169  U.  S.  133  [18  Sup.  Ct.  Rep.  289;  42  L.  Ed.  688] ; 
Cleveland,  C.  C.  it  8L  L.  By.  v.  Illinois,  177  U.  S.  514  [20  Sup.  Ct. 
Rep.  722;  44  L.  Ed.  868] ;  Hooper  v.  California,  155  U.  S.  648  [15  Sup, 
Ct.  Rep.  207;  39  L.  Ed.  297];  Williams  v.  Fears,  179  U.  S.  270  [21 
Sup.  Ct.  Rep.  128;  45  L.  Ed.  186] ;  New  York  v.  Knight,  192  U.  S.  21 
[24  Sup.  Ct.  Rep.  202;  48  L.  Ed.  325] ;  Hopkins  v.  United  States,  171 
TL  S.  578  [19  Sup.  Ct.  Rep.  40;  43  L.  Ed.  290] ;  Bagg  v.  Bailway,  109 
N.  C.  279  [14  S.  E.  Rep.  79;  14  L.  R.  A.  596;  26  Am.  St  Rep.  569]. 

The  railroad  commission  of  Ohio  is  a  body  authorized  by  law  to 
regulate  railroads  within  the  state.  This  includes  the  power  to  make 
regulations  affecting  both  intrastate  and  interstate  carriers.  While  it 
cannot  regulate  inteijstate  commerce  it  may  make  orders  affecting  inter- 
state carriers  and  control  local  services,  although  such  services  may 
be  connected  with  interstate  commerce.  Stone  v.  Loan  dt  Tnist  Co. 
116  U.  S.  307  [6  Sup.  Ct.  Rep.  334;  29  L.  Ed.  636] ;  State  v.  Terminal 
Co.  41  Pla.  377  [27  So.  Rep.  225] ;  Stone  v.  Bailway,  62  Miss.  607  [52 
Am.  Rep.  193] ;  Chicago,  B.  &  Q.  By.  v.  Dey,  38  Fed.  Rep.  656;  State 
v.  Bailway,  40  Minn.  353  [42  N.  W.  Rep.  21] ;  Minneapolis  &  St.  L. 
By.  v.  Bailroad  &  Warehouse  Com.  44  Minn.  336  [46  N.  W.  Rep.  559] ; 
Bailroad  Commissioners  v.  Bailway  A  Nwo.  Co.  17  Ore.  65  [19  Pac. 
Rep.  702 ;  2  L.  R.  A.  195] ;  State  v.  Bailway,  86  Iowa  641  [53  N.  W. 
Rep.  323] ;  New  London  North.  By.  v.  Bailway,  102  Mass.  386;  State 
V.  Bailway,  22  Neb.  313  [35  N.  W.  Rep.  118];  People  v.  Bail- 
way.  104  N.  y.  58  [9  N.  E.  Rep.  866;  58  Am.  Rep.  484];  Bur- 
livgton,  C.  B.  &  N.  By.  v.  Dey,  82  Iowa  312  [48  N.  W.  Rep.  98;  12 
L.  R.  A.  436;  31  Am.  St.  Rep.  477] ;  Chicago,  B.  &  Q.  By.  v.  Jones, 
149  111.  361  [37  N.  E.  Rep.  247;  24  L.  R.  A.  141;  41  Am.  St.  Rep.  278] ; 
Chicago,  B.  &  Q.  By.  v.  Iowa,  94  U.  S.  155  [24  L.  Ed.  94] ;  Buggies 
V.  Illinois,  108  XJ.  S.  526  [2  Sup.  Ct.  Rep.  832;  27  L.  Ed.  812] ;  Stone 
v.  Bailway,  116  U.  S.  352  [6  Sup.  Ct.  Rep.  349;  29  L.  Ed.  651] ;  Chicago 
&  N.  W.  By.  V.  Dey,  35  Fed.  Rep.  866;  McWhorter  v.  Bailway,  24  Fla. 
417  [5  So.  Rep.  129;  2  L.  R.  A.  504;  12  Am.  St.  Rep.  220] ;  Storrs  v. 
Bailway,  29  Fla.  617  [11  So.  R«p.  226] ;  State  v.  Bailway,  38  Minn. 
281  [37  N.  "W.  Rep.  782] ;  Pacific  Coast  Steamship  Co.  v.  Bailroad 
Commissioners,  18  Fed.  Rep.  10:  Southern  Pac.  Co.  v.  Bailroad  Com- 
missioners, 78  Fed.  Rep.  236 ;  State  v.  Bailway,  19  Neb.  476  [27  N.  W. 
Rep.  434] ;  Bailroad  Commissioners  v.  Bailway,  63  Me.  269  [18  Am. 
Rep.  208] ;  State  v.  Bailway,  87  Iowa  644  [54  N.  "W.  Rep.  461] ;  West- 
brook's  Appeal,  57  Conn.  95  [17  Atl.  Rep.  368] ;  Fairfield's  Appeal, 
57  Conn.  167   [17  Atl.  Rep.  764] ;  Union  Terminal  By.  v.  Bailroad 
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Commissioners,  54  Eans.  352  [38  Pac.  Bep.  290] ;  New  York,  L,  etc.  By. 
In  re,  35  Hun  (N.  T.)  232;  State  v.  Railway,  104  Ga.  437  [30  S.  B. 
Rep.  891] ;  Jacdbson  v.  Railway,  71  Minn.  519  [74  N.  W.  Rep.  893;  40 
L.  R.  A.  389;  70  Am.  St.  Rep.  358] ;  Chicago,  M.  &  St.  P.  Ry.  v.  Becker, 
32  Fed.  Rep.  849;  Charlotte,  C.  (6  A.  Ry.  v.  Oibbes,  142  U.  S.  386  [12 
Sup.  Ct.  Rep.  255;  35  L.  Ed.  1051] ;  Reagan  v.  Loan  dk  Tr.flo.  154  U.  S. " 
362  [14  Sup.  Ct.  Rep.  1047;  38  L.  Ed.  1014]. 

Demurrage  is  not  interstate  commerce.  It  is  a  local  charge,  in- 
dependently paid  for,  and  is  not  a  part  of  the  published  tariff  rate. 
Coe  V.  Errol,  116  U.  S.  517  \%  Sup.  Ct.  Rep.  475;  29  L.  Ed.  715] ; 
Interstate  Commerce  Commission  v.  Railway,  167  U.  S.  633  [17  Sup. 
Ct.  Rep.  986;  42  L.  Ed.  306] ;  Diamond  Match  Co.  v.  Ontonagon,  188 
U.  S.  82  [23  Sup.  Ct.  Rep.  266;  47  L.  Ed.  394] ;  Qulf,  C.  &  8.  F.  Ry. 
V.  Texas,  204  U.  S.  403  [27  Sup.  Ct.  Rep.  360;  51  L.  Ed.  540] ;  The 
Daniel  Ball,  77  U.  S.  (10  Wall.)  557  [19  L.  Ed.  999] ;  Kelley  v.  Bhoads, 
188  U.  S.  1  [23  Sup.  Ct.  Rep.  259;  47  L.  Ed.  359] ;  Brown  v.  Houston, 
114  U.  S.  622  [5  Sup.  Ct.  Rep.  1091;  29  L.  Ed.  257] ;  United  States  v. 
Boyer,  85  Fed.  Rep.  425 ;  •Atlantic  Coast  Line  Ry.  v.  Corporation  Com- 
mission, 206  U.  S.  1  [27  Sup.  Ct.  Rep.  585;  51  L.  Ed.  933]. 

Even  if  the  interstate  commerce  act  can  be  construed  to  give  the 
interstate  commei'ce  commission  authority  to  make  car  service  rules, 
said  commission  has  not  acted  with  relation  thereto,  and  the  power  has 
not  been  withdrawn  from  the  state.  Missouri  Pac.  Ry.  v.  Flour  Mills 
Co.  29  Sup.  Ct.  Rep.  214. 

KINKEAD,  J. 

The  questions  arise  upon  demurrer  to  the  second  cause  of  action. 

Plaintiffs  (thirty-five  railroads),  for  their  second  cause  of  action 
aver  that  the  defendant  commission  on  March  20,  1908,  made  an  order 
determining  and  fixing  certain  car  service  charges,  regulations  and 
practices,  to  be  imposed,  observed  and  followed  in  the  future  by  all 
the  plaintiff  railroad  companies. 

The  petition  thereupon  sets  forth  each  and  all  of  the  rules  so 
made,  and  now  complained  of. 

Without  enumeration  or  going  into  details,  it  may  be  stated  that 
the  only  question  urged  in  argument,  relates  to  car  service  regulations, 
objection  Being  made  by  plaintiffs  to  rules  allowing  forty-eight  hours 
free  time  for  cars  containing  sixty-six  thousand  pounds,  and  seventy- 
two  hours  for  cars  containing  more  than  sixty-six  thousand  pounds. 
Objection  is  made  also  to  other  allowances  and  increases  of  free  time 
for  car  service. 

It  is  claimed  that  Rules  1,  2,  6,  12  and  14  are  applicable  to  cars 
in  transit;  that  the  remainder  of  the  rules  relate  to  the  receipt  and 
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delivery  of  property  at  the  commencement  and  end  of  the  carriage; 
that  is,  they  regulate  the  free  time  which  shall  be  allowed  for  the  load- 
ing and  unloading  of  cars,  the  charges  which  may  be  made  for  over- 
detention  for  such  purposes,  and  the  method  of  calculating  such  charges. 

It  is  claimed  that  the  receipt  and  delivery  of  property  for  inter- 
state transportation,  and  the  detention  of  cars  for  that  purpose,  is  a 
part  of  the  interstate  commerce  therein. 

It  is  claimed  that  the  delivery  of  cars  to  a  shipper  for  loading  of 
freight  which  is  to  be  transported  by  the  carrier  from  the  place  where 
the  same  is  loaded  to  another  state,  is  as  much  a  part  of  interstate 
carriage  as  when  the  car  and  its  contents  are  in  transit. 

The  same  claim  is  made  in  respect  to  freight  delivered  in  cars  in 
public  or  private  loading  places  to  be  unloaded  by  the  consignee;  that 
interstate  commerce  does  not  end  until  the  consignee  has  unloaded  and 
relinquished  the  car. 

It  is  conceded  that  the  railroad  commission  has  power  simply  to 
regulate  intrastate  commerce,  but  it  is  contended  that  it  has,  by  the 
rules  complained  of,  directly  and  immediately*  regulated  interstate  com- 
merce. 

It  will  readily  be  conceded  that  the  cars  of  the  plaintiff  carriers 
are  used  indiscriminately  in  state  and  interstate  transportation. 

This  being  true,  it  is  plain  that  if  the  rules  apply  and  govern 
the  use  of  all  cars  whether  in  state  or  interstate  commerce,  their  de- 
tention indiscriminately  according  to  the  provisions  of  these  rules,  will 
constitute  a  restriction  upon  interstate  commerce. 

The  rules  in  question  which  authorize  the  detention  by  consignees 
and  consignors  for  the  periods  prescribed  for  interstate  shipments,  con- 
stitute a  direct  infringement  of  the  constitutional  right  of  congress  to 
regulate  commerce,  as  well  as  a  violation  of  the  interstate  commerce 
act,  provided  such  interstate  commerce  begins  when  the  car  is  delivered 
to  the  consignor  for  loading,  and  ends  only  when  the  same  is  unloaded 
by  the  consignee. 

But  the  claim  of  the  railroad  companies  is  carried  further  than 
this,  however.  It  is  argued  that  the  detention  of  cars  for  purposes 
of  state  conuneree,  has  an  indirect  effect  upon  interstate  commerce, 
because  the  total  volume  of  available  equipment  is  diminished  by  such 
detention,  and  the  railroad  affected,  therefore,  has  fewer  available  cars 
for  both  state  and  interstate  business,  than  it  would  have  if  such  de- 
tention were  not  permitted  or  were  permitted  for  only  a  shorter  time. 

It  is  apparent,  therefore,  that  if  the  contention  of  the  railroad 
company  be  the  correct  and  sound  position,  and  interstate  commerce 
does  begin  when  the  cars  are  placed  at  the  disposal  of  the  shipper  by 
the  company  for  loading,  then  the  prevailing  rule  which  has  existed  for 
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80  long,  which  does  not  impose  the  responsibility  of  the  carrier,  as  such, 
until  the  car  is  loaded  and  the  bill  of  lading  is  delivered  to  the  shipper, 
will  necessarily  be  ignored. 

To  reach  the  conclusion  that  interstate  commerce  begins  when  the 
car  is  delivered  to  the  shipper,  there  must  be  some  very  potent  and 
sound  reasons  for  creating  an  exception  to  the  familiar  and  long  pre- 
vailing rule  referred  to. 

If  it  is  to  be  decided  that  interstate  commerce  does  not  end  until 
the  consignee  has  entirely  unloaded  the  car,  and  thus  relinquished  it, 
in  reliance  upon  the  ordinary  rule  fixing  the  responsibility  of  the 
carrier,  it  might  be  urged  that"  the  same  theory  or  principle  should 
control  in  determining  when  interstate  commerce  begins. 

The  application  of  such  a  doctrine  would  result  in  one  rule  regu- 
lating the  commencement  of  interstate  commerce,  and  another  the  time 
of  its  completion. 

The  conditions  and  equitable  adjustment  of  the  rights  of  shipper, 
consignee  and  carrier  in  matters  of  liability  for  loss  and  responsibility 
therefor,  have  no  relation  or  bearing  upon  the  broad  and  comprehensive 
question,  of  interstate  commerce  involved  in  determining  the  most  ad- 
vantageous methods  of  use  and  manipulations  of  the  immense  equipment 
of  the  railroad  systems,  and  the  consequent  rules  of  law  which  shall  be 
formulated  to  produce  the  best  results,  and  to  promote  and  foster 
interstate  commerce  between  the  states. 

It  is  a  well  known  fact  that  in  this  modem  age,  the  greatest  per 
cent  of  supplies  for  nearly  every  want,  is  chiefly  carried  by  means 
of  interstate  commerce  shipments,  either  by  way  of  importation  or 
exportation.  Almost  everything  we  eat,  for  example,  comes  from  other 
states  by  means  of  interstate  railroads.  And  many  other  things  might 
be  enumerated  to  show  the  magnitude  and  importance  of  the  function 
of  the  great  arteries  of  interstate  commerce  in  the  service  of  the  people 
of  the  states.  We  must  have  in  mind  the  convenience  not  only  of  the 
citizenship  of  one  state,  but  of  all. 

The  railroad  in  the  state  which  does  not  engage  in  interstate  com- 
merce to  some  extent  would  be  difficult  to  find. 

A  striking  example  of  the  abuses  that  may  result  from  the  en- 
forcement of  such  rules  as  the  railroad  commission  has  enacted  is  well 
illustrated  in  Wilson  Produce  Co.  v.  Railway,  14  Inter.  Com.  Com.  170, 
hereinafter  cited,  where  the  consignees  of  car  load  shipments  of  south- 
em  products  used  the  cars  from  which  to  display  their  goods  and  sell 
them,  converting  the  instruments  of  interstate  commerce  into  local 
warehouses,  to  the  disadvantage  of  shippers.  The  rules  complained  of 
extending  the  free  time  would  tend  to  foster  such  abuses. 

Those  who  have  been  givincr  special  attention  to  freight  car  ma- 
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nipulation  are  alive  to  the  situation.  It  is  conceded  on  all  hands  that 
there  ought  to  be  proper  regulation  by  competent  authority  to  correct 
abuses  on  the  part  of  railroad  or  shipper.  The  criticism  of  the  associa- 
tion of  railroad  commissioners  is  of  interest.    Their  report  reads: 

''It  is  to  the  interest  of  shippers  that  many  concessions  made  by 
the  railroads  in  the  way  of  free  time  for  cars  should  be  withdrawn. 
The  individual  shipper  who  succeeds  in  using  a  coal  car  as  a  ware- 
house for  ten  or  fifteen  days  free  of  chai^  may  profit  thereby,  but  he 
does  so  at  the  expense  of  other  shippers  who  are  entitled  to  have  the 
use  of  the  car  for  transportation  of  their  coal.  The  pressure  of  the 
individual  shippers  to  secure  additional  free  time  is  really  directed 
against  the  proper  use  of  cars  and  against  the  best  interests  of  the 
shipping  public  as  a  whole.  Some  state  authorities  have  yielded  to 
this  pressure  of  shippers  and  by  so  doing  have  complicated  the 
transportation  problem  for  shippers  of  other  states.  One  New  Eng- 
land state,  for  instance,  has  provided  for  four  days  free  time  for 
the  loading  and  unloading  of  cars.  This  is  double  a  reasonable  allow- 
ance and  is  gained  by  the  shippers  of  this  state  at  the  expense  of  the 
car  supply  of  the  entire  country. 

*'A  middle  western  state  fOhio),  through  its  railroad  commission 
during  the  past  year^  has  increased  the  free  time  and  introduced  vari- 
ous rules  in  favor  of  particular  classes  of  receivers  of  freight.  The 
net  result  is  that  cars  in  that  state  are  most  largely  used  for  ware- 
houses.'* 

This  is  an  important  expression  of  opinion  on  the  wisdom  and 
policy  of  such  rules  as  are  under  test.  It  is  the  unanimous  opinion  of 
the  national  convention  of  railroad  commissioners  of  the  different  states,, 
held  October  8,  1908.  It  was  participated  in  by  an  Ohio  member 
who  apologized  for  the  rules,  and  he  being  present,  the  report  was 
unanimously  adopted. 

All  such  detentions  of  cars  to  serve  the  mere  local  convenience  of 
shippers  or  consignee  tends  to  retard  and  clog  the  general  service  of 
the  railroads. 

The  opinion  expressed  by  the  same  Eody,  likewise  entitled  to  much 
weight,  is,  that  the  public  interest  requires  that  car  service  rules  should 
be  uniform  throughout  the  country.  Four  days'  time  in  one  state 
serves  to  give  an  advantage  to  the  shippers  of  that  state,  at  the  expense 
of  other  shippers.  Cars  withheld  by  shippers  in  one  state  interfere 
with  shippers  in  another  state. 

This  evidence,  coming  from  railroad  commissioners  experienced 
and  familiar  with  conditions,  is  evidence  that  the  demand  for  free  time 
comes  from  the  selfish  interests  of  the  shippers,  and  that  the  general 
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good  is  thereby  lost  sight  of.  It  must  be  observed  that  the  commis- 
sioners are  gi^cm- judicial  o£Scers. 

The  controlling  principle  leading  the  court  to  the  conclusion  that 
the  rules  in  question  are  designed  in  effect  to  restrict  interstate  com- 
merce, is  that  the  interest  of  the  general  shipping  public  demands  the 
very  greatest  dispatch  possible. 

The  local  regulation  of  this  matter  being  prompted  by  the  demands 
of  shipx)ers  for  more  free  time  turns  the  mind  towards  uniformity  of 
regulation  which  can  best  be  secured  by  national  regulation  by  virtue 
of  the  interstate  commerce  clause,  and  the  laws  passed  by  congress  in 
pursuance  thereof. 

We  look  to  the  interest  of  the  general  shipping  public;  not  neces- 
sarily to  that  of  the  railroads.  The  latter  are  the  servants  of  the  peo- 
ple, who  want  and  have  the  right  to  demand  of  them  prompt  and  effi- 
cient service. 

That  the  railroads  are  the  servants,  and  the  people  their  master, 
is  demonstrated  by  the  creation  of  railroad  commissions,  and  the  inter- 
state commerce  commission,  which  have  supervisory  control  over  them. 

It  is  highly  important  that  the  powers  of  each  of  these  bodies  be 
well  defined  to  avoid  conflict  and  confusion. 

It  has  been  suggested  that  there  should  not  be  a  division  of  au- 
thority over  what  is  practically  one  mass  of  equipment;  that  the  en- 
tire body  of  railroad  equipment  is  part  of  practically  (me  system  of 
transportation.  That  the  body  of  freight  car  equipment  being  prac- 
tically a  unit,  the  system  of  rules  governing  its  use  should  be  free  from 
conflict. 

It  seems  from  the  foregoing  considerations  that  the  decision  of 
this  question,  vastly  more  important  than  mere  local  convenience  of 
local  shippers,  must  ignore  the  personal  or  individual  interest,  as  well 
as  the  ordinary  rule  of  law  applicable  to  receipt  and  delivery  of 
freight,  and  the  rules  arising  therefrom,  fixing  the  rights  and  responsi- 
bility of  shipper  and  carrier. 

The  constitutional  framework  of  the  federal  government  was  built 
so  as  to  permit  expansion  and  growth.  In  the  great  march  of  progress 
we  look  back  at  the  work  of  our  forefathers  in  the  construction  of  the 
constitution  with  astonishment.  The  interstate  commerce  clause  has 
been  more  useful  as  business  expands,  and  state  lines  do  not  have  so 
much  meaning  as  formerly. 

True,  there  is  strong  opposition  to  such  a  theory,  but  we  cannot 
fail  to  see  that  the  greater  bulk  of  our  commerce  is  interstate. 

Looking  at  the  problem  squarely,  it  seems  entirely  clear  that  the 
interstate  commerce  clause  of  the  federal  constitution  embraces  not  only 
the  contract  between  the  shipper  in  the  one  state  and  the  consignee  in 
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the  other,  but  the  railroad  company  as  the  medium  between  the  two, 
all  three  of  which  parties  are  engaged  in  the  business  of  interstate 
commerce,  and  their  conduct  and  contract  are  subject  to  federal  r^ula- 
tion.  But  the  chief  responsibility  and  the  greatest  demand  is  upon  the 
carrier,  as  without  it  there  would  be  no  interstate  commerce,  so  that 
all  of  its  conduct  and  acts  having  to  do  with  interstate  commerce,  are  sub- 
ject to  the  control  of  congress.  The  contract  which  the  carrier  makes 
to  furnish  cars  to  shipper,  or  to  grant  the  use  thereof  in  case  of  inter- 
state commerce  shipment,  to  the  consignee,  is  subject  to  control  of  con- 
gress. As  the  contract  to  ship  and  the  regulation  of  the  use  of  its 
cars  and  equipment  are  one  and  the  same  thing,  it  follows  that  the 
duties  and  conduct  of  the  carrier  in  such  matters  in  all  jshipments  from 
a  consignor  in  one  state  to  a  consignee  in  another,  as  well  as  the  rights 
which  exist  between  the  carrier  and  consignee  in  the  use  of  the  cars 
and  equipment  of  the  road,  fall  within  congressional  regulation  and 
not  within  state  control.  These  statements  are  intended  to  apply  to 
interstate  and  not  intrastate  business.  Congress  having  committed  such 
matters  to  the  interstate  commerce  commission,  that  body  has  the  ex- 
clusive power  to  regulate  such  matters  and  not  the  state  through  its 
railroad  commission. 

Directing  attention  to  the  claim  of  counsel  for  the  commission, 
that  demurrage  is  a  local  charge,  independently  paid  for,  and  is  not  a 
part  of  the  published  tariff  rate,  the  reasons  already  advanced  may 
be  a  sufBcient  answer. 

The  fact  is,  however,  that  congress  in  obedience  to  the  constitu- 
ticmal  mandate  touching  interstate  commerce,  has  already  spoken.  It 
has  created  the  interstate  commerce  commission  and  clothed  it  with 
certain  powers.  In  pursuance  thereof  the  commission  has  provided 
(Regulations  Int.  Com.  Com.  16,  Sec.  10)  that: 

"Each  carrier  shall  publish  •  •  •  and  file  separate  tariffs, 
which  shall  contain  in  clear,  plain  and  specific  form  and  terms  all  the 
terminal  charges  and  all  allowances,  such  as  arbitraries,  switching,  • 
•  •  transit  privileges,  and  car  service,  together  with  all  other  privi- 
leges, charges  and  rules  which  in  any  way  increase  or  decrease  the 
amount  to  be  paid  on  any  shipment." 

But  it  is  said  by  counsel  that  even  if  the  interstate  commerce  act 
can  be  construed  to  give  the  interstate  commerce  commission  authority 
to  make  car  service  rules,  the  commission  has  not  acted  in  relation  there- 
to and  the  power  has  not  been  withdrawn  from  the  state.  But  congress 
has  acted  and  the  commission  is  acting  in  pursuance  thereof.  Looking 
to  the  regulations  of  the  commission,  if  this  may  properly  be  done  now, 
it  would  seem  that  the  regulations  by  the  commission  require  railroads 
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engaged  in  interstate  commerce  to  publish  car  service  tariffs.  And  this, 
it  appears,  is  being  done  by  the  railroads. 

Special  stress  is  laid  upon  the  claim  that  the  rules  in  question 
operate  rather  upon  the  instruments  of  commerce;  that  the  cars  are 
mere  instruments  of  commerce  and  not  necessarily  part  of  commerce 
itself,  and  therefore  the  regulation  by  the  state  railroad  commission 
touching  demurrage  for  car  service,  is  a  mere  regulation  of  the  use  of 
instruments  of  commerce  and  not  of  interstate  commerce. 

In  support  of  this  position  adjudications  by  the  federal  courts  are 
oflFered  for  consideration  in  this  connection. 

For  instance,  in  Louisville  (t  NasJiville  By.  v.  Kentucky,  161  U.  S. 
677  [16  Sup.  Ct.  Rep.  714;  40  L.  Ed.  848],  the  Supreme  Court  by  Mr. 
Justice  Brown,  in  discussing  a  question  of  state  regulation  within  the 
province  of  police  regulation,  said,  page  702: 

**It  has  never  been  supposed  that  the  dominant  power  of  congress 
over  intei*state  commerce  took  from  the  states  the  power  of  legislation 
with  respect  to  the  instruments  of  commerce,  so  far  as  the  legislation 
was  within  its  ordinary  police  powers.  •  •  •  In  the  division  of 
authority  with  respect  to  interstate  railways  congress  reserves  to  itself 
the  superior  right  to  control  their  commerce  and  forbid  interference 
therewith ;  while  to  the  states  remains  the  power  to  create  and  to  regu- 
late the  instruments  of  such  commerce,  so  far  as  necessary  to  the  con- 
servation of  the  public  interests." 

All  regulations  by  states  coming  within  such  a  rule- -and  being 
within  the  police  regulation  are  consistent  with  the  position  taken  by 
the  court  in  this  case.  Regulation  has  been  made  by  the  states  of  rates 
of  speed,  the  prohibition  of  the  running  of  freight  trains  on  Sunday, 
promoting  the  safety  and  comfort  of  passengers,  employes,  and  the  like. 
Prescribing  the  rates  of  fare  has  been  undertaken  and  sustained  by 
some  state  courts.  But  this  regulation  is  not  mentioned  as  one  of  the 
police  regulations. 

The  regulations  named  have  been  sustained  as  not  infringing  upon 
interstate  commerce,  but  rather  in  aid  thereof. 

A  sufficient  answer  to  the  point  made  as  to  the  regulation  of  the 
instruments  of  commerce  is  to  be  found  in  the  interstate  commerce 
act.  It  is  made  to  apply  to  **any  common  carrier  or  carriers  engaged 
in  the  transportation  of  passengers  or  property  wholly  by  railroad  * 
•  •  from  one  state  •  •  •  of  the  United  States  •  •  •  to  any 
other  state,"  etc. 

It  then  defines  *' transportation." 

^'And  the  term 'fran^porfa^ion' shall  include  cars  and  other  vehicles 
and  all  instrumentalities  and  facilities  of  shipment  or  carriage,  irre- 
gpective  of  ownership  or  of  any  contract,  express  or  implied,  for  the 
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use  thereof  and  all  services  in  oonnection  with  the  receipt,  delivery, 
elevation^and  transfer  in  transit,  etc. ;  and  it  sliaU  be  the  duty  of  every 
carrier  subject  to  the  provisions  of  this  act  to  provide  and  furnish  suck 
transportation  upon  reasonable  request  therefor,  and  to  establish 
through  routes  and  just  and  reasonable  rates  applicable  thereto.  •  ♦ 
*  And  shall  furnish  cars  for  the  movement  of  such  traffic  to  the  best 
of  its  ability  without  discrimination,  etc.  •  •  •  And  shall  file  with 
the  commission  •  •  *  and  print  and  keep  open  to  public  inspection 
schedules  showing  all  the  rates,  fares,  and  charges.  •  •  •  The 
schedule  shall  plainly  state  •  •  •  all  terminal  charges,  storage 
charges,  icing  charges,  and  all  other  charges  which  the  commission  may 
require,  all  privileges  or  facilities  granted  or  allowed  and  any  rule» 
or  regulations  which  in  any  wise  change,  affect,  or  determine  any  part 
or  the  aggregate  of  such  aforesaid  rates,  fares,  and  charges,  or  the 
value  of  the  service  rendered  the  passenger,  shipper  or  consignee/^ 

This  act  shows  a  distinct  purpose  to  assume  control  or  supervision 
of  the  transportation  facilities,  and  all  charges  legitimately  connected 
with  and  a  part  of  the  interstate  shipment. 

This  court  will  Ee  content  with'  the  expression  of  its  own  reasons 
for  the  conclusions  reached,  and  will  not  undertake  to  enter  into  an  ex- 
tended discussion  of  the  federal  authorities  cited  by  counsel  for  de- 
fendant. It  is  sufficient  to  state  that  so  often  general  expressions  may 
be  gathered  from  decisions  which  ^separated  from  the  facts  of  the  par- 
ticular case  would  seem  to  apply  to  another  situation.  In  answer  to 
the  federal  citations  of  counsel  for  the  commission,  the  statement  of 
the  Supreme  Court  made  in  Wabash  By.  v.  Illinois,  118  U.  S.  557  [7 
Sup.  Ct.  Rep.  4;  30  L.  Ed.  244],  may  be  sufficient,  viz.: 

"Notwithstanding  what  is  there  said,  this  court  holds  now,  and 
has  never  consciously  held  otherwise,  that  a  statute  of  a  state,  intended 
to  regulate  or  to  tax,  or  to  impose  any  other  restriction  upon  the  trans- 
mission of  persons,  or  property  or  telegraphic  messages,  from  one  state 
to  another,  is  not  within  that  class  of  legislation  which  the  states  may 
enact  in  the  absence  of  legislation  by  congress;  and  that  statutes  are 
void  even  as  to  that  part^  of  such  transmission  which  may  be  within  the 
state.'' 

This  statute  seems  to  place  the  entire  body  of  freight  car  equip- 
ment of  interstate  roads  within  the  control  of  the  interstate  commerce 
commission.  This  body  has  been  exercising  the  power  of  regulating 
the  car  service.  On  March  16, 1908,  it  held  that  questions  of  demurrage 
and  car  service  on  interstate  shipments  are  within  the  jurisdiction  of 
the  interstate  commerce  commission,  and  did  not  concur  in  the  view  that 
such  matters,  even  when  pertaining  to  interstate  shipments,  are  within 
the  control  of  state  commissions. 
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In  Wilson  Produce  Co.  v.  Railway,  No.  1472,  decided  June  24, 

1908,  14  Inter.  Com.  Com.  170,  it  held  that: 

**The  dnty  of  regulating  terminal  charges,  when  relating  to  traffic 
hetween  the  states,  has  been  lodged  with  the  interstate  commerce  com- 
mission. A  state  statute  fixing  terminal  charges  is  not  controlling  with 
respect  to  interstate  transportation." 

In  this  case  the  complainants  were  dealers  in  fruit  in  Pittsburgh. 
About  85  per  cent  of  the  produce  was  sold  from  the  cars,  using  them 
as  warehouses.  The  yard  became  congested,  which  was  largely  due  to 
the  custom  of  retaining  cars  in  order  to  make  sales  or  to  await  a  favor- 
able market. 

Commodities  were  even  moved  from  one  car  to  another  for  exhibi- 
tion. 

Lane,  Commissioner,  said: 

"Track  storage  charges  where  associated  with  an  interstate 
movement  appertain  directly  to  interstate  commerce.  They  repre- 
sent the  carriers'  compensation  for  services  rendered  in  connection 
with  the  transportation.  A  shipment  is  not  completed  until  arrived 
at  destination  and  delivery  to  the  consignee;  and  the  authority  vested 
in  congress  By  the  commerce  clause  of  the  constitution  covers  everything 
related  to  the  delivery  of  freight  between  the  states. 

"In  the  case  of  Interstate  Com.  Com.  v.  Railway,  167  U.  S.  633 

[17  Sup.  Ct.  Rep.  986;  42  L.  Ed.  306],  the  Supreme  Court  suggested 

that  the  commission  would  be  acting  within  its  powers  if  it  should 

order  that  the  railway  companies  should  regard  cartage,  when  furnished 

free,  as  a  terminal  charge  and  include  it  in  their  schedules. 

"If  cartage  charges  may  be  regarded  as  a  proper  subject  for  na- 
tional regulation,  federal  authority  over  demurrage  and  track  storage 
<jharges  in  connection  with  interstate  commerce  cannot  be  challenged. 

"We  think  we  may  go  further  and  hold  that  the  federal  authority 
in  this  field  is  exclusive.  It  is  well  settled  that  in  the  absence  of  con- 
gressional action  the  states  may  legislate  with  respect  to  matters  which 
are  strictly  local  in  character,  even  though  in  so  doing  they  may  to 
«ome  extent  regulate  interstate  commerce ;  but,  as  said  by  the  Supreme 
Court  in  CooUy  v.  Philadelphia  {Bd.  of  Wardens),  53  U.  S.  (12  How.) 
299  [13  L.  Ed.  996],  'Whatever  subjects  of  this  power  are  in  their 
nature  national,  or  Admit  only  of  one  uniform  system  or  plan  of  regu- 
lation, may  justly  be  said  to  be  of  such  a  nature  as  to  require  exclusive 
legislation  by  congress.' 

"The  question  of  terminal  charges  imposed  in  connection  with  in- 
terstate transportation  would  seem  to  be  within  the  scope  of  this  prin- 
<siple.  The  subject  is  national  in  character,  and  uniformity  of  legisla- 
tion is  essential.    If  the  individual  states  were  permitted  to  legislate 
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in  this  field,  endless  confusion  and  discrimination  would  be  the  rSesult. 
Such  regulation  would  operate  as  a  direct  burden  upon  interstate  com- 
merce, and  thp  supreme  court  has  repeatedly  refused  to  sustain  laws 
which  had  this  eflfect.  But  it  is  unnecessary  to  decide  that  the  federal 
authority  over  this  subject  is  exclusive,  inasmuch  as  congress  has  taken 
definite  action  and  removed  the  subject  altogether  from  the  field  of 
state  regulation.  The  first  section  of  the  act  to  regulate  commerce, 
after  outlining  the  scope  of  the  commission's  jurisdiction,  defines  trans- 
portation." 

^  The  opinion  then  sets  forth  the  paragraph  of  the  law  which  has 
been  heretofore  quoted. 

Then,  proceeding,  the  commission  says: 

*' Power  of  congress  to  act  with  reference  to  this  subject  is  indis- 
putable; that  congress  has  made  provisions  for  the  regulation  for  these 
charges  is  just  as  clear;  and  it  follows  necessarily  that  a  state  law 
which  conflicts  with  the  federal  statutes  must  give  way." 

One  federal  lower  court  decision  is  cited  in  support  of  the  plain- 
tiffs, which  supports  their  contention. 

In  Michie  v.  Railway ,  151  Fed.  Rep.  694,  it  was  held  that  demurrage 
or  car  service  charge  made  by  an  interstate  railroad  company  for  the 
time  during  which  cars  loaded  with  hay  are  left  standing  on  its  tracks 
at  a  suburban  station  in  Boston  after  the  expiration  is  within  the  mean- 
ing of  interstate  commerce,  etc. 

The  court  said  in  the  course  of  its  opinion: 

''Practically  all  the  charges  here  in  question  are  made  to  compen- 
sate the  railroad  for  the  use  of  its  cars  and  tracks  beyond  that  reaaoa- 
able  period  during  which  a  railroad  must  allow  the  consignee  to  come 
and  get  his  goods  without  charge.  A  railroad  is  not  obliged  to  permit 
the  use  of  its  cars  for  storage.  It  may  require  consignees  to  remove 
their  goods  at  once,  but  for  its  own  profit  and  for  public  convenience 
the  use  is  permitted,  and  compensation  therefor  is  exacted.  The  rail- 
road  directly,  and  indirectly  the  public,  are  benefited  by  a  speedy- 
release  of  cars,  and  their  speedy  return  into  circulation.  This  obvious 
fact  is  emphasized  by  the  conditious  which  now  exist  throughout  the 
United  States.  The  time  allowance  for  delivery  at  Forest  Hills  is  rea- 
sonable, and  the  court  has  already  held  that  the  charge  made  for  car 
service  there  is  reasonable  also.  The  railroad  is  not  bound  to  build  a 
hay  shod  at  Forest  Hills  or  at  its  stations  generally.  At  its  terminal 
in  the  great  city  of  Boston  it  has  done  so,  and  there  it  gives  facilities 
for  storage  which  are  not  given  at  Forest  Hills  or  elsewhere  on  the 
line." 

.  In  Rhodes  v.  State,  170  U.  S.  412  [18  Sup.  Ct.  Rep.  664;  42  L.  Ed. 
1088],  in  construing  a  statute  of  Iowa  in  connection  with  a  shipment  of 
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liquor  from  Dallas,  111.,  destined  to  Burlington,  Iowa,  the  supreme  court 
said: 

**That  this  Iowa  statute  cannot  be  held  to  apply  to  a  box  of  spiritu- 
ous liquors,  shipped  by  rail  from  a  point  in  Illinois  to  a  citizen  of  Iowa 
at  his  residence  in  that  state  while  in  transit  from  its  point  of  shipment 
to  its  delivery  to  the  consignee,  without  causing  the  Iowa  law  to  be 
repugnant  to  the  constitution  of  the  United  States. 

^'Moving  such  goods  in  the  station  from  the  platform;  on  which 
they  are  put  on  arrival  to  the  freight  warehouse  is  a  part  of  interstate 
commerce," 

The  case  of  Coe  v.  Errol,  116  U.  S.  517-519  [6  Sup.  Ct.  Rep.  475; 
29  L.  Ed.  517],  appears  among  the  authorities  cited  for  consideration. 
There  the  question  was  as  to  what  period  of  time  goods  prepared  for 
exportation  to  another  state  and  partially  prepared  for  that  purpose 
by  being  deposited  at  a  place  or  port  of  shipment  within  the  state,  were 
freed  from  local  taxation. 

The  court  observed  -that  there  must  be  a  point  of  time  when  they 
cease  to  be  governed  exclusively  by  the  domestic  law  and  begin  to  be 
governed  by  the  national  law;  that  they  are  not  in  process  of  exporta- 
tion, nor  is  exportation  begun  until  they  are  committed  to  the  carrier 
for  transportation  out  of  the  state. 

This  might  have  some  bearing  upon  the  question  but  for  the  pro- 
vision of  the  interstate  commerce  act.  Interstate  transportation  within 
the  meaning  of  that  act  has  begun  when  the  shipper  has  called  for  and 
had  the  car  delivered  to  him  for  loading.  That  is  true  because  the  act 
provides  that  transportation  includes  cars  and  all  services  in  connection 
with  the  receipt,  delivery,  etc.  And  the  act,  as  before  stated,  requires 
the  interstate  roads  to  file  and  publish  the  tariff  lists  for  such  services. 
And  the  submissions  upon  the  demurrer  show  that  this  has  actually 
been  done. 

Counsel  for  plaintiff  urge  the  claim  that  even  the  enforcement 
of  the  rules  in  question  in  intrastate  commerce  will  operate  upon  as 
an  interference  with  interstate  commerce.  That  is  perhaps  true;  in- 
creasing free  time  for  the  use  of  cars,  when  used  for  service  within  the 
state,  would  have  precisely  the  same  effect  so  far  as  retarding  the  prog- 
ress of  the  cars  as  if  increased  for  interstate  service.  The  railroad 
equipment  being  a  part  of  one  system  of  transportation,  a  different  rule 
as  to  free  time  for  car  service  from  that  in  interstate  would  create 
confusion.  If  greater  time  be  allowed  in  domestic  service  than  in 
national,  the  supply  of  cars  would  be  interfered  with. 

But  there  seems  to  be  absolutely  no  way  of  avoiding  such  a  result. 
The  state  may  make  reasonable  rules  regulating  intrastate  service,  and 
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if  tbey  pnnre  bardenMmie  to  intergiaie  eommeree,  Uiere  ivoold  teem  to 
Ik  no  remedy. 

The  state  has  the  rif^t  to  the  aenriee  of  intentate  raihngr  i^atcnB 
in  intrastate  eommeree.  Having  that  ri^  it  maj  aho  regulate  its 
exerciae  without  fear  or  hindrance  of  national  interferenee. 

The  rules  in  question  are  considered  invalid  aniy  so  far  as  they 
are  made  to  apply  to  interstate  shipments  in  the  transportation  by  inter- 
state commerce  railroads,  as  defined  in  the  intentate  eommeree  act,  and 
in  the  manner  pointed  out  in  this  opinion. 

Without  further  particularization  (unless  counsel  think  it  neces- 
sary) of  the  rules  drawn  in  question,  the  demurrer  to  the  second  cause 
of  action  is  overruled  for  the  reasons  stated. 


PRINCIPAL  AND  AGENT— PROCESS. 

[Harrison  Common  Pleas,  December,  1908.] 
Samuel  Bigger  v.  State  Life  Ins.  Co.  of  Wobcesteb,  Mass.,  bt  al. 

1,  Contract  bt  One  Described  as  "General  Agent''  Held  His  Inditiduai.  Goir- 

TRACT. 

A  contract  of  employment  between  a  iiarty  of  the  first  part,  designating 
himself  as  "general  agent"  of  a  life  Insurance  company  named,  appoint- 
ing a  party  of  the  second  part  "agent,"  to  "act  ezclusirely  for,"  to  keep 
"statements  of  all  transactions  for  account  of,"  transmit  each  month  "a 
report  in  detail  to,"  etc.,  to  be  allowed  a  commission  to  be  paid  by,  "said 
general  agent,"  nowhere  stating  that  the  insurance  company  is  liable 
and  signed  by  the  parties  thereto,  the  name  of  the  one  followed  by  the 
description  "general  agent"  and  the  other  by  "agent"  is  a  contract  with 
such  general  agent  acting  in  his  individual  capacity  and  not  one  upon 
which  the  company  is  Jointly  liable  for  breach  thereof. 

2.  Besvice  of  Summons  upon  Agent  of  Insxtrance  Gompant  for  Damages 
AGAINST  Both  Jointly  for  Breach  of  His  iNDiviDnAL  Ck>NTSAOT  Ck>iCFERs  iro 
Jurisdiction. 

Service  of  summons  upon  a  life  insurance  company  conformably  to  Sec 
6036  Rev.  Stat  does  not  authorize  issuance  and  service  of  summons  to 
the  general  agent  of  such  company  in  another  county,  in  an  action  for 
damages  against  both  Jointly  upon  a  contract  made  by  such  general 
agent  in  his  individual  capacity  but  not  binding  upon  the  company;  and 
service  upon  such  general  agent  in  the  county  of  his  residence  does  not 
give  a  court  in  the  county  in  which  suit  is  brought  Jurisdiction  over  him. 

[Syllabus  approved  by  the  court.] 

W.  M.  Bigger  and  D.  A.  Hollingsworth,  for  plaintiff. 

R.  M.  Calf ee,  for  defendants : 

Cited  and  commented  upon  the  following  authorities:  Dunn  v. 
Hazleit,  4  Ohio  St.  435;  Smith  v.  Johnson,  57  Ohio  St.  486  [49  N.  E. 
Rep.  693] ;  Fostoria  v.  Fox,  60  Ohio  St.  340  [54  N.  B.  Rep.  370] ;  Drea 
V.  Carringto^i,  32  Ohio  St.  595;  Foster  v.  Borne,  63  Ohio  St.  169  [58 
N.  E.  Rep,  66] ;  Union  Casualty  cfe  8ur.  Co.  v.  Gray,  114  Fed.  Rep.  422; 
Smith  V.  B cover,  39  Ohio  St.  249;  Elliott  v.  Lawhead,  43  Ohio  St  171 
[1  N.  E.  Rep.  577]. 
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SHOTWELL,  J. 

This  case  is  submitted  on  a  motion  on  benalf  of  Hubert  H.  Ward, 
one  of  the  defendants,  to  dismiss  for  want  of  jurisdiction. 

The  suit  is  brought  to  recover  $10,000  damages,  which  the  plaintiff 
alleges  that  he  has  sustained  by  reason  of  his  wrongful  discharge  as  an 
agent  of  the  defendants. 

The  defendants  are  the  insurance  company  and  Hubert  H.  Ward. 
The  defendant  insurance  company  is  served  as  thfi  statute  provides 
and  the  court  acquires  jurisdiction,  under  that  statute,  in  this  county. 

A  summons  for  Hubert  H.  Ward  was  issued  to  Cuyahoga  county 
and  served  there.  It  is  now  claimed  that  Hubert  H.  Ward  could  not 
be  compelled  to  answer  to  an  action  in  this  county,  unless  he  is  jointly 
liable  with  the  defendant  insurance  company,  which  is  rightly  served 
in  this  county. 

Section  5035  Rev.  Stat,  provides,  that  when  an  action  is  rightly 
brought  in  any  county,  a  summons  may  issue  to  another  county  against 
a  defendant  who  is  jointly  liable  with  the  one  rightly  served  in  this 
county.  So  that  if  Hubert  H.  Ward  is  to  be  held  as  a  defendant  here, 
he  must  be  shown  by  the  petition  to  be  jointly  liable  with  this  insur- 
ance company.  If  the  insurance  company  is  not  liable  in  this  county, 
then  Hubert  H.  Ward  cannot  be  held  in  this  county. 

The  question  therefore  is,  under  this  pleading,  whether  or  not  this 
suit  is  rightly  brought  against  the  insurance  company.  The  petition 
is  very  general  upon  the  question  as  to  whether  or  not  these  parties 
are  jointly  liable.  It  is  alleged  that  the  plaintiff  was  employed  to  per- 
form such  duties  as  might  1>e  required  of  him  by  the  general  agent. 
It  is  further  alleged,  that  in  consideration  of  the  services  rendered 
defendants  by  the  plaintiff  under  this  contract,  he  was  to  be  paid  thus 
and  .so,  and  it  is  further  alleged  that  he  was  to  receive  certain  com- 
missions so  long  as  he  remained  connected  with  this  general  agency. 

Now  these  are  substantially  all  of  the  allegations  that  would  make 
these  two  defendants  jointly  liable  to  him,  except  the  further  allegation 
that  these  defendants  wrongfully  discharged  him  and  refused  to  permit 
him  to  do  this  work. 

But  now  what  was  the  character  of  his  employment!  The  con- 
tract of  employment  is  alleged  by  this  petition  to  have  been  altogether 
in  writing,  and  is  contained  in  three  separate  exhibits  attached  to  the 
petition  and  all  of  them  made  a  part  of  it.  So  that  whether  or  not 
these  parties  are  jointly  liable  is  to  be  determined  not  only  from  the 
body  of  the  petition  itself,  Sut  from  the  exhibits  that  are  attached  to 
it ;  for  these  exhibits  are  every  one  of  them  made  a  part  of  the  petition, 
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and  therefore  in  considering  the  petition  they  njust  all  be  construed 
together— the  petition  itself  and  the  three  exhibits  in  connection  with 
it.  All  of  the  contracts  appear  in  the  exhibits  and  the  petition  only 
states  conclusions  that  are  drawn  from  those  exhibits;  hence  the  whole 
contract  so  far  as  it  concerns  these  three  parties  is  to  be  found  in  these 
three  exhibits. 

What  do  these  three  exhibits  show?  Exhibit  **A'*  is  the  first  eon- 
tract  of  employment  that  was  made,  and  this  contract  is  made  between 
Hubert  H.  Ward,  general  agent  of  the  State  Mutual  Life  Insurance 
Company  of  Worcester,  Massachusetts,  party  of  the  first  part,  and 
Samuel  Bigger,  of  Smithfield,  in  the  county  of  Jefferson  and  stat^ 
of  Ohio,  party  of  the  second  part.  Now  notice  that  this  contract  states 
that  it  is  a  contract  between  Hubert  H.  Ward,  who  is  described  as  the 
general  agent  of  this  company,  but  the  contract  is  none  the  less  between 
that  Hubert  H.  Ward  and  this  Samuel  Bigger.  Then  it  says  that,  '*said 
party  of  the  first  part  doth  hereby  appoint  the  said  party  of  the  second 
part.'*  That  is,  it  constitutes  Bigger  the  agent  of  Ward.  Then  it 
stipulates  that: 

*'The  said  agent  shall  act  exclusively  for  said  general  agent,  S'> 
far  as  to  tender  all  risks  obtained  by  him,  or  under  his  control,  to  said 
general  agent. 

**2nd.  The  said  agent  shall  keep  regular  and  accurate  statements 
of  all  transactions  for  account  of  said  general  agent,-  and  shall  on  or 
before  the  twentieth  day  of  each  month  transmit  to  said  general  agent 
a  report  in  detail.'' 

And  further,  he  is  to  keep  all  books  of  account,  registers,  etc.,  to 
be  the  exclusive  property  of  said  general  agent  and  open  to  his  in- 
spection, and  he  is  to  remit  in  accordance  with  instructions  received 
from  said  general  agent,  and  he  has  no  authority  to  make  contracts 
different  from  those  that  are  permitted  by  this  general  agent,  not  to 
contract  any  debt  rendering  the  general  agent  liable,  and  to  be  allowed 
a  commission,  which  is  to  be  collected  and  paid  over  by  the  general 
agent.  He  is  to  give  bond,  and  that  bond  is  to  be  deposited  with  the 
general  agent,  and  he  is  to  make  reports  to  the  general  agent  and  devote 
his  entire  time  to  the  business  in  hand. 

When  we  come  to  the  signatures  to  the  contract  we  find  that  it  is 
signed  ''Hubert  H.  Ward,  general  agent,"  and  ''Samuel  Bigger,  agenf 
They  are  both  described  as  agents. 

Now  when  we  come  to  exhibit  "B,''  which  is  shorter,  it  is  a  modifi- 
cation of  exhibit  **A,''  but  it  is  the  same  contract  exactly  between 
Hubert  H.  Ward,  who  is  described  as  "general  agent, *'  and  Samuel 
Bigger,  who  is  further  described  as  "district  agent,"  and  when  we  come 
to  the  signatures  they  are  simply  Hubert  H.  Ward  and  Samuel  Bigger, 
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without  any  further  description.  When  we  come  to  exhibit  **C"  we 
find  another  modification  of  the  original  contract;  that  is  headed  **to 
our  agents,"  and  signed  By  the  general  agent,  and  it  gives  them  a  new 
schedule  of  commissions  which  the  company  has  promulgated.  But  ex- 
hibit *'C"  is  not  signed  by  the  plaintiff  and,  therefore,  cuts  no  figure 
in  the  determination  of  this  question.  So  'the  question  as  to  who  it  is 
who  employed  Samuel  Bigger  must  be  determined  by  these  contracts 
that  I  have  read,  and  from  all  of  these  contracts,  and  I  have  read  and 
called  attention  to  all  the  parts  of  them  that  have  any  bearing  upon 
the  question  in  hand  here.  It  appears  that  Samuel  Bigger  was  em- 
ployed by  Hubert  H.  Ward  as  an  agent  to  do  certain  work  for  Hubert 
H.  Ward.  Hubert  H.  Ward  was  the  man  who  was  in  touch  with  the 
company  and  he  was  the  man  who  assumed  to  employ  Mr.  Bigger  and 
assumed  to  pay  him  the  amounts  stipulated  in  the  contracts  made.  It 
is  nowhere  stated  that  the  insurance  company  is  to  be  liable.  The  whole 
transaction  is  a  transaction  between  Samuel  Bigger  and  Hubert  H. 
Ward.  It  is  true  that  Hubert  H.  Ward  is  repeatedly  described  as 
general  agent,  but  does  that  make  the  contract  a  contract  of  the  insur- 
ance company! 

In  Robinson  v.  Bank,  44  Ohio  St.  441  [8  N.  E.  Rep.  583;  58  Am. 
Rep.  829],  there  is  this  case: 

"The  drawee  of  a  bill  of  exchange,  drawn  by  the  'Kanawha  & 
Ohio  Coal  Co.,-  was  described  in  the  bill  as  .'John  A.  Robinson,  Agt.,' 
and  it  was  accepted  by  him  as  'John  A.  Robinson,  Agent  K.  &  0.  C.  Co.' 
Held,  that  the  acceptance  so  made  was  the  personal  obligation  of  John 
A.  Robinson,  and  that  in  a  suit  upon  the  acceptance  by  an  indorsee 
against  him,  parol  evidence  was  not  admissible,  in  the  absence  of  fraud, 
accident,  or  mistake,  to  show  that  the  defendant  so  accepted  the  bill 
intending  to  bind  the  drawer  as  his  principal,  and  that  this  fact  was 
known  to  the  plaintiff  at  the  time  it  became  the  owner  and  holder  of  it." 

Now  the  question  what  kind  of  a  contract  this  was,  whether  an 
individual  contract  with  the  man  who  signed  it  or  the  company's  con- 
tract, is  discussed  on  page  447  of  the  opinion,  as  follows : 

"The  law  as  to  notes  and  bills,  executed  by  persons  acting  as  only 
agents  of  other  persons,  is  not  uniform,  tut,  as  a  rule,  where  one  acting 
as  agent  uses  words  that  import  a  personal  agreement  on  his  part,  and 
signs  his  own  name,  it  is  held  to  be  his  individual  obligation,  although 
he  describes  himself  as  agent;  the  added  words  being  regarded  simply 
as  a  description  of  his  person." 

Another  case  holding  the  same  way  is  found  in  Bank  v.  Cook,  38 
Ohio  St.  442: 

"The  character  of  the  liability  of  the  drawer  of  a  bill  of  exchange 
must  be  determined  from  the  instrument  itself;  and  the  addition  of 
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the  word  'agent'  to  his  name,  without  anything  elae  on  the  instm- 
ment  indicating  his  principal,  does  not  relieve  him  from  personal  lia- 
bility as  drawer  of  the  bill." 

Barnhisel  v.  Bank,  7  Circ.  Dec.  533  (14  R.  124) : 

**  Where  an  agent  makes  a  promissory  note,  signing  the  same  By 
his  name  'as  agent,'  he  is  liable  as  maker  of  the  note,  notwithstanding 
the  fact  that  the  payee  knew  he  was  acting  as  such  agent  at  the  time. 

"The  addition  of  the  word  'agent'  to  his  name  by  the  endorser 
of  a  promissory  note,  without  anything  else  on  the  instrument  in- 
dicating his  principal,  does  not  relieve  him  from  personal  liability  as 
endorser." 

Another  case  is  Andenton  v.  Shoup,  17  Ohio  St.  125 : 

"Where  an  agent  drew  a  postdated  negotiable  check  on  a  bank, 
and  signed  it  with  his  own  name,  adding  thereto  the  word  'agent/  but 
without  indicating  thereon  the  name  of  hi^  principal,  and  the  party  to 
whom  such  check  was  delivered  negotiated  it  to  a  third  person,  for  a 
valuable  consideration,  before  the  day  of  its  date.  Held,  that  the  prin- 
cipal is  not  bound  by  the  check,  and  the  holder  cannot  maintain  an 
action  thereon  against  him." 

Now  these  authorities  are  all  summed  up  in  Swan's  Treatise  where 
he  discusses  the  law  of  agency  at  page  366,  as  follows: 

"As  to  the  mode  of  signature  to  commercial  paper,  the  somewhat 
conflicting  authorities  will,  on  examination,  be  found  to  result  in  the 
following  reasonable  rule:  If,  from  the  mode  in  which  the  subject- 
matter  of  the  instrument  is  set  forth  in  the  body  of  it,  or  if,  from  the 
description  therein  of  the  principal  or  agent,  or  if,  from  the  terms 
of  the  instrument  or  any  other  matter  therein,  it  appear  that  the  par- 
ties intended  it  as  the  promise  of  the  principal,  by  and  through  the 
agent,  and  the  name  of  the  principal  appear  on  the  instrument,  it  is 
held  to  be  the  promise  of  the  principal,  however  informally  signed  by 
the  agent,  and  however  informally  the  promise  of  the  principal,  by 
and  through  the  agent,  may  be  expressed.  All,  indeed,  that  seems 
necessary,  is,  that  the  name  of  the  principal  should  appear  upon  the 
face  of  the  instrument,  and  that  the  instrument  itself  should  indicate 
a  ministerial  act  upon  the  part  'of  the  agent." 

Now  he  calls  attention  to  the  fact  that  this  is  the  rule  as  to 
negotiable  instruments  and  then  he  goes  to  the  discussion  of  the  sub- 
ject in  general,  and  says,  page  367: 

"But,  in  regard  to  other  instruments  which  are  signed  by  an  agent 
in  his  own  name,  with  the  addition  of  the  word  agent  thereto,  or 
other  indication  in  the  contract  that  the  contract  is  by  an  agent,  the 
principal  may  be  made  liable  thereon,  whether  his  name  appears  upon 
the  paper  or  not^  upon  proof  that  the  agent  was  authorized  to  make 
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the  contract  for  his  principal.  In  the  absence,  however,  of  all  indi- 
cations upon  the  face  of  any  such  contract  that  the  party  signing  it 
was  acting  as  agent,  the  agent  only  will  be  liable  upon  it. 

**If  the  terms  of  a  contract  obviously  show  that  Jhe  agent  intended 
to  be  personally  responsible,  as  where  he  engages  expressly  in  his  own 
name  to  pay  6r  perform  the  acts,  he  will  be  held  personally  responsible, 
although  he  describe  himself  in  the  body  of  the  instrument,  or  in  his 
signature,  as  acting  in  behalf  of  other  persons." 

Now  apply  that  language  to  this  case  as  we  have  it.  In  each  of  ^ 
these  contracts  there  is  no  further  description  that  it  is  the  contract 
of  the  company  than  simply  the  designation  of  Mr.  Ward  as  general 
agent.  He  describes  himself  repeatedly;  but  everywhere  through  the 
contract,  the  contract  shows  that  he  individually,  while  the  general 
agent  of  this  company,  is  making  an  individual  contract  with  this 
plaintiflp.  And  when  we  come  to  exhibit  **B"  we  find  that  it  is  an 
individual  contract  of  his,  purporting  to  be  nothing  more,. and  signed 
by  him  alone,  without  any  designation  of  agency  or  otherwise,  and 
without  any  description  of  himself.  It  is  simply  Hubert  H.  Ward  and 
Samuel  Bigger  describing  themselves  in  signing  this  paper.  So  it  seems 
to  me  that  these  three  exhibits,  containing  the  whole  contract  as  it  is 
alleged,  and  all  of  them  showing  simply  and  solely  the  purpose  upon  the 
part  of  Ward  to  employ  Bigger  to  take  the  under  part  with  him  and 
to  be  solely  answerable  to  him,  and  to  give  bond  to  him  and 
pay  money  and  account  for  his  collections  to  him,  make  simply  an  in- 
dividual contract  between  Ward  and  Bigger,  and  not  between  Bigger 
and  the  company,  and  therefore  Ward  alone  is  liable  upon  this  contract 
contained  in  these  three  instruments.  If  this  be  true,  he  must  be  sued 
where  he  lives  and  not  where  the  company  can  be  found,  and  to  sue 
the  company  in  this  county  and  issue  summons  to  Cuyahoga  county 
for  Ward  is  simply  to  compel  Ward  to  come  into*  this  county  to  answer 
to  a  suit  on  an  individual  contract,  outside  of  his  jurisdiction  and 
where  he  has  no  right  to  be  sued.  He  having  made  the  contract  and 
being  alone  liable  upon  it,  is  to  Se  sued  where  he  lives  and  be  held 
to  answer  there,  unless  service  can  be  had  upon  him  in  some  other 
jurisdiction.  So  that  I  think  the  motion  to  dismiss  for  want  of  juris- 
diction should  be  sustained. 

The  action  will  therefore  be  dismissed  at  the  costs  of  the  plaintiff, 
as  to  the  defendant  Hubert  H.  Ward. 

The  action  was  afterwards  dismissed  by  the  plaintiff  as  to  the 
defendant  insurance  company. 


Digitized  by 


Google 


Hamilton  Common  Pleas. 

CARRIERS. 

[Hamilton  Common  Pleas,  1908.] 

•Barron,  Boyle  &  Co.  v.  Cleveland,  C.  C.  &  St.  L.  Ry. 

Pbesumptioit  that  Last  Cabbieb  Damaged  Goods  Shipped  oveb  Several  Ooh- 
NBCTiNG  Lines  unless  Rebutted  bt  Pboof  to  the  Contbabt. 
The  last  of  several  connecting  carriers  delivering  several  cars  of  window 
glass  to  the  consignee  in  damaged  condition,  having  receipted  in  turn 
to  its  next  preceding  carrier  for  the  good  order  and  condition  thereof, 
does  not  rebut  the  presumption  of  fact  that  it  did  the  damage  by  proof 
that  a  preceding  carrier,  loading  the  cars,  has  among  its  records  memo- 
randa made  at  the  time  that  a  certain  number  of  boxes  rattled  as  they 
were  being  loaded;  especially  since  such  condition  did  not  prevent  such 
receiving  carrier  from  giving  a  receipt  for  their  good  order,  or  cause 
any  different  handling  by  reason  thereof. 

(Syllabus  approved  by  the  court] 

C.  L.  Hopping,  for  plaintiflF. 
Oeorge  Hoadly,  for  defendant. 

HUNT,  J. 

There  is  an  agreed  statement  of  the  facts  in  this  case,  except  as  the 
damage  or  breakage  of  the  goods  in  the  hands  of  other  carriers  than 
defendant,  might  be  established  by  the  depositions  taken  in  Boston 
and  by  the  agreement  contained  in  paragraph  five  of  the  agreed  state- 
ment of  facts,  i  e.,  **that  the  defendant  received  the  shipments  in  ques- 
tion in  sealed  cars  at  Cleveland,  Ohio,  from  the  Lake  Shore  &  Michigan 
Southern  Railway ;  that  the  defendant  carried  the  same  from  Cleveland 
to  Cincinnati  in  said  sealed  cars;  that  said  cars  were  not  opened  and 
the  contents  thereof  examined  while  in  the  possession  of  the  defendant 
before  the  same  arrived  at  Cincinnati;  that  said  cars  were  handled 
by 'the  defendant  in  the  usual  manner  in  which  freight  cars  are  handled 
and  suffered  no  accident  nor  any  rough  handling  beyond  what  is  usual 
in  the  ordinary  handling  of  freight  cars  in  railway  service." 

The  essential  facts  as  shown  by  said  agreed  statement  of  facts  and 
depositions  are  as  follows:  A  quantity  of  window  glass  was  shipped 
from  Antwerp  consigned  to  the  plaintiff  under  a  bill  of  lading  by  which 
the  ocean  carrier  receiving  it,  agreed  to  carry  it  to  Boston  and  there 
deliver  it  to  the  American  Express  Company,  which  company  was  to 
forward  it  in  bond  to  the  plaintiff  at  Cincinnati.  The  glass  was  trans- 
ported to  Boston  and  was  there  delivered  to  the  American  Express 
Company  and  by  the  American  Express  Company  was  delivered  to  the 
Boston  and  Maine  Railway.    That  company,  over  its  own  and  connect- 

•Afllrmed,  Cleveland,  C  C  d  Bt,  L,  Ry.  v.  Barron,  Boyle  d  Co,  31  O.  C.  C. 
142;  also  by  Supreme  Court,  without  report,  March  16,  1909;  54  Bull.  110. 
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ing  lines,  transported  the  glass  and  delivered  it  to  the  defendant  com- 
pany at  Cleveland,  from  which  place  the  defendant  company  brought 
the  glass  to  Cincinnati.  The  glass  at  the  wharf  in  Boston  was  placed 
in  sealed  cars  in  bond  and  such  cars  in  bond  were  ISrought  through  to 
Cincinnati  without  being  opened.  On  arrival  at  Cincinnati  the  cars 
were  opened  and  considerable  glass  found  to  be  broken.  The  value  of 
the  broken  glass  is  agreed  upon.  All  the  different  connecting  carriers, 
including  the  defendant,  receipted  for  the  glass  in  apparent  good  order 
and  there  is  no  evidence  where  the  breakage  occurred,  except  that  in 
the  deposition  taken  in  Boston  it  is  shown  that  some  of  the  boxes  con- 
taining the  glass  rattled  but  the  evidence  does  not  show  what  specific 
boxes  rattled.  This  rattling  was  discovered  when  the  boxes  were  being 
loaded  in  the  cars.  No  attention  was  paid  to  such  rattling  by  the  re- 
ceiving or  any  carrier,  except  that  the  receiving  carrier  at  Boston  has 
among  its  records  memoranda  made  at  the  time  that  a  certain  number 
of  boxes  rattled  as  they  were  being  loaded.  Such  rattling  did  not  pre- 
vent the  receiving  carrier  at  Boston  from  giving  a  receipt  for  the  goods 
in  apparent  good  order.  The  bill  of  lading  and  the  receipts  given 
by  the  different  carriers  show  that  the  boxes  contained  window  glass. 
It  is  expressly  agreed  by  the  parties  hereto  that  the  sealed  cars  con- 
taining the  glass  were  handled  by  the  defendant  company  in  the  usual 
manner  in  which  freight  cars  are  handled  and  suffered  no  accident  or 
any  rough  handling  beyond  what  was  usual  in  the  ordinary  handling 
of  freight  cars  in  railway  service.  There  is,  however,  no  evidence  or 
claim  or  agreement  that  the  cars  were  handled  in  any  different  or  more 
careful  manner  than  cars  containing  unbreakable  goods. 

Plaintiff  suggests  without  argument  that  the  bill  of  lading  given 
at  Antwerp  is  not  a  through  bill  of  lading;  but  whether  this  was  so, 
or  not,  does  not  seem  to  be  material,  as  between  Boston  and  Cincinnati, 
the  rule  as  to  connecting  carriers  certainly  applies. 

The  receipts  for  the  glass  at  Boston  and  by  all  the  connecting 
carriers  in  apparent  good  order  while  capable  of  explanation  are  not 
contradicted  by  the  mere  fact  that  the  contents  of  some  of  the  boxes 
rattled  as  they  were  being  loaded  in  cars,  with  no  evidence  of  anything 
definite  being  indicated  by  such  rattling,  or  that  the  boxes  received  any 
different  handling  by  reason  of  such  rattling,  or  as  to  what  sort  of 
handling  the  cars  received  between  Boston  and  Cleveland  or  that  the 
cars  between  Cleveland  and  Cincinnati  were  handled  as  containing 
breakable  goods. 

The  degree  of  care  necessary  depends  on  the  known  condition  and 
character  of  the  freight.  Morganton  Mfg,  Co.  v.  Railway,  121  N.  C. 
614  [28  S.  E.  Rep.  474;  61  Am.  St.  Rep.  679] ;  Oulf,  C.  tfe  8.  T,  Ry. 
V.  Edloff,  89  Tex.  454   [34  S.  W.  Rep.  414;  35  S.  W.  Rep.  144]; 
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Chmteaux  v.  Leech,  18  Pa.  St.  224  [57  Am.  Dec.  602] ;  Bird  v.  Crom- 
well, 1  Mo.  81  [13  Am.  Dec.  470]. 

It  is  true  that  the  law  frequently  is  applied  according  to  probabili- 
ties of  fact,  but  where  there  is  a  presumption  of  law  as  to  definite 
facts,  while  a  preponderance  of  the  evidence  may  not  be  necessary  to 
rebut  such  presumption,  there  must  be  evidence  to  the  contrary  at 
least  equally  definite. 

The  receiving  carrier  at  Boston  treated  the  rattling  of  the  boxes 
containing  the  goods  as  unimportant  both  as  to  receipt  and  care  and 
as  indicating  nothing  definite  or  conclusive  as  to  the  condition  of  their 
contents  and  the  court,  in  the  absence  of  any  definite  testimony  to 
the  contrary,  following  the  example  set  by  the  carriers,  must  now  so 
consider  it. 

It,  therefore,  only  becomes  necessary  to  apply  the  rule  of  liability 
applicable  to  connecting  carriers.  Such  rule,  as  admitted  by  the  de- 
fendant, is,  that  when  goods  are  shipped  in  apparent  good  order,  the 
last  carrier  is  liable  for  any  damage  which  said  goods  may  have  suf- 
fered prior  to  the  delivery  by  the  last  carrier,  unless  it  can  rebut  the 
legal  presumption  of  fact  that  it  did  the  damage.  Moore  v.  Railway, 
173  Mass.  335  [53  N.  B.  Rep.  816;  73  Am.  St.  Rep.  298] ;  Bullock  v. 
Despatch  Co.  187  Mass.  91  [72  N.  E.  Rep.  256] ;  8t.  Louis  8.  W.  By, 
V.  Birdwelt,  72  Ark.  502  [82  S.  W.  Rep.  835] ;  Owyn  Harper  Mfg.  Co. 
V.  Eailway,  128  N.  0.  280  [38  S.  B.  Rep.  894;  83  Am.  St.  Rep.  675] ; 
Morganton  Mfg.  Co.  v.  Baxlway,  supra;  Oulf,  C.  &  8.  F.  By.  v.  Cushney, 
95  Tex.  309  [67  S.  W.  Rep.  77] ;  BurweU  v.  BaUway,  94  N.  0.  451. 

It  follows,  therefore,  that  as  the  defendant  company  has  not  re- 
butted the  presumption  that  it  did  the  damage  it  is  liable  therefor, 
and  judgment  will  be  entered  for  plaintiff. 
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^  DEEDS— EVIDENCa 

[Licking  Common  Pleas,  September  Term,  1908.] 
Foster  et  al.  v.  Long  et  al. 

1.  PBEPONinEBANCX  OF  PBOOF  OF  UndxTE   INFLUENCE  OB  LaCK  OF  MXHTTAL  CAPAOITr 

Insufficient  to  Set  Aside  Deed  fob  Cabe  and  Suppobt. 
A  deed  executed  and  acknowledged  by  aged  and  infirm  persons,  unable  to 
care  for  themselves  and  having  no  near  relatives,  in  consideration  of 
their  care  and  support  by  grantees,  distant  relatives,  under  the  rule  re- 
quiring clear  and  convincing  proof  of  undue  influence  of  grantees  or 
lack  of  capacity  in  grantors,  will  not  be  set  aside,  in  an  action  by  the 
heirs  at  law  after  the  death  of  the  ancestors,  by  proof  of  the  mere  fact 
that  grantees,  who  were  giving  the  old  people  all  needful  attention  and 
support,  did  not  permit  friends  to  see  them  alone;  nor  by  the  fact  that 
the  value  of  the  property  conveyed  was  greatly  in  excess  of  the  services 
rendered,  in  the  absence  of  fraud  or  unfair  treatment  shown. 

2.  Mentai.  Capacity  to  Make  Deed  not  Impeached. 

Lack  of  mental  capacity  to  enter  into  a  contract  and  make  a  deed  is  not 
shown,  where,  from  the  preponderance  of  the  evidence,  it  appears  that 
the  grantors  evidently  understood  the  transaction  they  were  entering  into, 
and  explained  their  reasons  for  so  doing,  and  designated  as  the  trustee 
to  hold  the  deed  in  escrow  an  old  and  trusted  friend  and  agent,  and  in 
other  respects  behaved  in  a  rational  manner,  and  were  without  children 
or  direct  heirs. 

[Syllabus  approved  by  the  court.] 

B.  F.  McDonald  and  Kibler  &  Montgomery,  for  plaintifEs. 
Norpell  &  Norpell  and  Flory  &  Flory,  for  defendants. 

MANSFIELD,  J. 

This  is  an  action  to  set  aside  a  deed,  conveying  property  de- 
scribed in  the  petition,  purporting  to  be  executed  and  delivered  by  one 
Dr.  Vail  to  the  defendants,  Mary  A.  Long  arid  her  husband,  Charles 
L.  H.  Long,  on  November  29,  1904. 

The  grantor  being  dead,  the  action  is  brought  by  plaintiffs  as  heirs 
at  law,  the  other  heirs  iat  law  being  made  parties  defendant.  Two 
grounds  are  claimed  in  the  petition  to  warrant  the  relief  prayed  for: 

1.  Undue  influence  of  the  grantees  upon  the  grantor  at  and  prior 
to  the  time  the  deed  was  executed. 

2.  That  grantor  did  not  have  mental  capacity,  at  the  time  the 
same  were  made,  to  execute  an  instrument  of  that  character  or  im- 
portance. 

The  answer,  after  making  certain  admissions  as  to  the  death  of 
grantor,  Dr.  Vail,  his  ovmership  of  the  property  in  question,  prior  to 
the  making  of  the  deed,  and  that  Dr.  Vail  and  wife,  at  and  prior 
to  the  time  the  deed  was  signed,  were  somewhat  physically  infirm, 
denies  each  and  every  other  allegation  of  the  petition  not  specifically 
admitted  to  be  true.    The  defendant  further  answers  that  the  deed 
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was  executed  in  pursuance  of  a  certain  contract,  the  consideration  of 
which  was  that  the  defendants,  Mary  Long  and  her  husband,  were  to 
receive  the  real  estate  in  question,  and  decedent  agreed  to  deed  it  to 
said  defendants  for  support  theretofore  rendered  and  to  be  rendered' 
during  the  balance  of  the  life  of  Dr.  Vail  and  his  wife. 

Under  the  rule  laid  down  in  Willis  v.  Baker,  75  Ohio  St.  291  [79 
N.  E.  Rep.  466],  the  burden  of  proof  is  upon  the  plaintiff  to  sustain 
either  one  of  the  grounds  set  forth  in  the  petition  by  clear  and  con- 
vincing proof.  Mere  preponderance  of  the  evidence  is  not  sufficient, 
when  it  appears  that  the  deed  was  duly  executed  and  acknowledged  in 
the  manner  and  form  prescribed  by  the  statute. 

In  the  case  at  bar  the  deed  upon  its  face  appears  to  have  been 
duly  executed  and  acknowledged  as  required  by  statute,  so  that  the 
high  degree  of  proof  named  in  Willis  v.  Baker,  supra,  is  upon  the 
plaintiff  to  sustain  their  contention,  that  either  the  execution  or  sign- 
ing of  the  deed  was  brought  about  by  the  undue  influence  of  defendants, 
Mary  A.  Long  and  her  husband,  Chas.  L.  H.  Long,  or  that  the  de- 
cedent, Dr.  Vail,  at  the  time  the  deed  was  executed,  did  not  have  suf- 
ficient mental  capacity  to  execute  an  instrument  of  that  important 
<5haracter. 

It  is  clear  to  the  court  that  on  the  proposition  of  ''undue  influence'* 
the  testimony  and  circumstances  are  not  sufiicient  to  sustain  the  plain- 
tiff's contention  on  that  question ;  that  if  the  rule  required  a  mere  pre- 
ponderance and  not  clear  and  convincing  proof,  there  would  not  be  the 
quantum  of  evidence  in  the  record  that  would  warrant  the  sustaining 
of  plaintiff's  case  on  that  theory. 

It  is  not  disputed  that  for  some  time  before  the  doctor  and  his 
wife  went  to  live  at  the  home  of  defendants,  that  because  of  physical 
infirmities  they  were  not  able  to  properly  take  care  of  themselves,  and 
that  neighbors  and  friends  advised  them  that  other  means  should  be 
provided,  and  that  the  attention  of  the  Longs,  who  were 
distantly  related  to  the  old  doctor  and  his  wife,  was  called 
to  their  deplorable  condition,  and  it  was  suggested  to  them 
that  they  should  render  some  care  and  give  them  attention;  that 
jsoon  after  the  Longs  removed  them  to  their  home;  and  up  until  the 
death  of  both  gave  them  the  best  of  care  and  treatment.  "Up  to  this 
time  there  is  no  act  of  said  defendants  which  could  be  considered  other- 
wise than  consistent  with  an  honest  purpose  and  desire  to  relieve  these 
old  people  from  their  distress,  and  at  least  temporarily  provide  for  them. 
After  they  had  been  installed  in  the  home  of  defendants  there  is  some 
testimony  tending  to  show  that  defendants  did  not  desire  the  old  doctor 
and  his  wife  to  be  left  alone  when  callers  would  call  on  them  at  the 
house,  and  that  Mrs.  Long  was  to  be  notified  on  such  occasions.     This 
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testimoDy  was  principally  furnished  by  a  domestic  employed  in  th^ 
Long  family  at  the  time.  Mrs.  Long  denies  specifically  any  such  in- 
structions, and  upon  the  whole  testimony,  her  testimony  on  that  sub- 
ject appears  to  be  as  consistent  as  that  of  the  other.  But  granting 
that  Mrs.  Long  is  wrong  and  the  girl  is  correct,  in  the  absence  of  other 
testimony  or  circumstances,  it  would  not  be  sufficient  to  warrant  a  con- 
clusion of  undue  influence.  It  is  in  evidence  that  valuable  services 
had  at  this  time  been  rendered  by  said  defendants  in  providing  the  old 
people  with  a  good  home  and  giving  them  such  care  and  attention  and 
support  as  they  required,  and  there  is  no  complaint  that  it  was  not 
needful,  nor  that  anything  required  for  their  support  and  comfort  was 
denied  to  them,  so  that  no  presumption  could  arise  of  undue  influence 
from  the  fact,  if  it  really  did  exist,  that  the  Longs  did  not,  under  the 
circumstances,  permit  friends  to  see  the  old  people  without  the  presence 
of  one  of  defendants. 

TTpon  the  second  proposition  the  court  thinks  plaintiff  must  fail. 
A  great  many  witnesses  were  examined  as  to  the  mental  capacity  of 
Dr.  Vail  at  and  prior  to  the  time  of  executing  the  deeds  in  question. 
The  attorney  who  drew  the  contract  and  deeds  testified  as  to  his  mental 
capacity  and  says  that  he  understood  the  transaction,  that  he  told  him 
what  his  property  consisted  of,  the  reason  why  he  desired  to  enter  into 
the  contract  and  make  the  deed,  and  designated  the  trustee  to  hold 
the  deed  in  escrow.  This  trustee  was  his  trusted  agent  and  advisor. 
All  the  circumstances,  if  the  testimony  is  to  be  believed,  are  the  acts 
of  the  rational  mind  of  a  man  who  is  about  to  transact  business  of  that 
important  character.  That  the  evidence  of  Mr.  Black  is  in  accordance 
with  the  trust  is  brought  out  by  other  circumstances,  among  which  is 
the  fact  that  defendants  were  absent  at  the  time  of  talk  between  Black 
and  doctor  and  his  wife,  that  these  old  people's  surroundings  had  been 
greatly  improved,  that  both  the  doctor  and  his  wife  seemed  to  appreciate 
the  nearing  of  the  end,  and  that  they  had  no  children  or  direct  heirs, 
that  the  final  carrying  out  of  the  arrangement  for  their  protection 
was  left  to  their  trusted  advisor  and  agent,  who  for  a  long  time  prior 
to  the  death  of  the  doctor  had  knowledge  of  the  existence  of  the  deed 
and  contract,  and  whose  motive  and  honesty  or  fidelity  to  any  trust 
that  had  been  placed  in  his  hands  had  never  been  questioned.  All  these 
circumstances  and  many  others  that  might  be  mentioned  corroborate 
the  testimony  of  Mr.  Black. 

Independent,  however,  of  Mr.  Black's  testimony,  the  court  is  of 
the  opinion  that  the  plaintiffs  have  failed  to  establish  the  mental  in- 
capacity of  Dr.  Vail  at  the  time  of  the  execution  of  the  deed  and  con- 
tract by  clear  and  convincing  evidence.  In  fact  upon  the  whole  case, 
I  am  stronsjly  inclined  to  the  opinion  that  the  defendants  have  sus- 
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tained  the,  mental  capacity  of  Dr.  Vail  by  a  preponderance, 
and  in  making  this  statement  I  am  not  unmindful  of  the 
rule  of  law,  that  a  greater  degree  of  capacity  is  required  to  exe- 
cute a  contract  or  deed  than  in  making  a  will,  although  it  might  be 
said,  taking  into  consideration  that  contemporaneous  with  the  making 
of  the  contract  and  deed  the  doctor  disposed  of  the  balance  of  his  prop- 
erty, the  execution  of  the  deed  and  contract,  under  the  circumstanoes, 
partook  of  and  was  in  the  nature  of  a  testamentary  disposition  of  prop- 
erty. 

Upon  the  question  of  his  mental  capacity,  some  sixteen  witnesses 
testified  for  plaintiff,  and  twenty-six  for  defendants,  covering  a  period 
of  time  concerning  various  transactions,  talks  and  observations  of  about 
two  years  prior  to  his  death.  That  the  doctor  and  his  wife  for  several 
months  before  they  were  taken  to  the  Longs  were  physically  infirm^ 
there  cannot  be  any  contention.  That  their  condition  by  reason  of  such 
infirmities  was  pitiful  cannot  be  questioned,  and  that  their  mental 
temperament  during  such  time  might  be  and  was  affected  somewhat,, 
can  be  gleaned  from  the  testimony  of  the  witnesses  and  the  circum- 
stances surrounding  these  old  people  during  that  time.  And  yet  the 
testimony  discloses  many  instances  during  this  period  when  their  suf- 
fering was  perhaps  the  worst  and  physical  condition  most  deplorable, 
that  the  doctor  transacted  some  items  of  business,  sufficient  to  indicate 
that  at  least  a  part  of  the  time,  and  with  reference  to  specific  instances^ 
he  could  and  did  comprehend  such  ordinary  transactions. 

John  Ij.  Haven,  one  of  the  witnesses  for  plaintiffs,  and  who  liad 
acted  as  advisor  of  the  old  doctor  in  many  business  matters,  and  looked 
to  a  certain  extent  after  certain  investments  and  the  collection  of  in- 
terest, and  who  came  in  contact  with  him  in  a  business  way  perhaps 
oftener  than  other  persons,  testifies  that  although  his  physical  condition 
was  bad  for  probably  a  year  before  he  came  over  to  town,  his  ''mental 
faculties  appeared  to  be  good  until  almost  the  last,*'  that  all  the  wit- 
nesses could  notice  "was  a  shortness  of  memory''  (which  is  not  unusual 
in  men  of  that  age,  but  which  does  not  necessarily  signify  a  weakening' 
of  the  will  power  or  lack  of  comprehension  of  an  important  business 
transaction). 

Again,  neighbors  and  friends  who  called  upon  the  old  doctor  after 
he  and  Mrs.  Vail  came  to  live  with  the  Longs,  up  to  a  few  days  befon* 
his  death,  testify  to  holding  conversation  with  him  and  discussing 
the  ordinary  topics  of  the  day,  and  moreover  instances  are  cited  by  dis- 
interested witnesses,  at  or  allout  the  time  the  deed  and  contract  were 
executed,  of  intelligent  talks  had  with  the  doctor  on  current  events^ 
and  these  witnesses,  old  friends  and  neighbors,  say  he  was  up  to  the 
standard  of  the  average  man  of  his  age. 
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There  are  perhaps  many  cireumstanees  and  instances  that  are  of 
considerable  weight,  tending  to  sustain  the  contention  of  plaintiffs, 
but  it  is  clear  to  the. court  that,  under  the  rule  of  law  announced  in 
the  lirst  instance,  that  the  proof  must  be  clear  and  convincing  before 
the  deed  in  question  can  be  held  void  and  set  aside,  that  plaintiffs  have 
not  produced  that  high  degree  of  proof ;  rather  it  seems  to  me,  upon  the 
question  of  mental  capacity,  the  testimony  of  defendants  predominate. 

"With  the  determination  of  the  case,  upon  the  grounds  mentioned, 
the  value  of  the  property  conveyed  as  compared  with  the  value  of  the 
jBiervices  rendered  under  the.  contract  is  of  no  importance.  Inadequacy, 
if  sho^vn,  of  the  consideration  of  a  deed  may  become  important  when 
the  circumstances,  which,  taken  in  connection  with  such  inadequacy, 
clearly  indicate  that  a  fraud  was  perpetrated;  but  when  in  a  case 
like  the  present,  the  contention  of  the  plaintiff  is  overcome  by  evidence 
of  the  defendants  that  Dr.  Vail  had  mental  capacity  to  make  the  deed 
in  question,  it  has  no  application. 

It  is  therefore  ordered  that  plaintiff's  petition  be  dismissed  and 
judgment  for  costs  be  ordered  against  them. 


MASTER  AND  SERVANT. 

[Superior  Court  of  Cincinnati,  March,  1909.] 
Claud  Gaskins  v.  WHiUAM  Powell  Co. 

1.  Neolioence  of  Master  in  Fubnishinq  Reasonably  Safe  iNSTBtrMENTAUTiBS 

TO  Sebtant  A  Question  fob  the  Jubt. 

In  an  action  for  personal  injuries  resulting  from  an  explosion  in  a  cruci- 
ble of  molten  brass  caused  by  attempting  to  remove  an  air  tight  scum 
formed  from,  and  retaining  gases  generated  by,  putting  oil  brass  tum- 

^  ings  therein,  the  question  whether  the  master,  in  the  exercise  of  the  duty 
of  furnishing  a  servant  reasonably  safe  instrumentalities  of  service, 
failed  to  properly  discharge  this  duty  when  he  furnished  oil  brass  turn- 
ings for  melting  without  warning  as  to  the  latent  dangers  thereof,  is  for 
the  Jury;  there  being  evidence  supporting  a  finding  of  negligence  in  this 
regard  by  the  master,  a  new  trial  will  not  be  granted. 

t.  INSTBUCTION  CoVEBING  CONSEQUENTIAL  OB  SfECIAL  RISK. 

An  instruction  "If  a  work  is  attended  with  danger  and  to  avoid  the  danger 
knowledge  of  scientific  facts  is  required,  as,  for  example,  a  knowledge 
of  chemistry  or  a  knowledge  as  to  the  properties  or  actions  of  gases,  such 
a  risk  will  not  be  deemed  to  have  been  open,  obvious  or  assumed,  unless 
it  appears  that  the  servant  had  previous  scientific  knowledge,  the  result 
of  experiment  or  experience  to  an  extent  necessary  to  enable  him  to 
comprehend  and  avoid  the  danger,"  being  designed  to  cover  consequential 
or  special  risk  of  a  given  character,  necessary  and  proper  under  the 
evidence,  will  not  be  questioned  as  to  correctness,  especially  since  no 
exception  was  taken  thereto. 

CSyllabus  approved  by  the  court] 
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Motion  for  new  trial. 

Robertson  &  Buchwalter*  for  the  motion. 

Cogan  &  Williams  and  Kinkead,  Rogers  &  Ellis,  contra. 

HOFFHEIMER,  J. 

This  waa  an  action  for  damages  for  personal  injury.  There  can 
be  no  doubt  about  the  injury  to  plaintiff's  eye  or  as  to  the  loss  of  time^ 
loss  of  earnings  and  pain  and  suffering  endured.  The  verdict  in  plain- 
tiff's favor  was  for  $3,500,  and  in  view  of  the  evidence,  I  am  unable 
to  say,  even  if  that  were  claimed,  that  such  sum  for  the  injury  sus- 
tained is  in  any  way  excessive. 

The  defendant,  however,  complains,  that  plaintiff's  case  revealed 
no  charge  of  negligence — in  short,  that  there  was  nothing  to  submit 
to  the  jury,  and  nothing  upon  which  a  finding  of  culpable  negligence 
Biy  the  jury  could  be  predicated. 

The  case  was  tried  on  the  theory  that  on  the  day  of  the  alleged 
injury,  defendant,  through  its  agents  and  servants,  caused  a  certain 
crucible  to  be  filled  with  oil  brass  turnings  for  the  purpose  of  melting 
the  same ;  that  defendant  knew  or  ought  to  have  known'  that  the  brass 
turnings  which  were  used  were  covered  with  oil,  and  that  melted  ih 
an  open  crucible,  gases  were  liable  to  form  between  the  surface  of  the 
molten  metal  and  the  scum,  rendering  an  explosion  liable  to  occur  on 
plaintiff's  undertaking  to  skim  the  surface  in  the  usual  manner;  that 
plaintiff  had  no  knowledge  of  these  facts;  that  the  work  involved  a 
danger  unknown  to  the  servant  (the  plaintiff),  and  known  to  the 
master,  and  further  that  the  master  failed  to  advise  the  plaintiff  that 
the  crucible  contained  oil  brass  turnings,  and  failed  to  advise  him  of 
the  danger  that  he  would  incur  in  attempting  to  remove  the  sciim  with 
a  ladel  in  the  usual  manner.  The  claim  of  the  plaintiff  is  that  by  rea- 
son of  the  foregoing,  directly  and  proximately,  and  while  in  the  proper 
discharge  of  his  duties  as  servant  of  the  defendant,  he  suffered  the  in- 
juries complained  of,  and  was  without  fault  on  his  part. 

The  answer  of  the  defendant  was  a  general  and  specific  denial. 
The  question  therefore  was,  did  the  master  who  owed  the  servant  the 
duty  of  furnishing  reasonably  safe  instrumentalities  of  service,  fail  to 
properly  discharge  this  duty,  if  he  furnished  oil  brass  turnings  to  be 
melted  under  the  circumstances  as  claimed  by  plaintiff,  and  if  there 
was  a  duty  to  advise  plaintiff  of  latent  danger,  was  the  duty  properly 
discharged? 

Defendant  contends  that  there  was  no  evidence  to  sustain  the 
charge  made  by  plaintiff  and  he  contends  **that  no  one  has  testified 
that  there  was  oil  in  the  filings."  Attention,  however,  to  the  evidence 
will  show  that  J.  S.  Penticost,  who  was  furnace  tender  for  the  defend- 
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ant  on  the  day  of  the  injury,  ''melted  the  metal  for  plaintiff  on  this 
day,  and  prepared  it  for  him,"  and  with  refereneef  to  the  third  heat 
(when  the  injury  was  occasioned)  he  remembers,  that  at  **that  one  time 
he  used  oil  turnings."  So  much  for  the  claim  that  no  one  testified  that 
oil  filings  were  used. 

It  is  also  claimed  that  the  witnesses  for  plaintiff  made  it  clear 
that  even  if  oil  turnings  were  used,  it  could  make  no  difference,  be- 
cause, it  is  claimed,  the  oil  went  up  the  stack  and  that  consequently 
there  was  nothing  left  of  plaintiff's  case.  But  plaintiff  offered  testi- 
mony tending  to  prove  that  the  use  of  what  is  commonly  known  as 
oil  brass  turnings  caused  a  slack  or  scum  to  form^on  the  top  of  the 
molten  metal  which  would  imprison  the  air;  that  on  the  skimming^ 
of  this  slack  in  the  usual  manner  an  explosion  would  be  likely  to  occur. 
Plaintiff  testified  that  his  skimmer  was  dry;  that  he  never  saw  an  ex- 
plosion of  this  kind  before.  It  also  appears  that  oil  brass  turnings 
were  used  (Penticost,  supra),  and  that  an  air  tight  scum  forms  on  the 
top  of  oil  brass  turnings.  The  nature  of  this  scum  due  to  an  admixture 
of  iron  or  inferior  metal  in  the  turnings,  of  which  the  magnet  removes 
but  one-third,  and  the  formation  of  air-tight  scum,  and  the  liability 
to  explosion  on  the  breaking  of  this  slack  is  all  shown. 

These  matters  appearing,  under  the  claim  of  plaintiff  the  question 
as  to  whether  defendant  under  the  circumstances  did  what  ordinary^ 
care  required,  with  reference  to  discharging  the  duties  owing  by  the 
master  to  the  servant,  was  certainly  a  question  for  the  determination 
of  the  jury,  and,  as  the  jury  has  found,  under  the  instructions  given,, 
that  the  defendant  did  not  exercise  the  care  required,  and  inasmuch 
as  there  is  testimony  to  support  such  finding  this  court  has  no  power 
to  interfere. 

Defendant  complains  that  the  court  erred  in  that  part  of  its  charge, 
wherein  it  is  said: 

'*If  a  work  is  attended  with  danger  and  to  avoid  the  danger  knowl- 
edge of  scientific  facts  is  required,  as,  for  example,  a  knowledge  of 
chemistry  or  a  knowledge  as  to  the  properties  or  action  of  gases,  such 
a  risk  will  not  be  deemed  to  have  been  open,  obvious  or  assumed,  unless 
it  appears  that  the  servant  had  previous  scientific  knowledge,  the  result 
of  experiment  or  experience  to  an  extent  necessary  to  enable  him  to 
comprehend  and  avoid  danger." 

No  exception  was  taken  to  the  charge  as  given,  and  if  the  correct- 
ness of  the  proposition  laid  down  may  be  considered  at  all,  it  may  be 
proper  to  state,  that  the  charge  was  designed  by  the  court  to  cover 
the  case  of  a  consequential  or  special  risk,  which,  under  the  evidence, 
the  court  deemed  necessary  and  proper.  Lake  Shore  &  M,  8.  Ry,  v. 
Fitzpatricic,  31  Ohio  St.  479 ;  Wagner  v.  Chemical  Co.  147  Pa.  St.  475- 
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[23  Atl.  Rep.  772;  30  Am.  St.  Rep.  745] ;  Smith  v.  Car  Works,  60  Mich. 
501  [27  N.  W.  Rep.  662;  1  Am.  St.  Rep.  542] ;  Frank  v.  Brewing  Co. 
18  Dec.  601  (5  0.  L.  R.  559). 

For  these  reasons  the  motion  for  a  new  trial  is  overruled. 


BANKS  AND  BANKING— SET-OFF. 

[Licking  Common  Pleas,  January  Term,  1907.] 

A.  A.  Stasel,  Recvr.  v.  6.  C.  Daugherty. 

Makeb  of  Pbomissobt  Note  Cannot  Set  Off  Deposit  in  His  Name  as  Executob. 
The  maker  of  a  promissory  note  held  hy  the  receiver  of  an  insolvent  bank 
has  no  right  to  set  off  a  deposit  in  the  bank  standing  in  his  name  as 
executor. 

[Syllabus  approved  by  the  court.] 

A.  A.  Stasel,  for  plaintiff. 

Kibler  &  Montgomery,  for  defendant . 

SEWARD,  J. 

This  case  is  submitted  to  the  court  upon  the  pleadings  and  the 
evidence.  I  might  say  that  there  is,  substantially,  an  agreed  statement 
of  facts  in  the  case. 

This  is  a  suit  brought  by  Stasel,  as  receiver,  against  Daugherty 
to  recover  on  a  promissory  note.  Daugherty  files  an  answer  setting  up 
what  is  claimed  to  be  a  set-off,  he  having  been  a  depositor  in  the  bank 
of  which  Stasel  is  receiver.  That  deposit  is  in  the  name  of  Daugherty, 
as  executor  of  Hickey. 

The  question  is  whether  Daugherty  has  a  right  to  set  off  this  claim 
which  he  has  against  the  bank  as  executor. 

The  court  does  not  think  he  has,  and  there  may  be  a  judgment 
for  the  plaintiff.    Motion  for  new  trial  overruled. 


state  Y.  Kendle. 

INTOXICATING  LIQUORS. 

[Adams  Cknnmon  Pleas,  January,  1909J 

•State  op  Ohio  v.  Feank  Kendle. 

1.  Sales  of  LiQtroB  on  ths  Ohio  Riveb  to  Rbsxdbivts  of  a  Dbt  Covvtt  Uitlawful. 

Ohio  courts  have  Jurisdiction  of  crimes  and  offenses  committed  on  the 

Ohio  river  opposite  its  shores,  and  this  is  so  although  the  statute  defining 

the  offense  makes  it  unlawful  to  do  the  act  "within  the  limits"  of  any 

county  where  prohibited,  act  99  O.  L.  35,  the  Rose  county  local  option  law. 

•2.  Federal  Internal  Revenue  Tax  Receift  does  not  Authobizb  Sale  in  Dbt 

Counties. 

A  receipt  from  the  United^  States  government  for  the  tax  levied  upon  the 

retailer  of  intoxicating  liquors  does  not  authorize  the  owner  to  violate 

any  of  the  laws  of  the  state  where  issued,  nor  to  sell  intoxicating  liquors 

at  retail  in  any  county  where  the  sale  is  prohibited  by  law. 

[Syllabus  approved  by  the  court] 

At  the  January  term,  1909,  of  the  court  of  common  pleas  of  Adams 
<;ounty,  Ohio,  the  grand  jury  returned  an  indictment  against  the  defend- 
ant, Frank  Kendle,  charging  a  violation  of  the  Rose  law.  The  facts 
sufficiently  appear  from  the  following  agreed  statement  of  facts: 

''It  is  agreed  by  and  between  the  parties  to  this  action,  the  state, 
represented  by  C.  C.  W.  Naylor,  prosecuting  attorney,  and  the  defend- 
ant in  person  and  by  his  counsel,  W.  P.  Stephenson  and  W.  S.  Foster, 
that  the  following  are  the  agreed  facts  in  this  case : 

**  First.  That  on  the  twenty-ninth  day  of  September,  1908,  at  an 
•election  duly  called  and  held  under  what  is  known  as  the  Rose  county 
local  option  law,  a  majority  of  the  votes  cast  at  said  election  were  in 
favor  of  prohibiting  the  sale  of  intoxicating  liquors  within  the  limits  of 
Adams  county,  Ohio,  and  that  within  the  limits  of  said  Adams  county, 
Ohio,  the  sale  of  intoxicating  liquors  as  a  beverage  is  prohibited  and 
unlawful,  and  has  been  from  and  after  thirty  days  from  said  twenty- 
ninth  day  of  September,  1908. 

**  Second.  That  the  defendant,  Frank  Kendle,  on  the  thirteenth 
day  of  December,  1908,  sold  to  John  Harris,  the  person  named  in  the 
indictment,  intoxicating  liquor,  to  wit,  whiskey,  to  be  used  as  a  bever- 
age; that  said  John  Harris  was  at  the  time  a  citizen  and  resident  of 
Adams  county,,  Ohio. 

**  Third.  That  the  said  Frank  Kendle  was  not  then  and  there  a 
regular  druggist,  and  said  sale  was  not  for  exclusively  known  medicinal, 
pharmaceutical,  scientific,  mechanical,  or  sacramental  purposes,  nor  was 

•Affirmed  by  circuit  court,  without  report.  May,   1909.    Cited   and  distin- 
guished in  Savors  v.  State,  19  Dec.  878. 

46  Dec.    Vol.  19 


Adams  Common  Pleas. 

said  sale  made  in  good  faith  upon  a  written  prescription  signed  and 
dated  in  good  faith  by  a  reputable  physician  in  active  practice. 

''Fourth.  That  said  sale  was  made  by  the  said  Frank  Kendle  on 
board  the  steamer  Bertha  Schumaie  while  said  steamer  was  moored  in 
the  Ohio  river,  opposite  the  shores  of  Adams  county,  Ohio,  and  beyond 
the  low  water  mark  on  the  Ohio  side  of  the  river  and  about  fifty  yards 
from  the  Ohio  shore,  said  steamer  being  at  the  time  on  the  Ohio  river 
between  the  upper  and  lower  boundaries  of  Adams  county,  Ohio,  that 
is  to  say,  that  if  the  upper  and  lower  boundaries  of  said  Adams  county, 
Ohio,  were  extended  into  the  Ohio  river  said  steamer  would  be  between 
said  lines. 

''Fifth.  It  is  also  admitted,  if  the  san^e  is  competent  in  this  case, 
that  said  defendant,  Frank  Kendle,  at  the  time  and  place  of  this  sale 
had  in  his  possession  the  following  government  receipt,  namely: 

"$16.67  No.  113645 

"Series  of  1908.  Series  of  1908. 

"United  States  Stamp  fob  Special  Tax. 
"Internal  Revenue. 
"Act  of  October  1,  1890. 
"Received  from  Schumate  and  Kendle  the  sum  of  sixteen  67.100 
dollars  for  special  tax  on  the  business  of  retail  liquor  dealer  at  Steamer 
Bertha  Schumate,  Ohio  river,  state  of  Ohio,  for  the  perikd  represented 
by  the  coupon  or  coupons  hereto  attached. 
"Dated  at  Cincinnati,  November  13,  1908. 
"B.  Bettmann,  Collector  1st  Dist.,  State  of  Ohio. 
"$25  per  year. 

"Severe  penalties  are  imposed  for  neglect  or  refusal' to  place  and 
keep  this  stamp  conspicuously  in  your  establishment  or  place  of  business. 

"This  stamp  is  simply  a  receipt  for  a  tax  due  the  government,  and 
does  not  exempt  the  holder  from  any  penalty  or  punishment  provided 
by  the  law  of  any  state  for  carrying  on  the  said  business  within  such 
state,  and  does  not  authorize  the  commencement  nor  the  continuance  ol 
such  business  contrary  to  the  laws  of  such  state,  or  in  place  prohibited 
by  municipal  law.    See  Sec.  3243  U.  S.  Rev.  Stat. 

"There  are  attached  to  said  receipt  the  following  coupons: 

"Coupon  for  retail  liquor  dealer's  special  tax  for  Nov.,  1908. 

"Coupon  for  retail  liquor  dealer's  special  tax  for  Dec.,  1908. 

"Coupon  for  retail  liquor  dealer's  special  tax  for  Jan.,  1909. 

"Coupon  for  retail  liquor  dealer's  special  tax  for  Feb.,  1909. 

"Coupon  for  retail  liquor  dealer's  special  tax  for  March,  1909. 

"Coupon  for  retail  liquor  dealer's  special  tax  for  April,  1909. 


state  ▼.  Kendle.  * 

'*  Coupon  for  retail  liquor  dealer's  special  tax  for  May,  1909. 
** Coupon  for  retail  liquor  dealer's  special  tax  for  June,  1909. 

**It  is  further  agreed  by  the  parties  that  a  jury  be  waived  and  the 
cause  submitted  to  the  court  without  the  intervention  of  a  jury  upon 
the  foregoing  agreed  statement  of  facts/' 

C.  C.  W.  Naylor,  Pros.  Atty.,  for  plaintiflE. 

W.  P.  Stephenson  and  W.  S.  Foster,  for  defendant. 

CORN,  J.     (Orally.) 

This  case  is  submitted  to  the  court  upon  an  agreed  statement  of 
facts  and  the  determination  of  it  hinges  largely,  if  not  wholly,  upon 
the  question  of  the  jurisdiction  of  courts  of  common  pleas  of  crimen 
and  offenses  committed  upon  the  Ohio  river  beyond  low  water  mark. 

It  is  practically  conceded  by  the  arguments  of  counsel  that  this 
court  does  have  jurisdiction  of  crimes  and  offenses  committed  on  the 
Ohio  river  opposite  the  shores  of  Adams  county,  as  I  understand  the 
arguments  of  counsel,  but  they  maintain  that  in  order  to  exercise  that 
jurisdiction  or  invoke  that  jurisdiction  and  have  it  properly  exercised^ 
it  must  be  alleged  or  set  out  in  the  indictment. 

That,  so  far  as  this  court  is  concerned^  is  a  new  question.  I  have 
never  had  that  question  raised  before,  but  I  do  not  regard  it  as  serious. 

This  case  is  one  of  considerable  importance.  It  creates  a  question 
which  in  all  probability  would  not  have  been  raised,  if  it  had  not  been 
for  the  passage  of  the  Rose  county  option  law  and  the  advantage  taken 
of  it  by  the  counties  bordering  on  the  Ohio  river  to  declare  that  the  sale 
of  intoxicating  liquors  as  a  beverage  should  be  prohibited  in  the  various 
counties,  I  believe  beginning  with  Hamilton  county;  above  Hamilton 
county — from  that  county  on  up  the  river  practically  to  the  Pennsyl- 
vania line — is  a  strip  of  dry  territory. 

If  the  contention  of  the  defendant  is  correct,  that  under  and  by 
virtue  of  his  government  license  he  could  ply  the  Ohio  river  and  sell 
intoxicating  liquors  as  a  beverage  to  the  citizens  residing  in  these  dry 
counties,  then  so  far  as  the  Rose  county  local  option  law  (act  99  0.  L, 
35)  is  concerned  in  counties  bordering  on  the  Ohio  river,  it  amounts 
to  nothing.  It  permits  a  person  to  sell  intoxicating  liquors  in  those 
counties  without  enabling  the  county  to  control  the  sale  of  it,  and 
without  enabling  municipalities  along  the  river  to  control  the 
sale  of  it,  and  at  the  same  time  depriving  the  counties  and  the  munici- 
palities along  the  Ohio  river  of  the  Aiken  tax  which  is  imposed  by  the 
state  upon  the  retailer  of  intoxicating  liquors. 

Now,  if  the  contention  of  the  defendant  is  valid,  let  us  see  where 
this  would  end.  A  man  could  take  an  ordinary  family  boat,  as  it  is 
called,  moor  it  in  the  Ohio  river  opposite  any  mimicipal  corporation 
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in  this  state,  and,  so  long  as  outside  of  low  water  mark,  ooold  sell  in- 
toxicating liquors  at  his  pleasure.  If  one  man  could  do  this,  a  hundred 
or  any  numljjer  could  do  it.  And  by  means  of  skiff  a  number  of  what 
might  practically  be  termed  saloons  could  exist  opposite  and  along  the 
shores  of  the  Ohio  river,  and  the  courts  would  be  powerless  to  reach 
and  control  cases  of  that  kind. 

Now  that  may  be  the  law  in  Ohio ;  that  may  be  the  law  under  the 
Rose  county  local  option  law;  that  may  be  the  right  of  the  defendant 
in  this  ease ;  but  if  it  is,  some  other  court  than  this  must  declare  it  to  be 
the  law.  I  am  going  to  decide  this  question  in  favor  of  the  enforcement 
of  the  law;  I  am  going  to  decide  it  so  as  to  give  effect  to  this  Rose 
county  local  option  law.  The  jurisdiction  of  the  courts  of  this  state 
extends  to  all  crimes  and  offenses  committed  on  the  Ohio  river  anywhere, 
and  I  do  not  believe  that  the  use  of  the  term  ^'within  the  limits"  of  any 
county  affects  the  case,  any  more  than  the  terms  used  in  any  of  the 
other  statuteis  or  the  requirements  of  criminal  procedure,  that  an  offense 
charged  must  be  shown  to  have  been  committed  within  the  county  in 
which  it  is  alleged  or  in  which  the  prosecution  is  being  had. 

I  do  not  believe  that,  if  this  defendant,  instead  of  selling  intoxicat- 
ing liquors  in  violation  of  the  law  on  board  his  little  boat,  had  committed 
an  assault  upon  one  of  Ohio's  citizens  or  a  citizen  of  another  state,  or 
had  committed  a  homicide  upon  his  boat,  that  he  would  escape  trial 
and  punishment  by  the  court,  saying  that  it  occurred  on  the  Ohio  river 
beyond  the  limits  of  low  water  mark.  I  think  that  either  the  state  of 
Kentucky  or  the  state  of  Ohio,  whichever  assumes  the  jurisdiction  and 
obtains  custody  of  the  defendant  first,  would  have  full  and  complete 
jurisdiction  to  hear  and  determine  the  case  and  inflict  punishment. 

I  am  aware  of  one  decision  of  the  circuit  court  of  this  circuit,  which 
might  tend  to  limit  the  jurisdiction  to  the  Ohio  side  of  the  thread  of 
the  stream.  We  had  a  case  in  Lawrence  county  of  a  number  of  persons 
who  had  caught  logs  adrift  upon  the  Ohio  river  when  the  price  for 
catching  logs  was  different  in  Ohio  and  in  West  Virginia.  The  logs 
belonged  to  Crane  &  Company.  It  was  claimed  by  them  that  the  per- 
sons who  had  caught  the  logs  had  caught  them  beyond  the  thread  of 
the  stream,  nearer  the  West  Virginia  than  the  Ohio  shore,  and  landed 
them  temporarily  upon  the  Virginia  shore,  because  they  were  nearer 
to  that  shore,  and  after  the  river  receded  towed  the  logs  to  the  Ohio 
shore  in  order  to  collect  the  greater  price  for  taking  up  and  securing 
logs.  These  persons  claimed  to  have  a  right  to  retain  possession  of  the 
logs  until  the  charges  were  paid  and  demanded  the  Ohio  price.  Crane 
&  Company  tendered  the  West  Virginia  price  for  catching  logs,  and 
being  refused  instituted  an  action  in  replevin.  The  common  pleas  court, 
Judge  Ceilings  sitting,  I  think,  decided  in  favor  of  the  Ohio  price.    The 
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circuit  court  reversed  the  decision,  holding  that  logs  caught  on  the  Ohio 
side  of  the  thread  or  middle  of  the  stream  could  be  charged  for  at  the 
Ohio  price,  but  if  caught  beyond  the  thread  or  middle  of  the  stream 
on  the  West  Virginia  side,  then  the  taker  up  could  not  collect  more  than 
the  charge  fixed  by  West  Virginia  statute. 

Out  of  consideration  of  public  policy  I  do  not  believe  that  the  court 
in  a  case  like  this,  or  in  any  criminal  case,  ought  to  be  bound  by  that 
decision.  I  have  already  indicated  to  counsel  the  effect  of  granting  the 
claims  of  the  defendant  in  this  case,  that  he  is  beyond  and  without  the 
jurisdiction  of  this  court.  It  is  very  far  reaching  in  its  results ;  of  very 
great  interest  to  the  state  as  well  as  to  the  defendant.  As  I  have  al- 
ready .said,  so  far  as  I  am  concerned,  I  think  this  case  ought  to  be  de- 
cided in  the  interest  of  upholding  the  law  in  the  state  of  Ohio,  and 
avoiding  the  injurious  effects  and  results  that  might  come  from  failure 
to  do  so. 

In  preparing  the  charge  in  this  case,  among  other  things  I  had 
prepared  to  say  to  the  jury  was,  **the  fourth  element  which  the  state 
is  required  to  make  out  beyond  a  reasonable  doubt  is  that,  such  unlaw- 
ful sale,  if  one  was  made,  occurred  .within  the  limits  of  Adams  county, 
Ohio."    I  had  prepared  the  chai^ge  as  follows: 

**0n  this  branch  of  the  case  I  charge  you  that  if  it  appears  from 
the  evidence  that  the  defendant  made  the  sale,  if  one  was  made,  on  or 
from  a  boat  moored  in  the  Ohio  river,  or  floating  or  running  on  the  Ohio 
river,  opposite  any  part  of  Adams  county,  that  is,  between  the  upper 
and  lower  boundaries  of  the  county  on  the  river,  that  would  be  within 
Adams  county,  within  the  meaning  of  the  law,  and  would  make  the 
defendant  amenable  to  the  laws  of  Ohio,  and  bring  him  within  the  juris- 
diction of  this  court.'* 

Counsel  can  readily  see  if  the  case  had  gone  to  the  jury  and  had  I 
charged  the  jury  in  that  way  I  would  have  followed,  so  far  as  applicable 
to  this  case,  the  language  of  Judge  Belden  in  State  v.  Stevens,  1  Dec. 
Re.  82  (2  W.  L.  J.  66),  which  I  think  substantially  states  the  law,  if 
for  no  other  reason,  by  reason  of  the  Virginia  Compact  at  the  time  of 
the  cession  of  the  territory. 

I  take  this  view  for  another  reason,  namely :  That  that  particular 
case  went  to  the  Supreme  Court,  and  while  it  was  reversed,  it  was  not 
reversed  upon  that  branch  of  the  charge,  although  that  was  one  of  the 
assignments  of  error.  I  am  aware  that  the  Supreme  Court  dismissed 
the  question  with  the  statement  that  there  was  no  evidence  showing  the 
chaise  to  be  material  to  the  facts  in  the  case,  and  so  far  as  disclosed  by 
the  bill  of  exceptions  was  an  abstract  proposition  of  law.  Stevens  v. 
State,  14  Ohio  386. 

But  the  Supreme  Court  would  not  do  a  vain  thing,  and  I  feel 
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fiure  that  if  the  Supreme  Court  believed  that  that  charge  did  not  cor- 
rectly state  the  law  applicable  to  such  cases,  in  sending  the  case  back 
for  a  new  trial,  that  court  would  certainly  have  said  that  the  trial  court 
erred  in  charging  the  jury  in  that  manner;  otherwise  the  same  error 
would  have  occurred  again.  The  attention  of  counsel  is  directed  to  the 
following  as  bearing  upon  the  territorial  boundaries  of  Ohio,  and  upon 
the  question  of  the  criminal  and  civil  jurisdiction  of  the  courts  of  Ohio: 

Act  of  congress,  approved  April  30,  1802,  1  Chase  70 ;  Art.  7,  Sec. 
6,  Const,  of  1802;  Eckert  v.  Colvin,  1  Dec.  Re.  11  (1  W.  L.  J.  54) ;  4 
W.  L.  J.  145-164;  5  W.  L.  J.  433-437;  3  W.  L.  J.  310,  337;  McCollock 
V.  Aten,  2  Ohio  308;  Benner  v.  Platter,  6  Ohio  505;  Blanchard  v.  Porter, 
11  Ohio  138;  Booth  v.  Hubbard,  8  Ohio  St.  243,  245;  Handly  v.  An- 
thony, 18  U.  S.  (5  Wheat.)  374  [5  L.  Ed.  113]. 

The  statement  in  the  agreed  statement  of  facts  that  the  defendant 
had  in  his  possession  a  receipt  for  the  special  tax  levied  by  the  United 
States  government  upon  the  sale  of  intoxicating  liquors  at  retail,  con- 
stitutes no  defense  to  this  prosecution,  nor  is  such  receipt  a  warrant 
or  authority  for  the  defendant  to  violate  the  laws' of  Ohio,  nor  to  sell 
intoxicating  liquors  in  a  territory  where  f  by  the  laws  of  such  territory 
the  selling  is  prohibited  and  unlawful.  The  government  does  not  au- 
thorize the  doing  of  an  unlawful  act,  and  this  receipt  sx>ecifically  so 
states. 

So  that,  upon  the  agreed  statement  of  facts,  I  find  and  adjudge 
that  the  defendant  is  guilty  in  manner  and  form  as  he  stands  charged 
in  the  indietment. 


MUNICIPAL  CORPORATIONS— RAILWAYS. 

[Logan  Common  Pleas,  1908.] 

WmuAM  Casket  v.  Belle  Center  (Vni.). 
George  Combs  v.  Belle  Center   (VUi.). 

1.  RAttWAT  Speed  Ordinance  Enforcible  by  Criminal  Proceedings  Held  In- 
valid. 

A  municipal  ordinance  "to  regulate  the  speed  of  railway  locomotives  and 
cars  within  the  corporate  limits,"  by  imposing  a  fine  for  violation  there- 
of, is  in  contravention  of  Sec.  2500  (Lan.  3762;  B.  1536-182)  Rev.  Stat, 
which  prescribes  recovery  by  "civil  action"  only,  and  notwithstanding 
the  ordinance  prescribes  the  same  amounts  as  the  statute,  it  is  ren- 
dered invalid  by  providing  enforcement  by  criminal  proceedings. 

2.  An  Ordinance  Regulatino  Speed  of  Trains  and  Ringing  or  Bell  Contains 
More  than  one  Subject  and  is  Invalid. 

An  ordinance  "to  regulate  the  speed  of  railway  locomotives"  in  municipal 
limits,  which  fixes  the  maximum  speed  thereof,  and  requires  that  the 

locomotive  bell  shall  be  rung  continuously  while  the  train  may  be  run- 
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ning  through  the' corporate  limits,  contravenes  Sec.  1694  (Lan.  3106;  B. 
1536-620)  Rev.  Stat,  prescribing  that  no  ordinance  shall  contain  more 
than  one  subject. 

3.  Ordinance  Requiring  Bell  to  be  Rung  Continuously  in  Municipal  Limits 
IS  Invalid. 

An  ordinance  requiring  that  the  bell  on  a  railway  locomotive,  running 
through  municipal  limits,  shall  be  rung  continuously,  regardless  of  the 
fact  that  it  may  not  be  "approaching  a  turnpike,  highway,  town  road  or 
crossing"  enlarges  upon  the  provisions  of  Sec.  3336  Rev.  Stat,  and  is 
invalid. 

[Syllabus  approved  by  the  court.] 

West  &  West  and  E.  P.  Chamberlain,  for  plaintifiEs. 
Briggs  &  Stewart,  for  defendant. 

BRODRICK,  J. 

These  are  proceedings  in  error,  and  being  of  the  same  nature  and 
identity,  I  will  only  refer  to  case  No.  10440  in  rendering  my  opinion, 
as  a  matter  of  convenience,  but  all  that  is  said  in  that  case  applies 
with  equal  force  and  effect  to  case  No.  10441. 

On  March  5,  1907,  the  council  of  the  village  of  Belle  Center  passed 
an  ordinance,  No.  102,  entitled  ** Railway  speed  ordinance;  an  ordi- 
nance to  regulate  the  speed  of  railway  locomotives  and  cars  within  the 
corporate  limits  of  the  incorporated  village  of  Belle  Center,  Ohio,  and 
providing  as  follows: 

**  Section  1.    Be  it  ordained  by  the  council  of  the  incorporated 

village ,  Logan  county,  Ohio,  that  it  shall  be  unlawful  for  any 

person  or  persons,  engineer  or  conductor  or  railroad  company  to  run 
or  propel  any  locomotive  or  railroad  car  on  any  railroad  track  within 
the  corporate  limits  of  the  village  of  Belle  Center,  Ohio,  at  a  greater 
rate  of  speed  or  velocity  than  the  rate  of  ten  (10)  miles  per  hour,  and 
every  person  or  persons,  engineer  or  conductor  or  railroad  company 
running  a  locomotive  or  cars  on  any  railroad  track  within  the  limits 
of  said  village  is  hereby  required  to  ring  the  bell  continuously  upon 
such  locomotive,  as  he  may  be  running  through  said  corporate  limits. 
If  any  person  or  persons,  engineer,  conductor  or  railroad  company 
shall  violate  any  of  the  provisions  of  this  section,  he  or  they  shall  for- 
feit and  pay  for  each  and  every  such  offense  a  fine  of  not  less  than 
five  dollars  ($5)  nor  more  than  fifty  dollars  ($50)  with  costs. 

''Section  2.  It  shall  be  the  duty  of  the  marshal  and  he  is  hereby 
invested  with  full  power  to  arrest,  upon  view  or  information  and  with- 
out process,  any  person  or  persons  violating  Section  1  and  bring  him 
or  them  before  the  mayor. 

"Section  3.  This  ordinance  shall  take  effect  and  be  in  force  from 
and  after  its  passage  and  legal  publication.'' 

The  ordinance  was  duly  published  March  8,  1907,  as  appears 
from  the  certificatt  of  the  clerk  of  said  village. 
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On  the  twenty-second  day  of  April,  1908,  W/G.  Oliphant  ffled  his 
affidavit  with  the  mayor  of  said  village,  charging  the  said  William 
Caskey  with  violating  the  provisions  of  said  ordinance  in  tiie  follow- 
ing particulars: 

''That  on  or  about  the  eighteenth  day  of  April,  1908,  at  the  mu- 
nicipal corporation  and  county  aforesaid,  one  William  Caskey,  then 
and  there  being,  and  then  and  there  being  in  charge  of  two  steam 
engines  and  train  of  cars  as  conductor,  which  was  then  and  there 
run  and  propelled  by  steam  over  the  railway  track  of  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company,  which  extends 
through  the  limits  of  said  corporation,  and  the  said  William  Caskey 
as  aforesaid  being  then  and  there  conductor  and  in  charge  of  said  train 
as  aforesaid,  did  then  and  there  run  said  train  through  said  corporation 
at  a  speed  greater  than  ten  miles  an  hour,  contrary  to  an  ordinance 
of  said  village  in  such  cases  made  and  provided." 

Thereupon  a  warrant  was  issued  to  W.  Q.  Oliphant,  marshal  of 
said  village,  who  by  virtue  thereof  arrested  the  said  William  Caskey 
and  brought  him  before  the  mayor  of  said  village,  whereupon  a  trial 
was  had,  and  the  mayor  finding  said  William  Caskey  guilty,  assessed 
a  fine  of  $50  against  him,  and  adjudged  the  costs  of  prosecution  against 
him. 

A  bill  of  exceptions  was  duly  taken  and  signed  by  the  mayor,, 
together  with  a  transcript  of  the  docket  entries,  and  a  petition  in 
error  is  filed  to  reverse  the  findings  and  judgments  of  said  mayor^ 
upon  the  following  grounds  as  stated  in  said  petition: 

**1.  The  said  mayor  of  the  said  village  of  Belle  Center,  Ohio, 
did  not  have  jurisdiction  of  the  subject-matter  of  said  proceedings, 
nor  of  the  person  of  said  plaintiff  in  error,  nor  jurisdiction  to  impose 
a  fine  upon  the  said  plaintiff  in  error  for  the  violation  of  said  ordi- 
nance. 

''2.  The  said  mayor  erred  in  assuming  jurisdiction  of  the  subject- 
matter  of  said  proceeding. 

**3.  The  said  mayor  erred  in  overruling  the  motion  filed  before 
him  to  set  aside  his  said  finding,  sentence  and  judgment,  and  for  a 
new  trial. 

**4.  The  mayor  erred  in  imposing  the  sentence  in  said  proceed- 
ing against  the  plaintiff  in  error. 

**  There  are  other  errors  manifest  upon  the  face  of  said  proceedings 
prejudicial  to  the  plaintiff  in  error." 

Section  2500  (Lan.  3762;  B.  1536-182)  Rev.  Stat,  conferring  the 
power  upon  municipal  corporations  to  regulate  the  rate  of  speed  of 
steam  railroads,  provides  as  follows: 

**When  a  railroad  track  is  laid  in  a  municipal  corporation,  the 
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council  may  by  ordinance  regolate  the  speed  of  all  locomotives  and 
railroad  cars  within  the  corporate  limits;  provided,  such  ordinance 
shall  not  require  a  less  rate  of  speed  than  four  miles  an  hour,  ipid  in 
villages  having  a  population  of  two  thousand  or  less,  it  shall  not  be 
fixed  at  a  less  rate  than  eight  miles  an  hour;  and  the  corporate  au- 
thorities may  by  civil  action,  recover  against  any  engineer,  conductor 
or  company  violating  such  ordinance  a  sum  not  less  than  five  dollars 
nor  more  than  fifty  dollars  for  each  offense." 

It  will  thus  be  seen  that  the  same  grant  of  power  by  the  legislature 
to  municipal  authorities  to  provide  for  the  regulation  of  the  speed  of 
locomotives  and  railroad  cars  provides  the  penalty  for  the  violation  of 
the  ordinance,  and  the  manner  in  which  said  penalty  may  be  enforced, 
viz.,  by  a  civil  action.  . 

The  penalty  provided  by  the  ordinance  under  consideration  is 
the  same  as  that  provided  by  statute,  but  the  remedy  for  its  enforce- 
ment is  by  criminal  prosecution. 

The  first  question,  therefore,  to  be  determined  is  as  to  the  juris- 
diction of  the  mayor  to  proceed  under  the  provisions  of  the  ordinance 
by  criminal  proceedings.  Legislative  grants  to  municipal  corporations 
are  always  strictly  construed,  and  such  corporations  may  not  exceed 
the  authority  so  granted. 

In  the  case  of  Canton  v.  Nist,  9  Ohio  St.  439,  it  was  held  by  the 
Supreme  Court,  that: 

''An  ordinance  of  a  municipal  corporation,  prohibiting,  under  a 
penalty,  the  opening  of  shops,  etc.,  for  the  purpose  of  business,  on 
Sunday,  without  excepting  cases  of  necessity  and  charity,  and  without 
exempting  from  its  operation  persons  who  conscientiously  observe  the 
seventh  day  of  the  week  as  the  Sabbath,  is  inconsistent  with  the  laws 
of  the  state,  and  therefore  void/* 

On  page  440  the  court  say: 

**But  the  powers  here  conferred  are  expressly  limited,  in  the  pre- 
ceding  part  of  the  same  section,  to  such  ordinances  as  are  'not  incon- 
sistent with  the  laws  of  this  state.'  And  this  limitation,  even  if  not 
expressed,  must  doubtless  be  regarded  as  implied  in  all  such  general 
grants  of  power;  for  it  must  be  presumed  that  the  legislature  would 
not  intend  to  give  to  a  corporation  the  power  of  contravening  and 
defeating  state  policy  by  ordinances  inconsistent  with  the  laws  of  the 
state.  Is,  then,  Sec.  2  of  this  ordinance  consistent  with  the  policy  of 
the  state  as  indicated  by  her  legislature  f 

After  quoting  the  statute  law,  the  court  continues: 

"The  penalty  imposed  by  this  section  clearly  indicates  the  gen- 
eral policy  of  discriminating  between  secular  days  and  Sundays,  and 
of  regarding  the  latter  as, a  day  of  rest,  upon  which  common  labor, 
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sports,  and  the  employments  therein  named,  are  prohibited.  But  the 
exceptions  which  it  contains  are  equally  expressive  of  state  policy. 
The  statute  proceeds  on  the  principle  that  works  of  necessity  may  be 
performed  on  any  day;  that  *it  is  lawful  to  do  good,  even  on  the  Sab- 
bath days';  and  upon  the  further  principle  that  persons  who  con- 
scientiously observe  another  day  of  the  week  as  the  Sabbath,  shall 
not  be  required  to  abstain  from  employments,  otherwise  lawful,  on 
Sunday." 

Adopting  the  same  method  of  reasoning  used  by  the  court  in  the 
•case  of  Canton  v.  Nist,  supra,  as  applicable  to  the  case  at  bar,  it  will 
be  readily  seen  that  the  enlargement  of  the  remedy  for  a  violation  of 
the  ordinance  in  question  is  just  as  inconsistent  with  the  state  law 
granting  the  right  to  the  municipality  as  would  be  the  enlarging  of 
the  scope  of  the  authority  so  granted. 

Neither  would  Par.  29  of  Sec.  7,  Mun.  Code  of  1902  (  Lan.  Eev. 
Stat.  3102;  B.  1536-100),  apply.  Said  paragraph  reads  as  follows: 

**  [Penalty  for  violation  of  ordinance.]  To  make  the  violation  of 
ordinances  a  misdemeanor,  and  to  provide  for  the  punishment  thereof 
by  fine  or  imprisonment,  or  both;  provided,  that  such  fine  shall  not 
exceed  five  hundred  dollars  and  such  imprisonment  shall  not  exceed 
six  months." 

This  paragraph  is  contained  in  the  general  enumeration  of  powers 
granted  to  municipal  corporations,  and  cannot  control  specific  powers 
panted  to  such  municipal  corporations. 

In  the  case  of  Ravenna  v.  Pennsylvania  Co.  45  Ohio  St.  118,  the 
first  point  of  the  syllabus  reads  as  follows: 

'^1.  Municipal  corporations,  in  their  public  capacity,  possess  such 
powers  and  such  only,  as  are  expressly  granted  by  statute,  and  such 
as  may  be  implied  as  essential  to  carry  into  effect  those  which  are 
expressly  granted." 

On  page  121  the  court  say: 

"Such  corporations,  being  created  for  convenience  aAd  economy 
in  government,  and  to  aid  the  state  in  legislation  and  administration 
of  local  affairs,  are  always  subject,  in  their  public  capacity,  to  the 
control  of  the  state.  As  a  result  of  this  limitation,  thjs  corporation 
cannot  possess  the  power  referred  to  unless  the  same  has  been  con- 
ferred by  statute.  Indeed,  it  is  conceded  by  the  learned  counsel  for  plain- 
tiff, that  the  power  to  pass  the  ordinance  does  not  exist  unless  it  has 
been  expressly  granted  by  the  legislature,  or  is  clearly  implied,  and 
there  is  no  doubt  that  this  is  the  law.  Power  to  enact  such  an  ordi- 
nance would  not  be  inherent  in  the  council.  Except  as  to  incidental 
powers,  such  as  are  essential  to  the  very  life  of  the  corporation,  the 
presumption  is  that  the  state  has  granted  in  clear  and  unmistakable 
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terms  all  it  has  designed  to  grant  at  all.  Doubtful  claims  to  power  are 
resolved  against  the  corporation."  Citing,  Cooley,  Const.  Lim.  233, 
234;  Minium  v.  Larue,  64  U.  S.  (23  How.)  435  [16  L.  Ed.  574],  and 
Bloom  V.  Xenia,  32  Ohio  St.  465.  See,  also,  Townsend  v.  CirclevUle, 
78  Ohio  St.  122  [84  N.  E.  Rep.  792;  16  L.  R.  A.  (N.  S.)  914]. 

When  the  legislature  grants  the  power  to  a  municipaP  corporation 
to  enact  certain  legislation,  and  provides  in  the  same  act  the  penalty 
for  its  violation,  this  excludes  all  other  remedies  under  the  well  known 
maxim:    '^Expressio  unius  est  exclusio  alterius/' 

I  am  therefore  of  the  opinion  that  the  ordinance  in  question  is 
void,  in  that  it  attempts  to  provide  a  different  penalty,  and  a  greater 
method  of  enforcing  the  same,  than  is  granted  by  statute,  and  the 
mayor  was  wholly  without  jurisdiction  in  attempting  to  enforce  the 
ordinance  in  any  other  manner  than  that  pointed  out  by  statute. 

It  is  not  necessary  that  the  ordinance  contain  any  mention  of  the 
penalty  for  its  violation.  If  the  ordinance  provides  for  the  regulation 
of  the  speed  of  locomotives  and  cars,  then  the  statute  itself  provides 
the  penalty  and  the  remedy  for  its  violation,  and  that  is  by  a  civil 
action  against  either  the  conductor,  engineer  or  company. 

There  are  two  other  reasons  why  the  ordinance  in  question  is 
void. 

Section  1694  (Lan.  3106;  B.  1536-620)  Rev.  Stat,  provides  that, 
''No  by-law  or  ordinance  shall  contain  more  than  one  subject,  which 
shall  be  dearly  expressed  in  its  title."  The  ordinance  in  question  is 
entitled  '' Railway  speed  ordinance;  an  ordinance  to  regulate  the  speed 
of  railway  locomotives  and  cars  within  the  corporate  limits  of  the  in- 
corporated village  of  Belle  Center,  Ohio."  The  ordinance  then  fixes 
the  rate  of  speed,  and  also  contains  the  further  provision  ''and  every 
person  or  persons,  engineer  or  conductor  or  railroad  company  running 
a  locomotive  or  cars  on  any  railroad  track  within  the  limits  of  said 
village  is  hereby  required  to  ring  the  bell  continuously  upon  such 
locomotive,  as  he  may  be  running  through  said  corporate  limits."  And 
the  remedy  provides  that,  "If  any  person  or  persons,  engineer,  con- 
ductor or  railroad  company  shall  violate  any  of  the  provisions  of  this 
section,  he  or  they  shall  forfeit  and  pay  for  each  and  every  such  offense 
a  fine  of  not  less  than  five  dollars  nor  more  than  fifty  dollars,  with 

COrtB." 

There  are  two  separate  and  distinct  subjects  contained  in  this 
ordinance,  while  only  one  of  them  is  clearly  expressed  in  its  title. 

Again,  the  second  subject  is  provided  for  in  Sec.  3336  Rev.  Stat.. 
which  reads  as  follows: 

"Every  company  shall  have  attached  to  each  locomotive  engine 
passing  upon  its  road,  a  bell  of  the  ordinary  size  in  use  on  such  en- 
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gine,  and  a  steam  whistle ;  and  the  engineer  or  person  in  charge  of  an 
engine  in  motion  and  approaching  a  turnpike,  highway,  town  road, 
crossing  or  private  crossing  where  the  view  of  said  private  crossing 
is  obstructed  by  embankment,  trees,  curve  or  any  other  obstruction  to 
view,  upon  the  same  line  therewith,  and  in  like  manner  where  the  road 
crosses  any  other  traveled  place,  by  bridge  or  otherwise,  «hall  sound 
such  whistle  at  a  distance  of  at  least  eighty  and  not  further  than  one 
hundred  rods  from  the  place  of  such  crossing,  and  ring  the  beU  con- 
tinuously until  the  engine  passes  such  crossing;  but  the  provisions- 
of  this  section  sl^all  not  interfere  with  the  proper  observance  of  any 
ordinance  passed  by  any  city  or  village  council  regulating  the  manage- 
ment of  railroads,  locomotives  and  steam  whistles^  thereon,  within  the- 
limits  of  such  city  or  village." 

It  will  be  observed  upon  a  careful  reading  of  this  section  of  the 
statute  that  the  sole  object  of  the  signals  is  for  the  protection  of  per- 
sons who  may  be  traveling  upon  highways  crossing  the  railroad,  and 
the  engineer  or  person  in  charge  of  the  locomotive  is  only  required 
to  ring  the  bell  upon  such  locomotive  until  the  engine  has  passed  such 
highway,  while  under  the  provisions  of  the  ordinance,  the  engineer 
or  person  in  charge  of  the  locomotive  is  required  to  ring  the  bell  con- 
tinuously through  the  entire  corporate  limits,  regardless  of  any  high- 
way crossings,  which  is  attempting  to  enlarge  upon  the  provisions  of 
the  statute,  is  clearly  inconsistent  therewith,  and  falls  directly  under 
the  decision  of  Canton  v.  Nisi,  supra.  See  also  opinion  of  court  in  the 
case  of  Ravenna  v.  Pennsylvania  Co.,  supra,  on  page  125. 

The  findings  and  judgments  of  the  mayor  will,  therefore,  be  re- 
versed and  the  plaintiff  in  error  in  each  case  discharged.  Judgment 
against  defendant  in  error  in  each  case  for  costs.  Exceptions  noted 
on  behalf  of  defendant  in  error. 


BANKRUPTCY.     . 

[Hamilton  Common  Pleas,  Miareh,  1909.] 

W.  R.  Thrall  v.  Union  Maid  Tobacco  Co. 

Cbeditob  op  Corpobation  Adjudged  Bankbuft  Cannot  Sue  to  Kvwouce  Stook: 
Subscriptions. 
A  trustee  in  bankruptcy  is  vested  with  sole  power  by  Sec.  47-2  of  the  bank- 
ruptcy act  to  maintain  an  action  to  enforce  payment  of  stock  subscrip- 
tions after  the  corporation  is   adjudged  bankrupt;    demurrer  by  such, 
trustee  will  lie  to  the  petition  of  a  creditor  instituting  such  an  action. 

[Syllabus  approved  by  the  court] 
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Demubber  to  petition. 

J.  S.  Conner  and  Charles  A.  J.  Walker,  for  A.  J.  Bedway. 
Edwards  Ritchie,  for  W.  R.  Thrall,  trustee . 
Millard  Tyee,  for  Cincinnati  Gunning  Co.. 

OORMAN,  J. 

This  cause  was,  by  order  of  Judge  James  B.  Swing,  of  this  court, 
on  February  6,  1909,  consolidated  with  cause  No.  137989,  Cincinnati 
Ounning  Co.  v.  A.  J.  Redway  et  oZ.,  and  ordered  to  proceed  under  the 
iiuml>er  of  this  cause  on  the  ground  that  the  two  suits  were  substantially 
for  the  same  purpose— to  enforce  the  payment  of  stock  subscriptions 
made  for  the  stock  of  the  Union  Maid  Tobacco  Company. 

Both  suits  were  filed  after  the  petition  was  filed  in  the  United 
States  district  court  to  have  the  Union  Maid  Tobacco  Company  ad- 
judged a  bankrupt.  On  September  30,  1907,  the  Union  Maid  Tobacco 
Company  was  adjudged  a  bankrupt  and  thereafter  W.  B.  Thrall  was 
elected  trustee  and  brought  this  action.  Prior  to  the  bringing  of  this 
suit,  cause  No.  137989  was  commenced  by  the  Cincinnati  Qunning  Com- 
pany, a  creditor  of  the  Union  Maid  Tobacco  Company,  against  the  same 
defendants  as  are  here  made  defendants,  and  as  before  stated,  for  the 
same  purpose— to  enforce  the  payment  of  stock  subscriptions. 

A  demurrer  is  interposed  in  this  case,  since  the  consolidation  of  the 
cases,  to  the  petition  and  amended  petition  of  the  Cinoinnati  Qunning 
Company  in  case  No.  137989  on  the  ground  that  the  allegations  do  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  secondly,  on 
the  ground  that  the  court  has  no  jurisdiction  of  the  action. 

The  two  causes  having  been  consolidated,  the  court  may  consider 
all  the  pleadings  in  both  cases  to  determine  the  merits  of  the  demurrer, 
inasmuch  as  the  demurrer  searches  the  entire  record.  1  Bates'  Pleading 
428;  Columhis,  8.  &  C.  Ry.  v.  Jfowa^f,  35  Ohio  St.  284. 

While  it  is  undoubtedly  true  that  the  Cincinnati  Gunning  Company 
could  have  brought  and  maintained  its  action,  if  no  bankruptcy  pro- 
ceedings had  intervened,  nevertheless,  upon  the  appointment  of  W.  E. 
Thrall,  trustee,  in  the  bankruptcy  proceedings,  the  title  to  the  claims 
sued  upon  in  these  two  sections  vested  by  operation  of  the  bankruptcy 
act  (Sec.  70-6)  in  him  and  him  alone. 

This  is  a  right  of  action  arising  upon  a  contract— the  contract  of 
subscription  for  the  stock  of  the  Union  Maid  Tobacco  Company.  Even 
if  the  suit  of  the  Cincinnati  Gunning  Company  had  been  brought  be- 
fore any  steps  had  been  taken  in  the  bankruptcy  court,  nevertheless, 
upon  the  subsequent  appointment  of  the  trustee  in  bankruptcy,  the 
title  to  his  claim  would  vest  in  him  as  of  the  date  the  Union  Maid 
Tobacco  Company  was  adjudged  a  bankrupt,  and  in  such  a  case  the 
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trustee  could  have  intervened  and  asked  the  court  to  be  substituted  in 
place  of  the  plaintiff  as  the  real  party  in  interest. 

In  the  case  at  bar,  the  Cincinnati  Gunning  Company  had  no  right 
to  commence  the  action  brought  in  this  court,  under  case  No.  137989,  as 
it  was  not  vested  with  the  title  to  the  claim,  nor  the  right  to  bring 
the  suit,  but  that  title  and  right  were  vested  in  W.  B.  Thrall,  trustee. 

By  the  provisions  and  requirements  of  Sec.  47-2  of  the  bankruptcy 
act,  it  was  and  is  the  duty  of  the  trustee  to  collect  apd  reduce  to  money 
the  property  of  the  estate,  etc. 

For  this  purpose  he,  and  he  alone,  has  the  right  to  maintain  an 
action  such  as  the  one  at  bar  and  the  one  involved  in  case  No.  137980. 
He  acts  for  all  the  creditors  and  is  vested  with  the  legal  title  and 
right  to  maintain  the  action.  Even  if  the  Cincinnati  Gunning  Com- 
pany should  prosecute  its  action  to  a  final  judgment,  that  judgment 
would  necessarily  operate,  and  be,  for  the  equal  benefit  of  all  the  credit- 
ors of  the  bankrupt,  and  fruits  of  the  judgment  would  be  administered 
by  the  tnistee  in  bankruptcy.  , 

For  the  reasons  stated  the  demurrer  will  be  sustained  on  the  ground 
that  the  petition  and  amended  petition  on  a  view  of  the  entire  record 
does  not  state  facts  suflScient  to  constitute  a  cause  of  action  in  the  Cin- 
cinnati Gunning  Company  against  the  defendants. 


EXiECUTORS  AND  ADMINISTRATORS-^AS  AND  OIU 

[Knox  Common  Pleas,  1909.] 
Joseph  S.  Breece  et  al.  Exrs.  v.  Elizabeth  Bbbece  st  au 

iRoTALTiES  OF  OiL  Wells  Patablb  TO  Lun  Tenant  undxb  Wm.. 

Royalties  from  gas  and  oil  wells,  upon  the  death  of  the  leasee,  havins  d^ 
vised  a  life  estate  in  the  lands  of  his  widow,  remainder  to  his  son,  are 
payable  to  the  life  tenant  as  the  owner  of  the  lands,  and  regardlaas  of 
the  fact  as  to  whether  they  were  drilled  before  or  after  his  death;  th^ 
are  not  assets  payable  to  his  executor  or  administrator. 

[Syllabus  approved  by  the  court] 
W.  H.  Thompson,  for  plaintiffs . 

WICKHAM,  J. 

On  February  23,  1901,  Adam  G.  Breece,  a  resident  of  E[nox  county^ 
Ohio,  made  his  last  vrill.  By  this  will  the  testator  devised  to  his  wife, 
Elizabeth  Breece,  a  life  estate  in  the  farm  of  121  acres  owned  by  him 
in  fee  simple,  with  the  remainder  to  his  son,  Cassie  Breece. 

On  March  25,  1902,  the  testator  executed  and  delivered  to  one  P. 
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Parker,  and  his  assigns,  an  oil  and  gas  lease  on  121  acres,  by  the  terms 
of  which  lease  he  granted  all  the  oil,  gas,  etc.,  for  the  term  of  twenty 
years,  and  so  long  thereafter  as  oil  or  gas  is  found  in  paying  quantities 
thereon.  Afterwards,  and  before  the  death  of  Adam  G.  Breece,  Parker 
assigned  the  lease  to  the  Ohio  Fuel  Supply  Company,  a  corporation 
organized  for  the  purpose  and  engaged  in  the  business  of  producing 
and  marketing  natural  gas.  The  lease  provided  for  the  payment  of 
$200  per  year  for  each  gas  well  drilled  on  the  land. 

On  May  20,  1904,  Adam  G.  Breece  died,  leaving  his  said  will  in 
full  force  and  effect,  and  seized  in  fee  simple  of  the  land  bequeathed 
in  said  will  to  his  wife,  Elizabeth,  for  her  life,  with  the  remainder  to  his 
son  Cassie. 

After  the  death  of  the  testator  the  gas  company  drilled  a  well 
on  the  farm  of  121  acres,  in  which  the  widow,  Elizabeth,  has  a  life 
estate,  and  which  well  ever  since  it  was  drilled  in  has  been  a  producer 
of  natural  gas  in  paying  quantities,  and  the  gas  company  has  paid  a 
rqyalty  of  $200  per  year  to  the  executors  of  the  last  will  of  Adam  Q. 
Breece. 

This  petition  is  filed  by  the  executors  under  the  statute  for  a  diree- 
tion  of  the  court  where  the  money  now  in  their  hands  and  received  by 
them  from  the  gas  company  should  be  paid,  whether  to  the  widow, 
Elizabeth,  or  to  the  remainder-man,  Cassie,  and  the  case  is  submitted 
to  the  court  on  a  statement  of  the  foregoing  facts. 

The  owner  of  a  life  estate  in  lands  cannot  drill  oil  or  gas  wells 
nor  open  mines  upon  the  land,  nor  can  he  grant  the  right  to  another  to 
do  so.  Kenton  Gas  &  Elec.  Co.  v.  Domey,  9  Circ.  Dec.  604  (17  R.  101,, 
105) ;  also  Marshall  v.  Mellon,  179  Pa.  St.  371  [36  Atl.  Rep.  201;  35 
L.  R.  A.  816;  57  Am.  St.  Rep.  601] ;  Oerkins  v.  Kentucky  Salt  Co.  100" 
Ky.  734  [39  S.  W.  Rep.  444]. 

But  a  life  tenant  may  operate  oil  wells  or  mines  that  have  been 
opened  before  the  creation  of  the  life  estate  or  the  death  of  the  testator, 
where  the  life  estate  is  created  by  law,  and  take  the  rojralty,  rentals 
and  profits  therefrom.  Brooks  v.  Hanna,  10  Circ.  Dec.  480  (19  R. 
216) ;  Lemfer  v.  Henke,  73  111.  405  [24  Am.  Rep.  263] ;  Priddy  v.  Orif- 
fitk,  150  111.  506  [37  N.  E.  Rep.  999] ;  Moore  v.  Rollins,  45  Me.  493;. 
Eier  v.  Peterson,  41  Pa.  St.  357,  361;  Shoemaker's  Appeal,  106  Pa. 
St.  392. . 

In  the  case  of  Koen  v.  Bartlett,  41  W.  Va.  559  [23  S.  E.  Rep.  664; 
35  L.  R.  A.  128;  56  Am.  St.  Rep.  884],  and  in  the  case  of  the  Wood- 
bum's  Estate,  138  Pa.  St.  606  [21  Atl.  Rep.  16;  21  Am.  St.  Rep.  932], 
it  is  held  that  where  oil  wells  had  been  drilled  in  the  testator's  lifetime 
under  a  lease,  and  one  was  being  drilled  when  he  died,  that  the  life 
tenant  was  entitled  to  the  royalties  under  the  lease. 

On  a  review  of  these  authorities  the  circuit  court  of  Cuyahoga 
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county,  in  the  case  of  Brooks  v.  Eanna,  supra,  page  489,  was  moved  to 
say: 

*'The  Pennsylvania  cases  are  where  the  one  taking  the  income 
was  given  a  life  estate,  the  remainder-man  taking  what  was  left  at  the 
end  of  the  life  estate. 

.  ''And  those  cases  follow  the  law  as  laid  down  by  all  the  authorities, 
that  where  mines  are  opened  at  the  time  that  the  will  takes  effect,  the  life 
tenant  gets  the  right  to  work  the  mines  during  the  time  of  her  life 
estate;  and  the  same  is  true  of  quarries,  sand-beds,  of  gravel  and  of 
clay,  and  if  the  will,  '!by  which  the  life  estate  is  created,  provides  that 
mines  are  to  be  opened  by  the  trustee  and  worked,  the  life  tenant  is 
to  have  the  profits  arising  from  the  working  of  the  mines,  and  the  ro- 
mainder-man  only  gets  such  coal  or  other  material  as  is  not  w^ked 
out  during  the  life  estate.  The  principle  on  which  this  is  held  in  the 
Pennsylvania  cases  w(e  apprehend  is  this:  That  if  the  mine  is  opened 
at  the  time  of  the  death  of  the  testator  and  in  operation,  that  the  clear 
intent  of  the  testator  is  that  they  shall  continue  to  be  worked;  and  if  he 
provides  in  his  will  that  they  are  to  be  opened  and  worked,  then  that 
is  an  appropriation  by  him  in  his  will  that  so  much  of  the  coal  or  other 
material  beneath  the  surface  as  shall  be  worked  during  the  time  of  the 
life  estate  shall  go  to  the  life  tenant  so  far  as  there  shall  be  net  earnings 
from  such  mane.  And,  in  such  cases,  the  will  in  and  of  itself  gives 
to  the  life  tenant  the  profits  of  the  mine,  and  gives  to  the  remainder* 
man  only  what  is  left  at  the  death  of  the  life  tenanf 

It  may,  with  equal  reason  and  force  be  said,  that  where  the  owner 
of  land  in  fee  simple  has  executed  a  lease  and  granted  the  right  to 
operate  for  oil  and  gas  on  lands  which  he  has  devised  to  his  wife  for 
life,  or  which  he  may  afterward  devise  to  her  for  lifer  it  is  his  intention 
that  the  terms  of  his  contract  of  lease  be  carried  out  after  his  decease 
and  the  rentals  and  royalties  to  be  paid  under  the  lease  shall  be  paid 
to  his  wife,  who  is  to  be  the  life  tenant  of  the  lands  after  his  death* 

The  testator  has  made  a  contract  which  in  contemplation  of  law 
mmy  be  carried  into  effect  after  his  decease.  He  is  presumed  to  have 
that  knowledge,  and  in  case  of  his  death  before  the  termination  of  the 
contract  it  must  be  presumed  that  he  intends  all  that' legally  results 
from  his  act  of  executing  the  contract.  The  lessee  has  a  right  to  drill 
and  operate  the  lands  for  oil  and  gas.  The  rental  or  royalties  must  be 
paid  by  the  lessee  to  the  owner  of  the  lands,  and  the  owner  of  the 
lands  is  the  owner  of  the  life  estate,  and  it  is  he  who  is  entitled  to  such 
royalties  and  rents.  There  is  no  difference  in  the  rights  of  the  parties 
whether  the  wells  are  drilled  before  or  after  the  creation  of  the  life 
estate.  If  they  are  drilled  after  the  life  estate  begins,  under  a  con- 
tractual right  which  arose  before  the  creation  of  the  life  estate,  it  is 
to  all  intents  and  for  all  purposes  the  same  as  if  the  wells  were  drilled 
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in  the  lifetime  of  the  testator.  Or,  to  put  it  in  another  form,  the  life 
tenant  takes  the  land  with  the  right  to  the  royalties  of  all  wells  drilled 
on  the  land  at  the  time  it  is  taken,  and  all  wells  that  may  be  drilled 
on  the  land  under  the  contract  existing  at  the  death  of  the  testator. 
Seagar  v.  McCabe,  92  Mich.  186  [52  N.  W.  Rep.  299;  16  L.  R.  A.  247]. 
In  Willford  v.  Hfiimhoffer,  25  0.  C.  C.  748  (2  N.  S.  369),  it  is  held: 

**The  widow  is  entitled  to  the  oil  produced  from  land  generally 
assigned  and  confirmed  to  her  as  dower,  although  the  wells  are  sunk 
and  the  oil  produced  after  her  husband's  death. 

**The  entry  of  a  judgment  cutting  off  the  widow's  rights  to  oil 
produced  from  land  therefore  regularly  assigned  and  confirmed  to  her 
as  dower  in  a  partition  proceeding  is  coram  non  judice  and  void  when 
the  widow,  under  the  terms  of  an  oil  lease  entered  into  between  the 
heirs  and  herself  prior  to  the  commencement  of  the  partition  proceed- 
ing, is  entitled  to  the  oil  produced  therefrom,  and  her  rights  under 
such  lease  were  not  involved  or  made  an  issue  in  such  proceeding;  and 
a  purchaser  at  the  partition  sale  takes  subject  to  the  right  of  the  widow 
to  the  oil  under  such  lease. 

We  conclude  upon  a  review  of  the  authorities  upon  the  question 
that  the  widow  is  clearly  entitled  to  the  royalties  now  in  the  hands  of 
the  executors.  They  are  no  part  of  the  assets  of  the  Estate  of  Adam 
O.  Breece.  The  gas  company  should  have  paid  fhem  directly  to  the 
widow  instead  of  to  the  executors,  and  not  being  assets  of  the  estate 
does  not  make  a  case  for  a  direction  of  the  court  as  to  how  the  money 
shall  be  disposed  of  by  the  executors,  and  for  that  reason  the  petition 
of  the  plaintifib  is  dismissed  at  their  costs. 


CONSTITUTIONAL  LAW— COURTS— VEHICLES.  j 

[Greene  Common  Pleas,  March  8,  1909.]  ^ 

Perry  W.  Hobut  v.  G.  Harries  Gorman. 

1.  MonoH  TO  Vacate  Summons  Raising  BCebits  or  Case  Ovebbuled. 

A  motion  to  vacate  summons  for  want  of  Jurisdiction  of  the  defendant, 
in  that  the  case  pleaded  does  not  come  within  the  motor  vehicle  act 
(99  O.  L.  538)  under  which  the  action  is  brought,  being  in  effect  a  de- 
murrer, raises  consideration  of  the  merits  of  the  case;  and,  notwithstand- 
ing it  might  then  be  too  late  to  raise  the  question  of  Jurisdiction,  the 
motion  will  be  overruled. 

'2.  Discrimination  between  Pebsons  Respecting  Tbial  of  Issxtes. 

The  general  assembly  has  no  power  to  discriminate  between  persons,  or 
classes,  respecting  the  right  to  invoke  the  arbitrament  of  the  courts  in 
the   adjustment   of   their   respective   rights. 
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t.  MoTOB  Act  Section  Fixing  Venue  is  Unconstitutional. 

Section  33  of  "an  act  to  provide  for  the  registration.  Identification  and 
regulation  of  motor  vehicles'^  (99  O.  L.  538),  which  provides  that  "all 
actions  for  Injury  to  the  person  or  property,  caused  by  negligence  of 
the  owner  of  afiy  automobile.  Included  within  the  provisions  of  thia 
act,  may  be  brought  by  the  party  Injured  against  the  owner  of  such 
automobile  In  the  county  wherein  such  Injured  party  resides,"  Is  aa 
arbitrary,  unjust  and  unreasonable  classification,  creates  a  burden  and 
subjects  a  class  of  citizens,  only,  to  certain  liabilities  and  requirements 
to  respond  to  a  suit  In  any  county  In  the  state,  which  Is  required  of 
no  other  class,  and  Is  a  denial  to  them  of  the  equal  protection  of  th« 
law,  and  such  provisions  In  said  act  are,  therefore,  unconstitutional  and 
void. 

[Syllabus  approved  by  the  court] 

Daniel  Nevins  and  H.  B.  Cramer,  for  plaintiff: 
Cited  and  commented  upon  the  following  authorities.  19  Enc.  PL 
&  Pr.  710;  Greer  v.  Young,  120  lU.  184  [11  N.  E.  Rep.  167] ;  Christiarir 
Educational  Soc.  v.  Vamey-,  54  N.  H.  376;  Bliss  v.  Railway,  24  Vt  428; 
Mabon  v.  Electric  Co.  24  App.  Div.  50  [48  N.  Y.  Supp.  973] ;  Kennard 
V.  Railway,  1  Phil.  (Pa.)  41;  Goodrich  v.  Earner,  8  C.  L.  B.  11. 

Gottschall  &  Turner,  for  defendant: 

That  the  act  is  unconstitutional.  Willyard  V.  Hamilton,  7  Ohio 
(pt.  2)  111  [30  Am.  Dec.  195] ;  Yeazill  v.  State,  10  Circ.  Dec.  794  (20 
R.  646) ;  Coal  Co.  v.  Rosser,  53  Ohio  St.  12  [41  N.  E.  Rep.  263;  29  L. 
R.  A.  386;  53  Am.  St.  Rep.  622] ;  State  v.  Hogan,  63  Ohio  St.  202  [58 
N.  E.  Rep.  572 ;  52  L.  R.  A.  863 ;  81  Am.  St.  Rep.  626] ;  State  v.  Graveit, 
65  Ohio  St.  289  [62  N.  E.  Rep.  325;  55  L.  R.  A.  791;  87  Am.  St.  Rep. 
605] ;  Palmer  v.  Tingle,  6  Circ.  Dec.  709  (9  R.  708),  affirmed,  Palmer 
V.  Tingle,  55  Ohio  St.  423  [45  N.  E.  Rep.  313] ;  State  v.  Harmon,  13 
Circ.  Dec.  292  (3  N.  S.  399) ;  State  v.  Schmuck,  77  Ohio  St.  438  [83 
N.  E.  Rep.  797;  14  L.  R.  A.  (N.  S.)  1128;  122  Am.  St.  Rep.  527]-, 
Williams  v.  Donough,  65  Ohio  St.  499  [63  N.  E.  Rep.  84;  56  L.  R.  A. 
766] ;  Inwood  v.  State,  42  Ohio  St.  186;  Thomas  v.  Ashland  (VU.),  12 
Ohio  St.  124;  State  v.  Perry  Co.  (Comrs.)   5  Ohio  St.  497. 

KYLE,  J. 

The  plaintiff  seeks  to  recover  damages  claimed  to  have  been  sus- 
tained and  occasioned  by  the  negligence  of  the  defendant  in  the  opera- 
tion, control  and  management  of  his  automobile,  in  the  sum  of  $117.75, 

Summons  was  issued  to  the  sheriff  of  the  county  of  Montgomery, 
and  service  duly  made  upon  the  defendant  in  said  Montgomery  county, 
as  provided  for  in  Sec.  33  of  an  act  to  provide  for  the  registration, 
identification  and  regulation  of  motor  vehicles.    99  0.  L.  538. 

The  defendant  now  comes,  without  entering  his  appearance  in  this 

action,  and  without  submitting  himself  to  the  jurisdiction  of  this  court, 

"%^     biit  appeariti;:  '  r   in     purpose  of  his  motion  onh,,  ann  moves  the  court 
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to  set  aside  the  service  of  summons  because  the  court  has  no  jurisdiction 
over  the  person  of  the  defendant. 

The  motion  to  vacate  the  summons  is  based  upon  two  grounds: 

First.     That  the  case  pleaded  does  not  come  within  the  act. 

Second.     That  the  act  is  unconstitutfonal. 

As  to  the  first  ground  the  reason  stated  is,  in  effect,  a  demurrer 
to  the  petition.  Whether  or  not  the  petition  is  open  to  a  motion  to 
make  more  definite  and  certain  need  not  here  be  determined.  The 
merits  of  the  case  on  the  petition  could  only  be  considered,  after  the 
defendant  has  come  into  court,  and  whether  or  not  that  would  be  too 
late  to  raise  the  question  of  jurisdiction  is  one  of  the  complications  that 
arises  by  reason  of  this  peculiar  provision  of  the  law.  It  would  probably 
be  the  duty  of  the  court  if,  upon  the  final  determination  of  the  case,, 
the  fact  of  the  negligence  of  the  defendant  was  not  established,  so  as 
to  bring  the  case  within  the  provisions  of  Sec.  33,  to  direct  a  verdict 
for  the  defendant,  if  the  defendant  had  continued  to  protest  the  juris- 
diction of  the  court. 

The  motion  on  the  first  ground  claimed  should  be  overruled. 

The  determination  of  whether  or  not  the  second  ground— that  is, 
that  the  act  is  unconstitutional  under  which  this  case  is  brought— is 
more  diflScult  of  satisfactory  solution. 

It  is  claimed  by  the  plaintiff  that  the  question  as  to  the  court's 
jurisdiction  cannot  be  raised  on  motion  to  set  aside  the  service,  but 
should  be  raised  on  answer  or  demurrer. 

**In  order  to  enable  a  defendant  to  object  to  the  jurisdiction  of 
the  court  over  his  person,  the  objection  must  be  made  at  the  earliest 
opportunity  of  the  party.'*  Long  v.  Newhouse,  57  Ohio  St.  348  [49 
N.  E.  Rep.  79]. 

The  question  sought  to  be  raised  by  the  defendant,  by  his  motion, 
is  the  constitutionality  of  the  section  which  permits  service  of  sum- 
mons to  be  made  in  another  county,  and  while  possibly  the  question  of 
the  constitutionality  of  Section  33  should  be  raised  by  overruling  the 
motion  to  set  aside  service  of  summons,  and  the  defendant  submitting 
a  general  demurrer  upon  the  ground  .that  the  court  has  no  jurisdiction 
over  the  person  of  the  defendant,  yet,  for  the  purposes  of  this  case  the 
court  will  undertake  to  determine  this  question  as  to  the  constitution- 
ality of  that  act  upon  the  motion  under  consideration. 

"A  statute  that  imposes  a  restriction  on  one  citizen,  or  class  of 
citizens,  only,  denies  to  him,  or  them,  the  equal  protection  of  the  law." 
Coal  Co.  V.  Bosser,  53  Ohio  St.  12,  23  [41  N.  E.  Rep.  263;  29  L.  R.  A. 
386;  53  Am.  St.  Rep.  622]. 

This  proposition  might  be  stated  in  another  form— that  a  statute 
which  creates  a  burden  and  subjects  one  citizen,  or  class  of  citizens 
only,  to  certain  liabilities  and  requirements,  to  respond  to  a  suit  in  any 
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county  in  a  state,  which  is  required  of  no  other  class,  is  a  denial  to 
them  of  the  equal  protection  of  the  law. 

If  Sec.  33  had  provided  that  all  persons  operating  motor  vehicles 
should  be  liable  to  a  suit  in  any  county  in  the  state  where  the  injured 
party  might  reside,  as  defined  by  Sec.  1,  then  it  would  be  to  determine 
whether  from  the  exceptions  made  in  Sec.  1,  there  was  an  arbitrary  and 
unjust  discrimination.  But  Sec.  33  provides  that  the  owner  of  an  auto- 
mobile only  may  be  subject  to  a  suit  for  negligence  in  any  county  with- 
in the  state  where  the  injured  party  might  happen  to  reside. 

That  the  owner  of  one  kind  of  motor  vehicle  should  be  held  to 
respond  for  damages  different  from  that  of  the  owner  of  another  kind 
of  motor  vehicle,  seems  to  be  an  unjust  discrimination  without  any  rea- 
son or  basis.  And  the  argument  might  be  carried  further.  Why  should 
one  party,  injured  by  a  motor  driven  vehicle,  through  the  negligence 
of  the  owner,  have  any  greater  privilege  in  enforcing  his  action  for  dam- 
ages than  if  he  were  injured  on  the  highway  by  a  horse  and  buggy,  or 
wagon  or  any  other  vehicle  driven  by  motor  power,  or  horse  power, 
which  has  an  equal  right  upon  the  public  highway.  There  would  be 
just  as  much  reason  to  say  that  a  man  who  was  injured  by  a  two  horse 
carriage  should  have  certain  rights  of  action  for  damages  in  case  of 
injury  from  negligence,  that  would  not  be  given  to  a  one  horse  buggy, 
through  an  accident  of  the  same  character. 

It  seems  to  me  that  the  proposition  is  determined  in  Coal  Co,  v. 
Rosser,  supra,  page  24 : 

''We  do  not  think  the  general  assembly  has  power  to  discriminate 
between  persons  or  classes  respecting  the  right  to  invoke  the  arbitrament 
of  the  courts  in  the  adjustment  of  their  respective  rights." 

It  is  my  judgment  that  the  classification  and  discrimination  made 
1>y  the  provisions  of  Sec.  33  as. regards  the  proceedings  against  the 
•owner  of  any  automobile  for  negligence,  is  arbitrary  and  unjust,  and 
is  a  classification  which  is  not  founded  upon  good  reason. 

Any  unjust  and  arbitrary  classification  in  legislation  which  imposes 
an  unjust  burden  upon  any  single  class  of  citizens  is  a  depriving  of 
them  of  due  process  of  law  under  the  constitution,  and  the  same  is  not 
the  law  of  the  land,  and  the  legislature  was  without  power  to  enact 
such  legislation,  and  the  same  is  unconstitutional  and  void. 

And  it  being  my  opinion  that  the  provisions  of  Sec.  33  of  the 
motor  vehicle  act  is  unconstitutional  and  void,  and  said  section  being 
the  section  which  provides  for  the  summoning  of  the  defendant  in  this 
action  to  answer  in  a  county  other  than  the  county  of  his  residence,  the 
motion  to  set  aside  the  service  in  this  case  should  be  sustained. 
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WILLS. 

[Hamilton  Common  Pleas,  February  13,  1909.] 
Joseph  W.  O'Hara^  Admb.^  etc.^  v.  Charles  Peibano  et  al. 

1.  Devibb  "m  Fee  Simple**  Modified  bt  Subsequent  Pbovibion  to  Ldtb  Estate. 

A  devise  of  testator's  property  to  his  wife  "absolutely  and  in  fee  simple** 
is  modified  by  a  provision  in  a  subsequent  item  providing  that  "in  case 
my  wife  should  die  leaving  said  estate  unconsumed,  I  desire  that  the 
same  shall  be  distributed"  to  the  payment  of  certain  legacies  mentioned, 
and  gives  the  wife  a  life  estate  only  with  the  right  to  consume  the  whole 
or  part  of  the  estate  during  her  lifetime. 

2.  ''Desibb**  is  a  Dispositive  Wobd  ts  Will. 

"Desire"  in  the  phrase  "I  desire  that  the  same  shall  be  distributed"  re- 
ferring to  testator's  estate,  is  dispositive  and  conveys  a  vested  estate. 

8.  LdCASE  Bxeouted  by  Lsnc  Tenant  Held  Bpfbotual  Afteb  the  Death. 

A  widow,  under  a  devise  of  a  life  estate  with  power  to  consume  the  whole 
or  part  of  her  deceased  husband's  estate,  has  power  to  execute  a  lease 
which  is  effectual  after  her  death. 

[Syllabus  approved  by  the  court] 

J.  W.  O'Hara,  for  plaintiflf . 

Clore,  Dickerson  &  Clayton*  for  defendants. 

SWING.  J. 

In  this  case  I  am  called  upon  to  constrne  the  will  of  John  Podesta, 
deceased,  in  certain  respects. 

The  action  is  brought  by  plaintiff  as  administrator  with  the  will 
annexed  for  a  decree  for  the  sale  of  real  estate  left  by  said  John 
Podesta,  deceased,  for  the  payment  of  certain  money  legacies  set  forth 
in  the  third  item  of  the  will.  This  involves  the  question  of  the  true 
intention  of  the  testator  as  expressed  in  the  second  and  third  items  of 
the  will  as  read  together. 

The  first  item  of  the  will  provides  for  the  payment  of  the  just 
debts  of  the  testator,  and  the  erection  of  a  monument  to  the  memory 
of  himself  and  wife  to  cost  $500. 

The  qecond  item  of  the  will  is  as  follows: 

**  Second.  I  give,  devise  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  estate,  real,  personal  and  mixed,  to  my  wife,  Mary 
Podesta,  absolutely  and  in  fee  simple." 

The  third  item  is,  in  part,  as  follows: 

**  Third.  In  case  my  wife  should  die  leaving  said  estate  uncon- 
sumed I  desire  that  the  same  shall  be  distributed  as  follows :  To  Caro- 
line Peirano  six  thousand  ($6,000)  dollars,'*  and  then  follow  many 
other  like  legacies  varying  in  amounts,  to  different  persons,  the  money 
legacies  amounting  in  all  to  about  $15,000,  the  several  legacies  being 
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for  sums  of  $6,000,  $1,000,  $500,  $100  and  $50  respectively,  there  being 
several  bequests  of  the  said  several  sums  below  $6,000. 

Mary  Podesta,  wife  of  the  testator,  died  after  the  death  of  the 
testator  and  after  the  probate  of  the  will. 

It  is  claimed  by  certain  of  the  defendants,  the  heirs  at  law  of  said 
Mary  Podesta,  wife  of  the  testator,  that  by  the  true  construction  of 
the  will  the  said  Mary  Podesta  took  the  fee  simple  title  to  the  real 
estate  of  the  testator,  which  plaintiff  seeks  in  this  action  to  have  sold 
for  the  payment  of  the  money  legacies  set  forth  in  the  third  item  of 
the  will,  and  that  the  real  estate  cannot,  therefore,  be  sold  for  the  pay- 
ment of  said  money  legacies. 

I  am  of  opinion  that  this  is  not  the  true  intention  of  the  testator 
as  gathered  from  the  reading  of  all  the  items  of  the  will  together.  I 
am  of  opinion  that  the  intention  of  the  testator  was  to  give  to  his  said 
wife,  Mary  Podesta,  a  life  estate  in  his  estate  for  her  own  life,  -with 
the  right  to  consume  the  whole  or  a  part  of  the  estate  during  her  life; 
and  that  if  she  left  any  part  of  the  estate  unconsumed  at  her  death, 
it  should  be  devoted  to  the  payment  of  the  several  money  legacies. 

Such  construction  I  think  is  clearly  in  accordance  with  the  manifest 
intention  of  the  testator  and  in  accordance  with  established  rules  of 
construction  of  wills.  A  contrary  construction  would  mean  that  no 
effect  should  be  given  to  the  third  item  of  the  will.  It  is  true  that  the 
second  item  purports  to  devise  the  estate  to  the  wife  *'in  fee  simple." 
It  is  true  also  that  the  words  '*in  fee  simple"  are  not  in  themselves 
words  of  uncertain  meaning.  But  technical  legal  expressions  are  some- 
times used  in  wills  with  an  incorrect  idea  of  their  meaning  on  the 
part  of  the  testator.  It  is  also  true  that  positive  dispositions  are  some- 
times made  in  one  item  of  a  will,  and  modified  in  subsequent  items  of 
the  will. 

In  Redfield,  Wills,  Sec.  426,  it  is  said: 

**It  seems  clear  that  a  technical  construction  of  words  and  phrases, 
although  prima  facie  the  one  which  should  prevail,  will  not  be  carried 
to  the  extent  of  defeating  any  obvious  general  intention  of  the  testator, 
since  wills  are  often  prepared  by  those  wholly  unacquainted  with  the 
precise  technical  force  of  legal  formulas,  and  who  from  a  consciousness 
of  such  deficiency,  often  exert  themselves  to  drag  in  such  phrases, 
wherever  they  suppose  they  would  probably  have  been  adopted  hy  an 
experienced  draughtsman." 

There  have  been  many  cases  of  the  improper  use  in  a  will  of  legal 
terms  which  have  a  fixed,  certain  meaning. 

In  Redfield,  Wills,  446,  Sec.  445,  it  is  said: 

'*The  rule  seems  to  be  pretty  clearly  established  that  where  the 
testator  makes  a  general  devise,  or  bequest,  which  would  include  Hie 
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whole  of  the  estate,  and  in  other  portions  of  the  will  makes  specific 
dispositions,  these  shall  be  regarded  as  explanations,  or  exceptions,  out 
of  the  general  disposition;  and  it  will  not  be  important  in  such  case 
whether  the  general  or  the  special  provisions  come  first  in  order,  since, 
in  either  case,  the  general  disposition  will  be  regarded  as  made  subject 
to  the  more  specific  ones.'* 

These  rules  are  supported  by  many  authorities  cited  by  counsel 
for  plaintiff  in  his  briefs^  in  Ohio  and  elsewhere,  and,  I  take  it,  are  not 
doubtful.  I  cannot  disregard  and  treat  as  of  no  effect  the  words  of 
the  third  item  of  the  will: 

"In  case  my  wife  should  die  leaving  said  estate  unconsumed,  I 
desire  that  the  same  shall  be  distributed  as  follows:"  and  the  many 
specific  legacies  which  then  follow. 

It  is  contended  that  the  word  ** desire,"  in  the  third  item  of  the 
will,  is  not  clearly  and  conclusively  dispositive;  that  it  does  not  neces- 
sarily express  a  purpose  of  the  testator  which  must  be  carried  out  to 
the  extent  of  requiring  a  modification  of  the  clearly  expressed  inten- 
tion in  the  second  item.    This  contention  I  think  is  not  correct. 

In  the  case  of  Brasher  v.  Marsh,  15  Ohio  St.  103,  it  is  said  in  the 
^llabus : 

'^That  the  clause  expressing  the  'wish  and  desire'  of  the  testator 
was  dispositive  in  its  nature,  and  gave  a  vested  interest  to  all  the 
children." 

I  do  not  think  it  necessary  to  quote  other  authorities  in  this  con- 
nection. I  think  it  clear  from  the  will  in  this  case  that  the  word, 
''desire,"  as  used  by  the  testator,  is  dispositive. 

Counsel  on  both  sides  have  cited  many  authorities  in  their  briefs 
on  various  phases  of  the  questions  submitted  to  me,  but  I  do  not  deem 
it  necessary  to  discuss  or  quote  them  further. 

I  am  satisfied  the  construction  of  the  will  which  I  have  stated  at 
the  outset  of  this  opinion  is  according  to  the  intention  of  the  testator 
as  it  must  be  gathered  from  the  whole  will.  A  decree  for  sale  may 
therefore  be  taken,  as  prayed  for  in  the  petition. 

There  is  a  lease  which  was  given  by  said  Mary  Podesta,  wife  of 
testator,  in  her  lifetime,  which  I  will  hold  to  be  effectual,  and  the 
interests  of  the  lessee,  under  the  terms  of  his  lease,  will  be  protected, 
as  I  am  disposed  to  hold  that  under  the  construction  which  I  have 
given  to  the  will,  the  said  Mary  Podesta  had  the  power  to  execute 
the  lease,  and  I  understand  that  no  serious  contention  is  made  as  to 
that  by  counsel  for  any  of  the  parties  to  the  suit. 
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ARREST— CRIMINAL   LAW— INDICTMENTS. 

[Lawrence  Common  Pleas,  June  4,  1909.] 

State  op  Ohio  v.  Frank  "Ward 

Bastabdt  not  Oifenbe  to  Sustain  Indictment  fob  Rescue  fboh  Officeb.  ^ 
An  indictment  charging  a  defendant  with  having  rescued  another  who 
was  in  the  lawful  custody  of  a  constable  under  a  warrant  issued  by 
a  Justice  of  the  peace  in  bastardy  proceedings,  is  insufficient  under  See. 
6903  Rev.  Stat.,  because  the  person  so  rescued  was  not  charged  with 
an  "offense." 

[Syllabus  by  the  court] 

Demurbeb  to  the  indictment. 

T.  D.  Shirkey,  for  defendant. 

J.  C.  Riley,  Pros.  Atty.,  for  plaintiff. 

CORN,  J. 

This  18  a  prosecution  under  Sec.  6903  Rev.  Stat.,  which  proyides 
that, 

**  Whoever,  having  lawfully  the  custody  of  a  person  charged  with 
or  convicted  of  an  offense,  voluntarily  suffers  such  prisoner  to  escape 
and  go  at  large,  and  whoever  rescues  such  prisoner  by  force  from  the 
custody  of  such  person,  or  from  a  jail,  or  any  place  of  confinement,  shall 
be  fined  not  more  than  five  hundred  nor  less  than  fifty  dollars  or  im- 
prisoned not  more  than  three  months,  or  both.'' 

The  indictment  was  returned  by  the  grand  jury  at  the  present 
term  of  this  court  and  charges  in  substance  that  one  Charles  Edwards, 
a  justice  of  the  peace  of  this  county,  upon  a  complaint  in  bastardy  filed 
before  him,  had  issued  his  lawful  warrant  to  any  constable  of  this  coun- 
ty commanding  him  to  take  one  John  Ward,  and  have  the  body  of  him, 
the  said  John  Ward,  forthwith  before  the  said  justice,  averring  that  the 
said  John  Ward  was  charged  with  bastardy  upon  the  complaint  in 
writing  filed  by  one  Maggie  Fuller,  and  that  the  indictment  charges  the 
defendant,  Frank  Ward,  with  unlawfully  and  violently  assaulting  the 
constable  and  his  assistant  who  had  arrested  the  said  Ward,  and  un- 
lawfully and  by  force  rescuing  and  setting  at  large  from  the  custody 
of  said  constable  the  said  John  Ward. 

To  this  indictment  a  general  demurrer  has  been  filed  and  in  argu- 
ment counsel  for  the  defendant  raises  two  points ;  the  first  <s  in  refer- 
ence to  the  averment  in  the  indictment  that  the  said  John  Ward,  whom 
the  indictment  charges  that  Frank  Ward  rescued,  was  in  the  custody  of 
Lee  Singer  who  is  designated  in  the  indictment  as  a  regularly  deputized 
assistant  constable,  claiming  that  there  is  no  such  office  in  this  state. 
It  is  sufficient  to  say  in  reference  to  that  argument  that  the  indictment 
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charges  that  the  warrant  was  delivered  to  John  Smith,  one  of  the  con- 
stables of  this  county,  and  that  John  Smith,  the  constable  aforesaid, 
did  take  and  have  the  said  John  Ward  in  his  custody  together  with  a 
regular  deputized  assistant  constable,  Lee  Singer.  A  constable  has  a 
right  to  select  an  assistant  and  it  is  immaterial  by  what  term  that  as- 
sistant is  designated,  and  upon  this  point  the  demurrer  is  not  well  taken, 
because  it  sufficiently  appears  from  the  indictment  that  the  constable, 
a  regularly  authorized  and  qualified  constable,  did  make  the  arrest  and 
had  this  man  in  his  custody,  together  with  an  assistant,  Lee  Singer. 

The  other  point  raised  in  argument  is  that  the  said  John  Ward 
named  in  the  indictment  and  who  it  is  claimed  was  forcibly  rescued 
was  not  charged  with,  nor  convicted  of,  an  offense. 

It  is  well  known  that  penal  statutes  must  be  strictly  construed.  This 
section  under  which  the  indictment  was  returned  provides  that  the  per- 
son who  is  rescued  must  be  either  charged  with,  or  convicted  of,  an 
offense. 

The  indictment  charges  that  the  warrant  had  been  issued  upon  a 
complaint  in  bastardy  upon  the  oath  of  Maggie  Fuller,  and  it  will  be 
observed  that  it  is  not  stated  in  this  indictment  that  Maggie  Fuller  was 
an  unmarried  woman,  which  is  necessary  in  all  proceedings  in  bastardy; 
that  is  to  say,  that  bastardy  proceedings  can  only  be  instituted  upon  the 
oath  of  an  unmarried  woman. 

But  as  I  was  about  to  say  the  warrant  was  issued  upon  a  complaint 
in  bastardy  and  the  arrest  was  made  upon  that  warrant  and  it  is  argued 
on  behalf  of  the  defendant  that  John  Ward  was  not  charged  with  an 
offense  as  required  by  Sec.  6903  Rev.  Stat.  This  raises  the  very  inter- 
esting question:  What  is  the  meaning  of  the  word  ''offense"  as  used 
in  this  section  of  the  statutes  f 

Bouvier  in  his  law  dictionary  defines  the  word  offense  as  ''doing 
that  which  a  penal  law  forbids  to  be  done  or  omitting  to  do  what  it 
commands;  in  this  sense  it  is  nearly  synonymous  with  6rime.  In  a  more 
confined  sense  it  may  be  considered  as  having  the  same  meaning  as 
misdemeanor,  but  it  differs  from  it  in  this:  that  it  is  not  indictable 
but  punishable  summarily  by  forfeiture  or  a  penalty.'' 

In  Vol.  6  of  "Words,  Phrases,  and  Clauses  Judicially  Defined*' 
beginning  on  page  4915  is  found  a  definition  of  the  word  "offense" 
from  various  jurisdictions  in  the  United  States:  "An  offense  in  its 
legal  signification  means  the  transgression  of  a  law,"  citing,  Moore  v. 
Illinois,  55  U.  S.  (14  How.)  13  [14  L.  Ed.  306],  and  two  cases  from  the 
state  of  New  York:  "As  synonymous  with  the  word  'offense'  Webster 
gives  misdemeanor,  transgression,  delinquency,"  citing.  State  v.  WaU 
bridge,  119  Mo.  383  [24  S.  W.  Rep.  457;  41  Am.  St.  Rep.  663]. 

In  the  case  of  the  State  v.  West,  42  Minn.  147  [43  N.  W.  Rep.  845], 
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it  is  held:  ''The  terms  'crime/  'offense/  and  'eriminal  offense'  are  held 
to  be  synonymous  and  are  ordinarily  used  interchangeably,  and  include 
any  breach  of  law  established  for  the  protection  of  the  public  as  dis- 
tinguished from  an  enforcement  of  mere  private  rights.'' 

In  lilies  V.  Knight,  3  Tex.  312,  it  is  held  as  follows:  "An  offense 
is  defined  to  be  an  act  committed  against  the  law,  or  omitted  where  the 
law  requires  it,  and  punishable  by  it ;  and  where  the  statute  speaks  of 
a  party  as  having  committed  an  offense  we  understand  a  crime,  and 
when  it  employs  the  words  'crime'  and  'offense/  we  understand  these 
«s  mere  synonymous  terms  or  as  an  expression  of  different  degrees  of 
crime.  To  conmiit  an  offense  is  in  legal  parlance  to  be  guilty  of 
crime.  The  words  'crime'  and  'offense'  are  used  in  the  law  books  as 
convertible  terms  and  the  latter  word  is  often  employed  by  them  in  the 
common  and  under  our  statute  law  as  crime  of  every  degree." 

General  statutes  of  Kansas:  "The  word  'offense'  means  any  act 
or  omission  for  which  the  law  of  this  state  prescribes  a  punishment." 

The  statute  of  Miss.,  Sec.  1511:  "The  term  'offense'  when  used 
in  kny  statute  shall  mean  any  violation  of  law  liable  to  punishment  by 
<5riminal  prosecutiiin." 

The  code  of  West  Virginia  provides:  "The  word  'offense'  includes 
•eyery  act  or  omission  for  which  a  fine,  forfeiture,  or  punishment  is 
imposed  by  law." 

The  code  of  New  York  provides:  "The  term  'offense'  when  used 
in  any  statute  is  to  be  construed  to  mean  any  offense  for  which  any 
<5riminal  punishment  may  be  inflicted,"  citing^  Behan  v.  People,  3 
Parker's  Crim.  Rep.  686. 

The  code  of  Texas  provides:  "An  offense  is  an  act  or  omission  for- 
hidden  by  positive  law  and  to  which  is  annexed,  on  conviction,  any 
punishment  prescribed  in  this  code." 

These  references  give  a  pretty  good  idea  of  what  the  codes  and 
decisions  of  various  states  regard  as  the  meaning  of  the  word  "offense." 

Now,  it  appears  from  this  indictment  that  Frank  Ward,  the  de- 
fendant, is  charged  with  rescuing  John  Ward  who  was  in  the  custody 
of  the  constable  upon  a  warrant  in  a  bastardy  proceeding  and  the  ques- 
tion which  arises  is,  "Is  a  person  arrested  in  a  bastardy  proceeding 
charged  with  an  'offense'  as  contemplated  by  Sec.  6903 1" 

In  Vol.  I,  Words  and  Phrases  Judicially  Defined,  page  718,  it  is  said, 
"Bastardy  proceedings  are  to  be  regarded  as  essentially  a  civil  action 
accompanied  by  the  extraordinary  remedy  of  arrest  and  imprisonment 
for  the  purpose  of  enforcing  judgment  rendered  in  the  case";  and  on 
the  same  page  it  is  said  "Proceedings  in  a  case  of  bastardy  may  not 
be  considered  as  penal  but  only  as  a  means  to  enforce  the  discharge  of 
legal  obligations." 
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In  the  case  of  Devinney  v.  State,  Wri.  565  \  Judge  Wright  uses 
this  language:  *'This  prosecution/'  (meaning  a  bastardy  proceeding), 
'*is  gtkwi-criminal  but  not  strictly  so,  and  if  conducted  in  the  name  of 
the  state  at  all  it  should  appear  to  be  on  the  relation  or  complaint  of 
the  real  party.  "We  think  it  would  be  more  proper  to  carry  on  the  suit 
in  the  name  of  the  party  complaining." 

And  in  the  same  case  it  is  said  that  the  state  is  in  no  way  inter- 
ested in  it,  t)iat  the  prosecuting  attorney  is  not  bound  to  attend  such 
suits,  etc. 

Now,  bearing  ih  mind  what  Judge  Wright  has  said,  that  it  would  be 
more  proper  to  carry  on  the  suit  in  the  name  of  the  party  complaining, 
and  that  the  state  is  not  interested  in  the  suit,  and  that  it  is  only 
gwosi-criminal,  we  refer  to  Art.  4,  Sec.  20,  of  the  constitution  of  Ohio 
which  provides  that  all  prosecutions  shall  be  carried  on  in  the  name 
and  by  the  authority  of  the  state  of  Ohio,  and  See.  1273  Bey.  Stat,  pro- 
vides that  the  prosecuting  attorney  shall  prosecute  on  behalf  of  the 
state  all  complaints,  suits  and  controversies  in  which  the  state  is  a 
party,  thus  clearly  showing  that  a  bastardy  proceeding  is  not  a  criminal 
proceeding. 

In  the  case  of  Perkins  v.  Mobley,  4  Ohio  St.  668,  673,  the  Supreme 
•Court  say: 

''In  many  of  the  states,  begetting  a  bastard  child  is  made  an  of- 
fense, and  punished  by  indictment ;  but  in  this  state  it  is  not  so.  The 
proceeding  here  is  not  strictly  civil  nor  criminal.  It  neither  publishes 
a  crime,  nor  gives  redress  for  a  civil  injury.  It  is  sunply  a  statutory 
remedy  to  enforce  a  high  moral  duty;  and  the  moral  duty  is  enforced 
to  prevent  a  burden,  which  ought  to  rest  upon  the  father,  from  falling 
upon  the  public.  It  may  be  instituted  upon  the  complaint  of  the 
mother,  or  if  she  neglects  it,  or  fails  to  prosecute  to  effect,  by  the  proper 
public  authorities.  At  one  point  in  the  proceedings  a  settlement  may 
be  made.'' 

In  the  case  of  Carter  v.  Krise,  9  Ohio  St.  402,.  405 : 

'*It  is  certainly  true,  that  none  of  the  forms  and  modes  of  proceed- 
ing under  our  bastardy  act  are  analogous  to  proceedings  in  criminal 
<;ases.  And  yet  the  most  of  the  incidents  to  such  a  proceeding  are  such 
as  belong  to  proceedings  strictly  civil.  It  is,  or  may  be,  prosecuted  in 
the  name  of  a  private  party  only — ^the  mother  of  the  child,  or  the  town- 
ship  trustees.  On  a  bond  of  indemnity  being  given  that  the  child  shall 
not  become  a  public  charge,  the  proceeding  may  be  compromised  and 
discharged  by  the  mother  of  the  child.  It  is  prosecuted  neither  by  in- 
formation, nor  indictment.  It  is  no  part  of  the  duty  of  the  attorney  for 
the  state  to  prosecute  it.  The  defendant  after  conviction  is  entitled  to 
all  the  benefit  of  the  act  for  the  relief  of  insolvent  debtors;  and,  I  sup- 
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pose,  it  will  not  be  claimed  that  at  any  stage  of  the  proceeding  he  can 
be  the  subject  of  pardon  by  the  executive. 

*'But,  after  all,  this  question  can  properly  be  determined  only 
by  looking  into  the.  essential  nature,  aim  and  object  of  the  proceeding. 
Does  it  aim  to  punish  the  defendant?  or  is  it  in  its  nature  simply  a 
remedy  to  enforce  the  discharge  of  a  civil  and  moral  dutyf  It  is  clear- 
ly the  latter,  and  that  only.  It  is  the  duty  of  every  man  who  becomes 
the  father  of  a  child,  to  contribute  to  its  support  and  to  save  the  public 
from  the  burden  of  its  maintenance.  This  duty  the  statute  aims  to 
enforce.    There  is  nothing  punitive  about  it. 

''If  any  crime  be  involved  in  the  accusation  against  the  defendant^ 
it  must  consist  in  the  act  of  illicit  intercourse  by  which  the  bastard 
child  is  begotten;  and  of  this  crime  the  parties  are  equally  guilty 
whether  paternity  do  or  do  not  result;  and  yet,  by  our  law,  there  is 
no  crime  where  there  is  no  paternity,  unless  the  parties  live  and  cohabit 
in  a  state  of  adultery  or  fornication,  and  then  they  may  be  prosecuted 
under  another  statute,  by  information  or  indictment,  and  punished  by 
fine  and  imprisonment." 

Following  the  same  line  is  the  case  of  Mumer  v.  Stewart^  21  Ohio 
St.  353,  356: 

''This  is  not  a  suit  to  recover  a  sum  of  money  owing  from  the  de- 
fendant to  the  complaining  party.  The  liability  sought  to  be  enforced 
is  not  founded  upon  contract  express  or  implied,  but  originates  in  the 
wrongful  act  of  the  defendant,  against  the  consequences  of  which  the 
statute  is  designed  to  protect  the  public. 

"Proceedings  under  the  statute  are  only  authorized  in  cases  where 
the  mother  of  the  child  is  a  resident  of  this  state  and  the  child  is  thus 
subject  to  become  a  public  charge.  If  she  neglects  to  prosecute,  the  pub- 
lic authorities  of  the  locality  liable  to  be  charged  with  its  support,  may 
do  so,  unless  security  is  given  to  save  them  from  such  liability. 

"The  statute  is  in  the  nature  of  a  police  regulation.  Its  main  object 
is  to  furnish  maintenance  for  the  child,  and  indemnity  to  the  public 
against  liability  for  its  support.  The  act  of  the  putative  father  is  re-  * 
garded  as  an  offense  against  the  peace  and  good  order  of  society;  and 
the  penalty  which  the  law  imposes  for  his  transgression,  is  to  enforce 
upon  him  the  duty  of  making  provision  for  the  maintenance  of  his  il- 
legitimate offspring. 

"The  sum  in  which  the  defendant  is  ordered  to  stand  charged  for 
the  support  of  the  child,  is  not  imposed  as  an  unconditional  liability. 
It  is  a  provision  by  way  of  security.  If  the  child  dies,  the  order  of  main- 
tenance, as  to  the  future  becomes  inoperative." 

This  decision  is  the  only  one  I  have  found  in  which  the  word  "of- 
fense" is  used  in  connection  with  a  proceeding  in  bastardy,  and  it  is- 
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used  in  such  a  way  as  to  indicate  that  it  does  not  contemplate  a  criminal 
oflPense ;  it  is  an  offense  against  the  peace  and  good  order  of  society. 

It  will  be  seen  from  these  different  •authorities  that  there  is  a  vast 
difference  between  a  criminal  prosecution  and  a  proceeding  in  bastardy. 
I  need  only  call  your  attention  to. the  fact  that  in  bastardy  proceeding 
the  rules  of  evidence  are  different  from  the  rule  in  a  criminal  case.  It 
is  well  known  that  in  a  criminal  case  the  defendant  must  be  proven 
guilty  beyond  a  reasonable'  doubt,  while  in  the  other  proceeding  the 
complainant  is  only  required  to  prove  the  truth  of  her  complaint  by  a 
preponderance  of  the  evidence. 

So  the  conclusion  that  I  have  reached  in  the  light  of  these  author- 
ities is  that  John  Ward  when  he  was  in  the  custody  of  the  constable  un- 
der this  complaint  in  bastardy  was  not  charged  with  an  ** offense'*  as 
<;ontemplated  by  Sec.  6903  Rev.  Stat.,  and  that,  therefore,  Frank  Ward, 
the  defendant,  if  he  did  rescue  him  from  the  constable,  did  not  violate 
the  provisions  of  Sec.  6903.  The  demurrer  will  therefore  be  sustained 
and  the  defendant  discharged. 


ARMY— COURTS— HABEAS  CORPUS— MILITIA— PARENT  AND 

CHILD. 

[Cuyahoga  Common  Pleas,  April  30,  1909.] 

Joseph  Euchta,  In  re. 

1.  IfiNOB  Bkcokes  Soldieb  bt  EirUSTMEin'. 

A  minor,  entering  into  a  contract  of  enlistment  with  the  Ohio  National 
Guard,  and  receiving  pay  under  said  contract  from  the  gOTe'rnment, 
becomes  a  soldier  subject  to  the  duly  authorized  rules  and  regulations 
of  the  organization. 

-2.  Parent  Cannot  Maintain  Habeas  Corpus  to  Obtain  Custody  or  Minor  Child 

FROH   JUBIBDICTION   OT   MHJTABT   COUBT. 

The  application  for  a  writ  of  habeas  corpus  by  a  parent  claiming  the 
exclusive  custody  and  control  of  such  person  will  be  refused,  notwith- 
standing his  minority,  and  notwithstanding  the  fact  that  the  parent  did 
not  give  his  written  consent  to  such  enlistment,  said  minor  being  under 
arrest  on  charges  over  wl|ich  the  military  court  has  Jurisdiction. 

•S.  Contract  of  Enlistment  of  Minob  Voidable  Befobe  Commission  of  Offense 
OB  Afteb  Sentence. 
Such  a  contract  of  enllRtment  is  voidable  by  the  parent  any  time  before  the 
commission  of  the  offense  or  after  sentence  served,  but  not  otherwise. 

-4.  CmL  Courts  Will  not  Intebfebb  with  Mhjtabt  Jurisdiction. 

Civil  courts  will  not  interfere  in  matters  over  which  the  military  tribunals 
have  Jurisdiction. 

[Syllabus  by  the  court] 
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Toland  &  Pearson,  for  applicant. 
Myler  &  Tumey,  contra. 

KEELER,  J. 

This  action  for  a  writ  of  habeas  corpus  is  brought  by  Joseph 
Kuchta,  the  father  of  William  Kuchta,  a  minor. 

It  is  claimed  by  the  father  that  his  son  is  unlawfully  imprisoned 
and  restrained  of  his  liberty  by  the  sheriff  of  this  county.  The  return 
of  the  sheriff  shows  that  the  said  William  Kuchta  is  committed  to  his 
custody  as  an  enlisted  man  of  the  Ohio  national  guard  by  Captain 
Arthur  S.  Houts,  fourth  infantry  Ohio  national  guard,  and  that  he 
holds  him  simply  as  the  agent  of  the  military  authorities.  No  com- 
plaint is  made  as  to  the  formality  or  regularity  of  the  commitment. 

The  record  and  evidence  disclose  the  fact  that  the  said'  William 
Euchta  did,  in  June,  1908,  voluntarily  make  application  for  enlistment 
in  the  Ohio  national  guard,  representing  himself  at  the  time  to  be 
twenty-one  years  of  age ;  that  he  was  inspected  by  the  recruiting  oflScer, 
passed  the  medical  examination,  took  the  oath,  became  enlisted,  and  re- 
ceived pay  as  a  soldier  from  the  government.  He  accompanied  the 
fourth  infantry,  as  a  member,  to  a  certain  encampment  held  in  Indiana, 
to  and  from  which  his  transportation  and  expenses  were  paid  by  the 
government,  and  was  otherwise  identified  with  the  organization  as  a 
member  and  soldier. 

At  the  time  he  enlisted  his  father,  Joseph  Kuchta,  was  not  aware 
of  what  his  son  had  done  in  this  respect,  and  did  not  ascertain  the  fact 
until  some  three  months  afterwards,  or  some  six  months  prior  to  the 
beginning  of  this  action. 

The  father  bases  his  right  to  the  writ  upon  the  ground  that  hia 
son,  at  the  time  he  enlisted,  was  a  minor,  being  of  the  age  of  about  seven* 
teen  years;  that  he,  his  father,  at  no  time  gave  his  consent  to  the  en- 
listment, and  that  he  alone  is  entitled  to  his  custody  and  control. 

Plaintiff  relies  on  Sec.  3023  Rev.  Stat.,  which  provides  that,  the 
militia  of  the  state  is  divided  into  two  classes,  to  wit,  the  organized 
militia  known  as  the  Ohio  national  guard  and  the  Ohio  naval  militia, 
and  the  reserve  militia;  and  that  every  able-bodied  male  citizen  who  is 
more  than  eighteen  and  less  than  forty-five  years  of  age  shall  be  en- 
rolled in  the  militia  and  perform  military  duty,  etc.  He  claims  that 
by  virtue  of  that  statute  his  son  did  not  become,  as  a  matter  of  law^ 
an  enlisted  soldier;  that  he  could  not  have  committed  the  offense 
charged  against  him,  and  therefore  cannot  be  punished. 

While  the  statute  made  every  able-bodied  male  citizen  more  than 
eighteen  and  less  than  forty-five  years  of  age  a  member  of  the  militia 
of  the  state,  and  subject  to  military  duty,  there  was  nothing  in  the 
statute  which  made  it  unlawful  for  the  accused  to  enlist  at  the  age  of 


Digitized  by 


Google 


Kuchta,  In  re. 

seventeen.  Although  a  minor,  as  between^imself  and  the  Ohio  national 
guard,  his  contract  of  enlistment  was  binding,  but  voidable  either  by 
his  father,  under  proper  circumstances,  or  by  the  military  authorities ; 
but  at  no  time  prior  to  the  arrest  did  the  father  undertake  to  exercise 
his  privilege.  To  be  sure,  this  apparent  acquiescence  in  what  his  son 
had  done  did  not  amount  to  such  a  consent  as  the  law  requires,  for  that 
consent  must  be  in  writing,  which  consent  does  not  appear  from  the  evi- 
dence, and  which  all  parties  will  concede  was  at  no  time  given.  The 
fact  does  remain,  however,  that  if  the  father  was  so  anxious. to  rdievc 
his  son  from  any  obligation  he  might  be  under  to  the  military  tribunal, 
he  had  plenty  of  time  and  opportunity  to  do  so  from  September,  1908,. 
down  until  the  time  this  action  was  begun,  a  period  of  some  six  months. 
He  now  comes  into  court  and  undertakes  to  assert  a  right  after  his  son, 
as  an  enlisted  soldier,  has  been  placed  under  arrest  for  violating  some 
military  rule  or  regulation.  I  am  inclined  to  think  that  whatever  rights^ 
he  may  have  had  and  did  have  prior  to  the  arrest  will  not  avail  him 
now,  for  the  reason  that  Conditions  have  entirely  changed. 

It  is  a  well-settled  principle  of  law  that  civil  court§  will  not  inter- 
fere with  the  military  authorities  wherever  the  latter  have  jurisdiction 
of  the  subject-matter  in  controversy.  There  is  no  doubt  in  my  mind 
of  the  jurisdiction  of  the  military  court  over  the  acts  and  conduct  of 
the  accused.  He  was  an  enlisted  soldier;  he  had  received  pay  as  such 
from  the  government;  and  I  hold  that,  notwithstanding  the  fact  that 
his  enlistment  was  not  consented  to,  and  notwithstanding  his  minority 
so  long  as  he  remained  in  the  service  he  was  amenable  to  the  mili- 
tary law.  This  court  will  not  interfere,  therefore,  to  discharge  him 
on  the  petition  of  his  father  for  a  writ  of  habeas  corpus,  he  being 
under  arrest  and  held  on  a  charge  cognizable  by  the  sum- 
mary court  of  the  Ohio  national  guard  and  the  laws  of  the 
state.  After  that  military  proceeding  shall  have  been  terminated,  and 
after  the  expiration  of  whatever  sentence  may  be  inflicted  upon  him, 
his  father  would  be,  in  my  judgment,  entitled  to  assert  his  rights  as  to  his 
control  and  custody,  and  would  have  those  rights  respected  not  only  by 
the  military  authorities,  but  by  this  court,  if  necessary.  To  reason  other- 
wise would  be  to  hold,  absurdly,  that  after  committing  the  offense 
charged  against  him,  he  woiild  be  amenable  to  military  jurisdiction  only 
with  the  consent  of  his  parent;  and  that  the  father  could  defeat  the 
trial  by  the  court  martial  by  opposing  the  prosecution  on  the  ground 
of  infancy.  Scott,  In  re,  144  Fed.  Rep.  79  [75  C.  C.  A.  237].  That  his 
father  could  release  him  from  his  contract  of  enlistment  before  arrest 
or  after  serving  sentence,  there  is  no  doubt;  but  that  is  a  very  dif- 
ferent thing  from  obtaining  his  release  and  immunity  from  prosecution 
for  acts  committed  against  law.    Being  a  soldier,  he  became  amenable^ 
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to  the  military  law  just  the  same  as,  though  a  minor,  he  would  have 
become  subject  to  the  civil  law.  His  father  could  not  prevent  the  law's 
enforcement  in  either  case.  Judge  Dillon,  one  of  the  greatest  lawyers 
living  to-day,  and  in  his  time  a  great  judge,  states,  in  Anderson,  Ex 
parte,  16  Iowa,  595,  599,  that,  on  a  charge  of  desertion,  infancy  is  no 
defense,  and  that  one  thus  accused  must  abide  the  sentence  of  a  court 
martial  before  he  can  contest  the  validity  of  his  enlistment.  He  also 
states  that  there  would  be  an  end  of  all  safety  if  a  minor  could  insinuate 
himself  into  an  army,  and,  after  perhaps  jeopardizing  its  very  existence 
by  telling  its  secrets  to  the  enemy,  escape  military  punishment  by  claim- 
ing the  privilege  of  infancy ;  and  he  held  that  where  the  return  through 
a  writ  of  habeas  corpus  shows  that  the  prisoner  is  held  to  answer  to  a 
charge  of  a  military  crime,  in  which  the  military  courts  had  exclusive 
jurisdiction,  the  civil  courts  would  not  even  inquire  into  the  validity  of 
his  enlistment. 

As  I  read  the  authorities,  these  principles  are  laid  down  in  sub- 
stantially all  of  them.  Kaufman,  In  re,  41  Fed.  Rep.  876 ;  Cosenow,  In 
re,  37  Fed.  Rep.  668;  Zimmerman,  In  re,  30  Fed.  Rep.  176;  Scott,  In 
re,  144  Fed.  Rep.  79,  supra;  United  States  v.  Reaves,  126  Fed.  Rep. 
127  [60  C.  C.  A.  675] ;  Miller,  In  re,  114  Fed.  Rep.  838,  842  [52  0.  C.  A. 
476] ;  Orimley's  Case,  137  U.  S.  147  [11  Sup.  Ct  Rep.  54;  34  L.  Ed. 
636]. 

The  petition  for  the  writ  of  habeas  corpus  will,  therefore,  be  de- 
nied, and  the  prisoner  remanded  to  the  custody  of  the  military  court. 
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PLEADING. 

[Scioto  Common  Pleas,  July  19,  1909.] 
Mabgaret  B.  Reed  v.  Metropolitan  Casualty  Ins.  Co. 

1.  SuinciENcy  of  Pleading  on  Debtubbeb  Cannot  be  Determined  from  Exhibit 
Attached  to  but  not  Made  Pabt  Thereof. 
Upon  demurrer,  the  court  cannot  look  to  an  exhibit  to  a  pleading  attached 
thereto  in  accordance  with  the  requirements  of  Sec.  5085  Rev.  Stat, 
but  not  made  a  part  of  the  pleading,  to  determine  either  the  sufficiency 
of  the  pleading,  or  whether  the  pleader  has  correctly  interpreted  ;the 
written    instrument  and   averred   accordingly. 

.^.  Intebpbetation  of  Wbitten  Instbument  Attached  to  Pleading  Raised  by 
Affbopeiate  Plea  ob  Demubbeb  to  Evidence. 
The  sufficiency  of  the  pleading  must  be  determined  by  its  own  allegations, 
unaided  by  the  exhibit,  and  whether  the  pleader  has  correctly  inter- 
preted his  written  instrument  must  be  determined  upon  an  issue  raised 
by  an  appropriate  plea,  or  by  objection  or  demurrer  to  the  evidence 
upon  the  ground  of  variance. 

8.  Exhibit  Held  not  Pabt  of  Pleading. 

▲  copy  of  an  instrument  attached  and  filed  with  a  pleading  under  Sec. 
5085,  is  not  a  part  of  the  pleading,  and  cannot  be  looked  to  on  demurrer; 
but  it  is  intended  for  the  information  of  the  adverse  party  and  as  a 
substitute  for  oyer  under  the  former  practice. 

[Syllabus  by  the  court.] 

O.  W.  Newman,  for  plaintiff. 

L  H.  Sample  and  Bannon  &  Bannon,  for  defendant. 

Demurrer  to  the  petition. 

CORN,  J. 

The  plaintiff  in  this  action  sues  the  defendant  Upon  what  is  com- 
monly known  as  an  accident  insurance  policy  upon,  the  life  of  her  hus- 
band, William  L.  Reed. 

I  will  call  attention  only  to  those  parts  of  the  petition  which  are 
necessary  in  order  to  determine  the  question  submitted  to  me.  It  is 
charged  in  the  petition  that  on  September  26,  1904,  in  consideration  of 
a  certain  premium  and  of  certain  warranties  paid  and  made  by  the  said 
AVilliam  L.  Reed,  the  defendant  by  its  policy  or  contract  of  insurance 
contracted  and  agreed  with  the  said  William  L.  Reed  io  insure  his 
Jife  in  the  sum  of  $5,000  for  a  period  of  twelve  months  in  case  his  death 
resulted,  within  ninety  days,  from  bodily  injuries  sustained  directly 
and  solely  through  external,  violent,  and  accidental  means;  and  agreed 
to  pay  to  the  beneficiary  named  in  said  policy  said  sum  in  the  event 
of  the  death  of  the  said  William  L.  Reed  during  the  period  named 
resulting  within  ninety  days  from  bodily  injuries  sustained  directly 
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and  solely  through  external,  violent,  and  accidental  means.  A  copy  of 
said  policy  or  contract  of  insurance  is  attached  to  the  petition  marked 
** Exhibit  A,"  but  it  is  not  made  a  part  of  the  petition. 

It  is  further  alleged  that  the  policy  has  been  kept  in  force  by  sub- 
sequent payments  of  premiums,  and  that  on  September  14,  1908,  and 
while  this  policy  was  in  full  force  and  effect,  said  William  L.  Reed 
sustained  bodily  injuries  directly  and  solely  through  external,  violent 
and  accidental  means,  to  wit,  the  result  of  a  fall  from  a  ninth  floor 
window  of  the  Havlin  Hotel  in  the  city  of  Cincinnati,  Ohio,  from 
which  alone  death  resulted  on  said  date. 

The  petition  otherwise  follows  the  ordinary  form  of  a  petition  upon 
an  insurance  policy,  alleging  the  performance  of  all  the  conditions  of 
said  policy  by  the  insured  and  the  beneficiary,  furnishing  of  proofs, 
etc.,  and  demands  judgment  for  the  amount  which  the  plaintiff  claims 
is.  due  her  by  the  terms  of  said  contract.  The  defendant  files  a  de- 
murrer to  the  petition  of  the  plaintiff  upon  the  ground  that  the  same 
does  not  state  facts  sufScient  to  constitute  a  cause  of  action. 

Upon  the  argument  of  this  demurrer,  counsel  did  not  claim  that 
the  petition  in  and  of  itself  was  bad  upon  demurrer,  but  the  claim  was 
made  that  by  an  examination  of  the  copy  of  the  policy  attached  to 
the  petition  as  an  exhibit  it  would  be  seen  that  the  pleader  had  not 
conformed  to  the  terms  of  the  contract,  that  is  to  say,  that  the  plaintiff 
had  not  correctly  stated  her  cause  of  action.  Counsel  on  both  sides 
apparently  abandoned  the  demurrer  and  argued  the  question  of  the 
construction  of  a  certain  clause  in  the  policy  as  if  such  clause  was 
properly  before  the  court  for  a  judicial  construction;  and  counsel  on 
both  sides  are  very  anxious  to  have  the  court  give  a  judicial  construction 
of  the  clause  of  the  policy  in  dispute.  It  is  a  question  of  considerable 
importance  to  both  sides,  inasmuch  as,  it  is  claimed,  the  pleading  will 
determine  the  burden  of  proof  as  to  whether  the  injuries  were  brought 
about  by  certain  so-called  exceptions  in  the  policy. 

The  clause  of  the  policy  in  question  is,  that  the  defendant  "hereby 
insures  the  person  described  in  the  said  warranties  against  the  effects 
of  bodily  injuries  sustained  directly  and  solely  through  external,  vio- 
lent, and  accidental  means,  which  bodily  injuries  or  effects  thereof 
shall  not  be  caused  ner  contributed  to  by,  nor  in  consequence  of,  any 
bodily  or  mental  disease  or  infirmity,  or  altercation,  or  intoxication, 
or  wanton  exposure  to  injury,  or  suicide  (sane  or  insane)." 

Counsel  for  the  defendant  in  argument  upon  this  demurrer  asks 
the  court  to  look  at  the  exhibit  and  construe  this  clause  of  the  policy 
and  then  require  the  plaintiff  to  bring  herself  within  the  provision  of 
this  clause,  as  understood  by  the  defendant,  by  stating  and  afterwards 
proving  that  the  injuries  resulting  in  the  death  of  William  L.  Beed 
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were  not  caused  nor  contributed  to  by,  nor  in  consequence  of,  any 
bodily  or  mental  disease  or  infirmity,  or  altercation  or  intoxication,  or 
wanton  exposure  to  injury,  or  suicide,  sane  or  insane. 

Counsel  for  plaintiff  in  argument  also  asks  the  court  to  examine 
this  exhibit  and  find  and  declare  that  the  plaintiff  is  not  required 
either  to  prove  or  plead  these  matters  and  maintains  that  if  the  de- 
fendant desire  to  rely  upon  any  of  them,  that  constitutes  an  affirmative 
defense  which  must  be  pleaded  by  the  defendant  and  that,  therefore, 
the  burden  of  proof  to  maintain  this  contention  would  rest  upon  the 
defendant.  The  plaintiff  claims  that  she  has  correctly  interpreted  her 
contract  of  insurance  and  has  properly  averred  thereon;  the  defend- 
ant contends  that  the  contract  of  insurance  under  which  plaintiff 
claims  is  entirely  different  from  that  upon  which  she  relies,  and  &s  I 
have  stated,  counsel  ask  the  court  to  determine  which  is  the  proper 
construction,  that  is  to  say,  which  party  to  this  action  has  correctly 
interpreted  the  terms  of  this  contract. 

The  court  suggested  to  counsel  at  the  time  of  argument  that  in 
his  opinion  the  demurrer  to  the  petition,  upon  the  ground  stated,  did. 
not  raise  the  question  sought  to  be  determined;  and  the  court,  after 
a  careful  examination  of  the  authorities,  is  still  of  that  opinion;  and 
that  to  decide  the  question  argued  to  the  court,  the  action  of  the  court 
would  be  outside  of  the  record  and  wholly  gratuitous;  if  this  court 
were  to  be  the  trial  court,  he  would  comply  with  the  request  of  coun- 
sel and  give  counsel  his  opinion  as  to  the  proper  construction  of  this 
clause  in  the  policy  and  the  proper  method  of  pleading ;  but  the  court, 
being  of  the  opinion  that  the  question  sought  to  be  determined  properly 
arises  in  another  way,  feels  that  he  ought  not  to  embarrass  the  trial 
judge  by  a  construction  which  might  not  meet  the  approval  of  such 
trial  judge. 

The  conclusion  which  the  court  has  reached  seems  to  be  supported 
by  the  great  weight  of  authority,  and  especially  in  Ohio,  to  some  of 
which  authorities  the  court  will  now  refer. 

Phillips,  Code  Plead.  Sec.  371:  **A  copy  when  attached  as  an 
exhibit  being  intended  for  the  information  of  the  adverse  party  and 
not  constituting  a  part  of  the  pleading  can  not  be  looked  to  on  de- 
murrer.'' 

Section  5085  Rev.  Stat,  (old  code,  Sec.  117)  requires  that  when 
the  action,  counterclaim,  or  set-off  is  founded  on  an  account,  or  on  a 
written  instrument  as  evidence  of  indebtedness,  a  copy  thereof  to  be 
attached  to,  and  filed  with  the  pleading. 

And  this  section  includes  all  instruments  in  which  an  action  for 
pecuniary  relief  is  founded  or  which  includes  a  promise  whether  con- 
ditional or  unconditional,  to  pay  a  fixed  sum,  and  includes  an  insur- 
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ance  policy  when  sued  upon  to  recover  a  loss.  Lauer  v.  Assurance  8oc. 
10  Dec.  397  (8  N.  P:  117). 

But  while  it  is  required  by  the  code  to  attach  to  and  file  with  the 
pleading  a  copy  of  such  instrument,  still  it  is  not  good  pleading  to 
make  it  a  part  of  such  pleading.  Crawford  v.  Satterfield,  27  Ohio  St. 
421,  425.  A  copy  attached  to  and  filed  with  the  pleading  under  the 
provisions  of  this  section  forms  no  part  of  the  pleading.  Larimore  v. 
Wells,  29  Ohio  St.  13,  16. 

As  a  consequence  the  exhibit  will  not  be  looked  to  on  demurrer 
to  the  pleading  to  aid  its  sufficiency..  1  Bates  201,  and  authorities 
cited;  1  Kinkead  (2  ed.)  Sec.  57,  and  authorities  cited.  Nathan  v. 
Lewis,  12  Dec.  Re.  121  (1  Hand.  239)  : 

''Where  a  petition  refers  to  an  exhibit  thereto  attached,  not  as 
part  of  the  petition,  but  as  evidence  of  the  contract  in  the  petition  set 
forth,  the  exhibit  cannot  be  regarded  upon  a  demurrer  to  the  peti- 
tion, for  insufficiency  of  facets." 

**  Where  a  contract  is  susceptible  of  two  natural  constructions,  a 
demurrer  admits  that  construction  most  favorable  to  the  pleader,  and 
which  goes  to  sustain  his  pleading.  If  the  defendant  desires  to  main- 
tain a  construction  favorable  to  himself,  he  must  do  so  by  answer." 

In  the  case  of  Memphis  Med.  College  v.  Newton,  12  Dec.  Re.  3182 
(2  Hand.  163),  the  plaintiff  declared  upon  a  transcVipt  of  a  judgment 
of  a  sister  state  and  it  was  there  held  that  such  transcript  was  not  an 
iiastrument  in  writing  under  Sec.  122  of  the  code  (Sec.  5086  Rev.  Stat) 
but  it  might  be  such  an  instrument  of  writing  as  is  authorized  by  Sec. 
117  (Sec.  5085  Rev.  Stat.)  to  be  filed  with  the  petition  as  evidence, 
and  the  syllabus  adds: 

"Section  117  of  the  code  was  intended  as  a  substitute  for  oyer 
under  the  old  practice,  and  perhaps  as  a  requisition  on  the  plaintiff 
to  give  in  advance  those  copies  of  written  instruments,  on  which  the 
action  might  be  founded,  which  he  might  have  been  required  to  give 
under  the  former  practice  act. 

*'It  was  not  the  intention  of  Sec.  117  to  allow  copies  of  instru- 
ments therein  mentioned  to  be  considered  part  of  the  pleading  and 
to  be  incorporated  as  such  into  the  final  record." 

West  &  Co.  V.  Dodsworth,  12  Dec.  Re.  549  (1  Disn.  161) : 

**The  facts  necessary  to  constitute  a  cause  of  action  should  be 
stated  in  the  body  of  the  petition,  and,  except  in  the  case  of  actions 
founded  upon  written  instriunents  for  the  unconditional  payment  of 
money  provided  for  in  Sec.  122  of  the  code,  should  be  concisely  stated, 
without  the  necessity  of  a  reference  to  an  exhibit. 

*'In  an  action  for  the  recovery  of  money  upon  an  undertaking 
in  error,  where  the  bond  is  referred  to  in  the  petition  as  'filed  here- 
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with  marked  A'  and  it  becomes  necessary  to  look  beyond  the  petition 
to  the  exhibit,  in  order  to  discover  the  character,  amount,  condition  of 
the  bondy  the  pleading  is  not  sustainable  by  any  provision  of  the  code.  '^ 

See  also  Sargent  v.  Moore,  12  Dec.  Re.  511  (1  Disn.  99) ;  Bowers  v. 
Railway,  26  0.  C.  C.  518  (4  N.  S.  479) ;  Riley  v.  Yost,  58  W.  Va.  213 
[52  S.  E.  Rep.  40;  1  L.  R.  A.  (N.  S.)  777]. 

I  desire  to  call  special  attention  to  the  case  of  Lauer  v.  Assurance 
Soc.  supra;  almost  the  same  question,  and  precisely  the  same  in  theory, 
arises  in  that  case  as  in  the  case  at  bar  but  the  questions  were  raised 
by  a  motion  to  make  the  petition  more  definite  and  certain;  on  page 
400  the  court  say : 

**The  second  claim  of  defendant  is  that  the  plaintiff  be  required 
to  state  in  each  petition,  if  such  be  the  fact,  that  the  applications  for 
llie  policies  were  made  parts  of  the  contracts  of  insurance. 

"This  motion  must  certainly  be  overruled.  The  pleader  has  his 
choice  of  statement ;  he  must  set  out  the  material  parts  of  the  contract 
sued  on  correctly;  but  he  may  do  this  by  a  recital  or  copy  of  the  very 
words  of  the  contract,  or  by  a  statement  of  its  substance  and  legal 
effect.  In  the  first  manner  of  statement,  the  court  judges  of  the  mean- 
ing and  effect  of  the  instrument  as  pleaded;  in  the  second  manner  of 
statement,  the  pleader  takes  the  risk  as  to  the  correctness  of  his  inter- 
pretation of  the  contract,  and  lays  himself  open^  when  he  comes  to  his 
proof,  to  variance  between  his  contract  as  alleged  and  as  offered  in 
the  evidence.  Whichever  way  he  pleads,  the  court,  in  the  first  instance, 
cannot  take  judicial  notice  of  what  the  contract  really  may  be;  that  is 
an  issuable  fact,  and  is  to  be  determined  after  an  issue  thereon  has 
been  properly  made  up." 

Speaking  with  reference  to  the  general  allegations  of  performance 
of  all  required  conditions,  the  court,  on  page  121,  say: 

**We  must  look  to  the  contract,  as  he  describes  it,  to  ascertain  what 
the  conditions,  if  any,  are ;  •  •  •  if  there  are  conditions  described 
or  to  be  implied,  then  the  averment  as  to  conditions  is  to  be  restricted 
and  confined  to  them.  •  •  •  It  is  true  that  as  a  matter  of  fact 
there  might  be  conditions  annexed  to  the  defendant's  promise  over  and 
beyond  what  is  set  forth  or  necessarily  implied  in  the  petition ;  if  such 
be  the  case,  then  the  plaintiff  has  not  pleaded  the  contract  truly  and 
correctly,  but  the  remedy  therefor  is  not  by  a  motion  of  this  kind, 
which  is  in  the  nature  of  a  special  demurrer,  and  goes  only  to  matter 
of  form.  The  defect  is  one  of  substance,  and  must  be  met  by  making 
an  appropriate  issue  upon  it. 

'^Inthe  cases  at  bar  the  issue  would  be  one  of  fact  as  it  is  very 
evident  the  parties  differ  as  to  what  the  true  contract  is.  The  plaintiff 
has  pleaded  her  version  of  the  contract,  and  as  stated  by  her  she  has, 
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on  the  face  of  her  petitions,  good  causes  of  action.  Defendant  must 
meet  plaintiff's  case  by  some  appropriate  plea." 

This  language  is  peculiarly  adapted  to  the  case  now  before  this 
court. 

It  hardly  seems  necessary  to  cite  further  authorities  to  sustain 
the  position  of  the  court  but  we  are  not  without  an  expression  upon 
this  question  by  our  Supreme  Court. 

In  the  case  of  Olney  v.  Watts,  43  Ohio  St.  499,  507  [3  N.  E.  Rep. 
354],  the  court  say: 

**If  the  decree  •  •  •  was  the  result  of  an  agreement  of  the 
parties,  and  simply  confirmed  by  the  court,  and  that  appeared  by,  the 
direct  averments  of  the  petition,  we  would  not  say  that  the  court  erred 
in  sustaining  the  demurrer.  But  this  nowhere  appears  by  direct  aver- 
ment. If  the  exhibit  could  be  looked  to,  as  a  part  of  the  petition,  per- 
haps it  does  appear,  but  the  exhibit  is  no  part  of  the  pleading  and 
does  not  help  it  out.  We  are  therefore  compelled  to  lay  out  of  view, 
what  counsel  on  both  sides  seem  to  concede  in  argument,  that  we  should 
consider  on  this  demurrer;  that  is  what  appears  in  the  exhibit  at- 
tached to  the  petition,  but  not  made  a  part  of  it." 

I  cannot  close  this  opinion  without  calling  attention  especially  to 
Kinkead's  Code  Plead.  Sec.  57,  because  this  author  makes  such  a 
succinct  and  clear  explanation  of  this  question  that  it  merits  especial 
approval  by  the  court,  and  to  make  this  quotation  from  him: 

''The  rule  may  be  safely  stated  that  a  copy  of  an  instrument  as 
evidence  of  indebtedness  which  is  not  for  the  unconditional  payment 
of  money  only  which  may  be  attached  to  a  petition  under  the  provisions 
of  Sec.  5085  can  not  be  considered  in  any  sense  as  part  thereof,  and 
that  the  allegation  frequently  adopted  that  a  copy  is  hereto 
attached  and  made  a  part  hereof  does  not  make  such  an 
exhibit  part  of  the  petition  and  when  so  attached  does  not 
dispense  with  any  of  the  allegations  necessary  to  be  made  to 
constitute  a  cause  of  action.  The  sufficiency  of  a  petition  founded 
upon  a  written  instrument  falling  under  Sec.  5085  and  not  under  5086 
must  be  determined  by  its  face,  and  not  by  any  accompanying  ex- 
hibit, as  it  forms  no  part  of  the  pleading  and  can  not  be  considered 
in  determining  its  sufficiency  upon  demurrer." 

There  being  no  contention  that  the  allegations  of  the  petition,  as 
pleaded,  do  not  state  a  cause  of  action,  the  demurrer  must  therefore 
be  overruled. 
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CHATTEL  MORTGAGES. 

^  [Franklin  Common  Pleas,  July  1,  1909.] 

Arlington  C.  Habvey  v.  Antonio  Ciocco  et  al. 

All  Chattel  Mobtgagbs  Qovebneo  by  Amendment  Renewing  fob  Thbeb  Teabs. 
Chattel  mortgages  in  existence  April  28,  1908,  the  time  6f  the  taking 
effect  of  act  98  O.  L.  230,  amending  Sec.  4155  Rev.  Stat,  and  changing 
the  periods  of  refiling  from  one  to  three  years,  are  governed  by  the 
provisions  of  such  amendment  and,  therefore,  need  not  be  reflled  within 
the  one  year  period  in  force  when  they  were  executed,  such  applicatiom  of 
the  law  preserving  rather  than  interfering  with  vested  rights  and, 
such  renewals  being  analogous  to  limitations  governing  a  right  of  action, 
the  refiling  period  in  force  at  the  time  the  remedy  is  sought,  governs; 
nor  does  Sec.  79  Rev.  Stat,  apply  in  the  absence  of  any  action  pending 
or  accrued  at  the  time  of  amendment. 

[Syllabus  approved  by  the  court] 

Raymond  Si  Gibson,  for  plaintiff : 

Cited  and  commented  upon  the  following  authorities:  Aylmore 
V.  Kahn,  5  Giro.  Dec.  410  (11  R.  392) ;  Smith  v.  Parsons,  1  Ohio  236 
[13  Am.  Dec.  608] ;  Wabash  By.  v.  Defiance,  52  Ohio  St.  262  [40  N. 
E.  Rep.  89] ;  WeU  v.  State,  46  Ohio  St.  450  [21  N.  E.  Rep.  643] ; 
Gimbert  v.  Heinsath,  5  Circ.  Dec.  176  (11  R.  339) ;  United  States  v. 
Quincy,  71  U.  S.  (4  Wall.)  535  [18  L.  Ed.  403] ;  Walker  v.  White- 
head, 83  U.  S.  (16  WaU.)  314  [21  L.  Ed.  357] ;  Bronson  v.  Kinzie, 
42  U.  S.  (1  How.)  311  [11  L.  Ed.  143] ;  Oreen  v.  Biddle,  21  U.  S 
(8  Wheat.)  1  [5  L.  Ed.  547];  Bemier  v.  Becker,  37  Ohio  St.  72; 
Cooley,  Const.  Lim.  370;  Allen  v.  Bussell,  39  Ohio  St.  336;  Kelley 
V.  Kelso,  5  Ohio  St.  198;  Steamboat  Monarch  v.  Finley,  10  Ohio  384; 
State  V.  Babbitts,  46  Ohio  St.  178  [19  N.  E.  Rep.  437] ;  Moon  v.  Bur- 
den, 2  Exch.  22;  Sutherland,  Stat.  Const.  Sec.  641;  Montpelier  v. 
Senter,  72  Vt.  112  [47  Atl.  Rep.  392] ;  Brown  v.  Hughes,  89  Minn. 
150  [94  N.  W.  Rep.  438] ;  State  v.  Kearney,  49  Neb.  337  [70  N.  W. 
Rep.  255] ;  Bauer  Grocer  Co.  v.  Zelle,  172  111.  407  [50  N.  E.  Rep. 
238] ;  City  By.  v.  Bailway,  166  U.  S.  557  [17  Sup.  Ct.  Rep.  653 ;  41 
L.  Ed.  1114] ;  Day,  In  re,  181  lU.  73  [54  N.  E.  Rep.  646;  50  L.  R.  A. 
519];  8  Cyc.  1022;  Thome  v.  San  Francisco,  4  Cal.  127;  Bond  v. 
Munro,  28  Ga.  597 ;  Dobbins  v.  Bank,  112  111.  553 ;  Dugger  v.  Insur- 
once  Co.  95  Tenn.  245  [32  S.  W.  Rep.  5;  28  L.  R.  A.  796] ;  Burt  v. 
Rattle,  31  Ohio  St.  116. 

F.  M.  Qlick,  <or  defendant,  Walton : 

Cited  and  commented  upon  the  following  authorities:  Oager  v. 
Prout,  48  Ohio  St.  89  [26  N.  E.  Rep.  1013];  State  v.  Babbitts,  46 
Ohio  St.  178  [19  N.  E.  Rep.  437] ;  Rairden  v.  Holden,  15  Ohio  St.  207; 
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McKibben  v.  Lester,  9  Ohio  St.  627;  Taylor  v.  Thorn,  29  Ohio  St, 
569;  State  v.  Cincinnati,  52  Ohio  St.  419  [40  N.  E.  Rep.  508;  27  L. 
R.  A.  737] ;  Ham  v.  Eunzi,  56  Ohio  St.  531  [47  N.  E.  Rep.  536]. 

C.  M.  Voorhees,  for  other  defendants : 

Cited  and  commented  upon  the  following  authorities:  Kilboume 
V.  Fay,  29  Ohio  St.  264  [23  Am.  Rep,  741] ;  Stewart  v.  Hopkins,  30 
Ohio  St.  502 ;  Biteler  v.  Baldwin,  42  Ohio  St.  125 ;  Rairden  v.  Holden, 
15  Ohio  St.  207 ;  Sturges  v.  Carter,  5  0.  F.  D.  428  [114  U.  S.  511 ;  5  Sup. 
Ct.  Rep.  1014;  29  L.  Ed.  240] ;  Greene  Tp,  v.  Campbell,  16  Ohio  St. 
11 ;  Ooskorn  v.  Purcell,  11  Ohio  St.  641 ;  Butler  v.  Toledo,  5  Ohio  St. 
225;  Acheson  v.  MHer,  2  Ohio  St.  203  [59  Am.  Dec.  663] ;  Cuyahoga 
Falls  Real  Est.  Assn.  v.  McCaughy,  2  Ohio  St.  152 ;  Kearny  v.  Butiksr 
1  Ohio  St.  362;  Bartholomew  v.  Bentley,  1  Ohio  St.  37;  Leuns  v.  Afc- 
Elvain,  16  Ohio  347;  Johnson  v.  Bentley,  16  Ohio  97;  Towsey  v. 
-Ivery,  11  Ohio  90;  Hat/5  v.  Anrw^ronflr,  7  Ohio  (pt.  1)  247;  Wester- 
man  V.  Westerman,  25  Ohio  St.  500;  John  v.  Bridgman,  27  Ohio  St. 
22;  iS^afe  v.  Richland  Tp.  (Tr.)  20  Ohio  St.  362;  State  v.  WUkesviUe 
Tp.  (Tr.)  20  Ohio  St.  288;  State  v.  ffarm,  17  Ohio  St.  608;  Cass 
Tp.  (Tr.)  V.  Dillon,  16  Ohio  St.  38;  Seeley  v.  Thomm,  31  Ohio  St.  301; 
Little  Miami  Ry.  v.  Oreene  Co.  (Comrs.)  31  Ohio  St.  338;  Parker  v. 
Burgett,  29  Ohio  St.  513;  Nimmx)ns  v.  West  fall,  33  Ohio  St.  213: 
OyZer  v.  Scanlan,  33  Ohio  St.  308;  Lawrence  Ry.  v.  Mahoning  Co. 
{Comrs.)  35  Ohio  St.  1;  tZwfon  Co.  (Comrs.)  v.  Greene,  40  Ohio  St. 
318;  Gager  v.  Prow*,  48  Ohio  St.  89  [26  N.  E.  Rep.  1013];  Burgett 
V.  Norris,  25  Ohio  St.  308 ;  Bartol  v.  Eckert,  50  Ohio  St.  31  [33  N.  E. 
Rep.  294] ;  Templeton  v.  Kraner,  24  Ohio  St.  554 ;  State  v.  Cappellerr 
39  Ohio  St.  207;  Sfa^e  v.  Peters,  43  Ohio  St.  629  [4  N.  E.  Rep.  81]; 
Peters  v.  if/cTTtiZtams,  36  Ohio  St.  155;  15  Enc.  Law  (2  ed.)  1058; 
Vance  v.  Vance,  108  U.  S.  514  [2  Sup.  Ct.  Rep.  854;  27  L.  Ed.  808]; 
Louisiana  v.  New  Orleans,  102  U.  S.  203  [26  L.  Ed.  132] ;  26  Enc. 
Law  (2  ed.)  749;  6  Enc.  Law  (2  ed.)  943;  Tucker  v.  Harrisi'lS  Ga. 
1  [58  Am.  Dec.  488] ;  Boston  v.  Cummins,  16  Ga.  102  [60  Am.  Dec. 
717]  ;  Spivey  v.  Rose,  120  N.  C.  163  [26  S.  E.  Rep.  701] ;  Cooley. 
Const.  Lim.  436;  Kloeppinger  v.  Crasser,  15  Circ.  Dec.  90  (1  N.  S. 
457). 

KINKEAD,  J. 

The  question  is  submitted  upon  demurrer  to  the  answer 
of  P.  M.  Walton  which  shows  that  Walton  sold  and  delivered  to 
Ciocco  Brothers  certain  chattel  property,  for  which  a  chattel  mortgage- 
was  given,  and  which  was  filed  November  2,  1907. 

The  mortgage  was  not  refiled  at  the  end  of  the  year  according  to  the 
provisions  of  the  law  in  force  at  the  time  the  same  was  executed. 
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It  is  claimed  that  such  refiling  was  not  necessary,  because  of  the 
amendment  of  Sec.  4155  Rev.  Stat,  which  took  effect  April  28,  1908 
(99  0.  L.  230) ,  which  provides  in  substance  that  chattel  mortgages  shall 
be  void  as  against  the  creditors  of  the  mortgagor,  or  against  subsequent 
purchasers  of  mortgages  in  good  faith,  after  the  expiration  of  three 
years  from  the  filing  thereof,  unless,  within  thirty  days  next  precedinor 
the  expiration  of  the  three  years  the  mortgage  is  refiled. 

The  mortgagor,  Ciocco  Brothers,  gave  a  bill  of  sale  for  the  property 
covered  by  the  mortgage,  on  September  10,  1908,  to  the  Ciocco  Baking 
Company,  a  corporation,  which  instrument  was  recorded  October  20, 
1908,  Vol.  7  Misc.  records. 

This  proceeding  was  brought  by  the  plaintiff,  a  judgment  creditor,, 
to  marshal  liens,  asking  that  the  chattel  mortgage  to  Walton  be  an- 
nulled.   A  receiver  has  been  appointed  for  the  Ciocco  Baking  Company, 

The  question  presented  by  the  demurrer  is^  whether  the  chattel 
mortgage  is  valid  against  subsequent  purchasers,  and  creditors,  because 
it  was  not  refiled  at  the  end  of  the  year  according  to  the  provisions  of 
Sec.  4155  Rev.  Stat,  before  it  was  amended. 

The  argument  offered  in  support  of  the  demurrer  is  that  the  law,. 
Sec.  4155,  as  it  stood  at  the  time  the  mortgage  was  given,  governs ;  that, 
therefore,  the  mortgage  to  be  valid  must  have  been  refiled  within  thirty 
days  prior  to  the  expiration  of  the  year,  November  2,  1908;  that  the  law 
existing  at  the  time  the  contract  is  made,  enters  into,  and  becomes  a 
part  of,  the  contract.  This  is  a  correct  rule  of  law  the  purpose  of  which 
is  to  protect  vested  rights  as  occasion  arises.  This  rule  is  urged  in  aid 
of  the  claim  that  the  old  one  year  rule  for  refiling  applies,  which  would 
defeat  the  rights  of  the  mortgagee,  and  allow  judgment  creditors,  and 
a  purchaser  whose .  purchase  antedated  the  expiration  of  even  the  one 
year,  to  intervene.  The  rule  was  designed  for  no  such  purpose,  and 
if  equities  are  considered,  those  in  favor  of  the  original  chattel  mort-^ 
gagee  are  stronger. 

Another  rule  invoked  in  opposition  to  the  claims  of  the  original 
mortgagee  is  the  constitutional  inhibition  as  to  retroactive  laws.  It  is 
urged,  in  substance,  that,  if  the  amended  law  of  April  28,  1908,  applies, 
it  would  necessarily  act  retroactively. 

The  purpose  of  the  constitutional  rule  touching  retroactive  laws  is 
to  guard  and  protect  vested  rights,  so  that  a  new  law  may  not  reach 
back  and  interfere  with  or  destroy  them. 

To  apply  such  a  rule  to  the  chattel  mortgage  in  this  case,  would  de- 
feat his  rights.  To  invoke  it  in  aid  of  the  rights  of  creditors  whose 
rights  are  involved  in  this  case  does  not  aid  them,  nor  does  it  deprive 
them  of  any  rights. 

The  plaintiff  obtained  his  judgment  December  24,  1907,  against 
the  three   Ciocco  brothers,  and   the   Ciocco  Baking   Company,  which 


762  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [19 

Franklin  Common  Pleas. 

does  not  per  se  operate  as  a  lien  upon  the  personalty  and  no  execution 
-was  levied.  This  judgment  creditor  claiming  through  the  corporation, 
his  rights  must  rest  upon  those  of  the  debtor.  The  debtor,  the  Ciocco 
Baking  Company,  took  the  bill  of  sale  September  10,  1908,  before  even 
tthe  first  year  had  elapsed. 

To  permit  the  amended  three  year  to  apply  and  govern  does  not 
infringe  upon  the  vested  rights  of  anyone. 

If  the  amended  law  is  operative  upon  all  existing  chattel  mort- 
igages,  as  well  as  upon  all  those  filed  from  and  after  its  taking  effect 
April  28,  1908,  it  operates  justly  upon  the  rights  of  everyone  interested 
in  chattel  property — owner  or  creditor. 

The  judgment  of  the  court  is  vthat  the  amended  law  applies  and 
.determines  the  rights  of  all  existing  chattel  mortgages,  and  that  a  re- 
filing thereof  under  the  old  law  is  not  essential  to  the  preservation  of 
ihe  rights  of  the  chattel  mortgagee. 

This  conclusion  is  based  upon  the  theory  that,  First,  such  an  appli- 
cation does  not  interfere  with,  but,  on  the  contrary,  preserves  vested 
rights.  Second,  the  limitation  of  the  statute  is  in  the  nature  of,  or 
;analagous  to  a  limitation  affecting  the  right  of  action,  and  the  limita- 
tion in  force  at  the  time  the  remedy  is  sought  governs.  If  the  old  law 
•had  been  repealed,  and  no  new  one  had  been  enacted,  it  would  present 
An  entirely  different  question. 

Third,  Sec.  79  Rev.  Stat,  does  not  apply  because  there  was  no  pend- 
ing action,  nor  was  there  any  right  or  cause  of  action,  existing  at  the 
time  of  such  amendment. 

The, demurrer  to  the  answer  is  therefore  overruled. 
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[Lorain  Common  Pleas,  June  26,  1909.] 
Joshua  E.  Boynton  v.  Elyru  (Cmr)  et  au 

Two  Lo^nEST  AND  Best  Bn)s  fob  Same  Abticles,  not  a  Compliance  wtth  Statute. 
Acceptance  of  two  of  several  bids  for  furnishing  water  meters  of  dif- 
ferent manufacture  but  designed  to  serve  a  common  purpose,  notwith- 
standing both  offer  the  same  price,  is  a  violation  of  the  discretion 
reposed  in  boards  of  public  service,  and  in  opposition  to  the  principle 
of  competition  designed  for  protection  of  taxpayers,  by  Sec.  143  Mun. 
Code  of  1902  (Lan.  Rev.  Stat.  3131;  B.  1636-679),  which  requires  the 
directors  of  public  service  to  make  a  contract  "with  the  lowest  and  best 
bidder"  unless  all  bids  are  rejected;  under  such  circumstances  there 
cannot  be  two  or  more  lowest  and  best  bids  at  the  same  time  within 
the  meaning  of  this  section. 

{Syllabus  approved  by  the  court] 
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C.  C.  Chapman  and  F.  M.  Stevens,  for  the  plaintiff: 
Cited  and  commented  upon  the  following  authorities.  Lancaster 
V.  Miller,  58  Ohio  St.  558  [51  N.  E.  Rep.  52] ;  Comstock  v.  Nelsonville 
(Vil),  61  Ohio  St.  288  [56  N.  E.  Rep.  15];  Carthage  (Vil,)  v.  Diek- 
meter,  79  Ohio  St.  323;  McCloud  v.  Columbus,  54  Ohio  St.  439  [44 
N.  E.  Rep.  95] ;  Buchanan  Bridge  Co.  v.  Campbell,  60  Ohio  St.  406 
[54  N.  E.  R^p.  372 [;  Wellston  v.  Morgan,  65  Ohio  St.  219  '[62  N.  E. 
Rep.  127] ;  State  v.  McKemie,  29  Giro.  Dec.  115  (9  N.  S.  105) ;  State 
V.  Yeatman,  22  Ohio  St.  546;  Boseker  v.  Wabash  Co.  (Comrs,)  88  Ind. 
267;  Hoole  v.  Kinkead,  16  Nev.  217;  People  v.  Dorsheimer,  55  How. 
Pr.  118;  Beach,  Pub.  Corp.  714  Sec.  698;  Hubbard  v.  Sandusky,  6 
Circ.  Dec.  786  (9  R.  638) ;  State  v.  Boyden,  6  Dec.  509  (4  N.  P.  322) ; 
Bloom  V.  Xenia,  32  Ohio  St.  461;  Ravenna  v.  Railway,  45  Ohio  St. 
118  [12  N.  E.  Rep.  445] ;  Elyria  Gas  &  Water  Co.  v.  Elyria,  57  Ohio 
St.  374  [49  N.  E.  Rep.  335] ;  Yaryan  v.  Toledo,  28  Circ.  Dec.  259  (8 
N.  S.  1) ;  Ampt  v.  Cincinnati,  8  Dec.  475  (5  N.  P.  98) ;  Pease  v.  Ryan, 
3  Circ.  Dec.  654  (7  R.  44) ;  Lake  Shore  Foundry  v.  Cleveland,  4 
Circ.  Dec.  230  (8  R.  671) ;  Miller  v.  Pearce,  13  Dec.  Re.  758  (2  C.  S. 
C.  44) ;  Brady  v.  New  York  City  (Mayor) ,  20  N.  Y.  312;  Kerlin  Bros. 
Co.  V.  Toledo,  10  Dec.  509  (8  N.  P.  62) ;  Wing  v.  Cleveland,  9  Dec. 
Re.  551  (15  Bull.  50) ;  Defiance  Water  Co.  v.  Defiance,  68  Ohio  St. 
520  [67  N.  E.  Rep.  1052];  Smith  v.  Rockford  (Vil.),  29  Circ.  Dec. 
478  (9  N.  S.  465) ;  Clark  v.  Crane,  5  Mich.  150  [71  Am.  Dec.  776] ; 
Braman  v.  Elyria,  16  Circ.  Dec.  731  (5  N.  S.  387) ;  affirmed,  without 
report,  Braman  v.  Elyria,  73  Ohio  St.  346 ;  Emmert  v.  Elyria,  74  Ohio 
St.  185  [78  N.  E.  Rep.  269];  McDermott  v.  Jersey  City  (Street  & 
Water  Comrs.)  56  N.  J.  L.  273  [28  Atl.  Rep.  424] ;  State  v.  Heppen- 
heimer,  54  N.  J.  Law  439  [24  Atl.  Rep.  446] ;  Tucker  v.  Newark,  10 
Circ.  Dec.  437  (19  R.  1) ;  McOreevey  v.  Board  of  Ed.  10  Circ.  Dec. 
724  (20  R.  114). 

H.  A.  Pounds,  city  solicitor,  and  Stroup  &,  Fauver,  for  defend- 
ants. 

WASHBURN,  J. 

The  council  of  the  city  of  Elyria,  after  determining  that  it  was 
necessary  and  proper  to  finish  metering  the  water  services  of  the 
city  and  providing  the  money  therefor,  passed  the  necessary  legisla- 
tion which  authorized  the  hoard  of  public  service  to  select  and  pur- 
chase meters  according  to  law. 

The  board  of  public  service  thereupon  advertised  that  sealed  bids 
would  be  received  for  furnishing  to  the  waterworks  department  of 
said  city,  f.  o.  b.  cars,  Elyria,  "1,500,  more  or  less,  5-8  inch  meters." 
In  answer  to  that  advertisement  the  board  of  public  service  received 
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several  bids,  and  among  them  was  the  bid  of  the  defendant,  the 
Neptune  Meter  Co.,  in  which  they  offered  to  furnish  the  required 
number  of  meters  of  a  pattern  known  as  the  trident  disc  meter,  at 
eight  dollars  each,  and  also  the  bid  of  the  defendant,  the  Thomson 
Meter  Co.,  in  which  they  offered  to  furnish  the  required  number  of 
meters  of  a  pattern  known  as  the  Lambert  meter,  at  eight  dollars  each. 
There  was  quite  a  number  of  other  bids,  two  of  which,  at  least,  offered 
to  furnish  meters  at  less  than  eight  dollars,  and  there  were  two  or 
more  bids  for  more  than  eight  dollars. 

The  board  of  public  service  accepted  the  bid  of  the  Neptune  Meter 
Co.  for  eight  hundred  meters  at  eight  dollars  and  the  bid  of  the  Thom- 
son Meter  Co.  for  700  meters  at  eight  dollars,  and  ordered  proper 
contracts  prepared;  thereupon  the  plaintiff,  who  is  a  taxpayer  of 
the  city,  applied  to  the  city  solicitor  to  enjoin  the  board  of  public 
service  from  executing  said  contracts,  and  on  his  refusal  to  bring  suit 
the  plaintiff  began  this  action. 

There  are  several  alleged  irregularities  in  the  proceedings  of  the 
council  and  board  of  public  service  of  which  complaint  is  made,  but 
I  shall  consider  only  one  as  that  is,  in  my  judgment,  decisive  of  the 
matter.  That  question  is,  Had  the  board  of  public  service  authority 
under  the  law  to  accept  the  two  bids  which  they  accepted,  or  should 
the  board  have  either  accepted  one  bid  or  rejected  all  bids! 

The  statutory  law  upon  this  subject  is  found  in  Sec.  143  of  the 
Mun.  Code  of  1902  (Lan.  Rev.  Stat.  3131;  B.  1536-679),  and  it  is 
there  provided  that  when  an  expenditure  is  to  be  made  by  the  board 
of  public  service  which  exceeds  $500  **such  expenditure  shall  first  be 
authorized  and  directed  by  ordinance  of  council  and  when  so  au- 
thorized and  directed  the  directors  of  public  service  shall  make  a  writ- 
ten contract  with  the  lowest  and  best  bidder  after  advertising  for 
not  less  than  two  nor  more  than  four  consecutive  weeks  in  a  newspaper 
of  general  circulation  within  the  city." 

It  will  be  noticed  that  the  council's  duty  is  performed  when  thex 
authorize  and  direct  the  directors  of  public  service  to  expend  the 
money  which  they  have  appropriated,  and  after  that  the  public's  pro- 
tection is  in  the  direction  of  the  statute  requiring  that  the  contract 
shall  be  with  the  lowest  and  best  bidder. 

It  has  been  repeatedly  held  that  the  board  of  public  service  is 
vested  with  a  very  large  discretion  in  determining  which  is  the  lowest 
and  best  bid;  that  the  lowest  bid  may  not  be  necessarily  the  best  bid,, 
and  that  the  discretion  vested  in  the  board  of  public  service  cannot 
be  interfered  with  by  the  court  unless  the  proof  and  circumstances 
establish  what  is  called  a  gross  abuse  of  that  discretion,  that  which 
amounts  to  fraud  or  collusion ;  and  it  is  conceded  in  this  case,  so  far  as 
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this  question  now  being  considered  is  concerned,  that  had  the  board 
accepted  either  of  the  two  bids  which  it  did  accept,  no  complaint  could 
be  made. 

But  can  there  be  two  lowest  and  best  bids  at  the  same  time  for 
articles  designed  to  serve  a  common  purpose  but  of  different  manu- 
facture? 

In  the  case  at  bar  the  board  of  public  service  determined  that 
the  meter  manufactured  by  the  Neptune  Meter  Co.  was  the  best  meter, 
and  at  the  same  meeting  by  a  similar  resolution  they  determined  that 
the  meter  manufactured  by  the  Thomson  Meter  Co.,  designed  for  the 
same  purpose,  was  the  best  meter.  Logically  speaking  the  Neptune 
meter  cannot  be  better  than  the  Thomson  meter  and  the  Thomson 
meter  at  the  same  time  be  better  than  the  Neptune  meter,  if  they  are 
both  designed  and  to  be  used  for  a  common  purpose.  The  statute  re- 
quires that  the  contract  be  made  with  the  lowest  and  best  bidder  and 
not  the  lowest  and  best  bidders. 

The  statute  was  designed  for  the  protection  of  municipal  taxpayers 
generally  by  preserving  and  protecting  the  principle  of  competition. 
If  there  can  be  two  or  more  lowest  and  best  bids  at  the  same  time,  then 
the  object  and  purpose  of  the  statute  is  endangered,  if  not  destroyed. 
If  the  board  determined  that  one  bid  was  the  lowest  and  best  it  had 
then  placed  itself  in  a  position  where  it  was  too  late  to  declare,  while 
that  resolution  was  in  force,  that  another  bid  was  also  the  lowest  and 
best.  The  taxpayer  is  entitled  to  the  individual  judgment  of  each 
member  of  the  board  as  to  which  bid  is  the  lowest  and  best  bid.  If 
one  member  honestly  thought  that  the  Neptune  Co.  's  bid  was  the  lowest 
and  best,  and  another  honestly  thought  that  the  Thomson  Co.'s  bid 
was  the  lowest  and  best,  and  those  two  members  compromised  by 
accepting  a  part  of  each  bid,  then  the  taxpayer  is  deprived  of  the 
best  judgment  of  the  members  of  the  board  as  to  which  is  the  lowest 
and  best  bid,  for  in  that  case  one  member  determined  that  the  Thom- 
son Co.'s  bid  was  the  best  bid  and  that  the  Neptune  Co.'s  bid  was  not 
the  best  bid,  and  another  member  determined  that  the  Neptune  Co.'s 
bid  was  the  best  and  that  the  Thomson  Co.'s  bid  was  not  the  best. 

Aside  from  this,  such  a  construction  of  the  statute  would  enable 
bidders  to  avoid  the  competition  which  the  statute  is  designed  to  pro- 
mote, and  it  is  the  duty  of  the  judicial  tribunals  of  the  state  to  con- 
strue the  law  so  as  to  advance  the  purpose  sought  to  be  accomplished; 
and  hence  I  hold  in  this  case  that  while  the  Neptune  Co.'s  meter  may 
be  better  than  the  Thomson  Co.'s  meter,  or  the  Thomson  Co.'s  meter 
better  than  the  Neptune  Co.'s,  or  that  they  might  be  of  equal 
merit,  they  cannot  be  each  better  than  the  other,  and  it  being  the  duty 
of  the  board  of  public  service  to  determine  that  one  or  the  other  was 
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the  best  or  else  reject  all  the  bids,  and  the  board  not  having  performed 
the  duty  which  the  law  required  for  the  protection  of  the  taxpayers, 
the  contracts  proposed  to  be  entered  into  are  not  authorized,  and 
their  execution  is  enjqined. 

There  are  no  authorities  on  this  subject  in  Ohio,  and  but  one  in 
any  state  as  far  as  I  am  able  to  ascertain,  and  that  is  the  case  of 
State  V.  Commissioners,  56  N.  J.  Law  273  [28  Atl.  Bep.  424].  That 
case  differs  from  the  case  at  bar  in  this,  that  the  public  authorities 
awarded  a  part  of  the  work  to  the  highest  bidder  and  a  part  to  the 
lowest  bidder.  The  board  in  that  case  found  that  one  bidder  had 
had  the  greater  experience  in  laying  pavement  and  the  other  bidder 
had  had  the  greater  experience  in  refining  the  paving  material,  which 
was  asphalt,  and  the  object  of  the  board  was  to  ascertain  by  actual 
use  which  was  the  better;  but  the  Supreme  Court  of  New  Jersey 
determined  that  **it  is  the  duty  of  the  proper  city  board  or  oflScer 
to  determine  which  of  the  bidders  possesses  the  statutory  qualifica- 
tions, and  then  award  the  work  to  that  bidder,  unless  they  determine 
to  reject  all  bids  and  readvertise  for  the  work/' 

In  my  judgment  the  principle  of  that  case  is  applicable  to  the 
case  at  bar  and  a  decree  may  be  entered  as  I  have  indicated. 
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CORPORATIONS— INJUNCTION. 

[Hamilton  Common  Pleas,  May  13,  1909.] 
Louis  DeLacroix  et  al.  v.  L.  Eid  Concbete  Steel  Co.  et  al. 

1.  IiTJUiTcnoN  Held  itot  Remedy  to  Cubb  Goutq  Cobpobation  Ovticeb's  Exceed- 
INO  Deleq^ted  Authobtty. 

Injunction  will  not  lie  on  the  part  of  minority  stockholders,  to  restrain  the 
president  of  a  corporation  from  entering  into  contracts  in  the  name  of 
the  company,  its  appearing  that  he  is  acting  as  manager  by  virtue  of  the 
corporation  by-laws,  that  he  is  the  only  one  connected  with  its  affairs 
haying  a  practical  knowledge  of  the  business,  and  in  the  absence  of  a 
showing  that  a  majority  of  the  then  present  directors  are  not  disposed 
to  perform  their  duties  as  such;  especially,  since  the  company,  through 
the  knowledge,  skill  and  direction  of  the  president,  has  been  phenome- 
nally successful  financially  and  in  the  growth  of  its  business.  Courts  will 
not  supplant  duly  constituted,  legal  control  of  corporations  or  curb  official 
authority  in  the  absence  of  fraud  or  breach  of  trust  shown. 

2.  DlSTEXBUTIOIT  OF  SUBPLUS  PBOFITS  ReQUIBED  TO  OfEBATE  BUSINESS  GW  COBPOBA- 

TioiT  Cannot  be  Compelled. 

A  court  of  equity  has  no  power  to  compel  a  corporation  through  its  board  of 
directors  to  declare  dividends  where  no  demand  has  been  made  therefor  or 
complaint  by  any  stockholder  for  failure  to  pay  dividends;  hence,  where 
the  original  paid-up  capital  stock  is  small  and  a  large  cash  capital  is  re- 
quired to  do  its  business,  or  greater  credit  is  needed  than  the  size  of 
the  plant  would  secure,  surplus  profits  applied  to  such  uses  will  not  be 
ordered  distributed  by  the  courts  as  dividends.  Payment  of  100  per  cent 
dividends,  though  after  institution  of  suit  therefor,  will  be  deemed  reason- 
able since  the  company  had  been  incorporated  and  the  plant  in  operation 
but  little  over  four  years. 
8.  Regeivebships  fob  Cobpobations  not  Appboved. 

Courts  have  no  power  to  take  the  control  and  management  of  the  business 
of  solvent  corporations  out  of  the  hands  of  the  duly  constituted  board 
of  directors  and  commit  it  to  the  agent  of  the  court  acting  as  a  receiver: 
4.  Tbust  in  Cobfobate  Stock  bt  Cobpobation. 

Corporations  having  no  power  to  traffic  in  their  own  stock,  a  resultant 
trust  for  a  corporation  cannot  be  declared  in  stock  purchased  by  one 
stockholder  from  another,  even  for  the  use  of  the  corporation. 

[Syllabus  approved  by  the  court.] 

Healy,  Ferris  6i  McAvoy,  for  plaintiffs. 

R.  B.  Smith,  Adolph  Richter  and  C.  A.  Qroom,  for  defendants. 

QORMAN,  J. 

This  action  is  brought  by  the  minority  stockholders  of  the  de- 
fendant company  against  the  company  and  the  owners  of  the  majority 
of  the  stock.  In  substance,  the  plaintiffia  allege  that  the  defendant 
company  was  incorporated  under  the  laws  of  Ohio,  in  January,  1904, 
for  the  purpose  of  engaging  in  the  business  of  constructing  buildings 
and  other  structures  of  re-enforced  concrete,  with  an  authorized  capital 
stock  of  $10,000,  of  which  stock  157  shares  of  the  par  value  of  $7,850 
have  been  issued,  each  share  being  of  the  par  value  of  $50;  and  on 
the  books  of  the  company  said  issued  stock  is  held  as  follows :  Ludwife 
Eid,  81  shares;  G.  R.  Stattlemann,  40  shares;  Henry  Schick,  2  shares; 
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Louifl  DeLacroix,  20  shares;  George  DeLacroix,  lO  shares;  Theodore 
Kraemer,  4  shares,  and  that  said  issued  stock  is  fully  paid  for. 

Plaintiffs  further  allege  that  in  the  month  of  March,  1905,  the 
defendant  corporation  with  the  consent  of  all  its  stockholders,  pur- 
chased the  forty  shares  of  stock  then  held  by  Oeorge  Stattlemann 
upon  the  understanding  and  agreement  that  said  stock  should  be  re- 
tired and  cancelled;  that  in  making  said  purchase,  it  was  agreed  that 
the  certificate  held  by  said  Stattlemann  should  be  signed  by  him  to  the 
defendant,  Ludwig  Eid,  but  said  stock  was  in  fact  paid  for  out  of 
the  funds  of  said  company,  but  that  said  Eid  now  claims  to  be  the 
owner  thereof. 

Plaintiffs  further  set  out  that  the  directors  elected  after  the  in- 
corporation of  the  company  were  five,  of  whom  Louis  and  George 
DeLacroix,  Ludwig  Eid  and  Stattlemann  were  four,  and  Joseph  De- 
Lacroix, the  fifth;  that  Eid  was  elected  president  and  treasurer,  Louis 
DeLacroix,  vice  president,  and  Henry  Schick,  secretary,  and  that  the 
same  board  of  directors  and  oflScers  were  re-elected  in  February,  1905, 
and  in  1906  the  same  directors  were  elected  except  Stattlemann,  in 
whose  place  Henry  Schick  was  elected,  and  the  officers  were  the  same 
as  the  previous  years  and  Louis  DeLacroix  was  appointed  general 
superintendent  of  construction. 

Plaintiffs  further  say  that  no  directors  have  been  elected  since 
February,  1906 ;  that  since  the  organization  of  the  company  there  has 
been  on  hand  a  large  surplus  out  of  which  dividends  could  have  been 
paid  to  the  stockholders,  but  in  fact  no  dividends  have  ever  been 
paid;  that  the  company  has  now  on  hand  $150,000  over  and  above  its 
capital  stock  issued,  and  that  of  said  sum  the  greater  part  thereof  is 
available  for  the  payments  of  dividends. 

PlaintiflBs  further  aver  that  after  the  election  in  February,  1906, 
said  Eid  took  possession  of  the  moneys,  property,  assets  and  business 
of  the  company  and  still  retains  possession  thereof,  and  is  managing 
and  controlling  the  business  of  said  company  and  has  excluded  the 
plaintiffs  and  the  board  of  directors  therefrom;  that  he  has  taken 
large  contracts  in  the  name  of  the  company  for  the  construction  of 
buildings  without  the  authority  of  directors  and  without  consulting 
them;  that  he  has  refused  to  allow  any  dividends  to  be  paid  to  plain- 
tiffs on  their  stock;  that  since  November,  1906,  there  have  been  but 
four  directors  because  Joseph  DeLacroix  then  transferred  his  stock 
to  plaintiff,  Eraemer,  thereby  causing  a  vacancy  in  the  board  of  the 
directors  which  has  not  since  been  filled;  that  defendant  Schick  is 
entirely  controlled  by  Eid,  and  the  minutes  of  the  company  are  dic- 
tated by  Eid  and  written  down  by  Schick  as  directed  by  Eid;  that 
said  Eid  has  recently  entered  into  large  contracts,  one  in  Indianapolis 
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for  $80,000,  one  with  the  city  of  Cincinnati  for  $145,000,  and  one  with 
the  city  of  Newport,  Kentucky,  for  $25,000,  and  numerous  other 
contracts  all  without  the  consent  or  authority  of  the  board  of  directors 
of  the  company;  and  that  said  Eid  threatens  to  continue  to  carry  on 
the  business  of  the  company  without  the  sanction  of  the  board  of  di- 
rectors, and  to  take  large  contracts  in  its  name  without  the  consent 
or  approval  of  the  board  of  directors,  and  that  he  is  now  holding  its 
property  and  moneys  in  his  exclusive  possession  and  if  permitted  to 
continue  to  do  so,  great  loss  and  irreparable  damage  may  be  suflfered 
by  plaintiffs. 

In  conclusion  the  plaintiffs  pray: 

First.  That.  Eid  may  be  enjoined  from  entering  into  any  further 
contracts  in  the  name  of  the  company  without  the  approval  of  its 
board  of  directors. 

Second.  That  said  company  and  its  directors  may  be  compelled 
to  declare  and  pay  to  the  stockholders  such  dividends  as  may  be  just 
and  proper. 

Third.  That  a  receiver  be  appointed  to  take  charge  of,  and  man- 
age and  conduct  the  company's  business  and  the  company  wound  up, 
and  its  property  and  assets  reduced  to  money,  its  debts  paid  and  the 
balance  distributed  among  its  stockholders. 

Fourth.  That  said  Eid  may  be  declared  by  the  court  to  hold  said 
forty  shares  of  stock  in  trust  for  the  company  and  that  said  shares 
may  be  cancelled,  and  that  plaintifb  may  have  such  other  and  further 
relief  as  the  equity  of  the  case  may  require. 

The  L.  Eid  Concrete  Steel  Company  and  Ludwig  Eid  have  filed 
a  joint  answer,  and  the  defendant  Henry  Schick  has  filed  a  separate 
answer.  Each  answer  denies  any  and  all  wrongdoing  alleged  to  have 
been  committed  by  either  Eid  or  Schick  and  they  deny  each  and  every 
material  allegation  of  the  petition. 

It  is  further  alleged  in  the  answer  of  the  company  and  Eid,  that 
on  January  11,  1909,  five  directors  were  elected,  to  wit:  Ludwig  Eid, 
Henry  Schick,  William  Hang,  Adolph  Richter  and  Malcolm  McAvoy, 
and  that  Eid  was  elected  president  and  treasurer,  Schick,  vice  presi- 
dent, and  Richter,  secretary;  that  in  February,  1906,  the  surplus  of 
the  company  was  $57  911.86,  and  in  March,  1908,  it  was  $100,000; 
that  at  the  meeting  of  the  directors  of  the  company  in  January,  1909, 
a  dividend  of  100  per  cent  was  declared,  amounting  to  $7,850,  and 
that  it  would  have  been  imprudent  and  inadvisable  to  have  declared 
a  larger  dividend  or  to  have  previously  declared  any  dividend  for 
the  reasons  that  the  necessities  of  the  business  required  the  use  of  all 
its  assets  to  meet  the  demands  of  a  large  growing  business,  and  to  be 
prepared  to  meet  a  large  threatened  claim  against  the  company;  that 
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the  directors  and  all  ofiScers  in  the  matter  of  declaring  a  dividend 
and  in  all  other  matters,  have  acted  in  the  utmost  good  faith  and  in 
the  exercise  of  their  discretion  for  the  best  interests  of  the  company 
and  all  the  stockholders;  that  in  the  matter  of  the  contracts  entered 
into  and  undertaken  by  Eid  on  behalf  of  the  company,  full  authority 
was  given  under  the  rules  and  regulations  of  the  company  and  by 
action  of  the  board  of  directors;  that  wide  powers  were  vested  in  Eid 
by  the  rules  and  regulations  in  respect  to  the  making  of  contracts  and 
that  this  was  absolutely  necessary  to  the  successful  prosecution  of 
the  business  of  the  company,  on  account  of  his  superior  knowledge  of 
the  details  of  the  work,  which  knowledge  was  not  possessed  by  any 
other  officer  or  directors,  Eid  being  a  competent  and  highly  educated 
and  skilled  engineer  in  the  line  of  aU  concrete  and  f erro-concrete  con- 
struction, the  kind  of  construction  for  which  the  company  was  organ- 
ized to  engage  in  and  carry  on;  that  no  objection  to  the  exercise  of 
said  powers  and  authority  by  Eid  was  made  by  plaintiflEs  until  the 
bringing  of  this  action. 

Eid  denies  that  he  ever  in  the  past  has  acted  or  intends  in  the 
future  to  act  either  in  respect  to  the  making  of  contracts,  or  in  any 
other  matter,  other  than  as  he  has  been  duly  and  lawfully  authorized 
to  do.  Eid  further  alleges  that  on  April  15,  1905,  he  purchased  in 
good  faith  and  for  value  with  his  own  money  the  forty  shares  of 
stock  owned  by  George  Stattlemann,  and  has  ever  since  been  and  is 
now  the  owner  thereof,  said  stock  not  having  been  transferred  on  the 
books  of  the  company,  awaiting  the  termination  of  this  litigation. 

Schick  in  his  answer,  adopts  the  averments  of  the  answer  of 
the  L.  Eid  Concrete  Steel  Company,  and  in  addition  thereto,  denies 
that  his  vote  in  the  board  of  directors  had  been  controlled  by  Eid. 
He  denies  that  he  prevented  the  selection  of  a  successor  to  fill  a  vacancy 
in  the  board  of  directors  of  the  company.  He  denies  that  Eid  has 
controlled  him  as  secretary  of  the  company  or  dictated  to  him  aa 
secretary  the  minutes  to  be  entered  of  the  meetings  of  the  board  of 
directors;  he  denies  that  Eid  has  prevented  him  from  making  an  ac- 
curate record  of  the  proceedings  of  said  board  of  directors. 

It  will  therefore  be  seen  that  on  all  the  material  averments  of 
the  petition  there  is  an  issue  raised  by  the  answers.  I  shall  take  up 
and  dispose  of  the  four  legal  propositions  involved  in  the  case  as 
indicated  by  the  prayer  for  the  relief  asked. 

First.  On  the  pleadings  and  the  evidence,  shall  Ludwig  Eid  be 
enjoined  from  entering  into  any  further  contracts  in  the  name  of 
the  coiiipany  without  the  approval  of  the  board  of  directors? 
By  the  rules  and  regulations  of  the  company,  Eid,  the  presi- 
dent, is  made  the  general  manager  of  the  business,  and  a  board  of 
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five  directors  is  provided  to  control  the  affairs  of  the  company.  Eid 
is  a  member  of  the  board  of  directors,  at  present  the  other  four  being, 
Henry  Schick,  William  Harig,  Malcolm  McAvoy  and  Adolph  Richter. 

Whatever  might  have  been  the  disposition  or  inclination  of  the 
former  boards  of  directors,  it  is  not  claimed  that  a  majority  of  the 
above  named  directors  are  disposed  or  inclined  to  act  otherwise  than 
for^the  best  interests  of  the  company,  and  in  the  absence  of  a  showing 
that  the  present  board  of  directors  will  not  do  their  full  duty,  it 
would  appear  to  the  court  to  be  a  piece  of  impertinence  and  presump- 
tion on  the  part  of  this  court  to  undertake  to  supplant  the  duly  and 
legally  constituted  body  in  whom  the  law  vests  the  power  of  directing 
and  controlling  the  affairs  of  the  corporation.  If  Mr.  Eid  is  exceed- 
ing the  authority  delegated  to  him  by  the  law,  the  rules  and  regula- 
tions of  the  company,  and  the  resolutions  and  actions  of  the  board  of 
directors,  it  is  within  the  power  of  the  directors  to  curb  his  conduct 
and  repudiate  any  unauthorized  act  of  his. 

Furthermore,  on  January  8,  1906,  by  unanimous  vote  of  the 
dii'ectors,  including  the  votes  of  plaintiffs,  the  following  resolution  was 
adopted : 

''On  motion  Mr.  L.  Eid  was  authorized  to  administer  the  whole 
business,  deeming  it  for  the  best  interests  of  the  company,  seeing  fit" 

The  evidence  discloses  that  Eid  is  the  only  one  connected  with 
the  company  who  is  capable  of  making  an  intelligent  estimate  of  the 
cost  of  a  structure  such  as  the  company  is  engaged  in  erecting;  that 
he  and  he  alone,  is  capable  of  making  an  intelligent  and  safe  bid  for 
work  and  that  he  and  he  alone  is  qualified  among  all  the  stockholders 
and  directors,  of  passing  judgment  on  the  question  of  whether  or  not 
the  work  is  properly  done.  He  is  the  owner  of  more  than  one-half 
of  the  capital  stock,  aside  from  the  forty  shares  in  dispute,  and  is 
therefore  more  vitally  interested  in  the  financial  success  of  the  com- 
pany than  all  the  other  stockholders  combined.  His  management  and 
conduct  of  the  company's  business  during  a  period  of  about  four  and 
one-half  years  of  its  existence,  has  shown  itself  to  be  phenomenal. 

From  a  small  venture  in  which  the  combined  holdings  were  $7,850 
in  cash  paid  into  the  treasury  in  February,  1904,  the  net  value  of 
the  assets  of  the  company  at  the  beginning  of  the  present  year  was 
over  $100,000,  according  to  the  admission  of  Mr.  Eid  and  the  company, 
but  according  to  the  claim  of  the  plaintiffs,  the  net  value  of  the  assets 
is  nearer  $150,000,  and  the  greater  part  of  this  wonderful  success 
has  been  brought  about  by  the  knowledge,  skill  and  direction  of  Mr. 
Eid.  Surely  the  plaintiffs  cannot  seriously  desire  the  court  to  enjoip 
Mr.  Eid  from  doing  what  he  has  been  authorized  by  the  directors  to 
do,  and  that  in  face  of  the  fact  that  no  objection  was  ever  made  by 
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any  stockholder  or  director,  inside  or  outside  of  any  directors'  or  stock- 
holders'  meeting,  to  the  course  pursued  by  Mr.  Eid  as  president  and 
general  manager.  The  court  is  of  the  opinion  that  there  is  no  war- 
rant or  precedent  for  an  injunction  in  this  case,  and  that  no  authority 
<5an  be  cited  in  support  of  the  contention  of  plaintiffs.  To  the  mind 
x)f  the  court,  an  injunction  in  this  case  would  be  fraught  with  the  same 
disastrous  results  as  followed  the  action  of  the  avaricious  man  men- 
tioned in  that  ancient  classic,  ** Mother  Goose's  Melodies,"  who  be- 
came impatient  because  the  goose  laid  but  one  golden  egg  each  day  and 
therefore  killed  the  goose. 

An  injunction  will  not  be  granted  on  the  application  of  stock- 
holders, to  interfere  with  the  board  of  directors  of  a  corporation,  or 
its  management  of  the  affairs  and  business  of  the  company,  when  they 
or  the  manager  are  acting  within  the  scope  of  their  authority,  in  the 
absence  of  a  showing  of  fraud  or  breach  of  trust.  Sims  v.  RaUivay, 
37  Ohio  St.  556 ;  North  Fairmount  Bldg.  &  8av.  Co.  v.  Rehn,  8  Dec. 
594  (6  N.  P.  185) ;  Duckworth  v.  BaUway,  1  Circ.  Dec.  618  (2  B. 
518) ;  Goelel  v.  Brewing  Co.  2  Dec.  377  (7  N.  P.  230) ;  Baldwin  v. 
Bailway,  1  Dee.  Re.  532  (10  W.  L.  J.  337) ;  Walker  v.  Railway,  8  Ohio 
38,  39. 

Second.  Shall  the  defendant  company  and  its  directors  be  com- 
pelled to  declare  and  pay  to  the  stockholders  such  dividends  as  may 
be  just  and  proper? 

The  matter  of  the  payment  of  dividends  rests  in  the  sound  dis- 
<5retion  of  the  board  of  directors;  and  the  only  restriction  imposed 
upon  the  directors  under  the  Ohio  Statutes  are  found  in  Lan.  Bev. 
Stat.  5218  to  5221  (B.  3269-1  to  3269-4),  which  in  substance  provide 
that  dividends  shall  be  declared  and  paid  by  the  directors  out  of  the 
surplus  profits,  defining  what  are  surplus  profits,  and  prescribing 
penalties  for  the  payment  of  dividends  out  of  any  other  funds  or  re- 
sources except  such  surplus  profits  as  are  therein  defined. 

It  is  argued  by  counsel  for  plaintiffs  that  a  court  of  equity  has 
power  to  require  the  directors  of  a  corporation  in  a  proper  case  t^ 
declare  a  dividend,  and  it  may  be  and  is  conceded  that  such  power 
is  lodged  in  the  court,  but  the  question  of  what  is  a  proper  case,  must 
and  does  rest  in  the  sound  discretion  of  the  court.  Each  particular  ease 
must  stand  upon  the  facts  disclosed  by  the  evidence.  In  the  case  at 
bar,  there  never  was  any  demand  made  upon  the  board  of  directors 
for  a  dividend  before  the  bringing  of  this  action;  there  was  no  com- 
plaint made  by  any  stockholder  because  of  the  failure  to  pay  a  divi- 
dend; and  it  can  scarcely  be  claimed  that  a  court  of  equity  should 
order  the  board  of  directors  to  do  an  act  which  they  might  have  will- 
ingly done,  had  they  been  requested  to  do  so. 
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Furthermore,  it  appears  from  the  evidence  that  the  defendwt 
company  at  times,  requires  a  large  sum  of  money  to  meet  its  bills, 
and  inasmuch  as  the  original  capital  invested  by  the  stockholders  was 
comparatively  small  and  the  company  has  been  in  operation  of  it» 
business  but  a  short  time,  it  would  appear  to  be  consistent  with  pru- 
dence and  good  business  management  for  the  directors  to  permit  the 
surplus  or  profits  to  accumulate  so  that  the  company  would  not  be 
under  the  necessity  of  borrowing  money  to  carry  on  its  business.  The 
value  of  its  real  estate  and  machinery  is  not  more  than  $25,000,  and 
the  credit  of  the  company  would  be  largely  based  upon  the  value  of 
these  assets,  and  not  on  the  cash  or  outstanding  claims  due  it.  Surely^ 
the  court  cannot  say,  as  a  matter  of  law,  that  the  action  of  the  board 
of  directors  under  such  circumstances,  in  failing  to  declare  and  pay  a 
dividend,  is  an  abuse  of  their  discretion. 

The  law  gives  the  board  of  directors  the  discretion  to  declare  a 
dividend,  not  the  stockholders,  nor  the  court,  and  it  would,  indeed,  be 
a  bold  and  daring  court  that  would  supplant  the  board  of  directors,, 
substitute  its  judgment  for  that  of  the  directors,  and  assume  the  grave 
responsibility  of  declaring  that  a  certain  dividend  should  be  paid  ta 
the  stockholders,  under  the  facts  disclosed  in  this  case.  An  examina- 
tion  of  the  authorities  cited  by  counsel  for  plaintiffs  on  this  point,  dis- 
closes  the  rule  to  be  that  the  discretion  vested  in  the  board  of  directors 
to  declare  a  dividend,  will  not  be  interfered  with  or  controlled  by  the 
courts,  in  the  absence  of  a  showing  of  bad  faith  or  an  arbitrary  and 
unjustifiable  withholding  of  profits.  9  Am.  &  Eng.  Enc.  Law  (2  ed.) 
686-687;  Arbuckle  v.  Spice  Co.  11  Circ.  Dec.  726  (21  R.  356);  Cook, 
Corporations  (2  ed.)  1476,  Sec.  545,  and  cases  there  cited.  See,  also, 
2  Thompson,  Corporations  Sec.  2128;  also  the  following  authorities 
cited  by  counsel  for  defendants:  Elliott,  Priv.  Corp.  Sec.  399;  2 
Cook,  Corporations  (5th  ed.)  Sec.  545;  Bartow  Lumber  Co.  v.  En- 
Wright,  62  S.  E.  Rep.  233,  235  (Ga.) ;  Bryan  v.  Bank,  40  Tex.  Civ. 
App.  307  [90  S.  W.  Rep.  704] ;  Rollins  v.  Denver  Club,  43  Col.  345  [96 
Pac.  Rep.  188]. 

In  view  of  the  fact  that  the  rules  and  regulations  of  the  defendant 
company  provide  that'* Dividends  shall  be  declared  at  the  discretion  of 
the  board"  (of  directors),  the  case  at  bar  is  stronger  than  most  of  those 
met  with  in  the  books.  See  Reynolds  v.  Paper  Co.  69  N.  J.  Eq.  290 
[60  Atl.  Rep.  941]. 

But  if  any  further  reason  were  required  why  no  dividend  should  be 
ordered  to  be  declared  by  this  court  in  the  case  at  bar,  it  is  furnished  in 
the  fact  that  in  January  of  this  year,  the  board  of  directors  met  and  de- 
clared a  dividend  of  100  per  cent,  although  plaintiffs'  representative 
voted  in  the  board  meeting  against  the  declaration  of  the  dividend,  and 
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this  dividend  has  been  paid  to  all  the  stockholders,  although  some  of  them 
have  refused  and  neglected  to  cash  their  dividend  checks.  Such  a 
dividend  is  rarely  declared  in  any  enterprise  .in  less  than  five  years 
from  the  organization  of  the  company.  The  stockholders  have  now  re- 
ceived more  than  an  average  annual  dividend  of  20  per  cent  since  the 
organization  of  the  company,  and  the  company's  assets  remaining,  are 
worth  probably  $100,000.  Most  men  would  not  only  be  satisfied  with 
such  a  magnificent  showing,  but  would  be  so  delighted  with  the  genius 
of  the  man,  Eid,  who  has  accomplished  this  that  they  would  be  will- 
ing to  give  him  carte  blanche  to  conduct  the  business  to  his  own  satis- 
faction, as  the  directors  of  this  company  apparently  did,  as  shown 
by  the  minutes  of  the  board  of  directors. 

Whatever  foundation  plaintiffs  might  have  had  at  the  time  of  the 
filing  of  their  petition  in  this  case,  for  asking  this  court  to  declare  a 
dividend  or  to  order  the  directors  to  do  so,  has  been  utterly  removed  by 
the  action  of  the  directors  in  declaring  this  dividend  of  100  per  cent 
in  January  of  this  year.  And  while  it  may  be  claimed  that  this  action 
was  taken  to  forestall  this  court  in  ordering  the  declaration  of  a  divi- 
dend, the  fact  remains  that  there  was  no  reason  in  law,  equity,  good 
morals,  or  good  conscience,,  why  the  directors  could  not  have  acted 
in  the  niatter  of  this  dividend  just  as  they  have  done.  The  ground 
of  complaint  as  to  the  dividend,  does  not  now  exist,  and  the  court  ought 
not  to  do  or  order  to  be  done,  an  act  which  the  party  against  whom  the 
complaint  is  lodged,  has  already  done,  even  though  it  were  done  dur- 
ing the  pendency  of  the  suit.  The  fact  that  the  dividend  was  declared 
after  the  suit  was  brought,  should  be  considered  only  for  the  purpose 
of  determining  who  should  pay  the  costs  or  a  portion  thereof.  As  to 
the  dividend,  the  plaintiffs  have  now  secured  what  they  are  asking  the 
court  in  their  petition  to  give  them,  and  a  court  of  equity  will  not  do 
a  vain  and  useless  thing  by  ordering  that  done  which  has  already  been 
done  by  the  party  complained  of. 

Third.  Shall  a  receiver  be  appointed  for  the  defendant  company 
as  prayed  for  in  the  petition? 

This  claim  for  the  appointment  of  a  receiver  was  not  seriously 
argued  to  the  court  in  the  oral  argument  by  counsel  for  plaintiflEs,  nor 
is  there  any  argument  put  forward  in  their  briefs  in  favor  of  their 
claim  made  in  the  petition  that  a  receiver  should  be  appointed.  The 
court  has  received  the  impression  from  something  said  during  the  oral 
argument  that  this  claim  has  been  abandoned.  But  if  it  be  still  con- 
tended that  this  is  a  case  calling  for  the  exercise  of  the  court's  author- 
ity to  appoint  a  receiver,  it  is  well  to  consider  the  facts  of  the  case  in 
order  to  apply  the  law  of  Ohio  touching  the  appointment  of  receivers 
for  corporations. 
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The  defendant  company  is  not  only  solvent  within  the  meaning 
of  that  term  as  defined  by  the  courts  of  this  state,  but  its  assets  are 
more  than  ten  times  the  par  value  of  its  capital  stock  after  the  payment 
of  all  its  liabilities.  There  is  no  authority  lodged  in  the  courts  of  this 
state  to  take  the  management  and  control  of  the  corporate  business 
out  of  the  hands  of  the  duly  constituted  board  of  directors  and  commit 
it  to  the  agent  of  the  court  acting  as  a  receiver,  except,  perhaps,  in  the 
<5ase  of  insolvency  as  provided  in  Par.  5,  Sec.  5587  Rev.  Stat.,  or 
where  the  jurisdiction  is  conferred  under  Sees.  4947  to  5912,  inclusive, 
where  the  property  of  the  corporation  is-  attached  or  seized  on  exe- 
cution or  other  legal  process  and  there  is  danger  of  its  property  being 
lost,  or  injured,  or  taken  away ;  or  in  proceedings  in  aid  of  execution, 
or  by  married  women  in  actions  against  their  husbands  for  divorce 
and  alimony  under  Sec.  5705  Rev.  Stat. ;  or  in  proceedings  under  Sec. 
5651  to  5688,  inclusive,  for  dissolving  a  corporation  and  winding  up  its 
affairs  by  the  board  of  directors  or  a  certain  number  of  its  stockholders. 

The  court  doubts  very  much,  the  authority  or  the  propriety  of 
courts  of  common  pleas  and  other  tribunals  having  concurrent  juris- 
diction with  them,  to  make  appointmeuts  of  receivers,  as  has  fre- 
quently been  indulged  in  of  late  years  on  the  application  of  the  direc- 
tors and  oflBcers  of  the  corporation,  even  in  cases  of  insolvency,  and 
is  inclined  to  the  opinion  that  no  authority  or  jurisdiction  to  make 
such  appointments  on  the  sole  ground  of  insolvency,  exists.  It  is  not 
the  business  or  the  duty  of  courts  to  carry  on  the  corporate  business 
of  those  companies  which  find  themselves  in  financial  straits  and  are 
being  pressed  by  their  creditors,  or  for  some  other  reason,  are  unable 
to  meet  their  obligations.  The  doors  of  the  bankruptcy  court  or  the 
insolvency  court  are  open  for  such  corporations  just  as  they  are  open 
to  individuals  and  partnerships  doing  business  in  this  state. 

No  special  privileges  should  be  shown  to  corporations  either  by 
the  executive  or  judicial  departments  of  government  other  than  has 
been  conferred  on  them  by  the  legislative  branch  of  the  government. 
It  has  become  too  common  a  practice  for  the  officers  and  directors 
of  failing  or  criminal  corporations  to  scurry  off  to  the  courts  and 
secure  the  appointment  of  a  receiver  on  the  ex  parte  statement  of  the 
directors,  officers,  or  attorneys  of  the  corporation,  and  thus  place  the 
delinquent  or  offending  concern  in  hiding  behind  the  skirts  of  justice, 
so  that  its  honest  creditors  or  an  outraged  public  that  has  been  wronged 
and  injured,  cannot  invoke  the  remedies  afforded  by  the  law  to  secure 
justice,  without  first  securing  the  consent  of  the  court  making  the 
appointment  of  a  receiver.  Such  practices  have  a  tendency  to  bring 
the  courts  into  ridicule  and  contempt  with  the  plain  people.  On  the 
authority  of  the  following  Ohio  cases  the  court  is  of  the  opinion  that 
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the  appointment  of  a  receiver  in  this  case  must  be  deniecL  Railway 
V.  Sloan,  31  Ohio  St.  1;  Railway  v.  Jewett,  37  Ohio  St.  649;  Duck- 
worth V.  Railway f  supra;  North  Fairmount  Bldg,  cjEr  Sav.  Co.  v.  Rehn, 
9upra;  Ooebel  v.  Brewing  Co.  supra;  Peter  v.  Foundry  dk  Machme  Co. 
53  Ohio  St.  534,  551  [42  N.  E.  Rep.  690] ;  Schone  v.  Building  &  8av. 
Co,  6  Dec.  246  (4  N.  P.  216). 

Fourth.  Are  the  forty  shares  of  stock  of  the  company  which  were 
bought  by  Eid  from  Stattlemann,  held  in  trust  for  the  company,  and 
should  there  be  a  decree  entered  herein  ordering  them  cancelled  f 

Upon  this  question  counsel  for  plaintiffs  and  defendants  have  put 
forth,  both  in  their  oral  arguments  and  in  their  briefs,  most  strenuous 
efforts,  and  there  does  not  appear  to  have  been  left  any  stone  unturned 
by  either  in  their  efforts  to  sustain  their  respective  contentions.  The 
court  has  been  very  much  assisted  by,  the  very  able  and  masterly 
presentation  of  this  point  by  the  briefs,  and  if  all  the  authorities  cited 
are  not  noted  or  commented  upon,  it  is  because  the  limits  of  this 
opinion  will  not  permit  the  court  to  thus  indulge  itself. 

The  facts  touching  the  transaction  of  this  stock  between  Eid,  Stat- 
tlemann  and  the  plaintiffs,  giving  the  evidence  the  aspect  most  favor- 
able to  the  contention  of  plaintiffs  are  in  substance  as  follows: 

About  March  2,  1905,  Eid  discovered  that  Stattlemann,  who  had 
subscribed  and  paid  for,  and  then  held  in  his  own  name,  these  forty 
shares  of  stock,  was  not  acting  in  harmony  with  him,  or  for  the  best 
interests  of  the  company.  Eid  went  to  the  home  of  Louis  DeLacroix 
that  evening  and  said  to  the  DeLacroix  brothers,  Louis,  Joseph  and 
George,  ''Stattlemann  must  go;" — ^and  he  requested  Louis  and  Joseph 
DeLacroix  to  go  down  to  the  office  that  evening  and  copy  a  letter  of 
Stattlemann 's  lying  on  his  desk  and  which  contained  evidence  of  Stat- 
tlemann's  duplicity,  which  the  DeLacroix  brothers  both  did.  On  the 
following  morning,  the  three  DeLacroix  brothers  met  Eid  at  the  com- 
pany's office,  and  Eid  repeated  his  statement  that  ''Stattlemann  must 
go,  and  if  he  demands  payment  for  his  stock,  then  the  company  will 
buy  in  his  stock,"  and  the  three  brothers  assented  to  this,  or  made 
no  objection  thereto.  On  the  following  day,  March  4,  in  the  after- 
noon, Eid  met  Louis  DeLacroix  at  the  company's  office  and  Eid  told 
him  that  he  had  seen  Stattlemann  that  morning,  and  that  Adolph 
Richter,  his  attorney,  had  advised  him  to  pay  Stattlemann  $2,000  for 
his  stock;  that  Stattlemann  had  threatened  to  get  a  lawyer  and  have 
the  company  put  into  the  hands  of  a  receiver,  and  thereupon  Louis 
DeLacroix  said  they  had  better  not  have  a  Iteiwsuit,  but  to  make  the 
best  settlement  he  could. 

When  Eid  met  Stattlemann  on  March  3,  (or  April  3)  at  the  com- 
pany's office  he   (Eid)   had  a  copy  of  the  troublesome  letter  written 


Digitized  by 


Google 


Dec.]  NISI  PRIUS  AND  GENERAL.  TERMS.  777 

DeLacroix  v.  Steel  Co. 

by  Stattlemann,  and  he  became  excited  and  told  Stattlemann  he  wanted 
his  resignation  as  a  director  and  officer  (this  is  Stattlemann 's  testi- 
mony) and  thereupon  Stattlemann  said,  ''Buy  my  stock  and  I  will 
go  out"  Thereupon  the  two  began  to  negotiate  for  the  sale  of  the 
stock  and  finally  Eid  agreed  to  pay  Stattleman  $2,750  for  his  forty 
shares,  and  Eid  was  given  a  month's  time  to  close  the  sale.  The  name 
of  the  company  was  not  mentioned  in  the  whole  transaction,  and  Stat- 
tlemann supposed  he  was  selling  his  stock  to  Eid.  At  this  time  the 
company  was  indebted  to  Eid  for  money  loaned  to  it  in  the  sum  of 
about  $3,400. 

On  March  7,  1905,  Eid  had  a  conversation  with  the  three  De- 
Lacroix brothers  after  he  had  agreed  with  Stattlemann,  but  before 
he  had  secured  and  paid  for  the  stock,  in  which  Eid  said,  ''Now,  I 
have  settled  with  Stattlemann  for  $2,750,  what  fund  shall  we  transfer 
this  to?  To  which  Louis  DeLacroix  said,  "That  is  something  I  don't 
know."  Then  Eid  said  he  would  see  Richter  about  it.  Eid  denies 
that  any  of  these  conversations  took  place  except  the  one  at  the  house 
of  Louis  DeLacroix,  which  he  says  was  on  the  second  of  April,  and 
not  on  the  second  of  March.  Nothing  was  said  by  Eid  to  the  DeLacroix 
brothers  or  any  one  else  about  retiring  the  stock  of  Stattlemann. 
About  April  5,  1905,  Eid  went  to  the  German  National  Bank  and  bor- 
rowed  $4,000  on  the  company's  note,  deposited  the  proceeds  of  this 
note  to  the  credit  of  the  company's  account  and  drew  from  the  com- 
pany's  funds  $2,750  on  account  of  what  the  company  owed  him,  and 
this  sum  is  charged  to  Eid's  individual  account  on  the  company's 
books  as  of  that  day.  On  or  about  April  15,  1905,  Eid  drew  his  in- 
dividual check  in  favor  of  Stattlemann  for  $2,750,  gave  this 
check  to  Stattlemann,  and  took  the  certificate  of  stock  in- 
dorsed in  blank  from  Stattlemann,  but  never  transferred  the  stock  to 
himself  on  the  books  of  the  company  as  Ive  could  easily  have  done, 
inasmuch  as  Schick,  his  friend,  was  secretary  and  according  to  plain- 
tiffs' claim  would  do  anything  Eid  said.  He  held  the  certificate  in 
his  own  possession  and  there  was  no  mention  of  the  transaction  after 
that  between  the  parties  until  the  controversy  arose  which  resulted  in 
this  action. 

Upon  this  state  of  facts  the  court  is  asked  to  find  that  Eid  is  a 
trustee  of  this  stock  for  the  defendant  company,  and  further  asked  to 
order  this  stock  retired  and  cancelled,  so  that  plaintiffs  and  all  the 
stockholders  may  receive  the  benefits  of  an  increased  value  of  their 
stock  by  reason  of  a  diminution  of  the  shares,  the  assets  remaining  the 
same. 

The  first  inquiry  is,  what  kind  of  a  trust  is  to  be  declared,  if  these 
facts  are  siifKicient  in  law  to  constitute  Eid  a  trustee  f 
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Trusts  are  divided  with  reference  to  their  creation  into  express 
trusts,  implied  trusts,  resulting  trusts,  and  constructive  trusts.  Perry, 
Trusts  Sec.  24;  Bispham's  Equity,  Sec.  20. 

An  express  trust  must  be  created  by  some  declaration  of  the  party 
or  parties,  and  it  is  generally  created  in  writing,  but  it  may  be  by  parol. 

Can  this  be  an  express  trust,  and  if  so,  who  created  it?  Certainly 
not  Stattlemann.  Did  Eid,  either  by  writing  or  in  parol,  create  a  trust 
in  this  stock? 

There  is  no  claim  made  that  Eid  after  he  acquired  the  stock,  de- 
clared, either  in  writing  or  orally,  that  he  held  this  stock  in  trust  for 
the  company  or  any  one  else.  In  fact  there  is  no  declaration  of  Bid's 
at  all  after  he  acquired  the  stock,  with  reference  to  it. 

A  person  who  is  the  owner  of  personal  property  or  any  chattel, 
may  create  a  trust  in  that  property  just  as  well  as  in  real  estate. 
When  a  person  sui  juris  orally  or  in  writing,  explicitly  or  impliedly, 
declares  that  he  holds  personal  property  in  presenti  for  another,  he 
thereby  constitutes  himself  an  express  trustee.  Under  the  decisions 
on  this  point  a  trust  may  be  created  by  parol  in  any  mere  i)er8onal 
property,  as  in  the  shares  of  corporations,  although  the  corporations 
themselves,  own  real  estate.  Perry,  Trusts  Sec,  86 ;  Tyler  v,  Tyler,  25 
111.  App.  333,  339  j  Porter  v.  Bank,  19  Vt.  410 ;  Forster  v.  Hale,  3  Ves. 
Jr.  696. 

Even  if  the  language  attributed  to  Eid  at  the  time  he  came  to  an 
agreement  with  Stattlemann,  when  he  reported  to  the  DeLacroix  broth- 
ers on  March  3,  or  4,  or  on  March  7,  had  been  uttered  by  him  after 
April  15,  1905,  when  he  had  purchased  and  held  the  stock,  neverthe- 
less, these  words  are  not  sufficient  to  create  a  trust.  Loose,  vague  and 
indefinite  expressions  are  not  sufficient  to  create  a  trust.  A  mere 
declaration  of  a  purpose  to  create  a  trust  is  of  no  value  unless  carried 
into  effect.     Perry,  Trusts  Sec.  86;  Bailey  v.  Irwin,  72  Ala.  505. 

In  order  to  create  an  express  trust,  Bispham  says,  Sec.  65,  that 
three  things  must  concur,  *' Sufficient  words  to  create  it,  a  definite  sub- 
ject, and  a  certain  or  ascertained  object,"  and  he  adds,  **to  these  re- 
quisites must  be  added  another,  viz.,  that  the  terms  of  the  trust  shall 
be  sufficiently  declared. '^ 

In  the  case  of  Ifays  v.  Quay,  68  Pa.  St.  263,  it  was  held  that  where 
a  party  at  the  time  he  purchased  a  certain  tract  of  land  executed  an 
instrument  by  which  it  was  set  forth  that  the  purchase  was  intended 
for  another,  the  mere  fact  that  the  purchaser  intended  to  give  the 
property  to  the  alleged  beneficiary,  could  not  have  the  effect  of  raising 
a  trust.  The  declaration  of  trust  must  be  contemporaneous,  or  at 
least,  in  contemplation  at  the  time  the  title  to  the  property  is  vested 
in  the  trustee,  and  if  an  absolute  conveyance  is  made,  no  subsequent 
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declaration  can  deprive  the  grantee  of  his  beneficial  interest.    Bis- 
pham's  Equity,  Sec.  65;  Perry,  Trusts  Sec.  77. 

In  order  to  establish  a  trust  in  this  state,  the  evidence  must  be 
•clear,  convincing  and  conclusive.  Mannix  v.  Purcell,  46  Ohio  St.  102 
[19  N.  B.  Rep.  572;  2  L.  R.  A.  753;  15  Am.  St.  562] ;  Vwnce  v.  Park, 
8  Circ.  Dec.  425  (15  B.  713),  and  this  rule  applies  to  personal  prop- 
erty as  well  as  to  real  estate  and  to  all  kinds  of  trusts.  Perry,  Trusts 
87,  Sees.  77,  86;  Bailey  v.  Irwin,  supra;  Pomeroy,  Eq.  Jurisp.  (3d  ed.) 
1038,  1040;  Vance  v.  Park,  supra;  Fleming  v.  Donahue,  5  Ohio  St.  255, 
256. 

It  will  not  of  course  be  claimed  that  the  facts  in  the  case  at  bar 
•establish  a  case  of  a  constructive  trust.  There  is  no  element  of  fraud, 
or  of  a  fiduciary  who  has  gained  some  advantage  for  himself  out  of 
trust  property.  Eid  was  not  a  trustee  of  this  stock  before  the  pur- 
chase thereof,  at  least.  He  was  a  trustee  or  director  of  the  company.. 
Perry,  Trusts  Sec.  166. 

If  there  is  any  evidence  in  this  case  tending  to  establish  or  raise 
any  kind  of  trust,  it  must  be  a  resulting  trust.  Is  this  a  case  of  a  re- 
milting  trust  f 

While  counsel  for  plaintiffs  do  not  claim  this  in  so  many  words, 
^e  arguments  advanced  to  support  their  contention  are  such  as  itre 
usually  made  in  support  of  resulting  trusts. 

Now  a  resulting  trust  may  arise  in  several  ways,  but  the  one  way 
most  usual  is  in  a  case  where  a  purchase  is  made  and  the  money  paid 
by  one  man,  and  the  title  to  the  property  taken  in  the  name  of  an- 
other. Here  the  law  implies  a  trust  on  the  part  of  the  latter  to  hold 
nJie  legal  title  for  the  benefit  of  the  actual  purchaser.  If  there  is  a 
resulting  trust  in  the  case  at  bar  it  must  be  of  the  kind  just  mentioned, 
because  no  other  kind  of  resulting  trust  can  be  found  to  come  at  all 
near  squaring  with  the  facts  adduced  from  the  evidence  before  the  court. 

Counsel  for  plaintifi^s  assume  that  the  agreement  between  Eid  and 
the  DeLacroix  brothers  has  been  established,  whereby  Eid  agreed  to 
purchase  these  forty  shares  of  stock  from  Stattleman  for  the  company, 
and  then  proceeds  to  show  by  authorities  that  the  purchase  by  a  com- 
pany of  its  own  stock  is  perfectly  lawful  now  in  Ohio,  since  the  double 
liability  provisions  of  the  constitution  and  the  laws  have  been  abol- 
ished. 

It  is  urged  that  even  before  the  double  liability  provisions  were 
abrogated,  it  was  lawful  for  a  corporation  under  some  circumstances 
to  buy  its  own  stock.  This  proposition  is  true,  but  the  right  to  buy  its 
own  stock  eisisted  only  in  such  cases  as  those  in  which  the  corporation 
had  a  lien  on  its  own  stock  in  equity,  and  found  it  necessary  to  buy 
in  the  stock  to  protect  itself  from  loss.    Coluvf\S>us,  H.  it  T.  Ry,  v. 
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Burke,  10  Dee.  Be.  136  (19  BnlL  27},  or  where  the  eutvonUon  b&d 
ezehanged  stoek  for  property  it  maj  r&«zdimge  to  settle  a  dkpide 
at  to  the  value  of  the  property.  Samdenam  ▼.  /nm  dk  Smil  Co.  34  (Ndo 
St  442;  Morgan  ▼.  Letm,  46  Ohio  SL  1  [17  N.  E.  Bep.  SiS];  Biggio 
w.  Bamdheger,  10  Dee.  316  (8  N.  P.  13,  15) ;  or  a  enporatkn  mi^t 
\mj  m  take  its  own  stock  to  seeme  itadf  from  loss  od  a  pre-ezistiiig 
debt,  Taylor  y.  Expartmg  Co.  6  Ohio  176;  Slide  ▼.  Bowk,  10  Ohio  91, 

In  the  last  case  cited  the  Snpreme  Coort  on  pages  97  and  98,  nses 
this  language: 

''So  bank  shares  may,  by  an  individual  stoekholder,  be  tianaferred 
to  the  bank  in  payment  of  a  debt,  and  when  so  transferred  beeome  the 
property  of  the  corporation,  and  it  is  bdieved  that  this  is  the  only 
legitimate  way  in  which  a  banking  corporation  can  as  a  eorporation. 
become  interested  in  its  own  stock.  And  even  the  propriety  of  this 
mode  of  acquiring  property  in  stock  has  been  serious^  questioned." 

Or  the  company  may  expend  money  to  take  up  or  regain  stock 
which  has  been  fraudulently  issued,  where  there  is  reaaoii  to  appre- 
hend that  otherwise  great  loss  may  result  to  it.  CincinwaH,  H.  A  D, 
Ry.  Y.  Duckworth,  1  Circ.  Dec.  618  (2  B.  518). 

Or  as  a  part  of  a  contract  of  a  sale  of  its  shares,  a  corporation  may 
buy  back  the  same  stock  at  stated  times^  there  being  no  intervening 
rights  of  creditors.    Zerkle  v.  Price,  7  Dec.  465  (5  N.  P.  480). 

But  the  general  rule  has  been  that  a  corporation  is  forbidden  by 
law  on  the  grounds  of  public  policy,  from  trafficking  in  its  own  stock* 
Eolcomb  V.  Qibson,  1  0.  S.  U.  783  (39  Bull.  380) ;  Hubbard  v.  EHey, 

7  Dec.  Be.  473  (3  Bull,  434) ;  Shaw  v.  Ohio  Installation  &  Co.  10  Dee. 
Be.  233  (19  Bull.  292) ;  Copptn  v.  Greenlees,  38  Ohio  St.  275  [43  Am. 
Bep.  425] ;  Benedict  v.  Bank,  6  Dec.  320  (4  N.  P.  231) ;  Wills  v.  Reed, 

8  Dec.  Be.  29  (5  Bull.  79) ;  Mercha^s  Nat.  Bank  v.  Carriage  Co.  9 
Circ.  Dec.  738  (17  B.  253) ;  State  v.  Building  A  Loan  Assn.  35  Ohio 
St.  258;  Cleveland  &  PUts.  Ry.  v.  Kelly,  5  Ohio  St.  180;  State  v. 
Bank,  10  Ohio  91,  98. 

It  seems  to  the  court  that  the  case  of  the  Merchants  Nat.  Bank  v. 
Carriage  Co.  9  Circ.  Dec.  738  (17  B.  253),  being  a  decision  of  our 
own  circuit  court,  is  conclusive  and  binding  on  this  court  on  the  ques- 
tion of  the  right  of  the  corporation  to  buy  in  its  own  stock  for  the 
purpose  of  getting  rid  of,  or  retiring,  one  or  more  of  its  officers  and 
directors.  It  was  there  squarely  held  that  this  could  not  be  legally 
done.  Judge  Swing  in  deciding  the  case  uses  this  very  pertinent  lan- 
guage: 

*'The  resolution  under  which  this  purchase  was  made  recites  that 
it  was  for  the  purpose  of  the  retirement  of  Fallon  as  vice  president 


Digitized  by 


Google 


DeLacroix  v.  Steel  Co. 

and  Junghaus  as  secretary  of  the  company.  This  is  no  valid  reason 
for  the  company  buying  in  its  own  stock.  It  may  or  may  not  have 
been  for  the  interest  of  the  company  for  these  parties  to  retire  from 
their  ofSces,  but  it  is  not  sufficient  in  law  for  the  company  to  become 
purchasers  of  its  stock.  The  necessity  for  avoiding  loss  to  the  com- 
pany did  not  exist." 

There  is  a  section  of  the  statute,  Sec.  3266  Rev.  Stat.,  which  for- 
bids any  corporation  from  employing  its  stock,  means,  assets  or  other 
property  directly  or  indirectly  for  any  other  purpose  whatever,  than 
to  accomplish  the  legitimate  objects  of  its  creation.  Surely  the  em- 
ployment of  the  funds  of  the  defendant  company  in  the  purchase  of 
the  stock  of  one  of  its  officers  for  no  other  purpose  than  to  retire  him 
from  the  company,  is  not  employing  its  means  or  property  to  accom- 
plish the  objects  of  its  creation.  See  Railway  Co,  v.  Iron  Co.  46  Ohio 
St.  44,  50  [18  N.  E.  Rep.  486;  1  L.  R.  A.  412]. 

There  is  no  statute  in  Ohio  authorizing  a  corporation  to  traffic 
in  its  own  stock  or  to  purchase  the  same,  and  the  general  rule  is  that 
unless  the  governing  statute  or  constitution  of  a  company  authorizes 
it  in  express  terms  to  purchase  its  own  shares,  such  purchase  is  ultra 
vires.  2  Thompson,  Corporations  Sec.  2054;  3  Thompson,  Corporations 
Sec.  3276. 

See  numerous  cases  cited  under  above  sections. 

It  is  no  answer  to  the  doctrine  laid  down  in  the  authorities  cited 
to  say,  as  counsel  for  plaintiffs  do  in  their  brief,  that  the  reason  for 
the  rule,  was  to  protect  the  rights  of  creditors  in  the  enforcement  of 
the  double  liability  provisions,  and  that  inasmuch  as  no  double  lia- 
bility now  exists  in  Ohio,  therefore  the  rule  no  longer  exists,  as  the 
reason  therefor  has  disappeared. 

There  is  another  reason  for  the  rule  than  the  one  mentioned  by 
counsel  for  plaintiffs,  and  perhaps  two  reasons  why  it  should  still 
be  in  force  and  recognized,  notwithstanding  the  passing  of  the  double 
liability  rule. 

A  corporation  being  an  artificial  creature  of  the  state,  has  such 
powers  and  only  such  as  are  expressly  delegated  to  it  or  which  are 
necessarily  implied  to  enable  it  to  carry  into  effect  the  grant  of  its 
express  powers.  Bonham  v.  Taylor,  10  Ohio  108;  Franklin  Bank  v. 
Bank,  36  Ohio  St.  350  [38  Am.  Rep.  594] ;  Central  Ohio  Nat.  Gas  <fc 
Fuel  Co.  V.  Dairy  Co.  60  Ohio  St.  96,  104  [53  N.  E.  Rep.  711;  64  L. 
R.  A.  395]. 

This  being  true,  how  can  it  be  contended  that  it  is  an  implied 
power  of  a  corporation  to  traffic  in  its  own  stock  f  Is  it  necessary  to 
do  this  in  order  to  enable  the  corporation  to  carry  into  effect  any  ol 
its  express  grant  of  powers?    Surely  not. 
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Ag^ain,  the  effect  of  declaring  Eid  to  be  a  trustee  for  this  stock  and 
ordering  it  cancelled,  would  be  the  equivalent  of  ordering  a  decrease 
of  the  capital  stock  to  the  extent  of  these  forty  shares.  The  statute 
points  out  the  method  to  be  pursued  to  reduce  the  capital  stock  of  a  cor- 
poration. Section  3264  Bev.  Stat,  provides  that  this  may  be  done  on 
the  written  consent  of  the  persons  in  whose  names  a  majority  of  the 
stock  stands  on  the  books  of  the  company.  I  am  of  the  opinion 
that  this  method  of  reducing  the  capital  stock  is  exclusive  and  that 
the  corporation  has  not  the  power  to  buy  in  its  capital  stock  outstand- 
ing, for  the  purpose  of  retiring  it,  and  thereby  indirectly  reduce  the 
capital  stock  of  the  company. 

Counsel  for  plaintiffs  assume  that*  corporations,  likt  natural  per- 
sons, can  do  any  act  that  a  natural  person  can  do  unless  prohibited 
by  statute,  and  in  support  of  this  proposition,  they  cite  numerous  au- 
thorities to  show  that  acts  of  corporations  apparently  not  authorized, 
have  been  upheld  by  the  courts.  It  may  be  true  that  in  an  executed 
transaction  on  the  part  of  corporate  officers,  the  act  has  been  upheld 
when  no  third  person's  rights  have  been  effected,  but  it  is  quite  a  dif- 
ferent question  to  direct  a  corporation  to  do  that  which  is  ultra  vireSf 
not  for  the  purpose  of  saving  it  from  loss,  but  to  enable  it  to  do  m- 
directly  what  it  could  not  do  directly  except  under  certain  conditions- 
reduce  its  capital  stock.  This  court  does  not  believe  that  any  well  con- 
sidered case  can  be  found  in  the  books,  which  holds'  squarely  that  cor- 
porations may,  like  natural  persons,  do  any  act  not  prohibited,  pro- 
vided all  its  stockholders  concur  in  the  doing  thereof,  and  regardless 
of  whether  or  not  it  is  within  its  express  grant  of  powers,  or  those 
necessarily  implied.  The  distinction  between  natural  and  artificial 
persons  in  the  eyes  of  the  law  would  be  wiped  out  if  this  doctrine 
were  to  prevail. 

In  conclusion  I  am  of  the  opinion  that  the  evidence  does  not  dis- 
close that  Mr.  Eid  holds  these  forty  shares  of  stock  in  trust  for  the 
defendant  company  or  any  other  person,  but  that  he  bought  the  stock . 
for  himself,  with  his  own  money,  and  that  no  express  trust  was  ever 
declared  by  him  in  this  stock;  nor  is  there  either  a  resulting  trust 
or  constructive  trust  raised  by  reason  of  his  conduct;  and  even  if  the 
court  should  be  of  the  opinion  that  the  facts  under  ordinary  circum- 
stances would  raise  a  trust  if  the  transaction  had  been  between  in- 
dividuals or  natural  persons,  nevertheless,  there  being  no  authority  or 
power  in  the  defendant  company  to  purchase  its  own  stock  under  the 
circumstances  of  this  case,  the  court  would  not  hold  the  stock  to  be 
in  trust  for  the  use  and  benefit  of  the  defendant  corporation. 

Having  found  on  all  the  issues  joined  in  favor  of  the  defendants, 
the  plaintiffs'  petition  will  be  dismissed  at  their  costs. 
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CARRIERS— RAILROADS. 

[Franklin  Common  Pleaa,  July  1,  1909.] 
Black  Diamond  Coal  &  Cokb  Co.  v.  Railroad  Commission  of  Ohio 

ET  AL. 

1.  Ohio  Railboad  Commibston  has  not  Bzclusivb  Jubisdiction  to  DsrESMiNV 
DrsTBiBunoN  or  Carbieb's  Bqttipment. 
The  railroad  commission  of  Ohio  is  not  invested  with  Judicial  powers^ 
either  in  the  making  of  rates  or  determination  of  the  distribution  of 
cars,  etc,  such  as  will  preclude  courts  in  suits  by  shippers  to  restrain 
enforcement  of  such  orders,  from  hearing  de  novo  the  matters  in  con- 
troyersy;  nor  can  such  rulings  affect  the  rights  of  shippers,  but  they 
may  resort  to  inherent  equity  powers  to  have  their  rights  determined 
and  protected  by  the  courts. 

t.  Immediate  Requibements  or  Shiffebs  Includes  Needs  and  FAciLrnES  or 
Shippebs  ab  to  Cab  Sebvice. 
Section  10  of  act  98  O.  L.  842,  giving  the  railroad  commission  power  to 
enforce  proportionate  distribution  of  cars  among  shippers  according 
to  their  respective  immediate  requirements,  is  limited  to  cases  of  car 
shortage;  an  arbitrary  rule  made  in  advance  to  govern  the  distant 
future,  based  in  this  case,  upon  the  number  of  working  places,  number 
of  men  employed,  etc.,  without  regard  to  the  extent  of  business  re- 
quirements and  ability  in  supplying  orders,  neither  is  designed  to  pro-^ 
vide  for  "immediate  requirements,"  nor  is  it  founded  upon  a  correct 
and  just  basis. 

S.  Genebal  Commercial  Tbadb,  not  Special  Lines,  Qovebn  Distbibution  or 
Cab  Bquipment. 
A  mining  company,  having  both  a  general  oonunercial  trade,  and  a  line 
of  trade  in  railroad  fuel  coal  for  which  its  railroad  patrons  supply 
fuel  cars,  is  also  entitled  to  its  share  in  the  distribution  of  commercial 
car  equipment,  in  proportion  to  its  business  facilities  and  needs,  with, 
other  mines  engaged  in  exclusively  oonunercial  business;  to  compel  it 
to  compute  fuel  cars  in  fixing  its  distributive  share  under  such  con- 
ditions fosters  rather  than  prevents  unlawful  discrimination  in  favor 
of  the  exclusively  commercial  mines;  and  injunction  lies  against  en- 
forcement of  the  railway  conmiission's  rule  fixing  such  division,  and 
to  compel  the  railway  company,  supplying  equipment,  to  make  equitablo- 
dlstribution  of  its  cars. 

[Syllabus  approved  by  the  court] 

T.  P.  Linn,  for  plaintiff. 

W.  O.  Denman,  Atty.  Oen.,  and  O.  B.  Harrison,  for  defendant. 

Wilson  &  West,  for  the  railway  company. 

KINKEAD,  J. 

The  plaintiff  brings  this  action  against  the  railroad  commiSBion 
because  of  its  finding  and  order  made  against  the  plaintiff,  as  shown 
by  the  petition. 

The  railroad  company  is  joined  as  a  defendant,  the  relief  asked 
against  it  being  that  it  be  restrained  from  enforcing  the  order  made 
'  by  the  commission. 
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Plaintiff  claims  that  the  order  made  by  the  railroad  commission 
is  unreasonable,  and  therefore  null  and  void. 

The  attorney  general  contends  that  this  court  cannot  hear  this 
matter  de  novo;  that  the  only  evidence  that  ought  to  be  submitted  is 
that  tending  to  show  a  rating  made  by  the  commission  is  unreasonable. 
If  that  be  true,  the  legislature  has  undertaken  to  invest  the  railroad 
commission  with  some  of  the  inherent  jurisdiction  of  the  common 
law  courts. 

The  question  before  the  railroad  commission  which  it  decided, 
was  a  charge  of  unlawful  discrimination  against  the  railroad  company 
in  favor  of  one  shipper  and  against  another.  The  complaint  made 
to  the  commission  was  by  the  shipper  injured  by  the  alleged  dis- 
crimination. 

The  burden  of  the  claim  was  that  the  railroad  company  furnished 
to  the  Black  Diamond  Coal  &  Coke  Co.,  a  greater  percentage  of  its 
coal  car  equipment  than  it  was  entitled  to,  considering  its  output  of 
coal  in  comparison  with  that  of  the  other  mining  companies  along  its 
line. 

This  question  was  heard  upon  evidence  by  the  railroad  commis- 
sion under  the  ^  provisions  of  the  act  98  0.  L.  342,  establishing  this 
body.  The  commission  held  in  substance  that  the  railroad  company 
was  guilty  of  unlawful  discrimination  in  favor  of  the  plaintiff,  and 
it  made  an  order  requiring  the  railroad  company  to  cease  and  desist 
from  discriminating  against  the  complainant,  the  Carbon  Coal  Mining 
Co.,  and  made  an  order  rating  the  mines  according  to  their  alleged 
respective  capacities  or  output,  directing  and  requiring  the  railroad 
company  to  follow  and  observe  the  same  in  the  future. 

The  making  of  the  order  of  rating  for  future  conduct  of  the 
railroad  company  is  the  exercise  of  the  same  character  of  power  as 
that  of  finding  and  determining  that  the  company  has  been  guilty  of 
practicing  discrimination  in  the  past. 

The  power  to  hear  and  determine  such  questions  of  duty  of  com- 
mon carriers  has  always  been  considered  to  be  within  the  exclusive 
jurisdiction  of  courts.  If  the  railroad  commission  act  had  provided 
that  the  commission  had  final  and  exclusive  power  to  act  in  such  mat- 
ters; or  if  it  provided  in  substance  or  effect  that  the  matter  could  not 
be  heard  de  novo,  after  action  by  the  commisBion,  the  law  would  be 
invalid  because  it  would  be  conferring  exclusive  judicial  i>ower  upon 
an  administrative  body. 

The  validity  of  the  law  is  saved  because  it  provides  that  any  par> 
ties  in  interest  may  commence  an  action  in  this  court  against  the  com- 
mission. It  comes  nearly  passing  the  constitutional  border  line  when 
it  provides  that  this  court  shall  send  the  case  back  to  the  commission 
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if  the  evidence  taken  in  the  hearing  here  ia  new  or  different  from 
that  had  before  the  commission.  The  commission  is  then  given  another 
•opportunity  to  pass  its  judgment.  And,  if  the  parties  are  satisfied 
with  the  last  finding  by  the  commission,  this  court  is  not  called  upon 
to  exercise  its  judgment.  If  the  parties  are  dissatisfied,  the  case  comes 
back  to  the  court  for  action. 

That  was  what  was  done  in  this  case,  the  submission  now  being 
upon  all  the  evidence  taken  before  the  commission  originally,  and  that 
taken  before  the  court  upon  the  first  hearing. 

The  question  as  to  the  discriminatory  conduct  of  the  railroad  com- 
pany in  October  and  November,  1907,  so  far  as  this  court  is  concerned, 
is  a  moot  question. 

The  court  is  of  the  opinion  that  the  company  was  not  guilty  of 
intentional  discrimination,  but  that  it  was  in  good  faith  acting  upon 
a  supposed  right  in  furnishing  the  plaintiff  fuel  cars  brought  upon 
the  railroad  line  from  other  lines  for  the  special  purpose  of  shipping 
railroad  coal,  or  coal  to  be  shipped  for  use  of  different  railroads. 

It  appears  that  the  Black  Diamond  Mine  was  the  only  one  along 
the  line  of  the  road  which  was  engaging  in  that  character  of  business. 
It  appears  from  the  evidence  that  this  company  made  a  special  busi- 
ness of  furnishing  various  roads  with  fuel,  and  these  cars  were  sent 
by  other  roads  to  the  Black'  Diamond  Mine  for  that  purpose.  This 
is  the  reason  for  the  offer  of  the  use  of  fuel  cars  made  by  Mr.  Gilbert 
to  the  other  mines,  which  it  seems  was  not  accepted. 

The  Black  Diamond  Company  was  given  the  percentage  of  the 
regular  equipment  of  the  railroad,  in  addition  or  independent  of  the 
fuel  cars. 

To  bunch  all  classes  of  equipment,  inclusive  of  the  fuel  cars,  and 
to  strike  a  percentage  based  upon  an  arbitrary  basis  of  what  a  mine 
might  or  might  not  do,  according  to  the  available  number  of  working 
places,  does  not  seem  to  be  a  just  or  equitable  rule. 

What  one  mine  operator  may  need,  and  what  will  be  just  to  him, 
will  depend  upon  what  business  he  can  do,  as  well  as  the  character  of 
his  business,  and  his  ability  to  do  what  business  he  is  able  to  procure. 
A  mine  operator  may  have  a  goodly  number  of  ** working  places,"  but 
he  may.  not  have  the  ability,  industry,  push  or  capital,  to  get  the 
quantity  of  business  which  another  who  has  a  mine  of  equal  or  less 
■capacity  may  procure. 

The  business  which  one  is  able  to  get  and  do,  as  shown  by  his 
Averaged  orders,  is  the  safer  test. 

As  to  the  character  of  the  equipment,  I  am  clearly  of  the  opinion, 
imder  the  circumstances  and  conditions  in  this  case  as  shown  by  the 
evidence,  that  in  arriving  at  the  percentages  of  cars  between  the  sev- 
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eral  mines,  it  is  not  just  nor  equitable  to  include  the  railroad  fuel 
cars  with  the  re^ar  equipment  in  the  distribution  of  its  cars.  The 
attorney  general  admits,  and  the  testimony  shows,  that  the  complain- 
ant— the  Carbon  Coal  Co.  does  not  desire  any  railway  fuel  cars,  be- 
cause it  caters  to  the  domestic  trade.  Notwithstanding  the  Diamond 
mine  can  procure  enough  general  business  to  demand  its  just  propor- 
tion of  the  regular  equipment,  and  then  engage  in  the  special  line  of 
railroad  fuel  in  addition,  the  Carbon  Coal  Co.'s  argument  is,  thon^ 
we  do  not  want  to  engage  in  the  railroad  fuel  business,  still  we  insist 
that  these  railroad  fuel  cars  shall  be  counted  against  the  Diamond 
mine,  and  it  shall  not  be  allowed  to  have  its  equitable  share  of  the 
regular  equipment  even  though  its  business  and  capacity  in  the  gen- 
eral commercial  coal  business  justifies  it.  Such  an  arbitrary  rule. 
without  regard  to  the  facts,  such  as  appears  in  this  case,  does  not  seem 
to  be  calculated  ta  do  justice. 

It  does  not  seem  to  be  within  the  province  or  power  of  the  com- 
mission to  make  a  rule  of  conduct,  arbitrarily  setting  a  standard  of 
duty  in  the  future  which  shall  determine  a  future  judicial  question 
whether  the  railroad  company  will  or  will  not  be  guilty  of  dis- 
criminating acts. 

The  propriety  of  intrusting  as  much  judicial  power  to  the  com- 
mission as  the  act  does,  even  temporarily,  that  is,  until  the  aggrieved 
parties  may  pursue  a  roundabout  course  to  obtain  a  judicial  determina- 
tion, is  even  questionable.  But  it  would  not  seem  to  be  within  the 
legislative  power,  or  the  intent  of  the  act  to  authorize  the  commission 
to  determine  a  question  of  duty  in  advance,  arbitrarily  and  without 
regard  to  what  might  be  the  circiunstances  or  conditions. 

The  attorney  general  has  quoted  from  Judge  Dillon's  opinion 
in  Johnson  Coal  Mining  Co.  v.  Railway,  14  Dec.  209  (1  N.  S.  385). 
in  which  he  says: 

*'A  court  of  equity  will  not  assume  to  dictate  the  policy  or  busi- 
ness management  of  a  common  carrier  aside  from  its  clear  duty  under 
its  charter  or  the  statutes.  That  function  belongs  exclusively  to  the 
company  itself,  and  will  not  be  interfered  with  because  changes  ought 
to  be  made  as  apparently  reasonable,  necessary  or  otherwise." 

The  judge  further  says  that  a  court  of  equity  will  interfere  with 
the  policy  only  when  it  is  calculated  or  in  effect  discriminates  in  favor 
and  against  parties. 

If  a  court  will  not  dictate  the  business  management  of  a  common 
carrier,  it  would  seem  that  a  railroad  commission  should  not  substitute 
its  judgment  as  to  any  particular  rule  or  policy,  as  to  what  would 
or  would  not  be  discrimination,  that  being  purely  a  judicial  question. 

The  only  warrant  for  the  commission  making  a  rating  of  the  min» 
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seems  to  be  found  in  Sees.  12,  14  and  28  of  act  98  0.  L.  342,  to  the 
effect  that  if  a  practice  or  service  is  found  to  be  discriminatory,  the 
commission  may  fix  a  reasonable  relation,  practice  or  service  to  be 
observed  and  followed  in  the  future. 

Until  all  existing  opinions  as  to  the  constitutional  and  judicial 
power  are  modified,  the  conclusion  must  be  that  no  such  power  can 
be  conferred  upon,  nor  exercised  by,  the  commission.  And  were  it  not 
for  the  saving  clause  in  Sec.  16,  providing  for  what  the  aggrieved 
parties  have  independently  of  that  section,  the  railroad  commission 
act,  as  to  these  matters  at  least,  would  be  invalid. 

The  railroad  commission  has  no  right  by  such  a  rule  as  it  niakes 
in  this  case,  to  determine  the  rights  of  these  mine  owners.  As  to 
them,  the  railroad  commission  act  is  as  a  blank.  They  may  resort  to 
the  inherent  equity  powers  and  have  their  rights  determined  and 
protected. 

The  least  and  the  most  that  the  commission  may  do  is  to  observe 
the  provisions  of  Sec.  10,  which  provides  that  when  a  railroad  has 
an  insufScient  number  of  cars  to  meet  all  requirements,  **siich  cars 
as  are  available  shall  he  distributed  among  the  several  applicants  there- 
for in  proportion  to  their  respective  immediate  requirements  uHthout 
discrimination  between  shippers  or  competitive  or  noncompetitive 
prices.'* 

An  arbitrary  rule  made  in  advance,  to  govern  in  the  distant 
future,  having  no  regard  for  changed  conditions,  cannot  be  designed 
to  provide  for  ''immediate  requirements.''  And  immediate  require- 
ments means  the  needs  and  requirements  of  each  and  all,  the  character 
and  extent  of  their  business,  as  disclosed  by  the  books  of  the  mine 
operators,  and  their  ability  to  get  out  their  orders. 

If  one  has  a  line  of  trade  in  railroad  fuel  coal,  in  addition  to  his 
general  commercial  trade,  and  another  is  not  engaged  in  furnishing 
railroad  fuel,  it  follows  that  the  immediate  requirements  of  the  former 
are  that  he  must  have  railroad  fuel  cars,  in  addition  to  his  pro- 
portionate share  of  the  other  cars  as  determined  by  his  business  and 
his  ability  to  fill  his  orders. 

The  conclusion  is,  that  the  order  made  by  the  railroad  commission 
is  not  founded  upon  a  correct  and  just  basis;  that  such  a  rating 
founded  arbitrarily  and  for  all  time,  upon  the  supposed  capacity  of 
a  mine,  as  appears  from  the  number  of  working  places,  number  of 
men  employed,  etc.,  whether  made  by  a  state  railroad  commission,  or 
by  a  railroad  company  is  unreasonable,  unjust,  and  is  not  designed 
to  provide  for  the  ''immediate  requirements"  of  the  respective  ship- 
pers, but  is  calculated  to  foster,  rather  than  to  prevent  discrimination, 
under  some  conditions  and  circumstances. 
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Furthermore,  the  railroad  commission  has  no  power,  no  more  than 
has  a  court  of  equity,  to  make  such  an  order  and  thus  decide  the  ques- 
tion in  advance. 

Perpetual  injunction  granted  as  prayed  for  in  petition. 


MARSHALING  LIENS,  ASSETS  AND  SECURITIES. 

[Sunmilt  Common  Pleas,  June  26,  1909.] 

Charles  T.  Chapman,  Exb.,  v.  Edwin  J.  Viall  bt  al. 

AssioirMENT  OF  LiEGAOT  Pbiob  TO  Mabshauno  Liens  Disflaobs  Pbiob  RieHTS 

TO   OOMFKL   AFFLTCATIOir   OF   LeOACT   TO   PAYMENT  OF   DEBTS   DXTB   ESTATE. 

Judgment  creditors  of  a  legatee,  having  a  subsequent  lien  to  a  mortgage 
on  legatee's  lands  executed  to  his  testator,  failing  to  invoke  the  equitable 
right  to  compel  the  executor  of  testator's  estate  to  apply  the  legacy  to 
the  payment  of  the  legatee's  debt,  cannot  subsequently  to  an  assignment 
of  the  legacy  to  a  purchaser  in  good  faith  and  for  value,  resort  to  the 
equitable  principle  to  the  detriment  of  such  assignee;  the  equity  to 
marshal  assets  is  determined  at  the  time  of  invoking  the  remedy,  not 
from  the  taking  of  securities  or  establishing  of  liens. 

[Syllabus  approved  by  the  court] 

Rogers  &  Rowley,  for  plaintiff. 

J.  A.  Kohler,  C.  E.  Smoyer,  Wilcox,  Parsons,  Burch  &  Adams 
and  Allen,  Waters,  Young  &  Andress,  for  defendants. 

WASHBURN,  J. 

The  conceded  facts  in  this  case  are  as  follows:  James  Viall  died 
testate  and  the  plaintiff  was  appointed  executor  of  the  estate.  At 
the  time  of  the  decease  of  James  Viall,  Edwin  J.  Viall,  his  nephew, 
was  indebted  to  him  in  the  sum  of  $4,000,  evidenced  by  a  promissory 
note  which  was  secured  by  mortgage  upon  certain  real  estate  in  the 
city  of  Akron  owned  by  said  Edwin  J.  Viall.  By  the  will  of  James 
Viall  a  $1,000  legacy  was  bequeathed  to  said  Edwin  J.  "Viall  and  no 
mention  of  the  $4,000  mortgage  was  made  in  the  will.  James  ^all 
died  in  March,  1907,  and  his  estate  has  not  been  fully  administered, 
but  it  is  wholly  solvent.  The  amount  due  upon  said  legacy  has  not 
been  paid,  nor  any  part  thereof,  and  the  amount  due  on  said  $4,000 
note  has  not  been  paid,  nor  any  part  thereof. 

The  Cleveland  &  Sandusky  Brewing  Co.,  before  the  death  of 
James  Viall,  obtained  a  judgment  against  Edwin  J.  Viall  for  about 
$2,000  and  by  execution,  duly  issued,  obtained  a  lien  upon  the  real 
estate    oi    E(iwni    4,     V'laii    cuvereci    oy    said    ^4,U0u    mortgage,    wnien 
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judgment  and  lien  is  subordinated  to  the  mortgage  lien  of  $4,000. 
There  are  several  other  judgment  creditors  of  Edwin  J.  Viall,  but  their 
liens  are  subordinate  to  that  of  the  Cleveland  &  Sandusky  Brewing 
Co. 

While  matters  were  as  indicated  and  before  any  proceedings  were 
begun  to  collect  said  legacy  or  to  collect  said  $4,000  claim  due  from 
Edwin  J.  Viall,  and  when  the  executor  had  taken  no  steps  to  apply 
the  legacy  to  the  payment  of  said  $4,000,  Edwin  J.  Viidl  borrowed 
$500  of  a  bank  and  induced  the  defendant  William  Williams  to  sign 
the  note  with  him  as  surety.  The  note  became  due  in  ninety  days 
and  not  being  paid  the  surety  was  called  upon  by  the  bank  to  pay 
the  same,  and  thereupon,  on  September  21,  1908,  Edwin  J.  Viall 
made  an  agreement  with  William  Williams  by  which  in  consideration 
of  Williams  paying  said  note  of  $500  and  paying  to  said  Edwin  J. 
Viall  the  sum  of  $300  in  cash  said  Edwin  J.  Viall  assigned  in  writing 
to  said  William  Willams  said  legacy  of  $1,000,  and  a  copy  of  said 
assignment  was  duly  served  upon  the  executor. 

The  court  finds  that  this  was  a  bona  fide  sale  and  that  William 
Williams  paid  the  price  agreed  upon,  but  at  the  time  of  the  purchase 
William  Williams  understood  that  the  executor  had  a  right  to  retain 
said  legacy  and  if  the  mortgaged  property  failed  to  sell  for  enough 
to  satisfy  the  $4,000  debt,  that  he  then  had  a  right  to  apply  so  much 
as  was  necessary  of  the  legacy  to  the  payment  of  any  deficiency  there 
might  be.  The  proof  failed  to  show  that  he  had  any  actual  notice  of 
the  judgment  of  the  brewing  company,  but  that  was  a  matter  of 
record  in  the  county  where  he  lived,  and  the  court  finds  that  he 
probably  knew  that  Edwin  J.  Viall  was  insolvent,  or  at  least,  he  knew 
he  was  in  failing  circumstances  at  the  time  the  assignment  was  made. 

In  November,  1908,  this  suit  was  begun  by  the  executor  to  fore- 
close said  $4,000  mortgage,  and  said  brewing  company  and  the  other 
creditors  and  William  Williams  are  defendants. 

During  the  present  term  of  court  an  order  was  made  by  consent 
of  the  parties  in  which  provision  was  made  for  the  sale  of  the  real 
estate  covered  by  said  $4,000  mortgage  under  the  order  of  the  court, 
the  proceeds  to  be  brought  into  court  to  await  its  order  and  judgment 
according  to  the  rights  and  interests  of  the  respective  defendants  as 
well  as  the  plaintiff.  The  amount  realized  upon  the  sale  of  the 
property,  which  was  regularly  and  duly  made,  exceeds  l)y  more  than 
$1,000  the  amount  due  to  the  estate  of  James  Viall  upon  the  note 
and  mortgage,  and  in  the  distribution  of  this  fund  the  Cleveland  & 
Sandusky  Brewing  Co.  asks  that  said  executor  shall  first  apply  the 
sum  of  $1,000,  the  amount  of  the  legacy,  upon  the  amount  due  upon 
the  note  and  mortgage,  leaving  the  balance  to  be  applied  upon  the 
claim  of  the  Cleveland  &  Sandusky  Brewing  Co.  and  the  claims  of 
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the  other  creditors,  ignoring  any  right  of  William  Williams  to  any 
part  of  said  legacy  or  the  proceeds  of  said  sale. 

To  obtain  this  result  the  brewing  company  invokes  a  well-recog- 
nized and  familiar  equitable  rule  on  the  subject  of  marshalling  se- 
curities or  liens.  That  rule  has  been  well  stated  to  be  that  "the 
general  principle  is  that  if  one  party  has  a  lien  on  or  interest  in  two 
funds  for  a  debt  and  another  party  has  a  lien  on  or  interest  in  one 
only  of  the  funds  for  another  debt,  the  latter  has  a  right  in  equity 
to  compel  the  former  to  resort  to  the  other  fund  in  the  first  instance 
for  satisfaction,  if  that  course  is  necessary  for  the  satisfaction  of 
the  claims  of  both  parties." 

If  this  rule  is  applicable  to  the  facts  stated,  the  contention  of 
the  brewing  company  is  correct.  The  authorities  recognize  the  fact 
that  this  rule  must  be  taken  with  the  modification  and  exception  that 
in  its  application  the  rights  of  third  parties  shall  not  be  prejudiced. 
4  Pomeroy,  Eq.  Jurisp.  (3  ed.)  Sec.  1414;  Hoff's  Appeal^  84 
Pa.  St.  40;  OiUiam  v.  McCormack,  85  Tenn.  597  [4  S.  W.  Rep,  521]; 
Cannon  v.  Kreipe,  14  Eans.  324;  26  Cyc.  931;  Oreen  v.  Bamage,  18 
Ohio  428  [51  Am.  Dec.  458]. 

Perhaps  the  leading  case  on  this  subject  is  Oreen  v.  Bamage,  supra, 
in  which  case  the  syllabus  reads  as  follows: 

''Where  A  has  a  mortgage  upon  two  lots,  and  B  has  a  subsequent 
mortgage  upon  one,  and  C  upon  the  other  of  the  two  lots  of  a  later 
date  than  the  mortgage  of  B,  A  cannot  be  compelled  at  the  instance 
of  B  to  exhaust  first  the  lot  on  which  C  has  his  mortgage." 

In  order  that  a  third  party  injuriously  affected  may  prevent 
the  application  of  the  rule  above  referred  to,  he  must  not  have  an 
inferior  right  or  equity  as  against  the  party  claiming  the  benefit  ef 
the  principle.  The  question  then  is,  Is  Williams'  claim  an  inferior 
right  or  equity  to  the  claim  of  the  brewing  company  t  The  claim  is 
made  that  it  is,  because  he  purchased  the  legacy  after  the  lien  of  the 
brewing  company  had  attached  to  the  real  estate  and  when  the  exec- 
utor had  a  right  in  law,  if  he  saw  fit,  to  apply  the  legacy  to 
the  discharge  of  the  $4,000  indebtedness,  and  that  therefore 
Edwin  J.  Viall  could  not  by  assigning  the  legacy  to  Williams  change 
the  situation  so  as  to  defeat  the  right  of  the  brewing  company  to 
have  the  executor  make  such  application  under  the  general  principle 
above  referred  to. 

The  answer  to  this  contention  is  that  while  the  executor  had  the 
right  to  make  such  application,  at  the  time  of  the  purchase  by  Wil- 
liams the  brewing  company  did  not  then  have  a  right  to  compel  the 
executor  to  make  such  application.  The  brewing  company  did  not 
then  have  any  lien  or  claim  upon  the  legacy  and  had  taken  no  steps 
to  invoke  the  principle  of  equity  above  referred  to  or  prevent  any 
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change  in  the  sitaation.  Until  something  was  done  by  somebody  to 
invoke  said  principle,  Edwin  J.  Viall  had  a  right  to  mortgage  his 
legacy,  or  to  assign  it  as  security,  or  to  sell  it,  subject  only  to  the 
right  of  the  executor  in  reference  to  it,  but  not  subject  to  any  right 
of  the  brewing  company  in  reference  to  it.  In  other  words,  until 
the  brewing  company  took  proper  steps  to  enforce  its  rights  to 
marshal  assets  or  to  protect  that  right,  then  its  right  was  subject  to 
displacement  and  defeat  by  subsequently-acquired  liens  or  assignments, 
for  the  equity  to  marshal  assets  is  not  one  which  fastens  itself  upon 
the  situation  at  the  time  the  successive  securities  are  taken,  but  on 
the  contrary,  is  one  to  be  determipied  at  the  time  the  marshalling  is 
invoked  (Gilliam  v.  McCormack  supra).  Upon  this  ground  rests 
Green  v.  Bamage,  supra,  for  in  that  case  at  the  time  when  C  took  his 
mortgage  B  had  a  right  to  invoke  the  application  of  this  principle; 
but  C's  mortgage  of  a  later  date,  but  before  B  had  begun  proceedings 
to  marshal  assets  or  protect  that  right,  prevented  the  application  of 
said  principle. 

Applying  these  principles  to  the  case  at  bar,  the  brewing  com- 
pany cannot  invoke  said  |$rinciple  to  the  detriment  of  William  Wil- 
liams who  was  the  purchaser  of  said  legacy  in  good  faith  and  for 
value. 

Distribution  ordered  accordingly. 


MOTIONS— PLEADINGS. 

[Wayne   Common    Pleas,   April    12,    1909.] 

John  Dye  v.  Morris  L.  Buchwalter  et  al. 

.  Motion   to    Strike   out    Intebbooatobies    Imfbopeb   Practice. 

Neither  Sec.  5099  Rev.  Stat,  giving  the  right  to  attach  Interrogatories 
to  a  pleading,  nor  any  other  section  authorizes  striking  out  inter- 
rogatories on  motion. 

.  Dehxjbbeb  Lies  to  Interbogatories  in  Absence  of  Showing  of  Periinenoy 

TO  Pleading  to  which  Attached. 

An  answer  neither  setting  forth  any  Issue  nor  indicating  the  character 

or  substance  of  the  defense  tendered  cannot  be  made  the  subject  of 

Interrogatories;   hence,  In  the  absence  of  a  showing  of  the  pertinency 

of  the  interrogatories  to  the  answer  demurrer  will  He. 

[Syllabus  approved  by  the  court.] 

M.  L.  Spooner  and  Q,  A.  Hoover,  for  plaintiff.        ^ 
Robertson  &  Buchwalter  and  Weiser  &  Ross,  for  defendant. 
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8wer  in  due  time  after  said  annexed  interrogatories  have  been  fully 
answered."  ^ 

The  pleading  might  as  well  have  been  christened  something  else, 
and  merely  naming  such  a  paper  an  answer  by  no  means  answers  the 
demand  of  our  code  that  the  defendant  shall  set  forth  his  grounds 
of  defense.  No  issue  is  tendered  by  this  paper,  nor  is  any  intimation 
even  given  to  the  court  to  indicate  the  character  or  the  substance  of 
the  defense  of  this  defendant.  This  being  true,  how  can  this  plaintiff 
be  required,  at  this  time  to  answer  interrogatories  t 

The  propounding  of  interrogatories  in  a  pleading  has  not  been 
much  resorted  to  under  our  modem  practice,  consequently  authorities- 
in  this  state  are  not  numerous,  but  we  think  they  are  sufficiently  so 
to  furnish  all  the  light  on  this  subject  necessary. 

Section  5099  Rev.  Stat,  of  our  code  was  intended  to  supply  the  pur- 
pose of  actions  in  discovery  at  common  law,  some  such  proceeding  be- 
ing made  necessary  by  the  abolition  of  the  distinction  between  actions 
at  law  and  suits  in  chancery  by  our  reformed  proceeding,  and  our 
courts  have  uniformly  held  that  this  section  should  be  construed  in 
the  light  of  the  practice  in  chancery  under  the  ancient  form  of  pro- 
cedure known  as  bills  of  discovery.  In  that  proceeding,  which  was- 
an  independent  one  and  in  no  wise  connected  with  the  action  in  which 
discovery  was  desired,  the  party  seeking  discovery  was  required  to  set 
forth  so  much  of  the  facts  as  claimed  by  him  as  made  the  matter  sought 
to  be  discovered  pertinent  to  his  claim  in  the  other  controvert,  for 
that  proceeding,  like  a  proceeding  under  this  statute  was  not  a  mere 
fishing  expedition,  but  was  intended  as  a  means  of  discovery,  not  of 
his  opponent's  cause  of  action  or  ground  of  defense,  but  of  his  own 
cause  of  action  or  ground  of  defense. 

This  being  the  true  principle  upon  which  the  right  of  discovery 
depends,  how  can  this  court  say  that  any  interrogatory  is  necessary, 
pertinent  or  useful  to  this  defendant  when  the  court  iis  not  notified 
as  to  what  that  defense  is  to  be  Y 

If  there  was  any  doubt  in  the  mind  of  the  court  of  this  jprinciple, 
Mr.  Nash  in  his  most  excellent  work  on  Pleading  and  Practice  (5  ed.) 
page  248,  would  certainly  remove  such  doubt,  for  he  says: 

''When  the  defendant  files  his  answer  then  the  pertinency  of  inter- 
rogatories  are  dependent  upon  the  nature  of  the  answer,  and  inter- 
rogatories may  be  propounded  on  the  issue  or  issues  thus  made.'' 

The  court  therefore  being  unable  to  see  the  pertinency  of  any  of 
these  interrogatories  to  the  defense  of  the  defendant,  sustains  the  de- 
murrer to  each  of  them,  and  exceptions  are  noted. 
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Putnam  Common  Pleaa. 

ASSIGNMENTS— COUNTERCLAIM  AND  SET-OFF. 

[Putnam  Common  Pleas,  1909.] 
•Bank  op  Leipsic  v.  N.  W.  Ogan. 

Damages  Regovebed  against  the  Gbantob  bt  the  Gbantee  of  Pbemises  fob 
Loss  bt  Fibe  while  in  Possession  of  Gbantob  and  afteb  Sale,  Being  in 
ToBT,  Cannot  be  Set  Off  ob  Countebclaimed  against  Pubchase  Monet 
Notes  and  Mobtgage  Given  bt  Gbantee  and  Solo  and  Tbansfebbed  to  an 
Innocent  Pubchaseb  fob  Value  afteb  and  without  Notice  of  Such  Fibe 
AND  befobe  Suit  Bbought  thebeon. 
On  August  18,  1903,  M  sold,  and  by  deed  of  general  warranty  conveyed 
to  O  in  fee,  certain  real  estate.  Contemporaneous  with  said  sale  and 
conveyance  O  executed  and  delivered  to  M  his  two  certain  nonnegotiable 
promissory  notes  for  balance  of  unpaid  purchase  money,  due  in  one 
and  two  years  respectively,  and  a  mortgage  on  said  premises  securing 
the  notes.  On  September  8,  1903,  M  for  full  value  sold  and  delivered 
^said  notes  and  the  mortgage  securing  the  same  to  plaintiif  and  then 
endorsed  said  notes  in  blank  and  assigned  and  transferred  the  mortgage 
securing  said  notes  to  the  plaintiff.  When  the  deed,  notes  and  mortgage 
were  executed  and  delivered,  a  dwelling  house,  outbuildings  and  fruit 
trees  were  standing  on  a  part  of  said  premises  so  sold  and  conveyed; 
and  on  the  night  of  August  19,  1903,  and  while  said  premises  were  yet 
in  the  possession  of  M  said  building  and  certain  fruit  trees  were  de- 
stroyed by  flre.  Afterwards,  to  wit:  On  August  22,  1903,  O  duly  com- 
menced an  action  (No.  ^^9)  in  damages,  in  the  court  of  common  pleas 
4>f  Putnam  county,  Ohio,  against  M  to  recover  the  value  of  said  buildings 
and  trees.  Thereafter  on  April  21,  1904,  O,  by  the  consideration  of 
said  court,  duly  recovered  a  Judgment  in  said  action  against  M  for 
$700  and  costs,  which  judgment  is  in  full  force  and  effect.  At  the  time 
plaintiff  purchased  said  notes  and  mortgage  sued  upon  in  this  action  it 
had  no  notice  or  knowledge  of  the  facts  set  up  or  claims  made  by  O 
against  M  in  said  cause  No.  9159,  and  had  no  such  notice  or  knowledge 
until  September  9,  1904,  and  said  O  had  no  notice  or  knowledge  of  the 
transfer  of  said  notes  and  mortgage  by  M  to  plaintiff  until  September  9. 
1904.  That  on  September  15,  1903,  M  left  Ohio  and  has  ever 
since  and  still  is  ,a  nonresident  of  this  state,  nor  has  M 
since  leaving  said  state,  had,  nor  has  he  now,  any  property  or 
property  rights  in  said  state,  and  his  whereabouts  have  been  at  all  times 
since  September  15,  1903,  and  still  are  unknown  to  the  parties  hereto. 
After  obtaining  the  judgment  in  cause  No.  9159,  and  after  the  com- 
mencement of  this  action,  O  departed  this  life  and  his  administrator  has 
been  properly  substituted.  Upon  these  facts:  Held,  That  neither  O  nor 
his  administrator  could  set  up  said  Judgment  so  obtained  by  O  against 
M  and  maintain  the  same,  either  as  a  counterclaim  or  set-off  in  an  action 
on  said  notes  and  mortgage  brought  by  the  plaintiff  against  said  O. 

Watts  &  Moore,  for  plaintiff: 

Cited  and  commented  upon  the  following  authorities:  25  Am.  & 
Eng.  Enc.  Law  508;  Needham  v.  Prait,  40  Ohio  St.  186;  Roberts  v. 
Carter,  38  N.  Y.  107 ;  Hathaway  v.  Gordon,  6  Circ.  Dec.  39  (9  R.  8) ; 
Waterman,  Set-off  (2  ed.)  122,  444,  Sees.  107,  423;  Pomeroy,  Rem. 
&  Rem.  Rights  164;  Fuller  v.  Steiglitz,  27  Ohio  St.  355  [22  Am.  Rep. 
312]  ;  Mead  v.  GiUeit,  19  Wend.  397;  Martin  v.  KummuUer,  37  N.  Y. 

♦Affirmed  by  circuit  court,  without  report,  January,  1909. 
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396;  Myers  v.  Davis,  22  N.  Y.  489;  Wharton,  Contracts  Sec.  1029; 
ZeigelmueUer  v.  Seamer,  63  Ind.  488;  Smith  v.  Printup,  59  Ga.  610; 
Pierce  v.  Carey,  37  Wis.  232;  HaWs  Appeal,  40  Pa.  St.  409;  Bohison 
V.  Hibbs,  48  111.  408 ;  Harris  v.  Rivers,  53  Ind.  216 ;  Young  v.  Hargrave, 
7  Ohio  (pt.  2)  63;  ^ro5*  v.  Raymond,  2  Caines  188  [2  Am.  Dec.  228] ; 
Akerly  v.  Vilas,  23  Wis.  207  [99  Am.  Dec.  165] ;  Ellis  v.  Welch,  6 
Mass.  246  [4  Am.  Dec.  122] ;  Midgett  v.  Brooks,  34  N.  C.  (12  Ired.) 
145  [55  Am.  Dec.  405] ;  Bostwick  v.  Williams,  36  111.  65  [85  Am.  Dec. 
385] ;  Follett  v.  Buyer,  4  Ohio  St.  586 ;  Whims  v.  Orove,  1  Circ.  Dec. 
59  (1  R.  98). 

J.  S.  Ogan,  for  defendant : 

Cited  and  commented  upon  the  following  authorities:  Baker  v. 
Kinsey,  41  Ohio  St.  403;  ElUs  v.  Welch,  6  Mass.  246  [4 
Am.  Dec.  122];  Midgeti  v.  Brooks,  34  N.  C.  (12  Ired.)  145 
[55  Am.  Dec.  405];  Rawle,  Cov.  Title  164,  165,  166,  167; 
Frosi  V.  Raymond,  2  Caines  188  [2  Am.  Dec.  228] ;  Akerly  v.  YUas, 
23  Wis.  207  [99  Am.  Dec.  165] ;  Bostwick  v.  Williams,  36  HI,  65  [85 
Am.  Dec.  385] ;  3  Washburn,  Real  Prop.  (4  ed.)  469;  Craig  v.  Eeis, 
30  Ohio  St.  550;  Hill  v.  Butler,  6  Ohio  St.  207;  Kyle  v.  Thompson, 
11  Ohio  St.  616;  Andrews  v.  McCoy,  8  Ala.  920  [42  Am.  Dec.  669]; 
4  Enc.  Law  &  Proced.  34;  BaHy  v.  Smith,  14  Ohio  St.  396  [84  Am. 
Dec.  385] ;  Murray  v.  Lylbum,  2  Johns.  Ch.  441 ;  Silverman  v.  Bui* 
lock,  98  111.  11 ;  Timmerman  v.  Howell,  1  Circ.  Dec.  342  (2  E.  27) ; 
Michener  v.  Cavender,  38  Pa.  St.  334  [80  Am.  Dec.  486] ;  Bloomer  v. 
Henderson,  8  Mich.  395  [77  Am.  Dec.  453] ;  Horstm^n  v.  Oerker,  49 
Pa.  St.  282  [88  Am.  Dec.  501];  27  Enc.  Law  &  Proced.  1324;  2 
Parsons,  Notes  &  Bills  46,  47 ;  Smith  v.  Ewer,  22  Pa.  St.  116  [60  Am. 
Dec.  73] ;  Merrill  v.  Merrill,  3  Greenleaf  463  [14  Am.  Dec.  247] ;  Sec- 
ond Nat,  Bank  v.  Hemingray,  31  Ohio  St.  168;  Follett  v.  Buyer,  4 
Ohio  St.  586 ;  2  Parsons,  Bills  &  Notes  603,  609 ;  4  Enc.  Law  &  Proced. 
33,  34;  Waterman,  Set-oflf  (2  ed.)  132;  2  Randolph,  Com.  Papers  296, 
Sec.  657;  Wade,  Law  of  Notice  192,  Sec.  440;  Armstrong  v.  Warner, 
49  Ohio  St.  388  [31  N.  E.  Rep.  877;  17  L.  R.  A.  466] ;  FuUer  v.  Steig- 
litz,  27  Ohio  St.  355  [22  Am.  Rep.  312] ;  Barbour  v.  Bank,  50  Ohio  St. 
90  [33  N.  E.  Rep.  542;  20  L.  R.  A.  192] ;  Brashear  V.  West,  32  U.  S. 
(7  Pet.)  608  [8  L.  Ed.  802] ;  Crosby  v.  Kropf,  33  N.  Y.  App.  Div.  446 
[54  N.  T.  Supp.  76]. 

CAMERON,  J. 

A  jury  having  been  waived,  this  case  was  heard  and  submitted 
to  the  court  upon  an  agreed  statement  of  facts,  ably  argued  by  counsel 
orally  and  upwm  briefs. 

That  we  may  apply  the  law  applicable  to  the  facts,  as  we  under- 
stand it  to  be,  a  brief  statement  of  the  facts  will,  we  believe,  be  eon« 
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duciye  to  a  clear  understanding  of  the  legal  questions  involved  and 
the  law  applicable  to  their  proper  solution. 

The  Agreed  Facts. 

On  August  18,  1903,  John  Merchant,  for  the  consideration  of 
$6,380  to  him  paid  and  secured  to  be  paid,  executed  and  delivered  to 
N.  W.  Ogan  his  certain  warranty  deed  of  that  date  and  thereby  con- 
veyed to  said  Ogan  in  fee  simple,  the  lands  described  in  plaintiff 's- 
petition.  That  at  the  time  of  the  execution  and  delivery  of  said  deed, 
Ogan,  to  secure,  the  balance  of  unpaid  purchase  money  for  said  lands 
so  sold  arid  conveyed,  executed  and  delivered  to  said  Merchant  his 
two  certain  non-negotiable  promissory  notes  in  the  sum  of  $2,000  eaeh 
payable  in  one  and  two  years,  with  interest  thereon,  and  each  bearing 
date  of  August  18,  1903,  and  being  the  same  notes  described  in  plain- 
tiff's petition.  On  September  8,  1903,  Merchant,  for  full  value  to  him 
paid,  sold  and  delivered  said  two  notes  and  the  mortgage  securing  fh(? 
same,  to  the  plaintiff  and  then  endorsed  said  notes  in  blank  and  as- 
signed and  transferred  the  mortgage  securing  the  same  to  the  plaintiff. 
That  at  the  time  the  deed,  notes  and  mortgage  were  executed  and 
delivered,  a  dwelling  house,  outbuildings  and  fruit  trees  were  stand- 
ing on  sixty  acres  of  the  land  so  conveyed  and  on  the  night  of  August 
19,  1903,  said  buildings  and  certain  of  said  fruit  trees  were  destroyed 
by  fire  while  in  the  possession  of  said  John  Merchant  and  that  after- 
wards, and  on  August  22,  1903,  N.  W.  Ogan  duly  commenced  an  action 
in  this  court  numbered  9159  against  said  John  Merchant  to  recover 
the  value  of  said  buildings  and  trees.  That  such  further  proceedings 
were  had  in  said  case,  that  on  April  21,  at  the  April  term  of  said 
court,  1904,  said  Ogan,  'by  the  consideration  of  this  court,  recovered  a 
judgment  against  said  John  Merchant  for  the  sum  of  $700,  debt,  and 
the  further  sum  of  $59.63,  costs. 

That  at  the  time  plaintiff  purchased  said  notes  and  mortgage 
sued  upon  in  this  action,  it  had  no  notice  or  knowledge  of  the  claim 
set  up  and  sued  upon  by  N.  W.  Ogan  in  his  action  against  said  John 
Merchant  (cause  No.  9159),  nor  did  plaintiff  have  any  notice  or  knowl- 
edge of  such  claim  until  September  9,  1904. 

That  said  N.  W.  Ogan  had  no  notice  or  knowledge  of  the  transfer 
of  said  notes  and  mortgage  or  the  transfer  of  either  of  them  to  plain- 
tiff or  any  one  else  until  September  9,  1904. 

That  on  September  15,  1903,  John  Merchant  left  the  state  of 
Ohio,  and  has  ever  since  been  and  still  is  a  nonresident  of  said  state, 
nor  has  he,  since  leaving  said  state,  had,  nor  has  he  now  any  property 
or  property  rights  in  said  state  and  that  his  residence  and  whereabouts 
have  been  at  all  times  and  still  are  unknown  to  the  parties  hereto. 
That  the  judgment  obtained  by  Ogan  against  Merchant  in  cause  No. 
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9159,  is  impaid  together  with  costs  which  have  been  paid  by  N.  W. 
Ogan. 

That,  if  upon  the  issues  joined  the  court  should  find  for  the 
plaintiff,  the  finding  shall  be  in  the  suni  of  $759.63,  with  interest  from 
April  4,  1904,  at  6  per  cent. 

It  is  further  agreed  that  the  plaintilSf  waives  any  claim  or  decree 
upon  the  mortgage  and  that  the  action  is  to  proceed  upon  the  notes 
against  the  administratrix  of  N.  W.  Ogan,  deceased. 

Upon  these  facts,  the  defendant,  claims  that  the  judgment  obtained 
by  Ogan  against  Merchant  in  cause  No.  9159,  should  be  set  off  against 
the  notes  upon  which  the  plaintiff's  action  is  founded. 

The  right  to  have  this  judgment  so  applied  as  a  set-off  against 
the  notes  is  denied  by  the  plaintiff;  and  thus  arises  the  question  which 
we  are  now  called  upon  to  decide. 

Section  5071  Rev.  Stat.,  defining  set-off,  provides: 

''A  set-off  is  a  cause  of  action  existing  in  favor  of  a  defendant, 
and  against  a  plaintiff,  between  whom  a  several  judgment  might  be 
had  in  the  action,  and  arising  on  contract  or  ascertained  by  the  decision 
of  a  court,  and  can  only  be  pleaded  in  an  action  founded  on  contract." 

Section  4993  Rev.  Stat,  provides: 

'*  •  •  •  but  when  a  party  asks  that  he  may  recover  by  virtue 
of  an  assignment,  the  right  of  set-off,  counterclaim,  and  defense,  as 
Allowed  by  law,  shall  not  be  impaired." 

Section  5069  Rev.  Stat.,  defining  counterclaim,  provides: 

"A  counterclaim  is  a  cause  of  action  existing  in  favor  of  a  de- 
fendant, and  against  a  plaintiff  or  another  defendant,  or  both,  between 
whom  a  several  judgment  might  be  had  in  the  action,  and  arising  out 
of  the  contract  or  transaction  set  forth  in  the  petition  as  the  foundation 
of  the  plaintiff's  claim,  or  connected  with  the  subject  of  the  action." 

The  controlling  question  in  the  case  as  presented  by  the  agreed 
facts,  is  this: 

Can  the  judgment  recovered  by  Ogan  against  Merchant  on  April 
21,  1904,  be  offset  or  counterclaimed  against  the  notBs  upon  which 
the  plaintiff's  action  is  founded? 

The  action  in  which  the  judgment  sought  to  be  set  off  against 
the  claim  of  the  plaintiff,  was  commenced  by  Ogan  against  Merchant, 
on  August  22,  1903. 

This  was  an  action  wherein  Ogan  sued  Merchant  for  the  recovery 
of  damages  alleged  to  have  been  sustained  by  the  negligent  and  wrong- 
ful destruction  of  the  dwelling  house,  outbuilding  and  certain  fruit 
trees  near  said  buildings  belonging  to  Ogan,  by  said  Merchant,  who 
it  is  alleged,  burned  the  same. 

While  it  is  true  that  the  petition  in  that  case  avers  that,  for  a 
valuable  consideration,  Merchant  conveyed  the  lands  therein  described 
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to  Ogan  in  fee  simple  by  his  warranty  deed,  yet  it  is  manifest  from 
the  reading  of  the  petition  that  the  action  was  not  for  a  breach  of 
the  covenants  of  the  deed,  but  was  an  action  sounding  in  tort. 

While  that  action  was  pending,  and  on  September  8,  1903, 
Merchant  for  full  value  to  him  paid,  sold,  transferred  and  delivered 
the  two  notes  and  the  mortgage  securing  the  same  to  the  plaintiff. 
It  is  agreed  by  the  parties  in  the  present  suit,  that  the  plaintiff  had 
no  notice  or  knowledge  of  the  claim  that  was  being  asserted  by  Ogan 
in  his  action  against  Merchant  until  long  after  the  assignment  of  the 
two  notes  and  the  transfer  of  the  mortgage  securing  the  same  to  plain- 
tiff, that  is  to  say,  not  until  September  9,  1904.  I  will  here  add  that 
Ogan,  also,  had  no  notice  or  knowledge  that  the  two  notes  and  the 
mortgage  had  been  transferred  by  Merchant  to  the  plaintiff  or  anyone 
else  until  September  9,  1904. 

Keeping  in  mind  the  facts  in  this  case,  and  looking  beyond  them 
to  the  pleadings,  also,  we  will  determine  the  law  applicable  thereto 
as  we  understand  it. 

The  law  is  well  settled,  that  the  assignee  of  non-negotiable  paper 
takes  it  subject  to  all  the  equities  and  defenses  existing  between  the 
debtor  and  creditor  at  the  time  of  the  transfer. 

This  being  true,  the  first  pertinent  inquiry  is,  whether  the  claim 
made  by  the  defendant,  at  law,  constitutes  a  set-off  before  reduced 
to  judgment;  and  whether,  under  the  agreed  facts  in  this  case,  the 
principles  of  an  equitable  set-off  can  be  invoked. 

In  Mead  v.  Oilleit,  19  Wend.  397,  the  court,  speaking  by  Nelson^ 
C.  J.,  said: 

''Where  an  action  is  brought  upon  a  contract  (other  than  a  ne- 
gotiable promissory  note  or  bill  of  exchange)  which  has  been  assigned, 
in  the  name  of  the  assignor  for  the  benefit  of  the  assignee,  the  de- 
fendant can  set  off  only  such*  demands  as  existed  against  the  assignor 
and  in  good  faith  belonged  to  the  defendant  at  the  time  of  the 
assignment; — demands  subsequently  acquired  cannot  be  set  off,  al- 
though the  defendant  become  the  holder  of  them  without  notice  of  the 
assignment." 

At  page  398  it  is  held: 

*'The  judgment  in  his  favor  (defendant)  had  not  then  been  ob- 
tained; besides,  it  was  a  judgment  fot  a  tort,  and  until  its  rendition 
he  cannot  be  considered  as  having  a  demand  within  the  meaning  of 
the  statute  of  set-off." 

After  a  reference  to  the  section  of  the  statute  relating  to  set-off; 
the  judge  announcing  the  opinion  of  the  court,  says: 

**The  section  (of  the  above  statute)  referred  to  authorizes  a  de- 
fendant in  an  action  founded  upon  a  contract  (other  than  negotiable 
paper)  which  has  been  assigned  to  a  third  person,  to  set  off  a  demand 
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belonging  to  him  in  good  faith  before  notice  of  assignment; — ^but  it 
must  be  a  demand  which  was  in  existence  against  the  plaintiff  at  the 
time  he  made  the  assignment.  A  debt  accrued  subsequently  is  im- 
pliedly excluded;  the  legislature  undoubtedly  believing  in  such  case 
that  the  equity  of  the  assignee  was  the  strongest,  even  in  the  absence 
of  notice  to  the  defendant." 

I  quote  from  the  case  of  Martin  v.  KummiUer,  37  N.  T.  396, 
where  it  is  held: 

''An  allowance  to  a  party  by  way  of  set-off,  is  always  founded  on 
an  existing  demand. tn  presenii  and  not  on  one  that  may  be  claimed 
in  fuiuro. 

''In  an  action  by  an  assignee,  the  defendant  cannot  offset  a  note 
made  by  the  assignor  which  fell  due  after  the  assignment  of  the  subject 
of  the  action  was  made." 

Same  case  and  authorities  cited.  See,  also.  Waterman,  Set-off  Sec. 
99;  Myers  v.  Davis,  22  N.  Y.  489. 

The  New  York  statute,  relating  to  set-off,  while  differing  from 
ours  in  phraseology,  in  meaning  is  substantially  the  same. 

Before  citing  and  referring  to  decisions  from  our  own  and  other 
states,  I  will  refer  to  the  facts  and  decision  in  the  case  of  Roberts  v« 
Carter,  38  N.  Y.  107. 

In  this  case,  Roberts  brought  an  action  against  Carter  for  dam- 
ages for  a  tort.  At  the  same  time  Garter  brought  an  action  against 
Roberts  for  rent  Both  actions  were  pending  at  the  same  time.  The 
referee  to  whom  the  actions  were  referred,  reported  in  both  cases 
in  favor  of  each  plaintiff  respectively.  On  the  same  day,  without 
fraud  or  collusion,  Carter  assigned  his  claim  to  Terry  for  a  valuable 
consideration  and  on  application  of  Terry,  judgment  was  entered  in 
his  name.  Subsequently  Roberts  perfected  his  judgment  against 
Carter  on  which  executions  were  issued  and  returned  unsatisfied.  This 
action  was  brought  by  Roberts  to  compel  a  set-off  of  the  judgment 
obtained  against  him  by  Carter  toward  the  judgment  obtained  by  him 
against  Carter. 

Upon  this  state  of  facts  the  court  of  appeals  held : 

"That  Roberts  had  no  right  to  such  set-off  at  the  time  of  the  as- 
signment of  the  claim  against  him,  and  that  he  acquired  no  such 
right  subsequently.'' 

At  page  108,  Judge  Woodruff,  speaking  for  the  court  said: 

"Upon  these  facts,  I  am  unable  to  perceive,  that,  on  July  21,  1857,. 
when  the  defendant  Carter  assigned  his  claim  for  rent  to  the  de- 
fendant Terry,  the  plaintiff  had  any  title,  legal  or  equitable,  to  the 
set-off  which,  in  this  action,  he  claims,  and,  if  not,  then,  he  certainly 
did  not  acquire  any  right  after  such  assignment  took  place.'* 

"At  law,  his  right  of  set-off  did  not  exist.    He  was  sued  for 
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money  due  upon  contract.    He  was  suing  to  recover  damages  for  a 
tort;  as  to  such  claims,  no  right  of  set-off  existed." 

I  quote  further  from  this  opinion  at  page  109,  as  follows: 

''On  the  day  of  the  assignment,  no  right  of  set-off  existed.  It  was 
only  upon  the  entry  of  judgment,  that  the  plaintiff  came  into  a  situa- 
tion to  claim  a  set-off,  either  by  motion  or  bill  in  equity,  and  before 
that  time  the  claim  of  Carter  had  been  assigned,  for  a  valuable  con- 
jBideration,  to  his  attorney,  the  defendant  Terry.  Non  constat,  at  that 
time,  that  the  plaintiff  would  recover  a  judgment. 

**It  may  be  conceded,  that  Terry  took  the  assigned  claim,  subject 
to  all  the  equities  which  then  existed,  in  favor  of  the  plaintiff."  •  • 
•  But,  at  that  time,  no  equities  did  exist,  according  to  any  facts 
proved  or  found  in  the  case,  if  the  opinion  of  the  judge  at  special  term 
may  be  consulted  to  ascertain  what  he  did  find." 

In  Chambers  v.  Wright,  52  Ala.  444,  it  was  held: 

''That  damages  arising  out  of  tort  cannot  be  the  subject  of  a  set- 
off in  equity." 

"The  Supreme  Court  of  Indiana  in  Avery  v.  Dougherty,  102  Ind. 
443  [2  N.  E.  Rep.  123;  52  Am.  Rep.  680],  stated  the  general  rule  as 
follows : 

"The  general  rule  is,  that  a  tort  cannot  be  made  to  constitute  a 
defense  by  way  either  of  set-off  or  counterclaim." 

To  the  same  effect  are  the  decisions,  Lovejoy  v.  Robinson,  8  Ind. 
399;  Slayback  v.  Jones,  9  Ind.  470;  SheUy  v.  Vanarsdoll,  23  Ind.  543; 
Terre  Haute  &  Ind.  Ry.  v.  Pierce,  95  Ind.  496-500. 

"A  claim  arising  ex  delicto  is  unavailable  as  a  set  off."  Boyer  v. 
Clark,  3  Neb.  167. 

"Equitable  demands  existing  in  favor  of  the  maker  of  a  note 
against  the  payee  may  be  set  off  against  the  assignee,  when  such  de- 
mands existed  in  favor  of  the  maker  before  the  assignment."  Colyer 
V.  Craig,  50  Ky.  (11  B.  Mon.)  73. 

In  Zeigelmueller  v.  Seamer,  63  Ind.  488,  it  is  held : 

"A  claim  arising  out  of  a  tort  cannot  be  pleaded  as  a  set-off  to 
an  action  on  account." 

"Such  a  claim  cannot  be  pleaded  by  way  of  set-off,  against  a 
cause  of  action  upon  or  arising  from  contract,  if  it  can  in  any  case." 

To  the  same  effect  are  the  decisions,  Indianapolis  d  C.  By.  v.  Bal- 
lard, 22  Ind.  448;  Roback  v.  Powell,  36  Ind.  515;  Harris  v.  Rivers, 
53  Ind.  216;  Robison  v.  Hibbs,  48  111.  408;  BoU  v.  Simms,  60  Ind.  162. 

An  examination  of  the  decisions  of  our  own  courts  shows  that 
they  are  in  harmony  with  the  decisions  of  courts  of  other  states,  upon  f 
this  subject. 

In  Whims  v.  Orove,  1  Circ.  Dec.  59  (1  R.  98),  the  circuit  court 
of  the  second  circuit  held: 
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''In  an  action  against  the  maker  by  the  holder  of  a  non-negotiable 
note,  received  by  endorsement  from  the  payee  in  good  faith,  for  value, 
and  before  maturity,  the  maker  is  not  entitled  to  set  oflf  an  independent 
past  due  claim,  purchased  by  him  against  the  payee  of  such  non- 
negotiable  note  after  the  same  had  been  so  transferred  to  such  holder, 
and  before  the  maturity  thereof.'' 

At  page  60,  the  court  say: 

"In  other  words,  there  is  a  right  of  set-off  only  when  a  cross 
demand  exists  between  the  same  parties  at  the  same  time  in  the  same 
right,  and  on  which  either  could,  at  the  time,  maintain  an  action 
against  the  other." 

This  decision  is  in  line  with  Sec.  5071  Rev.  Stat,  heretofore  cited. 
Waterman,  Set-off,  supra;  Pomeroy,  Remedies,  Sec.  198,  et  seq. 

The  case  of  Fuller  v.  Sieigletz,  27  Ohio  St.  355,  seems  to  be  perti- 
nent to  the  question  under  consideration;  I  quote  Syl.  1: 

''The  assignment  of  a  non-negotiable  demand  arising  on  con- 
tract, before  due,  defeats  a  set-off  by  the  debtor  of  an  independent 
cross  demand,  on  which  no  right  of  action  had  accrued  at  the  time  of 
the  assignment." 

The  court,  at  page  361,  quotes  with  apparent  approval  Waterman, 
Set-off  Sec.  99,  where  it  is  said: 

"Until  a  demand  becomes  due  the  set-off  or  counterclaim  may 
be  defeated  by  assignment  by  the  opposite  party  of  his  claim,  though 
the  latter  be  insolvent^  and  his  demand  has  not  been  payable  when  as- 
signed." 

The  court,  in  this  case,  cites  and  quotes  with  approval,  Martin  v. 
KummiUer,  and  Boberis  v.  Carter,  supra,  and  other  cases  from  which 
we  have  heretofore  quoted. 

Defendant's  counsel  claim  an  equitable  set-off  by  reason  of  the 
broken  covenants  for  quiet  enjoyment,  etc.,  in  the  deed  from  Merchant 
to  Ogan.  Many  cases  are  cited  in  support  of  this  contention.  In 
most,  if  not  all  the  cases  so  cited,  the  covenants  for  quiet  enjoyment 
were  broken  on  account  of  the  failure  of  title. 

In  the  case  at  bar,  it  must  be  remembered  that  no  such  claim 
is  made  in  the  pleadings.  I  have  been  unable  to  find  any  averment  or 
allegation  that  any  covenant  for  peaceable  and  quiet  enjoyment  of 
said  premises  had  been  broken.  If  we  turn  to  the  agreed  facts,  we  find 
no  evidence  to  sustain  any  such  claim.  The  transaction  between  Mer- 
chant and  Ogan  had  terminated.  The  deed  from  Merchant  to  Ogan 
had  been  made  and  delivered, — the  cash  payments  and  the  notes  and 
mortgage  evidencing  and  securing  balance  of  purchase  money  for  the 
premises  conveyed,  had  likewise  been  executed  and  delivered.  The  en- 
tire business  of  selling  and  buying  the  lands  had  been  consummated. 
B1  Dec   Vol.  19. 
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The  judgment  sought  to  be  set  off  in  this  case,  did  not  grow  out 
of  or  was  it  in  any  manner  connected  with  this  transaction;  nor  i» 
it  alleged  or  proven  that  the  judgment  of  $700  against  Merchant,  wa» 
the  oflEspring  of  a  broken  covenant  but  was  in  truth  and  fact  the 
result  of  an  action  in  tort.  It  does  not,  in  my  judgment,  under  sach 
circumstances,  become  available  as  an  equitable  set-off,  counterclaim 
or  defense. 

I  agree  with  defendant's  counsel  that  plaintiff  took  these  notes 
subject  to  any  equities  existing  between  the  maker  thereof  and  the 
payee  therein  at  the  time  of  the  assignment.  But,  under -the  agreed 
facts,  what  equities  then  existed!  There  was  at  that  time,  pending 
in  this  court,  an  action  wherein  Ogan  was  plaintiff  and  Merchant  was 
defendant,  in  which  Ogan  was  claiming  damages  against  Merchant 
for  the  unlawful  destruction  of  his  property.  Merchant  had  answered 
denying  all  liability.  The  action  was  one  for  damages  for  tort.  Issue 
had  been  joined.  Whether  this  action  would  terminate  in  a  judgment 
in  favor  of  the  plaintiff,  was  then  problematical.  Under  such  circum- 
stances, we  are  unable  to  see  any  equities  between  the  original  parties 
to  these  notes  that  could,  as  a  legal  or  equitable  set-off,  now  be  asserted 
against  the  assignee  who  acquired  the  notes  for  full  value  seven  months 
before  judgment  was  obtained  in  the  case. 

Again  the  notes  sued  on  were  not  due  when  this  action  for  dam- 
ages was  pending, — ^not  due  when  judgment  was  taken  therein,  and 
for  months  thereafter. , 

If,  then,  no  set-off  or  counterclaim  existed  at  the  time  of  the 
assignment,  none  that  might  thereafter  arise  would,  or  could,  in  our 
opinion,  be  available  as  against  the  rights  of  the  assignee.  In  other 
words  to  be  available  as  a  set-off,  as  against  the  rights  of  the  assignee, 
it  must  be  an  existing  claim  in  presenti  and  not  in  futuro. 

Had  Merchant  remained  the  owner  of  the  notes  and  if  judgment 
had  been  obtained  thereon  by  him  against  Ogan,  then,  in  equity,  one 
judgment  might  have  been  set  off  against  the  other. 

Believing  that  the  conclusions  reached  are  in  harmony  with  the 
authorities,  and  in  accordance  with  the  evidence  upon  which  the  case 
has  been  heard,  there  will  be  a  finding  in  favor  of  the  plaintiff  for 
the  sum  of  $759.63  with  interest  from  April  4,  1904,  at  6  per  cent, 
as  stipulated  in  the  ninth  paragraph  of  the  agreed  statement  of  facts. 

Judgment  accordingly. 


Ullman,  In  re. 

EXECUTORS  AND  ADMINISTRATORS. 

[Ashland  Common  Pleas,  July  20,  1909.] 
In  re  G.  a.  Ullman,  Exr.  Est.  op  Mary  F.  FREaEau 

1.  EZECUTOB  IN  Management  of  Estate  fob  Feoed  Fobm  Cannot  Chabge  the 
Estate  Cost  of  Valuable  Ibifboyements. 

Where  real  estate  is  devised  to  certain  persons,  but  the  executor  is  given 
the  management  and  control  thereof  for  the  benefit  of  the  estate  for 
five  years  after  the  death  of  the  testatrix,  he  may  charge  the  estate 
for  such  repairs  as  were  necessary  to  maintain  the  rental  value  of  such 
real  estate  during  said  period,  but  the  estate  cannot  be  charged  with, 
the  cost  of  valuable  improvements  thereto. 

2.  Executob  Requibed  to  Itemize  Account  of  Rental  of  Business  Block. 

Where  an  executor  has  collected  the  rents  from  a  business  block  and  paicf 
taxes,  insurance  and  repairs  thereon,  his  account  must  show  each  item 
of  such  receipt  and  expenditures,  and  where  he  merely  charges  himself 
with  a  certain  amount  as  the  net  income  therefrom,  he  will  be  required 
to  file  an  itemized  supplemental  account. 

3.  Attobnet  Fees  LiMrrED  to  Payment  of  Negessabt  and  Pbofeb  Sebvioes  to 
Estate. 

The  court  does  not  determine  the  fees  which  an  executor  may  pay  his 
attorney,  but  it  will  only  allow  him  to  charge  the  estate  with  reasonable 
attorney  fees  for  such  services  as  were  necessary  and  proper  in  th^ 
settlement  of  the  estate. 

W.  S.  Kerr,  C.  H.  Workman  and  George  Frey,  Pros.  Atty.,  for 
exceptor,  Ashland  county  commissioners. 

F.  N.  Patterson  and  C.  P.  Winbigler,  for  yilman,  Exr, 

WEYQANDT,  J, 

Mary  P.  Freer  died  July  13,  1901,  leaving  an  estate  of  approxi- 
mately $100,000,  which  is  all  disposed  of  in  ber  will  made  some  years- 
before.  Her  will  was  duly  probated,  and  George  A.  Ullman  qualified 
as-  executor,  and  on  October  14,  1907,  filed  his  first  and  final  account- 
To  this  account  exceptions  were  filed,  and  upon  application,  the  matter 
was  certified  to  this  court  for  hearing.  After  making  sl  number  of  be- 
quests and  devises,  the  testatrix  bequeathed  all  the  residue  of  her  estate- 
to  trustees  for  the  purpose  of  establishing  a  Children's  Home  in. 
and  for  Ashland  county.  It  appears  from  this  account  that  this  resi- 
due amounts  to  $1.44. 

The  commissioners  of  Ashland  county,  who  were  to  act  with  the^ 
trustees  named  in  the  will  in  the  establishment  of  this  home,  filed 
exceptions  to  this  account,  accepting  to  the  allowance  of  attorney's 
fees  paid  to  Judge  Campbell,  Judge  McCray,  and  Senator  Patterson, 
to  the  allowance  of  $9,000,  compensation  to  the  executor  in  addition 
to  the  amount  allowed  him  in  the  will,  to  the  failure  of  the  executor 
to  account  for  all  the  rents,  profits,  and  assets  of  this  estate,  to  his 
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failure  to  account  for  interest  on  funds  in  his  hands  while  acting  as 
executor,  and  to  his  failure  to  file  proper  vouchers  with  his  account. 

The  vouchers  filed  with  this  account  are  merely  receipts  from 
the  various  persons  to  whom  payments  were  made  as  creditors  or 
legatees.  While  these  receipts  are  not  what  are  ordinarily  understood 
to  be  vouchers,  yet  I  know  the  practice  in  many  counties  has  been  for 
the  probate  court  to  furnish  to  executors  and  administrators  just  such 
Vouchers  and  receipts  as  are  filed  with  this  account,  and  nothing  more 
has  usually  been  required.  The  account  itself  briefly  indicates  for 
what  purpose  most  of  these  payments  'were  made,  and  this,  in  con- 
nection with  the  receipts  filed,  I  am  inclined  to  hold  is  a  sufficient 
compliance  with  the  law,  in  view  of  the  well  known  practice  in  many 
of  our  probate  courts. 

Exceptors  also  charge  that  the  executor  has  failed  to  account  for 
all  the  assets,  rents  and  profits  of  this  estate.  The  evidence  falls  short 
of  establishing  any  claim  of  this  kind.  As  nearly  as  I  can  calculate, 
the  rents  and  profits  accounted  for  by  the  executor  amount  to  $11,075.56. 
This  does  not  include  the  sum  of  $1,324.34,  which  is  reported  as  the 
net  income  from  the  Freer  block.  The  evidence  offered  is  mere  opin- 
ion of  the  various  witnesses  as  to  the  probable  income  from  the  several 
properties,  or  the  rental  value  of  the  different  farms.  This  is  too  seri- 
ous a  matter  to  warrant  a  court  indulging  in  a  guess  as  to  the  amount 
for  which  this  executor  should  account.  Therefor,  this  court  will  not, 
upon  the  evidence  offered,  disturb  this  account  on  the  question  of 
Tents  and  profits.  The  same  may  be  said  of  the  chaise  that  the  exec- 
utor has  failed  to  account  for  all  the  assets  of  this  estate  which  came 
into  his  hands.  If  he  has  failed  to  account  for  any  part  of  the  money, 
stocks  or  other  property  pf  the  estate,  the  evidence  fails  to  show  any- 
thing unaccounted  for. 

In  what  I  have  said  on  the  question  of  rents  and  profits,  I  have 
not  taken  into  consideration  the  rentals  of  the  Freer  block.  The  ac- 
<iO\mt  shows  only  a  lump  sum  of  $1,324.34,  which  is  claimed  to  be  the 
rentals  from  this  block,  after  deducting  the  taxes,  insurance,  improve- 
ments and  repairs.  What  those  improvements  or  repairs  were  and 
the  cost  of  the  same  does  not  appear  in  this  account.  Those  interested 
are  asked  to  be  satisfied  with  the  mere  statement  of  a  certain  sum  due 
this  estate  with  no  items  of  either  receipts  or  disbursements  covering 
a  period  of  five  years.  If  this  be  a  sufficient  accounting,  why  was 
this  estate  not  saved  the  expense  of  this  long  account  by  filing  a  state- 
ment that  there  was  the  sum  of  $1.44  remaining  in  the  hands  of  the 
executor  awaiting  the  pleasure  of  these  trustees  and  commissioners, 
who  were  to  erect  a  children's  home  with  the  amount  so  remaining 
after  the  payment  of  all  the  legacies  provided  for  in  this  will.  The 
^evidence  shows  that  one  of  the  business  rooms  in  this  block  rented  for 
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$350  per  year,  another  for  $400  per  year,  and  the  third  room  for  $450 
per  year.  The  rooms  on  the  second  floor  rented  for  $75  each  after 
1904.  Prior  to  that  time,  two  of  them  rented  for  $50  per  year,  each, 
and  the  other  for  $60  per  year.  In  five  years  this  block  yielded  to 
this  executor  and  the  other  owners  of  the  block,  $6,930.  The  executor 
was  entitled  to  one-half  of  this  amount.  The  one-half  of  the  taxes 
for  the  same  years  was  $585.60.  Deducting  the  taxes  from  the  one- 
half  of  $6,930,  leaves  a  balance  of  $2,879.40. 

As  I  have  already  stated,  the  executor  charges  himself  with  the 
sum  of  $1,324.34.  Deducting  this  amount  from  $2,879.40,  leaves  the 
sum  of  $1,555.06,  which,  so  far  as  I  can  discover  from  an  examination 
of  this  account,  the  beneficiaries  of  this  estate  are  expected  to  guesa 
what  has  become  of  it.  The  evidence  shows  that  some  part  of  this 
was  expended  for  repairs  and  improvements  but  the  account  does  not. 
This  executor  received  this  money,  and  these  beneficiaries  are  entitled 
to  know  what  he  did  with  it.  It  will  not  do  to  say  that  it  was  honestly 
expended  and  that  the  estate  received  the  benefits  from  such  ex- 
penditure. The  law  very  wisely  does  not  leave  these  matters  wholly^ 
to  the  judgment  and  honesty  of  an  executor  or  administrator.  Stand- 
ards of  honesty  may  differ,  and  those  interested  in  an  estate  cannot 
be  bound  by  the  judgment  and  discretion  of  an  executor  or  adminis- 
trator unless  it  has  been  so  wisely  exercised  as  to  command  the  approval 
of  the  court  to  which  he  is  required  to  give  an  account  of  his  steward- 
ship. How  can  a  court  know  or  pass  upon  these  matters  intelligently 
when  nothing  appears  in  the  account  to  advise  the  .court  how  or  for 
what  purpose  the  assets  of  this  estate  have  been  expended.  We  gather 
from  the  evidence  that  this  executor  has  books  which  would  explain 
these  expenditures.  The  intent  of  the  law  is  that  these  things  should  appear 
in  the  account  for  the  information  of  those  interested  and  not  locked 
up  in  the  strong  box  of  the  executor.  This  law  is  intended  not  only 
for  the  protection  of  the  estate,  but  for  the  protection  of  the  executor^ 
his  heirs  and  bondsmen,  when  he  is  no  longer  here  to  explain  what 
might  otherwise  appear  to  be  a  misappropriation  of  the  funds  of  the 
estate.  This  account  is  insufficient  in  this  respect,  and  a  supplemental 
account  must  be  filed  within  thirty  days  itemizing  the  receipts  and 
expenditures  from  and  for  the  Freer  block. 

The  executor  was  called  as  a  witness  but  he  refused  to  testify  because 
he  is  under  indictment  for  embezzling  the  funds  of  this  estate.  This  is  a 
privilege  or  right  the  law  allows  him,  and  he  has  a  right  to  avail  himself 
of  it  if  he  so  desires.  It  appears  from  the  evidence  that  he  is  the  only 
person  that  might  be  able  to  explain  some  of  the  matters  in  dispute  in 
this  account.  This  explanation  is  withheld  because  he  chooses  rather 
to  take  advantage  of  the  privilege  the  law  allows  him.  This  is  a  con- 
stitutional right,  and  no  court  can  invade  this  right  by  requiring  any 


Ashland  Common  Pleas. 

citizen  to  be  a  witness  against  himself  when  charged  with  crime.  Under 
such  circumstances  it  is  difficult  for  me  to  find  fault  with  the  executor, 
but  I  will  take  occasion  to  say  that  Judge  McCray  and  Senator  Pat- 
terson are  also  under  indictment  for  the  same  offense,  but  they  have 
not  hesitated  to  take  the  witness  stand  and  testify  in  this  hearing.  If 
a  man  feels  justified  in  what  he  has  done,  he  naturally  seeks  the  first 
opportunity  to  make  public  explanation  of  his  acts  and  conduct  when 
his  honesty  and  integrity  are  assailed.  I  sincerely  hope  and  trust 
that  this  executor  may  be  innocent  of  any  criminal  intent  in  this 
matter,  but  I  am  equally  free  to  say  that  his  conduct  does  not  imprcB 
one  that  he  has  an  abiding  faith  in  his  ability  to  honestly  and  mtelli- 
gently  account  for  his  stewardship,  nor  does  it  commend  him  to  the 
favorable  consideration  of  this  court  when  called  upon  to  find  that 
his  services  in  the  administration  of  this  estate  were  of  extraordinary 
Talue. 

The  testatrix  devises  her  one-half  interest  in  the  Freer  block  to 
the  four  sons  of  her  brother-in-law.    These  sons,  as  I  understand  it. 
already  owned  the  other  undivided  one-half  as  heirs  or  devisees  of 
their  father.    The  executor  was  required  by  the  will  to  give  possession 
•within  five  years  after  the  death  of  the  testatrix,  and  until  he  yielded 
up  possession  to  these  devisees,  I  think  it  was  his  duty  to  pay  his  share 
of    all    repairs    necessary    to    maintain    the    rental    values   of  these 
rooms  as  they  were  at  the  death  of  the  testatrix,  and  the  estate  is 
properly  chargeable  with  the  costs  of  these  repairs.    Beyond  that  he 
had  no  right  to  go.    He  could  not  improve  this  block  for  the  benefit 
of  the  devisees.    This  difference  is  apparent  between  the  improvements 
made  on  the  Freer  block  and  the  improvements  made  on  one  of  the 
farms  of  the  testatrix.     The  improvements  made  on  the  barn  on  the 
farm  would  naturally  enhance  the  value  of  the  farm  when  it  was  sold 
later,  and  the  estate  would  be  benefited  to  that  extent.     The  estate 
•derived  no  benefit  whatever  from  the  improvements  made  on  the  Freer 
block;  at  least  the  executor  has  in  no  way  shown  to  this  court  that 
the  estate  derived  any  benefits  from  these  improvements.    No  higher 
rents  were  obtained  and  there  is  no  showing  that  the  rents  would  have 
been  diminished  if  these  improvements  had  not  been  made.      What 
were  these  improvements?     Senator  Patterson  testifies  that  there  were 
new  fronts  put  in  all  these  rooms  on  the  first  floor,  and  the  back  room 
of  the  bank  was  repaired ;  they  put  in  a  new  floor  in  the  bank  and  new 
fixtures,  and  a  new  safe,  and  he  thinks  a  new  vault;  everything  inside 
was  new;  a  new  mosaic  floor  put  in;  new  carpet  in  the  back  room, 
new  plumbing,  and  walls  redecorated.  No  other  conclusion  can  be  drawn 
from  the  evidence  than  that  all  these  improvements  were  paid  for,  out 
of  the  estate  of  Mary  F.  Freer — that  is  the  one-half  of  the  cost  was 
borne  by  this  estate.    How  was  this  estate  benefited  by  such  improve- 


Ullman,  In  re. 

ments,  when  the  block  was  specifically  devised  to  Freer  brothers!  They 
alone  profit  by  this  expenditure  of  money,  and  this  estate  should  bear 
no  part  of  the  cost  of  same.  It  would  be  a  most  unconscionable  rule 
of  equity  that  would  charge  up  the  expense  of  improving  the  property 
of  this  bank  to  the  orphans  of  Ashland  county.  The  evidence  does  not 
satisfactorily  disclose  what  the  cost  of  these  improvements  was,  but  the 
supplemental  account  which  the  executor  will  be  inquired  to  file  will 
afford  this  explanation.  Whatever  these  improvements  cost  must  be 
credited  to  this  estate  and  the  executor  charged  with  that  amount. 

Exceptors  also  ask  that  the  executor  be  charged  with  interest  on 
the  cash  balances  on  hand,  at  the  end  of  each  year.  There  is  no  show- 
ing that  he  received  any  interest  on  any  of  the  funds  of  this  estate, 
and  the  will  permitted  him  to  withhold  distribution  of  the  greater 
part  of  this  estate  for  five  years,  and  there  does  not  appear  in  the  will 
any  intention  on  the  part  of  the  testatrix  that  he  should  account  for 
interest  while  distribution  was  delayed.  Nevertheless,  if  he  loaned  any 
part  of  the  funds  of  this  estate,  while  the  will  contest  was  pending,  or 
while  in  his  hands  awaiting  distribution,  he  should  be  charged  with 
the  interest  received.  As  I  have  already  said,  the  evidence  does  not 
show  that  this  has  been  done,  therefore  the  exceptions  to  this  must 
be  overruled. 

Exceptions  are  filed  to  the  various  allowances  for  attorney's  fees; 
separate  exceptions  being  taken  to  each  and  all  of  the  items.  I  shall, 
however,  for  the  sake  of  brevity,  treat  this  allowance  as  one  sum.  The 
aggregate  of  the  several  items  is  $9,557.20.  Of  this  amount  $2,400  was 
allowed  to  Judge  Campbell,  but  he  has  withdrawn  all  claim  to  any 
part  of  this,  so  that  said  claim  will  be  charged  against  this  executor. 

The  remainder  $7,157.20  was  paid  to  Judge  McCray  and  Senator 
Patterson,  for  legal  services  in  the  action  to  contest  this  will,  and  gen- 
erally for  all  services  rendered  this  executor  in  the  settlement  of  this 
estate.  It  is  always  prudent  to  secure  the  advice  of  an  attorney  in  the 
settlement  of  an  estate,  because  executors  and  administrators  are  not 
usually  men  learned  in  law,  and  difficult  questions  frequently  arise  in 
the  administration  of  estates,  which  may  sooner  or  later  involve  the 
estate  in  costly  litigation  if  the  executor  or  administrator  through 
ignorance  of  the  law,  should  go  astray.  At  the  same  time  the  estate 
must  not  be  needlessly  burdened  with  the  payment  of  exorbitant  and 
unnecessary  attorney's  fees.  The  executor  must  observe  the  same  pre- 
caution and  exercise  the  same  sound  discretion  in  this  as  in  the  allow- 
ance of  any  other  claim  against  the  estate.  The  court  will  examine 
into  these  matters  as  carefully  as  into  any  other  arising  in  the  settle- 
ment of  the  estate.  The  court  cannot  control  what  an  executor  or  ad- 
ministrator may  choose  to  pay  for  legal  services,  but  it  will  not  permit 
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the  estate  to  be  chained  with  unreasonable  fees.  In  other  words  the 
court  does  not  fix  the  amount  of  the  attorney's  claim  against  the 
executor  but  it  will  determine  the  amount  it  will  allow  the  executor 
to  charge  the  estate  with,  although  the  amount  paid  by  the  executor 
to  his  legal  advisor  may  be  largely  in  excess  of  the  amount  deemed  by 
the  court  to  be  reasonable.  This  is  just  and  right  because  the  services 
rendered  by  the  attorney  may  be  more  valuable  to  the  executor  than 
to  the  estate.  When  he  accepts  the  trust  he  is  charged  with  the  faith- 
ful administration  of  that  trust  before  he  is  entitled  to  compensation. 
He  may  also  become  liable  on  his  bond  if  he  fails  to  administer  the 
estate  according  to  law.  For  these  reasons  and  others  that  will  sug- 
gest themselves,  the  services  of  an  attorney  may  be  valuable  to  the 
executor,  but  of  little  or  no  value  to  the  estate.  The  courts,  however, 
do  not  always  keep  this  distinction  in  mind  when  making  an  allow- 
ance to  an  administrator  or  executor  for  the  service  of  an  attorney 
in  the  settlement  of  estates. 

This  will  was  attacked  by  some  disappointed  relatives,  and  the 
executor  assumed  the  burden  of  defending  or  maintaining  it.  He  was 
successful  and  now  asks  that  the  estate  be  charged  with  the  fees  of  the 
attorneys  employed  by  him  to  defend  the  will.  It  is  urged  upon  the 
court  that  Mr.  XJUman  deserves  great  credit  for  voluntarily  assuming 
the  defense  of  this  will  for  the  benefit  of  others  who  would  not  have 
shared  in  this  estate  but  for  the  will.  It  does  not  appear  that  the 
commissioners,  the  school  board  or  the  churches  of  Ashland  manifested 
much  interest  in  this  will  contest,  although,  if  the  will  had  been  set 
aside  they  would  have  lost  the  legacies  which  have  since  been  paid 
them  by  virtue  of  this  will.  In  view  of  the  fact  that  this  will,  as  Mr. 
UUman  construed  it,  as  appears  from  his  account,  gave  him 
more  than  $18,000,  thereby  making  him  very  largely  the  chief  bene- 
ficiary of  this  will,  this  court  is  unable  to  find  that  the  motive  which 
prompted  him  to  assume  the  contest  of  this  will  was  wholly  the  result 
of  an  unselfish  desire  to  protect  and  maintain  the  rights  of  others. 
However,  as  I  have  said,  this  will  was  sustained  and  the  estate  of  ,Mar\' 
F.  Freer  distributed  as  she  had  directed,  and  I  am  inclined  to  allow 
him  a  reasonable  amount  for  the  services  of  his  attorneys  rendered  in 
the  action  to  set  aside  the  will,  as  well  as  for  other  services  rendered 
him  in  the  settlement  of  this  estate.  It  appears  from  the  evidence  that 
he  contracted  and  agreed  to  pay  Judge  McCray  $3,500,  for  his  services 
if  the  will  was  sustained.  The  will  was  sustained  and  Judge  McCray 
is  entitled  to  his  pay  according  to  the  contract,  so  far  as  this  court  is 
concerned,  but  this  estate  cannot  be  charged  with  any  such  sum  for 
the  services  so  r^mdered  by  Judge  McCray.  Outside  of  this  will  con- 
test, I  think  the  services  rendered  by  Judge  McCray  were  trifling. 
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in  view  of  the  fact  that  the  executor  had  already  secured  the  servioes 
of  able  counsel  to  direct  and  advise  him  as  to  other  questions  that 
might  aris^  in  the  collection  and  disbursement  of  the  assets  of  this 
estate.  If  Mr.  UUman's  business  ability  was  such  as  to  command  the 
extravagant  compensation  allowed  him  by  the  testatrix  for  the  settle- 
ment of  her  estate,  I  can  see  very  little  use  for  the  services  of  an  at- 
torney except  in  the  cases  of  the  will  contest  and  the  suit  on  the  claim 
of  Fanny  Gilbert. 

A  suit  to  contest  a  will  is  always  an  important  one,  and  when 
the  mental  capacity  of  the  testator  is  questioned,  it  is  usually  a  dif- 
ficult one  to  prepare  and  try,  because  the  testimony  of  expert  physi- 
cians must  be  secured  as  well  as  met  in  the  trial  of  the  case.  No  one 
who  has  not  gone  through  the  preparation  of  a  case  of  this  kind  can 
realize  or  appreciate  tiie  labor  required  to  properly  prepare  for  trial, 
and  in  this  case  we  must  assume  that  the  proper  preparation  was 
made  because  the  defense  was  successful.  People  generally  measure  a 
lawyer's  services  by  what  they  see  in  the  court  room,  when  the  work 
done  there  usually  represents  but  a  small  part  of  the  work  actually 
done.  The  successful  trial  of  a  law  suit  'does  not  depend  so  much 
upon  the  conduct  of  the  trial  in  court  as  upon  the  thoroughness  of  the 
preparation  beforehand.  The  undisputed  evidence  in  this  case  shows 
that  McCray  and  Patterson  spent  much  time  in  interviewing  witnesses, 
looking  -after  the  taking  of  depositions,  and  the  investigation  of  ques- 
tions of  law  that  would  be  likely  to  come  up  in  trial.  All  of  these 
things  should  be  done  in  the  preparation  of  a  case  for  trial,  and  were 
done  in  this  instance.  Tlje  five  days  consumed  in  the  trial  of  this 
case  represent  but  a  small  part  of  the  labors  of  these  attorneys  in  this 
case.  For  all  of  this  they  are  entitled  to  compensation,  and  their  serv- 
ices while  in  their  ofiices  engaged  in  the  preparation  of  their  case 
is  just  as  valuable,  as  the  services  rendered  in  the  court  room  during 
trial. 

Attorneys  were  called  to  testify  as  to  the  value  of  the  services  ren- 
dered by  Judge  McCray  and  Senator  Patterson  to  this  executor.  They 
fix  the  value  of  the  services  of  the  former  at  $500  per  day,  and  of  the 
latter  at  $400  per  day.  As  to  this  evidence  it  is  sufficient  to  say  that 
such  compensation  for  attorney's  services  in  this  part  of  the  state  is 
never  met  with  in  actual  practice  and  finds  no  support  save  alone  in 
the  active  and  fertile  imagination  of  the  expert  witness.  Such  fees 
for  such  services  are  grossly  unreasonable  as  measured  by  the  fees 
honestly  obtained  by  practicing  attorneys  in  this  section  of  the  state, 
and  in  no  reported  case  that  I  have  examined,  have  any  such  fees  been 
allowed  for  similar  services  even  in  larger  estates  and  where  the  ability 
of  the  attorneys  would,  at  least,  compare  favorably  with  that  of  the 
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attorneys  claiming  these  fees  in  this  matter.  Many  people  have  come 
to  regard  an  attorney's  license  to  practice  as  a  license  to  commit  grand 
larceny  with  impunity,  and  such  transactions  as  this,  unfortunately 
support  this  slander  against  a  profession  that,  for  honesty  and  in- 
tegrity, ought  to  rank  first  of  all.  Senator  Patterson  acted  as  counsel 
for  this  executor  throughout  the  settlement  of  this  estate,  and  is 
therefore  entitled  to  a  larger  fee  than  Judge  McCray.  As  has  been 
urged  by  counsel,  the  Children's  Home  ought  not  to  be  compelled  to 
bear  the  entire  burden  of  maintaining  this  will  nor  the  entire  expense 
of  administration.  In  some  respects  this  is  true ;  but  some  of  the  bene- 
ficiaries of  this  will  would  have  taken,  by  operation  of  law,  a  larger 
share  of  this  estate  than  they  receive  under  this  will.  Certainly  they 
were  not  interested  in  maintaining  this  will,  and  ought  not  to  pay 
any  part  of  the  expense  of  doing  so.  Many  other  legatees  receive  only 
small  sums,  and  have  already  received  their  legacies,  and  will  not 
now  be  charged  with  any  part  of  these  expenses.  It  appears  from 
this  account  and  the  will,  that  the  Children's  Home  has  already  re- 
ceived a  farm  of  ninety-four  acres  in  addition  to  the  $1.44.  This  farm 
is  probably  worth  $8,000  to  $10,000,  and  was  appraised  at  something 
over  $7,000.  Outside  of  those  who  would  have  been  entitled  to  a  share 
in  this  estate  if  there  would  have  been  no  will,  the  Children's  Home 
and  this  executor  are  the  chief  beneficiaries,  and  upon  them  must  fall 
the  burden  of  these  expenses.  The  executor  has  already  paid  Judge 
McCray  what  he  contracted  to  pay  him,  and  to  Senator  Patterson  what 
he  thought  his  services  were  reasonably  worth,  and  so  far  as  this  court 
is  concerned,  I  will  not,  nor  have  I  any  right  to  disturb  their  settle- 
ment, but  this  executor  will  be  allowed  to  charge  this  estate  for  the 
services  of  Judge  McCray  the  sum  of  $1,000,  and  Senator  Patterson 
for  his  services,  the  sum  of  $1,500,  and  no  more.  In  respect  to  these 
items  in  this  account,  he  has  credited  himself  with  the  sum  of  $7,157.20. 
I  find  that  this  estate  should  be  charged  with  but  $2,500,  and  this 
estate  must,  therefore,  have  credit  for  the  difference  between  these 
amounts,  or  the  sum  of  $4,657,110,  and  this  executor  is  accordingly 
charged  with  said  amount. 

Testatrix,  by  her  will  allows  to  this  executor  10  per  cent  of  the 
appraised  value  of  her  estate  as  compensation,  and  further  provides 
that  after  the  first  year  he  shall  have  such  additional  compensation 
for  managing  her  estate  as  shall  be  reasonable. 

The  appraised  value  of  this  entire  estate  is  $93,632.99.  Under 
the  will  this  executor  takes  10  per  cent  of  this  amount,  or  $9,363.20. 
In  additional  to  this  he  charges  this  estate  $9,000  under  the  further 
provision  of  the  will  that  he  shall  be  allowed  such  further  compensa- 
tion for  managing  the  estate  after  the  first  year  as  may  be  reasonable. 
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Exceptors  claim  that  the  additional  compensation  charged  is  unrea- 
sonable and  that  he  ought  to  account  for  the  diflPerence  between  a 
reasonable  additional  compensation  and  the  additional  compensation 
-charged.  What  then  is  a  reasonable  compensation  for  the  manage- 
ment of  this  estate  after  the  first  year!  I  am  unable  to  find  that  the 
jservices  of  this  executor  were  materially  different  from  those  ordinarily 
required  of  persons  serving  in  like  capacity.  It  is  true  that  this  estate 
was  much  larger  than  estates  usually  are  in  this  county,  but  the  law 
takes  care  of  that  by  allowing  to  executors  compensation  in  propor- 
tion to  the  amount  of  the  estate.  The  compensation  provided  for  the 
executor  by  the  testatrix  is  excessively  large,  and  much  more  than  this 
court  would  allow  him  were  it  not  for  the  will.  I  feel  that  some  addi- 
tional compensation  must  be  allowed  him,  because  the  testatrix 
has  said  that  it  should  be  done,  and  I  must  obey  her  direction.  I 
know  of  no  better  rule  to  follow  in  determining  what  this  additional 
compensation  should  be  than  the  rule  fixed  by  Sec.  6188  Rev.  Stat. 
This  executor  collected  and  disbursed  $43,313.70.  The  statutory  com- 
pensation would  amount  to  $986.27,  and  this  is  all  this  court  can  allow 
liim  by  way  of  additional  compensation.  Were  it  not  for  this  will 
it  is  doubtful  whether,  under  the  law,  this  executor  should  be  allowed 
anything  for  his  services.  In  brief,  his  account  may  be  summed  up  in 
these  words: 

''I  have  collected,  in  round  numbers,  $43,000.  I  have  paid  out  the 
legacies,  paid  attorneys,  $9,500,  taken  over  $18,000  for  myself,  and 
now  have  left  $1.44,  with  which  the  commissioners  may  build  a  Chil- 
dren's Home." 

With  this  balance  staring  one  in  the  face,  should  this  court  say, 
'**Well  done  good  and  faithful  servant,"  or  ''take  from  him  the  talent 
which  he  already  has"?  I  shall  do  neither,  but  content  myself  with 
sustaining  these  exceptions  to  the  extent  already  indicated.  It  is  the 
duty  of  courts  to  jealously  guard  the  administration  of  estates,  and 
the  Ullman  method  of  administration  of  estates  cannot  be  too  severely 
condemned.  This  woman  intended  that  a  substantial  portion  of  her 
estate  should  be  devoted  to  the  erection  of  a  home  for  the  orphans  of 
Ashland  county — a  home  that  would  indeed  be  a  monument  to  her 
memory.  Her  benevolent  intentions  were  thwarted  by  the  squander- 
ing of  her  estate.  If  she  intended  the  result  reached  by  this  exec- 
utor, she  certainly  has  perpetrated  a  grim  joke  upon  the  people  of  this 
county.  Who  but  this  executor  believes  that  she  had  in  mind  a  $1.44 
home  for  the  unfortunate  children  of  her  county.  This  shameful 
extravagance  in  the  administration  of  estates  must  cease,  and  confi- 
dence in  our  courts  be  restored. 

To  summarize,  the  balance  d\\e  this  residuary  legatee,  I  find  to 
te  as  follows: 
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Balance  due,  as  shown  by  the  account  of  executor.  .$      1.44 

Claim  of  Judge  Campbell  withdrawn 2400.00 

Overcharge  on  fees  to  McCray  and  Patterson 4657.20 

Overcharge  by  executor  for  compensation   8013.75 

Total     $15072.37 

To  this  amount  must  be  added  when  ascertained,  the  one-half  of 
the  total  cost  of  the  improvements  made  on  the  Freer  block.  As  stated 
before,  the  executor  must  file  a  supplemental  account  itemizing  the 
receipts  and  expenditures  in  connection  with  the  Freer  block,  and  from 
this  we  can  ascertain  the  costs  of  these  improvements.  This  must  be 
done  within  thirty  days,  and  exceptions  thereto  may  be  filed  within 
ten  days  thereafter,  and  for  that  purpose  this  matter  is  continued  for 
further  hearing  upon  that  question  alone.  I  have  found  that  $1,555.06 
of  the  rentals  of  this  block  are  accounted  for  by  the  executor,  and 
should  he  fail  to  file  a  proper  supplemental  account  within  the  time 
allowed  him,  he  will  be  further  charged  with  said  sum,  and  the  amount 
found  due  this  residuary  legatee  fixed  at  the  sum  of  $16,627.43.  The 
executor  must  be  charged  personally  with  the  costs  of  this  hearing. 

On  Exceptions  to  Supplemental  Account. 

In  the  former  hearing  of  this  matter,  the  executor  was  required  to 
file  a  supplemental  account  setting  out  an  itemized  statement  of  the 
receipts  and  expenditures  from  the  Freer  block.  This,  he  has  done  to 
the  entire  satisfaction  of  this  court,  because  it  is  such  an  account  as  the 
law  requires  of  executors  and  administrators  for  the  information  and 
benefit  of  those  interested  in  an  estate.  Exceptions  have  been  filed  to 
certain  items  of  this  supplemental  account,  and  from  what  I  stated  in 
my  former  opinion,  certain  of  these  exceptions  must  be  sustained  for 
the  reason  that  the  expenditures  excepted  to  are  for  improvements 
to  this  property  rather  than  for  necessary  repairs. 

Exceptions  are  filed  to  two  items  of  $5,  for  hauling  sand,  and 
$11.50,  for  brick.  It  appears  from  the  evidence  that  a  part  of  the 
foundation  wall  of  this  building  had  fallen  in,  and  the  sand  and  brick 
were  used  in  repairing  the  same.  The  exceptions  to  these  two  items  are 
overruled.  The  commissioners  except  to  the  allowance  of  the  item  of 
$274.10  for  a  new  roof.  At  the  time  of  the  opera  house  fire,  the  roof 
of  this  building  was  damaged  to  such  an  extent  that  the  insurance  com- 
panies adjusted  the  loss,  and  paid  to  the  executor  substantially  what 
it  cost  to  put  on  the  new  roof.  Exceptions  to  this  item  will  be  over- 
ruled. 

As  to  the  item  of  $184.93,  for  a  new  furnace  and  chimney  it  ap- 
pears from  the  evidence  that  the  old  furnace  had  become  practically 
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worthless  and  furnished  more  smoke  than  heat  to  the  occupants  of  the 
building,  and  this  was  its  condition  at  and  before  the  death  of  Mary 
Freer.  From  the  evidence  it  appears  that  the  old  furnace  lasted  about 
ten  years,  and  as  this  estate  had  the  benefit  of  this  furnace  for  five 
years,  I  think  it  would  be  equitable  and  just  that  one-half  of  the  cost 
of  this  new  furnace  should  be  charged  in  this  supplemental  acoount, 
the  estate  being  charged  with  but  one-half  of  the  amount  of  the  items 
allowed  therein. 

The  exceptions  to  all  the  other  items  are  sustained  for  the  rea- 
son that  they  appear  to  be  improvements  rather  than  necessary  repairs. 
Throughout  this  account  there  are  many  items  for  wall  paper,  painting, 
hardware,  and  repairs  of  various  kinds  which  I  think  are  all  that  this 
estate  should  be  charged  with.  Some  claim  is  made  that  the  rents 
of  the  upstairs  rooms  were  increased  because  of  some  of  these  improve- 
ments. This  may  be  true  in  part,  but  Oeoi^e  Freer,  who  was  cer- 
tainly a  very  fair  and  honest  witness,  says  that  there  was  a  general 
advance  of  rents  in  Ashland,  and  I  think  whatever  increase  of  rents 
there  was,  was  due  to  this  rather  than  to  certain  improvements,  which 
^pere,  no  doubt,  very  acceptable  to  the  tenants,  but  not  of  sufficient 
importance  to  warrant  the  claim  that  the  increase  in  rents  was  wholly 
due  thereto. 

In  my  former  finding,  the  executor  was  charged  with  the  sum 
of  $15,072.37,  exclusive  of  what  might  be  found  unaccounted  for  from 
the  rents  of  the  Freer  block.  It  is,  therefore,  the  finding  of  this  court 
that  there  is  due  the  residuary  legatees,  the  commissioners  and  the 
trustees  for  the  Children's  Home,  as  follows: 

Balance  by  former  finding  $15,072.37 

C.  W.  Rolling,  furnace  and  chimney,  1-2...$  92.47 

Soles  Bros.,   plumbing    17.40 

McCready  Hardware  Co.,  glass   103.00 

Shearer,  Kagey  &  Co.,  front 205.00 

McCready  Hardware  Co.,  skylight,  glass...  105.30 

Christ  Jensen,  frescoing 340.00 

Soles  Bros.,  plumbing  105.00 

Thomas,  papering  and  painting 46.25 

Beach  &  Brown,  wall  paper 25.00 

Thos.  McNeeley,  bank  front 225.45 

Ashland  Hardware  Co.,  stove  30.23 

Total     $1,295.10 

One-half  of  $1,295.10,  said  estate  having  paid  but 

one-half  of  said  items $^     647.55 

Total    $15,719.92 
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Interest  from  Oct.  14,  1907,  to  July  20,  1909 .$  1,666.31 


Whole  amount  of  judgment  to  date $17,386.23 

It  being  conceded  that  all  other  legacies  have  been  paid  in  fnll^ 
and  tJiat  whatever  amotmt  is  found  due  from  the  executor  is  to  be  used 
to  erect  a  children's  home  for  Ashland  county,  it  is  ordered  that  within 
thirty  days  from  this  date,  said  executor  pay  over  to  the  commissioner 
of  Ashland  county,  said  sum  of  $17,386.23,  with  interest  at  6  per  cent 
from  this  date,  to  wit:  July  20,  1909,  and  that  Geoi^e  A.  Ullman, 
personally  pay  all  the  costs  in  the  hearing  on  the  exceptions  to  this 
account  and  execution  is  awarded  therefore. 

Motion  for  new  trial  overruled.  Judgment  and  decree  to  date 
from  July  20,  1909. 


ATTACHMENT— JUSTICE  OF  THE  PEACE— PROCESS, 

[Hamilton   Common   Pleas,   July,   1908.] 
Northern  Pacific  Ry.  v.  Jacob  Baum. 

JuBisDicnoN  OP  J.  P.  IN  Attachment  against  Nonresident  Railway  Com- 
panies AcQuntia)  bt  Levy  on  Goods  and  Pubucation. 
Under  Sees.  6489  and  6496  Rev.  Stat  authorizing  issue  of  attachment 
against  nonresident  corporations  and  prescribing  mode  of  service  there- 
on, a  Justice  of  the  peace  obtains  Jurisdiction  by  publication  and  attach- 
ment of  the  goods  of  a  foreign  railway  corporation,  notwithstanding 
its  president  does  not  reside  in,  and  its  road  does  not  enter,  his  town- 
ship, and  it  cannot  be  served  with  process  as  required  by  Sec.  647& 
Rev.  Stat,   in   cases  of  actions  against  railway  companies. 

Error  to  justice  of  the  peace. 

Harmon,  Colston,  Goldsmith  &  Hoadly,  for  plaintiff  in  error. 
J.  B.  Derbes  and  Victor  Abraham,  for  defendant  in  error. 

SWING,  J. 

The  plaintiff  in  error,  the  Northern  Pacific  Railway  Company,  is 
a  foreign  corporation  foreign  to  the  state  of  Ohio,  and  has  no  railroad 
located  in  Ohio,  and  the  president  of  the  company  does  not  reside  in 
Ohio.  The  defendant,  Jacob  Baum,  doing  business  as  J.  Baum  Safe 
&  Lock  Co.,  at  Cincinnati,  Hamilton  county,  Ohio,  commenced  an  action 
in  1907  before  a  justice  of  the  peace  in  and  for  Cincinnati  township. 
Hamilton  county,  Ohio,  against  the  said  the  Northern  Pacific  railway, 
to  recover  the  sum  of  $24,  and  filed  an  affidavit  in  attachment.  Sum- 
mons was  issued  and  an  order  of  attachment,  and  the  summons  was 
served  upon  an  alleged  agent  of  the  company,  no  other  officer  beingr 
found  in  Hamilton  county,  Ohio,  and  the  order  of  attachment  was  levied 
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on  certain  properties  of  the  said  the  Northern  Pacific  Railway  Company 
found  in  said  Cincinnati  township. 

A  motion  was  made  by  the  Northern  Pacific  Railway  Company 
before  the  justice  of  the  peace  to  set  aside  the  service  of  summons  and 
the  levy  in  attachment,  and  upon  hearing  thereof  the  justice  of  the 
peace  sustained  the  motion  to  set  aside  the  service  of  summons,  but 
overruled  the  motion  to  set  aside  the  levy  and  attachment,  holding  that 
said  railway  company  might  be  sued  in  an  attachment  proceeding,  notice 
being  given  by  publication  as  in  other  cases  of  nonresidents. 

The  railway  company  filed  a  petition  in  error  in  this  court  to  re- 
verse the  judgment  of  the  justice  of  the  peace  in  overruling  the  motion 
to  set  aside  the  levy  and  attachment.  It  is  claimed  by  the  plaintiff  in 
error  that  the  justice  of  the  peace  had  no  jurisdiction  in  this  case  to 
entertain  the  action,  even  in  attachment,  against  the  Northern  Pacific 
Railway  Company,  for  the  reason  that  under  the  law  of  Ohio  suit  can- 
not be  brought  against  a  railway  company  before  a  justice  of  the  peace, 
whether  it  be  a  foreign  or  a  domestic  corporation,  the  president  of 
which  does  not  reside  in  the  township  or  the  road  of  which,  whether 
owned  or  leased,  does  not  go  through  the  township.  It  is  claimed  that 
in  this  respect  railway  companies  are  in  a  different  situation  under  our 
statutes  from  other  corporations  or  persons. 

Section  6478  Rev.  Stat.,  as  to  actions  before  justices  of  the  peace 
against  railroad  companies,  is  in  part  as  follows : 

**Suit  may  be  brought  before  a  justice  of  the  peace  against  any 
railroad  company,  in  the  township  in  which  the  president  of  the  com- 
pany may  reside,  or  in  any  township  into  or  through  which  the  road 
owned  or  leased  by  said  company  may  be  located,  whether  such  com- 
pany be  foreign  or  created  under  the  laws  of  this  state,  and  whether 
the  charter  thereof  prescribes  the  place  where  suits  must  be  brought 
against  it,  or  the  manner  or  place  of  service  or  process  thereon,  ^^  etc. 

The  contention  of  the  plaintiff  in  error  Ms  that  Sec.  6478  is  the 
only  section  of  our  statute  which  gives  jurisdiction  to  justices  of  the 
peace  to  entertain  an  action,  whether  it  be  in  attachment  or  not,  against 
a  railway  company,  whether  foreign  or  domestic ;  and  that  the  provisions 
of  such  sections  as  to  service  and  summons  are  the  only  provisions 
of  our  law  applicable  to  actions  before  justices  of  the  peace  against 
railway  companies ;  and  that  there  is  no  provision  of  our  statutes  giving 
to  justices  of  the  peace  jurisdiction  in  an  action  against  a  foreign  rail- 
way corporation  which  cannot  be  served  with  summons  in  pursuance 
of  Sec.  6478  Rev.  Stat.  In  support  of  their  contentions  they  cite  the 
case  of  North  v.  Railway y  10  Ohio  St.  548.  In  that  case  it  is  said  by  the 
court : 

'*In  an  action  brought  against  the  railroad  company  before  a  jus- 
tice of  the  peace  the  mode  of  servnce  of  summons  upon  the  company. 
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prescribed  by  the  act  of  March  21,  1850,  'directing  the  manner  ol  serv- 
ing mesne  process  against  railroad  companies'  2  Curwen  1538  [see  Sec. 
6478  Rev.  Stat.],  is  exclusive  of  any  and  all  other  modes. 

**The  mode  for  the  service  of  summon^  upon  corporations,  in  ac- 
tions brought  against  them  before  a  justice  of  the  peace,  prescribed  in 
Sec.  15  of  the  act  of  March  14,  1853,  *of  the  jurisdiction  and  procedure 
before  justices  of  the  peace,'  etc.,  3  Curwen  2055  [see  Sec.  6477  Rev. 
Stat.]  is  not  applicable  in  suits  against  railroad  companies." 

This  decision  does  clearly  hold  that  the  provisions  of  the  statutes 
for  the  service  of  summons  upon  corporations  generally,  are  not  ap- 
plicable to  an  action  against  a  railway  corporation  before  a  justice  of 
the  peace.  No  question,  however,  involving  the  service  in  an  attach- 
ment was  raised  or  determined.  But  in  the  case  of  Squire  v.  Railway, 
25  O.  C.  C.  30  (1  N.  S.  354),  it  is  held  as  follows: 

,'*The  jurisdiction  of  justices  of  the  peace  in  actions  against  rail- 
way companies  is  defined  and  limited  by  Sec.  6478  Rev.  Stat.,  which 
provides  that  such  an  action  may  be  brought  before  a  justice  of  the 
peace  in  the  township  in  which  the  president  of  the  company  may  re- 
side or  in  any  township  into  or  through  which  the  road  owned  or  leased 
by  such  company  may  be  located." 

Section  584  Rev.  Stat.,  which  provides  that  where  a  summons  issued 
by  a  justice  of  the  peace  against  a  leaseholder  or  freeholder  resident 
of  the  county  accompanied  with  an  order  to  attach  property  the  juris- 
diction of  which  is  coextensive  with  the  coimty,  does  not  include  railway 
companies ;  hence  a  justice  of  the  peace  has  no  jurisdiction  of  the  action 
against  a  railway  company  whose  foad  does  not  enter  the  township  and 
whose  president  is  not  a  resident  therein,  although  the  siunmons  in 
the  action  is  accompanied  by  an  order  of  attachment. 

The  court  says  in  the  report  of  the  case,  which*  is  brief,  page  31 : 

**The  railroad  company  filed  its  petition  in  error  in  the  court  of 
common  pleas  to  reverse  said  judgment  (the  judgment  of  the  justice 
of  the  peace),  on  the  ground  that  the  justice  of  the  peace  had  no  juris- 
diction over  it,  and  in  the  petition  in  error,  which  was  verified,  set  forth 
the  facts,  •  •  •  that  its  line  of  railroad  did  not  enter  into  Wash- 
ington township ;  that  it  had  no  officer  and  no  olBSce  there,  and  the  judg- 
ment was  reversed  by  the  common  pleas  court." 

The  court  further  say,  page  32 : 

**  We  are  of  opinion  that  the  judgment  of  the  court  of  common  pleas 
was  right,  and  it  will  be  afl&rmed." 

Here  it  is  clearly  held  that  a  justice  of  the  peace  has  no  jurisdiction 
in  any  action  against  a  railway  company,  whether  in  attachment  or  not, 
if  the  president  of  the  company  does  not  reside  in  the  township,  or  if 
the  road  of  the  company  does  not  enter  into  the  township.  If  this  be 
the  law,  the  contention  of  the  plaintiff  in  error  in  this  case  is  correct. 


Digitized  by 


Google 


Dec]  NISI  PRIUS  AND  GENERAL  TERMS.  817 

Railway  v.  Baum. 

At  the  conclusion  of  the  argument  of  this  case  and  in  considering 
the  case  for  some  time  afterward,  I  was  disposed  to  follow  the  decision 
of  Squire  v.  Railway,  supra,  but  upon  further  consideration  I  could 
not  but  doubt  "the  correctness  of  that  decision.  While  Sec.  6478  Rev. 
Stat,  is  as  above  set  forth,  in  Sec.  6489,  in  the  same  chapter  relating  to 
the  commencement  of  actions  and  process  before  justices  of  the  peace, 
provision  is  made  for  attachments  as  follows : 

Section  6489  Rev.  Stat.  **The  plaintiff  shall  Aave  an  order  of  at- 
tachment against  any  property  of  the  defendant  (except  as  hereinafter 
provided)  in  a  civil  action  before  a  justice  of  the  peace,  for  the  recovery 
of  money,  before  or  after  the  commencement  thereof,  when  there  is 
filed  in  this  office  an  affidavit  of  the  plaintiff,  his  agent  or  attorney, 
showing  the  nature  of  the^plaintiff's  claim,  that  it  is  just,  the  amount 
the  affiant  believes  the  plaintiff  ought  to  recover,"  etc. 

Also  the  existence  of  some  one  or  more  of  the  following  particulars. 
1.  That  the  defendant,  or  one  or  several  defendants,  is  a  corporation 
having  no  officer  upon  whom  a  summons  can  be  served,  or  place  of  doing 
business  in  the  county,  or  is  a  nonresident  of  the  county. 

Section  6496  Rev.  Stat.,  on  the  same  subject,  is  as  follows : 

**If  the  order  of  attachment  is  made  to  accompany  the  summons, 
a  copy  thereof  and  the  summons  shall  be  served  upon  the  defendant  in 
the  usual  manner  for  the  service  of  a  summons,  if  the  same  can  be  done 
within  the  county;  and  when  any  property  of  the  defendant  has  been 
taken  under  the  order  of  attachment,  and  it  shall  appear  that  the  sum- 
mons issued  in  the  action  has  not  been,  and  cannot  be  served  on  the 
defendant  in  the  county,  in  the  manner  prescribed  by  law,  the  justice 
of  the  peace  shall  continue  the  cause  for  a  period  not  less  than  forty, 
nor  more  than  sixty  days;  whereupon  the  plaintiff  shall  proceed  for 
three  consecutive  weeks  to  publish  in  some  newspaper  printed  in  the 
county,"  etc. 

"^  Upon  careful  consideration  of  these  sections  of  our  statutes  I  am 
not  able  to  see  why,  in  an  attachment  case,  they,  Sees.  6489  and  6496 
Rev.  Stat.,  should  not  apply  as  well  in  an  action  against  a  railway  com- 
pany coming  within  the  provisions  of  Sec.  6478  as  against  any  other 
corporations.  To  be  sure.  Sec.  6478  provides  the  particular  manner  in 
which  service  of  process  must  be  made  in  an  action  before  a  justice  of 
the  peace  against  a  railway  company  and  Sec.  6477  provides  a  different 
manner  of  service  of  summons  against  other  corporations  in  an  action 
before  a  justice  of  the  ^eace ;  but  both  sections  are  followed  by  the  at- 
tachment sections — 6489  and  6496. 

In  Champion  Mach.  Co.  v.  Huston,  24  Ohio  St.  503,  it  is  said : 

**A  domestic  corporation  may  be  proceeded  against  by  attachment 
before  a  justice  of  the  peace,  under  Sec.  28  of  the  justice  act,  in  a  county 
52  Dec.  Vol.  19 
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of  this  state  where  it  has  no  olBSee  or  place  of  business,  upon  the  ground 
that  it  is  a  nonresident  of  such  county." 

In  Southern  Ohio  By.  v.  Morey,  47  Ohio  St.  207  [24  N.  E.  Rep. 
269;  7  L.  R.  A.  701],  it  is  said  in  the  syllabus: 

"Section  5027,  Revised  Statutes,  prescribing  the  counties  within 
which  a  railroad  company  may  be  sued,  relates  solely  to  the  jurisdiction 
of  the  person,  and  it  is  not  necessary  that  the  petition  should  state  that 
its  road  passes  into  or  through  the  county  where  the  action  is  brought ; 
a  railroad  company,  like  a  natural  person,  submits  itself  to  the  juris- 
diction of  the  court  by  appearing  for  any  other  purpose  than  to  object 
to  submit  to  such  jurisdiction." 

The  court  in  the  opinion,  page  210,  say : 

** Section  5027  provides  that:  *An  action  against  •  •  •  a 
railroad  company,  may  be  brought  in  any  county  through  or  into  which 
road  •  •  •  passes.^  This  section,  like  the  other  sections  of  chapter 
five  of  the  code  of  civil  procedure,  that  merely  prescribe  the  county 
in  which  a  defendant  may  be  sued,  relate  only  to  the  jurisdiction  over 
the  person.  Neither  a  railroad  company  nor  other  corporation,  nor  even 
a  natural  person,  is  bound  to  appear  in  an  action  in  obedience  to  a  sum- 
mons served  out  of  the  prescribed  county.  It  is  a  privilege,  however, 
that  is  personal,  and  may  be  waived;  and  Una  court  has  uniformly  held, 
that  a  defendant,  by  appearing  in  court,  and,  without  objecting  to  its 
jurisdiction  over  his  person,  invoking  any  action  in  the  cause,  waives 
this  privilege,  and  submits  his  person  to  the  jurisdiction  of  the  court." 

Section  5027  is  not  a  part  of  the  justice  of  the  peace  act,  but  I 
think  the  principle  is  applicable  to  this  case.  I  cannot  think  that  See. 
6478  Rev.  Stat,  can  be  construed  to  deprive  a  justice  of  the  peace  of 
jurisdiction  over  the  subject-matter  of  an  action  against  a  foreign  rail- 
way company  whose  president  does  not  reside  in  the  township  or  whose 
road  does  not  enter  the  township ;  but  as  in  Southern  Ohio  By.  v.  Morey ^ 
supra,  the  railroad  company  is  not  bound  to  appear  in  an  action  in 
obedience  to  a  summons  issued  by  a  justice  of  the  peace  in  a  township 
in  which  the  president  does  not  reside  or  into  which  the  road  does  not 
enter.  I  take  it  that  if  the  company  saw  fit  to  enter  its  appearance  it 
would  give  the  justice  jurisdiction. 

Just  so  I  am  constrained  to  think  that  a  justice  will  have  jurisdiction 
under  the  attachment  statutes  where  property  of  the  company  is  located 
in  the  township  and  is  attached,  without  having  jurisdiction  of  the 
person  or  of  the  corporation  in  an  action  under  Sec.  6478  Rev.  Stat. 

In  the  case  of  Cartmell  v.  Wurlitzer  Co.  18  Dec.  380  (5  N.  S.  604) . 
it  is  said  in  the  syllabus: 

**  Under  Rev.  Stat.  6489,  which  is  amendatory  of  Sec.  28  of  the 
justices'  act  (S.  &  C.  766),  foreign  corporations  may  be  proceeded 
against  before  a  justice  of  the  peace  the  same  as  domestic  corporations. 
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but  subject  to  a  like  statement  in  the  affidavit  that  such  corporation  has 
no  officer  in  the  county  upon  whom  summons  may  be  served,  or  no  place 
of  doing  business  within  the  county." 

This  decision  applies  to  foreign  corporations  other  than  railway 
corporations,  but  I  am  not  able  to  see  why  the  same  thing  may  not  be 
said  as  well  of  foreign  railway  corporations  as  of  others.  I  am  con- 
strained,  therefore,  contrary  to  my  first  impression  gathered  from  the' 
decision  of  Squire  v.  Railway,  supra,  to  hold  that  in  an  attachment  case 
the  justice  of  the  peace  has  jurisdiction  against  a  foreign  railway  com- 
pany whose  president  does  not  reside  in  the  township,  and  whose  road 
does  not  enter  the  township,  and  which  company  cannot  be  served  with 
process  under  Sec.  6478  Rev.  Stat. 


ABATEMENT— CORPORATIONS— PLEDGES. 

[Montgomery  Common  Pleas,  1905.] 

•Henby  M.  Schmuck  v.  Crume  &  Sefton  Mfg.  Co.  et  al. 

1.  Defendaivt  Alleging  Facts  in  Answer  Ck)NSTrn7TiNG  Plea,  in  Abatsment. 

An  answer  setting  forth  facts  which  amount  to  a  plea  in  abatement  is^ 
entirely  proper,  where  the  pleadings  are  in  such  form  that  the  defend- 
ant is  compelled  to  himself  allege  the  facts  upon  which  the  plea  is  based. 

2.  Pacts  Applied. 

In  an  action  by  a  pledgee  of  corporate  stock  to  compel  the  corporation  to 
transfer  the  stock  to  him  and  alleging  a  wrongful  conversion  thereof^ 
an  answer  which  sets  up  a  suit  previously  brought,  based  on  precisely 
the  same  facts  and  involving  the  same  evidence  and  the  same  measure 
of  damages,  is  Itf  the  nature  of  a  plea  in  abatement  and  affords  ground 
for  a  dismissal  of  the  petition. 

3.  Rights  op  Pledgee  of  Stock  Failing  to  Notify  Cobfobation. 

A  corporation  by  a"  sale  of  its  assets  violates  no  rights  of  a  holder  of 
stock,  assigned  to  him  in  blank  and  delivered  to  him  as  security,  where 
the  pledgee  failed  to  give  notice  to  the  corporation  that  he  was  the 
holder  of  the  stock  until  long  after  the  sale  had  been  effected. 

Young  &  Young,  for  plaintiff. 

Cottschall  &  Turner,  for  defendant: 

Cited  and  commented  upon  the  following  authorities:  Sharpe  v. 
Bank,  87  Ala.  644  [7  So.  Rep.  106] ;  City  &  Suburban  By.  v.  Brauss, 
70  Ga.  368;  Fordyce  v.  Nix,  58  Ark.  136  [23  S.  W.  Rep.  967]; 
Bradfield  v.  Hale,  67  Ohio  "  St.  316  [65  N.  E.  Rep.  1008]  ^ 
Kerr  v.  Lydecker,  51  Ohio  St.  240  [37  N.  E.  Rep.  267 ;  23  L.  R.  A.  842]  ^ 
Cleveland  &  M,  By.  v.  Bobbins,  35  Ohio  St.  483;  Seymour  v.  Bailway,. 
44  Ohio  St.  12  [4  N.  E.  Rep.  236] ;  28  Am.  &  Eng.  Enc.  Law  (2  ed.) 

*  Affirmed  by  Supreme  Court,  without  report,  Schmuck  v.  Manufacturing 
Co.  78  Ohio  St  409. 
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646,  651,  652;  Larrowe  v.  Beam,  10  Ohio  498;  Horton  v.  Horner,  14 
Ohio  437;  Longworih  v.  Hunt,  11  Ohio  St.  194;  Lowell,  Transfer  of 
Stock  Chap.  5 ;  Paschall  v.  Hinderer,  28  Ohio  St.  568 ;  Larwill  v.  Burke, 
10  Giro.  Dec.  605  (19  R.  513) ;  Cook,  Stock  &  Stockholders  Sees.  192, 
485,  534,  667;  2  Thompson,  Corporations  Sees.  2180,  2348,  2353,  2387; 
Gibbons  v.  Mahon,  136  U.  S.  549  [10  Sup.  Ct.  Rep.  1057;  34  L.  Ed. 
625] ;  Cincinnati,  N.  0.  &  T.  P.  Ry.  v.  Bank,  56  Ohio  St.  351  [47  N.  E. 
Rep.  249;  43  L.  R.  A.  777] ;  Ball  v.  Manufacturing  Co^  67  Ohio  St. 
306  [65  N.  E.  Rep.  1015;  93  Am.  St.  Rep.  682];  Clark  &  MarshaU, 
Corporations  Sees.  560,  585;  Johnson  v.  Laflin,  103  U.  S.  800  [26  L. 
Ed.  532] ;  Cleveland  City  By.  v.  Bank,  68  Ohio  St  582  [67  N.  E.  Rep. 
1075] ;  Kearney  Bank  v.  Froman,  129  Mo.  427  [31  S.  W.  Rep.  769; 
50  Am.  St.  Rep.  456] ;  Casco  Nat.  Bank  v.  Clark,  139  N.  Y.  307  [34  N. 
E.  Rep.  908;  36  Am.  St.  Rep.  705] ;  Seavems  v.  Presbyterian  Hospital, 
173  lU.  414  [50  N.  E.  Rep.  1079;  64  Am.  St.  Rep.  125] ;  Memphis  Nat. 
Bank  v.  Sneed,  97  Tenn,  120  [36  S.  W.  Rep.  716;  35  L.  R.  A.  274;  56 
Am.  St.  Rep.  788] ;  Oemmell  v.  Davis,  75  Md.  546  [23  Atl.  Rep.  1032; 
:32  Am.  St.  Rep.  412] ;  Beach,  Corporations  Sec.  357 ;  5  Thompson, 
'Corporations  Sec.  6541;  Treadwell  v.  Manufacturing  Co.  73  Mass.  (7 
•Gray)  393  [66  Am.  Dec.  490] ;  Holmes  <fe  Origgs  Mfg.  Co.  v.  Metal  Co. 
127  N.  Y.  252  [27  N.  E.  Rep.  831;  24  Am.  St.  Rep.  448] ;  State  v. 
Irrigating  Canal  Co.  40  Kan.  96  [19  Pac.  Rep.  349;  10  Am.  St.  Rep. 
166] ;  Freon  v.  Carriage  Co.  42  Ohio  St.  30  [51  Am.  Rep.  794] ;  HenkU 
V.  Manufacturing  Co.  39  Ohio  St.  547;  Norton  v.  Norton,  43  Ohio  St. 
509  [3  N.  E.  Rep.  348] ;  Conant  v.  Reed,  1  Ohio  St.  298;  Franklin  Bank 
V.  Bank,  36  Ohio  St.  350  [38  Am.  Rep.  594] ;  Field,  Corporation  75; 
Herrick  v.  Wardwell,  58  Ohio  St.  294  [50  N.  E.  Rep.  903] ;  Stafford 
tv.  Banking  Co.  61  Ohio  St.  160  [55  N.  E.  Rep.  162;  76  Am.  St.  Rep. 
371] ;  Bank  of  Commerce's  Appeal,  73  Pa.  St.  59{Oariner  v.  Convine, 
57  Ohio  St  246  [48  N.  E.  Rep.  945] ;  Sturges  v.  Burton,  8  Ohio  St. 
215  [72  Am.  Dec.  582] ;  Ferguson  v,  OUbert,  16  Ohio  St.  88;  Petersine 
V.  Thomas,  28  Ohio  St.  596;  Covington  &  C.  Bridge  Co.  v.  Sargent,  27 
Ohio  St.  233;  Cockley  v.  Brucker,  54  Ohio  St.  214  [44  N.  E.  Rep.  590] ; 
Cincinnati  v.  Emerson,  57  Ohio  St.  132  [48  N.  E.  Rep.  667] ;  Swensen  v. 
Cresop,  28  Ohio  St.  668;  Kunneke  v.  Mapel,  60  Ohio  St.l  [53  N.  E. 
Rep.  259] ;  Mengert  v.  Brinkerhoff,  67  Ohio  St.  472  [66  N.  E.  Rep. 
530] ;  Watson  v.  Jones,  80  U.  S.  (13  Wall.)  679  [20  L.  Ed.  666] ; 
Foster  v.  Napier,  73  Ala.  595 ;  Dick  v.  Oilmer,  4  La.  Ann.  520 ;  Weil  v. 
Guerin,  42  Ohio  St.  299. 

SNEDIKER,  J. 

The  plaintiff  in  his  petition  in  this  case  alleges  that  on  May  20, 
A.  D.  1892,  George  P.  Huffman,  a  defendant  (now  deceased)  borrowed 
from  him  the  sum  of  $7,500,  giving  to  plaintiff  his  note  in  that  amount, 
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payable  in  one  year  after  date,  with  7  per  cent  interest  from  maturity^ 
and  at  the  same  time  and  as  collateral  to  secure  the  same  a  certain 
stock  certificate  of  the  Cnime  &  Sefton  Manufacturing  Co.,  of  Dayton, 
Ohio,  in  ordinary  form,  certifying  that  George  P.  Huffman  is  the  owner 
of  fifty  shares  of  $100  each  of  the  Grume  &  Sefton  Mfg.  Co.,  of  Dayton^ 
Ohio;  with  the  power  and  authority  to  sell  and  collect  at  Huffman's 
expense  all  or  any  part  or  portion  thereof  at  any  place,  either  in  the 
city  of  Dayton  or  elsewhere,  at  public  or  private  sale,  at  his  option,  on 
the  nonperformance  of  the  promise  contained  in  the  promissory  note,, 
and  at  any  time  thereafter,  with  advertising  ten  days  in  a  Dayton  daily 
paper,  and  with  ten  days'  notice  to  Huffman,  and  in  case  of  a  public* 
sale  the  holder  may  purchase  without  being  liable  to  account  for  more 
than  the  net  proceeds  of  such  sale. 

At  the  time  of  the  delivery  of  said  collateral  the  following  transfer 
was  signed  in  blank  by  Huffman: 
^    **For  value  received  I  hereby  sell,  transfer  and  assign  to  Henry 

M.  Schmuck  fifty  shares  of  the  within  stock  and  authorize tO" 

make  the  necessary  transfer  on  books  of  the  company.  Witness  my 
hand  and  seal  this  twentieth  day  of  May,  a.  d.  1900.  Geoi^e  P.  Huff- 
man.    (Seal.)" 

Plaintiff  further  claims  that  at  the  time  the  code  of  regulations 
and  by-laws  of  the  defendant  company  contained  a  provision  to  the 
effect  that  the  stock  of  said  company  shall  be  transferred  only  upon  the 
books  of  the  company  in  person  or  by  attorney  upon  surrender  of  the 
previous  certificate;  that  there  was  due,  at  the  time  of  filing  the  peti- 
tion, from  the  estate  of  the  said  George  P.  Huffman  to  the  plaintiff  the 
sum  of  $5,335.31,  with  interest;  that  on  or  about  September  1,  1893^ 
while  plaintiff  so  held  said  stock  in  pledge  and  in  his  own  possession^ 
the  defendant  company  without  his  knowledge  or  consent  and  without 
notice  to  him  made  a  sale  of  all  of  its  assets,  of  its  property  and  good 
will,  to  another  corporation,  to  wit,  the  Carter-Crume  Company,  and 
in  consideration  thereof  took  and  received  from  the  Carter-Crume  Com- 
pany certain  shares  of  the  common  and  preferred  stock  of  the  said 
Carter-Crume  Company;  that  a  distribution  or  division  of  the  stock 
was  made  to  the  stockholders  of  the  Crume  &  Sefton  Co.,  and  that  forty- 
six  shares  of  common  stock  and  one  hundred  and  one  shares  of  the 
preferred  stock  of  the  Carter-Crume  Co.  was  distributed  to  said  Geoi^e 
P.  Huffman. 

Such  distribution  was  made  without  surrender  of  the  Huffman 
stock  in  the  Crume  &  Sefton  Co.,  and  without  transfer  of  the  same, 
the  original  certificate  of  Huffman  stock  neither  being  demanded  nor 
received  by  the  said  Crume  &  Sefton  Co.,  but  at  the  time  being  in  pos- 
session of  the  plaintiff. 

This  the  plaintiff  claims  was  an  unlawful  appropriation  and  con- 
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-version  to  its  own  use  by  the  Cnune  &  Sefton  Co.  of  the  said  stock  of 
the  Carter-Crume  Co.  and  of  the  said  stock  of  the  Crume  &  Sefton 
IVJanufacturing  Co.;  that  on  June  11,  1898,  the  plaintiff  presented  his 
said  collateral  certificate  of  stock  to  the  defendant  company  and  to 
William  M.  Kinnard,  who  was  then  its  secretary,  and  who  was  then  and 
is  still  the  custodian  of  its  books  and  records,  including  this  stock  booK, 
and  whose  duty  it  was  under  the  laws  and  regulations  of  the  company 
to  make  transfers  of  the  stock  whenever  such  transfers  were  requested, 
but  said  William  M.  Kinnard  as  such  secretary  and  through  him  the 
defendant  company  unlawfully  refused  and  still  refuses  to  make  such 
transfer  of  stock.  Plaintiff  says  that  by  reason  of  the  premises  he  has 
been  damaged  in  the  amount  so  owing  in  the  said  promissory  note. 
Then  follows  the  prayer  of  the  petition.  To  this  petition  the  defendant, 
the  Crume  &  Sefton  Mfg.  Co.,  first  files  a  special  plea  in  the  nature 
of  a  plea  in  abatement,  which  is  as  follows : 

*'Now  comes  the  defendant,  the  Crume  &  Sefton  Manufacturing 
Co.,  for  the  purpose  of  this  special  plea  in  the  nature  of  a  plea  in  abate- 
ment only,  and  for  no  other  purpose,  and  for  its  special  plea  in  the 
nature  of  a  plea  in  abatement  to  the  jurisdiction  of  this  court  of  the 
subject-matter  of  this  action,  says  that  when  this  action  was  begun, 
and  ever  since,  another  action  was,  and  still  is,  pending  in  this  court 
l)etween  the  same  parties  and  for  the  same  cause  of  action  set  forth  in 
the  petition  in  this  action,  being  cause  numbered  19,563  in  this  court, 
and  entitled,  'Henry  M.  Schmuck,  plaintiff,  against  the  Crume  &  Sefton 
Manufacturing  Company,  and  Charles  J.  McKee,  as  administrator  of 
the  estate  of  George  P.  Huffman,  deceased,  defendants/  and  that  the 
subject-matter  of  this  action,  and  the  relief  sought,  is  identically  the 
same  as  the  subject-matter  of  the  action  and  relief  sought  in  the  previous 
action  brought,  and  which  is  still  pending  and  undisposed  of  in  this 
court,  being  said  cause  numbered  19,563  above  referred  to.  Wherefore, 
this  defendant,  the  Crume  &  Se'fton  Manufacturing*  Company,  prays 
this  cause  be  dismissed  for  want  of  jurisdiction  of  the  subject  of  the 
action,  and  that  it  go  hence  with  its  costs." 

There  is  also  filed  an  amendment  to  the  answer,  but  without  taking 
that  up  at  this  time  we  will  first  consider  the  plea  in  abatement. 

Plaintiff's  counsel  contend  that  there  is  no  such  thing  as  a  plea 
in  abatement  in  the  state  of  Ohio.  It  is  true  there  is  no  such  a  plea 
by  name,  but  the  court  is  not  bound  by  the  name  given  to  a  pleading 
by  a  party  to  a  case,  but  may  regard  it  as  such  pleading  as  it  really  is, 
and  this,  if  not  properly  styled  a  plea  in  the  nature  of  a  plea  in  abate- 
ment, may  be  considered  as  an  answer. 

It  is  true  that  the  code  provides  in  the  fourth  subdivision  of  the 
causes  of  demurrer  to  a  petition  that  a  defendant  may  demur  if  there  is 
another  action  pending  between  the  same  parties  for  the  same  cause. 
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but  a  demurrer  is  only  good  when  the  defect  is  apparent  upon  the  face 
of  the  pleading,  and  it  would  be  a  peculiar  petition  which  would  recite 
the  matter  in  abatement  to  the  effect  that  there  is  another  action  pend- 
ing for  the  same  cause.  The  plaintiff  would  hardly  put  in  his  com- 
plaint allegations  which,  showing  these  defects,  must  defeat  him.  To 
enable  the  defendant  to  reach  those  defects,  he  is,  therefore,  in  such  a 
case  driven  to  allege  himself  the  facts  on  which  they  arise.  How  can 
this  be  done  in  Ohio  except  by  answer,  as  the  defendant  has  done  in  this 
case?  We  regard  the  answer  setting  forth  the  plea  in  abatement,  there- 
fore, as  entirely  proper  under  the  state  of  the  pleadings  before  us. 

From  the  allegations  of  the  petition,  what  are  the  plaintiff's, rights?' 
Schmuck,  being  a  pledgee  of  the  stock,  and,  as  appears  from  the  testi- 
mony, no  sale  by  him  or  transfer  having  been  made  on  the  books  of  thf 
company  of  the  same,  or  any  demand  therefor  prior  to  the  year  1898, 
the  legal  title  to  the  stock  was  in  Huffman.  He  (Huffman)  was  enti- 
tled to  vote  the  gtock  and  to  receive  dividends  thereon  and  was  the 
owner  thereof  and,  so  far  as  the  petition  or  the  evidence  shows,  his 
estate  is  still  the  owner,  subject  to  the  payment  of  the  debt  to  the 
pledgee. 

Schmuck  had  the  option  to  perfect  his  security  by  having  the  same 
transferred  to  him  upon  the  books  of  the  company.  This  would  have 
invested  him  with  the  legal  title,  but  still  as  between  him  and  Huffman 
the  latter  was  the  real  owner  until  the  power  to  sell  had  been  exercised 
by  Schmuck. 

The  blank  form  on  the  back  of  the  certificate  as  admitted  in  the 
pleadings  and  the  evidence  was  simply  signed  with  the  intention  on 
the  part  of  both  parties  to  make  the  certificate  available  as  security. 
It  was  intended  by  the  parties  as  security  merely  and  not  as  a  transfer 
of  the  ownership  in  the  stock.  See  Norton  v.  Norton,  43  Ohio  St.  509 
[3  N.  E.  Rep.  348]. 

A  mere  holding  of  the  certificate  under  the  circumstances  alleged 
and  proven  does  not  vest  in  Schmuck  the  stock  of  the  corporation  repre- 
sented by  the  certificate. 

**  There  is  a  marked  and  obvious  distinction  between  the  stock  of 
a  corporation  and  the  certificate  representing  such  stock.  The  certificate 
of  shares  of  stock  in  a  corporation  is  not  the  stock  itself,  but  is  a  mere 
evidence  of  the  stockholder's  interest  in  the  corporate  property  of  the 
corporation  which  issues  said  certificate."  Cook,  Stock  &  Stockholders 
Sec.  485. 

''In  the  absence  of  statutory  or  charter  requirements  no  certificate 
of  stock  is  necessary  to  attest  the  rights  of  the  shareholder  in  the  corpo- 
ration, and  such  certificate  when  issued  to  the  owner  of  shares  of  stock 
is  merely  an  evidence  or  acknowledgment  of  the  owner's  interest  in  the 
property  of  the  corporation,  but  it  is  not  the  property  itself.     In  law 
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a  corporation  is  the  trustee  of  the  corporate  property  and  holds  the  same 
for  the  benefit  of  the  stockholders."  BaU  v.  Manufacturing  Co.  67  Ohio 
St.  306,  314  [65  N.  E.  Rep.  1015;  93  Am.  St,  Rep.  682]. 

Nor  does  Schmuck  become  a  stockholder  by  the  mere  holding  of  the 
stock  certificate. 

**It  is  pretty  well  settled  that  the  assignees  of  stock  certificates  in 
a  corporation  by  assignment  from  persons  to  whom  the  certificates  were 
originally  issued  are  not  by  virtue  of  such  assignment  shareholders 
when  a  transfer  of  shares  is  required  to  be  made  on  the  books  of  the 
company.''    Field,  Corporations  75. 

''The  mere  assignment  gives  the  assignee  an  equitable  title  only, 
except  as  against  the  assignor.  The  certificates  do  not  constitute  prop- 
erty in  the  corporation;  they  are  the  muniments  of  title,  buj  it  is  the 
shares  of  stock  which  constitute  the  property,  and  the  persons  whose 
names  appear  upon  the  books  of  the  corporation  are  presumed  to  be 
the  stockholders ;  they  have  the  right  to  vote  and  participate  in  direct- 
ing the  policy  of  the  company."  Wells  v.  Mill  Co.  1  Fed.  Rep.  276, 
277   [1  McCrary  62]. 

**  It  is  to  be  observed  that  such  a  certificate  is  merely  the  paper 
representative  of  an  incorporeal  right,  and  that  it  stands  on  a  similar 
footing  to  that  of  other  muniments  of  title.  It  is  not  in  itself  property, 
but  it  is  merely  the  symbol  of  paper  evidence  of  property.  Hence,  the 
proprietary  right  may  exist  without  the  certificate.  Numerous  casesNac* 
cordingly  hold  that  a  person  may  acquire  the  rights,  and  incur  the  lia- 
bilities of  a  shareholder,  both  to  the  corporation  and  to  its  creditors,  alj 
though  no  certificate  in  fact  has  been  issued."  2  Thompson,  Corpora- 
tions Sec.  2348. 

** Certificates  of  stock  are  not  securities  for  money  in  any  sense; 
much  less  are  they  negotiable  securities.  They  are  simply  the  muni- 
ments and  evidence  of  the  holder's  title  to  a  given  share  in  the  property 
and  franchises  of  the  corporation  in  which  he  is  a  member.*'  .^ 

**Sec.  2353.  They  are  non-negotiable  in  the  sense  that  a  complete 
transfer  of  title,  good  not  only  between  the  parties  but  also  against  the 
corporation  itself,  can  only  be  made  with  the  concurrence  of  the  act 
of  the  corporation  in  pursuance  of  its  charter,  governing  statute,  or 
operative  by-laws." 

''Whether  shares  of  the  stockholders,  and  the  capital  of  the  com- 
pany, constitute  the  same,  or  different  species  of  property,  has  been  tl^e 
subject  of  much  discussion  in  a  great  niunber  of  cases.  But  the  weight 
of  authority  we  believe  to  be  in  favor  of  the  proposition  that  shares  of 
stock  constitute  property  distinct  from  the  capital  or  property  of  the 
company."  Lee  v.  Sturges,  46  Ohio  St.  153,  161  [19  N.  E.  Rep.  560; 
2  L.  R.  A.  556]. 

"A  person  who  holds  shares  of  stock  in  pledge,  although  the  shares 
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are  assigned  in  blank  by  the  registered  owner,  does  not  become  a  stock- 
holder until  the  shares  are  transferred  to  him  on  the  books  of  the  cor- 
poration; and  a  mere  pledgee,  who  has  not  become  a  registered  stock- 
holder, is  not  entitled  to  participate  in,  or  to  be  notified  of,  the  proceed- 
ings to  effect  a  consolidation  of  two  or  more  companies.*'  Cleveland 
City  By.  v.  Bank,  68  Ohio  St.  582  [67  N.  E.  Rep.  1075]. 
In  this  case  the  Supreme  Court  also  says,  page  599 : 
''A  person  who  holds  shares  of  stock  in  pledge,  assigned  in  blank 
by  the  registered  owner,  may  protect  himself  by  having  the  stock  trans- 
ferred to  him  on  the  books  of  the  company.  Until  he  does  so  he  does  not 
become  a  stockholder." 

There  is  no  provision  for  notice  to,  or  requirement  of,  participa- 
tion by  a  person  who  has  a  concealed  equity  in  stock. 

The  rule  as  now  declared  in  this  state  by  Sec.  3259  Rev.  Stat,  is : 
**The  term  *  stockholders,*  as  used  in  the  preceding  section,  shall 
apply  not  only  to  such  persons  as  appear  by  the  books  of  the  corpora- 
tion to  be  such,  but  to  any  equitable  owner  of  stock  although  the  stock 
appears  on  the  books  in  the  name  of  another." 

**But  neither  under  the  general  rule  stated  nor  the  rule  thus  fixed 
by  statute,  is  one  who  holds  the  shares  of  stock  merely  as  collateral 
security  for  a  debt,  without  a  transfer  thereof  to  him  on  the  books  of 
the  company,  the  legal  or  equitable  owner  of  such  stock.  He  would 
not  be  entitled  to  vote  upon  it  as  against  his  pledgor,  and  if  he  received 
any  dividends  the  same  would  be  credited  upon  the  debt,  as  security 
for  which  he  held  it."  Henkle  v.  Manufacturing  Co.  39  Ohio  St.  547, 
553. 

In  WiUcocks,  Ex  parte,  7  Cow.  (N.  Y.)  402,  411  [17  Am.  Dec.  525], 
the  court  say: 

^^But  we  do  not  hesitate  to  say  that,  in  a  clear  case  of  hypotheca- 
tion, the  pledgor  may  vote.  The  possession  may  well  continue  with  him, 
consistently  with  the  nature  of  the  contract;  and  the  stock  remain  in 
his  name.  *  Till  enforced,  and  the  title  made  absolute  in  the  pledgee, 
and  the  name  changed  on  the  books,  he  should  be  received  to  vote.  It 
is  a  question  between  him  and  the  pledgee,  with  which  the  corporation 
have  nothing  to  do." 

''It  is  also  a  general  rule  that  an  equitable  assignment  of  shares 
of  stock  does  not  effect  a  novation  of  membership,  nor  place  the  assignee 
in  privity  with  the  other  shareholders,  until  a  formal  transfer  has  been 
executed.  Until  a  transfer  out  of  his  name,  the  stockholder  of  record 
is  to  the  world  the  owner  of  the  stock  and  the  assignee  must  abide  by  his 
action  in  the  management  of  corporate  affairs."  Elyea  v.  Mining  Co. 
169  N.  Y.  29  [61  N.  E.  Rep.  992]. 

Having  neither  the  legal  nor  the  equitable  title  to  the  HuflEman 
stock,  the  certificate  not  being  the  stock,  and  Schmuck  not  a  stockholder, 
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the  evidence  showing  that  there  has  never  been  a  transfer  on  the  books  of 
the  Crume  &  Sefton  Mfg.  Co.  of  said  stock,  or  an  issue  of  any  new  stock 
therefor,  as  in  Cleveland  &  M.  Ry.  v.  Bobbins,  35  Ohio  St.  483,  and  there- 
fore there  being  no  violation  of  the  provision  that  the  same  is  only  trans- 
ferable on  the  books  of  the  company,  we  are  inclined  to  the  opinion,  in 
consideration  of  the  foregoing  authorities,  that  no  act  of  the  company  in 
1893  could  be  said  to  have  deprived  Schmuck  of  his  property  or  to  be 
unauthorized  as  to  him,  he  not  having  any  authority  in  the  premises. 
And  the  "act  of  conversion  is  the  distinct  unauthorized  and  positive 
assumption  of  the  powers  of  the  true  owner." 

In  other  words,  it  means  **  detaining  goods  so  as  to  deprive  the  per- 
son entitled  to  the  possession  of  them  of  his  dominion  over  them,"  and 
it  is  difficult  to  see  what  dominion  Schmuck  had  over  the  property  of 
this  company  in  1893. 

This  seems  to  be  contradictory  to  the  decision  of  our  circuit  court 
in  the  former  case,  but  since  that  decision  we  have  the  reported  case  of 
Cleveland  City  Ry,  v.  Bank,  supra,  and  this  being  of  the  Supreme  Court 
is  paramount  and  must  be  favored. 

The  effect  of  the  rule  laid  down  in  that  case  is  that  Schmuck  in 
1893  was  entitled  to  no  notice — ^had  no  right  to  participate,  was  entirely 
without  authority  in  the  premises,  and  must  abide  by  the  action  of  the 
corporation  in  the  sale  of  its  assets  to  the  Carter-Crume  Company. 

The  claim  of  counsel  for  the  plaintiff — ^that  the  decision,  Cleveland 
City  Ry.  v.  Bank,  is  of  a  case  arising  under  a  special  statute,  and  that  a 
corporation  had  no  right  at  common  law  to  make  such  a  sale  as  was 
anade  in  this  case  of  its  entire  assets,  and  to  take  therefor  and  distribute 
among  its  stockholders  the  stock  of  another  company  to  which  it  had 
sold,  or  with  which  it  had  combined — ^we  find  to  be  not  well  founded. 

In  the  case  of  Treadwell  v.  Manufacturing  Co,  73  Mass.  (7  Gray) 
393  [66  Am.  Dec.  490],  we  find  an  identical  case. 

The  syllabus  in  that  case  is  as  follows : 

**The  directors  of  a  manufacturing  corporation,  as  the  best  means 
of  continuing  the  business,  and  pursuant  to  the  votes  of  a  majority  of 
the  stockholders,  though  against  the  protest  of  a  minority,  may  sell  the 
whole  property  of  the  corporation  to  a  new  corporation,  taking  pay- 
ment in  shares  of  the  new  corporation,  to  be  distributed  among  those 
of  the  old  stockholders  who  are  willing  to  take  them." 

On  page  404  the  court  say: 

**But  we  entertain  no  doubt  of  the  right  of  a  corporation,  estab- 
lished solely  for  trading  and  manufacturing  purposes,  by  a  vote  of  the 
majority  of  their  stockholders,  to  wind  up  their  affairs  and  close  their 
business,  if  in  the  exercise  of  a  sound  discretion  they  deem  it  expedient 
so  to  do.  At  common  law,  the  right  of  corporations,  acting  by  a  major- 
ity of  their  stockholders,  to  sell  their  property  is  absolute,  and  is  not 
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limited  as  to  objects,  circumstances  or  quantity.'*  Angell  &  Ames, 
Corporations  Sec.  127  et  seq.;  2  Kent's  Commentaries  (6  ed.)  280;  Col- 
chester (Mayor)  v.  Lowton,  1  Ves.  &  Bea.  226,  240,  244;  Binney's  Case, 
2  Bland  (Md.)   99,  142. 

Also,  see,  Holmes  <&  Griggs  Mfg.  Co.  v.  Metal  Co.  127  N.  Y.  252, 
259  [27  N.  E.  Rep.  831;  24  Am.  St.  Rep.  448]. 

In  Angell,  Corporations  Sec.  187,  the  author  says: 
**  Corporations  aggregate  have  at  common  law  an  incidental  right 
to  alien  or  dispose  of  their  lands  and  chattels  unless  specially  restrained 
by  their  charters  or  by  statute." 

**  Section  193.  In  general,  corporations  must  take  and  convey  their 
lands  and  other  property,  in  the  same  manner  as  individuals ;  the  laws 
relating  to  the  transfer  of  property  being  equally  applicable  to  both." 
And  in  Dana  v.  Bank,  5  Watts  &  Sei^.  223,  243,  the  court  say : 
**  According  to  the  principles  of  common  law,  every  corporation 
has,  by  being  duly  created,  tacitly  annexed  to  it,  without  any  express 
provision,  the  same  power  and  capacity  of  suing  and  being  sued,  im- 
pleading and  being  impleaded,  granting  and  receiving  by  its.  corporate 
name^  and  of  doing  all  other  acts,  that  a  natural  person  has.  And  this 
power  or  capacity  has  been  said  to  be  necessarily  and  inseparably  an- 
nexed to  it  (1  Kyd,  Corporations  69).  But  that  it  has,  at  least,  every 
capacity  that  is  necessary  to  carry  into  effect  the  purposes  for  which 
it  was  established,  can  not  well  be  questioned.  It  is  also  capable,  by 
the  general  rule  of  the  common  law,  of  taking  any  grant  of  property, 
privileges  and  franchises  in  the  same  manner  as  a  private  person.  And 
this  capacity  extends  alike  to  real  and  personal  property.  In  regard, 
however,  to  real  estate,  restraints  are  frequently  imposed  by  statute, 
though  not  often  as  to  personal.  So  corporations,  unless  expressly  re- 
strained by  the  act  which  establishes  them  or  some  other  act,  have  and 
always  have  had  an  unlimited  power  over  their  respective  properties, 
and  may  alienate  and  dispose  of  the  same  as  fully  as  an  individual  may 
do  in  respect  to  his  own  property." 

In  Burton's  Appeal,  57  Pa.  St.  213,  we  find  at  page  218: 
'*The  right  of  alienation  is  an  incident  of  ownership  and  belongs 
to  a  corporation  as  well  as  to  an  individual,  when  no  restraint  is  im- 
posed in  the  charter.  Dana  v.  Bank,  5  Watts  &  Sei^.  243;  Sutton's 
Hospital,  10  Coke  R.  23,  30;  Angell  &  Ames,  Corporation  188;  Walker 
V.  Vincent,  [19  Pa.  St.]  7  Harris  369." 

**This  right  is  not  restrained  by  any  state  policy.  On  the  contrary, 
free  and  unrestrained  commerce  in  property,  real  and  personal,  has  al- 
ways been  regarded  as  a  favorite  doctrine." 

In  Binney's  Case,  supra,  the  court  say,  page  141: 
**In  this  instance,  the  object  is  to  control  this  company  in  the  dis- 
bursement of  its  corporate  funds,  on  the  ground,  that  they  are  not  ap- 
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plied  to  corporate  purposes,  or  in  the  manner  authorized  by  the  act  of 
incorporation.  It  is  said,  that  according  to  the  civil  law,  the  ri^ts  of 
bodies  politic  over  their  corporate  property  is  alike  that  of  minors;  and 
that  they  cannot  be  permitted  to  dispose  of  it  in  any  way  to  the  prejih 
dice  of  the  institution.  But>  according  to  the  common  law,  it  is  other- 
wise ;  for  it  is  laid  down  as  an  incident  of  all  bodies  politic,  that  cor- 
porate property  may  be  encumbered,  applied,  or  aliened,  by  its  full  and 
regular  assent,  in  any  manner,  and  for  any  purpose  whatever ;  the  will 
of  the  artificial  body,  as  of  a  natural  body,  in  all  cases,  being  the  law, 
and  standing  in  the  place  of  any  reason  for  so  doing." 

The  evidence  in  this  case  shows  that  the  date  of  this  note  was  May 
20,  1892 ;  that  the  collateral  security  was  signed  in  blank  and  delivered 
to  Schmuck  to  secure  the  note  at  the  same  time  as  the  note;  that  the 
first  notice  by  Schmuck 's  own  testimony,  claimed  to  have  been  given 
to  the  Crume  &  Sefton  Company  that  Schmuck  held  the  stock  as  col- 
lateral, was  three  or  four  years  after  the  date  of  the  note ;  that  the  sale 
of  the  assets  of  the  Crume  &  Sefton  Company  to  the  Carter-Crome  Com- 
pany, occurred  about  September  1,  1893,  so  that  such  sale  was  made  at 
least  two  or  three  years  before  the  company  had  received  any  notice  of 
any  kind  or  character  from  Schmuck  (giving  him  the  benefit  of  his  own 
claim) ,  as  to  his  being  in  possession  of  this  certificate. 

Under  the  authorities  cited,  how  did  this  company  violate  any 
right  of  Schmuck  in  the  sale  of  its  corporate  assets  or  in  its  combination 
with  the  Carter-Crume  Company? 

His  rights  not  having  been  violated  by  such  sale,  how  does  a  cause 
of  action  accrue  to  him  therefor  t  The  violation  of  a  legal  right  con- 
stitutes a  cause  of  action.  It  is  not  alone  the  wrong  but  the  right  and 
the  wrong  together  which  constitute  the  cause  of  action,  so  that  the  only 
cause  of  action  stated  in  the  petition  and  supported  by  the  evidence  in 
the  case  at  bar  is  that  wherein  Schmuck  claims  that  there  was  a  refusal 
on  the  part  of  the  company  to  transfer  the  stock  to  him  on  its  books — 
that  is,  a  conversion,  if  it  occurred;  and  for  that  he  would  be  entitled  to 
recover  damages.  But  this  same  cause  of  action  is  sued  on  in  case  No. 
19,563  referred  to  in  the  plea  in  abatement.  The  x>etition  in  that  case,  so 
far  as  it  goes,  is  identical  with  the  petition  in  this  case,  irrespective  of 
the  claim  of  conversion  in  1893. 

Finding  that  the  only  cause  of  action  shown  by  the  pleadings  and 
the  evidence  in  this  case  is  that  of  the  refusal  to  transfer  the  stock  on  the 
books  of  the  company,  the  same  evidence  would  support  the  petition  in 
case  No.  19,563  as  would  be  required  to  support  the  cause  of  action  in 
this  case.  The  same  measure  of  damages  would  be  applicable  in  both 
cases,  and  the  recovery  in  case  No.  19,563  would  operate  as  a  bar  to  a 
recovery  in  this  case,  so  that  we  regard  the  plea  in  abatement,  or  more 
properly  the  answer  which  sets  forth  the  facts  as  to  the  pendency  of 
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case  No.  19,563  aa  well  founded,  and  this  being  our  view  of  the  case, 
the  action  should  be  and  is  accordingly  abated,  and  the  petition  herein 
is  dismissed  at  the  costs  of  the  plaintiff. 


WILLS. 

[Hamilton  Common  Pleas,  July,  1908.] 
F.  H.  Taylor  et  aii.,  Exbs.  v.  Edwabd  Taylor  et  al. 

1.  Admissibujtt  of  Eztbinsic  EymENcs  of  Blood  Relatioitship  of  DEviSEiis  nr 

CONBTBUINQ  WiLL. 

The  rule  that  extrinsic  eyidence  is  admissible  in  aid  of  the  construction 
Of  a  wUl,  permits  of  the  introduction  of  evidence  as  to  the  blood  relation- 
ship existing  between  the  devisees,  and  also  of  a  previous  will  after 
which  the  one  in  hand  was  copied. 

2.  RuLB  Afplbd  to  Facts. 

An  estate  was  devised  in  equal  parts  to  A,  B,  C,  D,  E,  F,  G,  heirs  of  the 
body  of  Rebecca  H.  Taylor  per  aiirpea  and  not  per  capita,  Q,  H,  and  I. 
Held,  It  having  been  shown  that  E,  F,  and  G  are  heirs  of  Rebecca  H. 
Taylor,  the  phrase  "heirs  of  the  body  of  Rebecca  H.  Taylor  per  stirpeM 
and  not  per  capita'*  must  be  construed  as  constituting  a  separate  bequest, 
and  not  to  be  descriptive  of  E,  F,  and  G,  who  each  take  a  separate  share 
of  the  estate  and  also  a  share  Jointly. 

R.  DeV.  Carroll  and  Maxwell  St  Ramsey,  for  plaintiffs. 
Kittredge  &  Wilby,  for  defendants. 

SWING.  J. 

The  plaintiffs,  Frank  H.  Taylor  and  Frank  H.  Simpson,  as  execu- 
tors of  the  last  will  and  testament  of  Laura  C.  Taylor,  deceased,  pray 
for  a  construction  of  the  will  of  the  said  Laura  C.  Taylor. 

The  particular  clause  of  the  will  which  seems  to  require  construc- 
tion is  clause  1,  as  follows,  to  wit: 

**My  late  hmband,  Henry  W.  Taylor y  bequeathed  me  an  estate 
appraised,  at  the  time  of  his  death,  ai  two  hundred  and  seventy-six 
thousand  dollars  ($276,000)  more  or  less.  If  at  the  time  of  my  decease 
there  has  been  no  shrinkage  or  loss  in  any  of  my  investments  which 
have  been  made  since  his  death,  or  which  may  hereafter  be  made,  or 
in  the  value  of  any  piece  or  pieces  of  my  real  estate,  then  I  give  and 
bequeath  two-thirds  of  the  sum  of  two  hundred  and  seventy-six  thou- 
sand dollars,  or  so  mux^h  thereof  as  may  remain  after  deducting  the 
amounts  hereinafter  provided  for,  to  be  divided  equally  among  the 
following  relatives  of  my  late  husband,  viz:  Edward  Taylor,  of  Illi- 
nois; Edward  T.  Dugdale,  George  H.  Dugdale,  Emma  E.  Dugdale, 
Esther  E.  McGregor,  Edward  B.  Taylor,  Anna  H.  Williams,  Howard 
G.  Taylor,  the  heirs  of  the  body  of  Rebecca  H,  Taylor  per  stirpes  and 
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not  per  capita,  Joseph  E.  Taylor,  Anne  M.  Taylor,  Julia  K.  Taylor,  Alice 
Marsh,  daughter  of  Joseph  E.  Taylor;  and  if  any  of  the  said  legatees 
shall  have  previov^ly  died  leaving  issue,  then,  in  that  event,  the  parent's 
share  is  to  he  equally  divided  among  his  or  her  surviving  children.  If, 
however,  shrinkages  have  taken  place  in  the  value  of  any  of  my  securi- 
ties, investments,  or  properties,  then  the  total  amount  to  be  divided,  as 
above  set  forth,  shall  be  reduced  by  two-thirds  of  the  amount  of  such 
shrinkages.  I  also  direct  that  the  amount  to  be  divided,  as  above  set 
forth,  shall  be  reduced  by  the  entire  amount  of  the  taxes,  and  of  the 
cost  of  administering  my  estate.  I  hereby  authorize  my  executors,  at 
their  option,  to  pay  the  bequests  above  named,  to  the  said  above  named 
legatees,  either  in  money,  or  in  securities,  stocks,  or  bonds  which  may 
belong  to  me  at  the  time  of  my  death ;  or  by  transferring  to  them,  either 
separately  or  as  tenants  in  common,  real  estate  which  I  may  own  at 
my  death;  and  if  said  bequests  are  paid  in  securities,  stocks,  bonds,  or 
real  estate,  their  value,  in  such  payment,  shall  be  the  value  placed  upon 
them  by  the  appraisers  of  my  estate.  The  above  bequests  are  made  with 
the  knowledge  of  my  children,  and  in  accordance  u)ith  my  husband's 
desire  that  a  portion  of  my  estate  should  be  so  divided." 

The  particular  words  in  said  clause  of  said  will  about  which  the 
plaintiffs  say  they  are  in  doubt  and  of  which  they  ask  construction  are 
the  words,  **the  heirs  of  the  body  of  Rebecca  H.  Taylor  per  stirpes  and 
not  per  capita." 

It  is  claimed  by  certain  of  the  parties  in  interest  that  by  the  said 
words  the  children  of  Rebecca  H.  Taylor  took  a  share  of  the  estate 
per  stirpes;  that  said  words  constitute  one  of  the  particular  and  dis- 
tinct devises  of  the  said  will  and  proof  has  been  offered  to  show  wha 
are  '*the  heirs  of  the  body  of  Rebecca  H.  Taylor." 

It  is  shown  by  the  proof  that  they  are  the  three  persons  named 
in  said  clause  immediately  before  the  said  words  of  which  construction 
is  sought,  to  wit :  Edward  B.  Taylor,  Anna  H.  Williams,  Howard  G. 
Taylor.  This  could  only  be  shown  by  extrinsic  proof.  It  could  not  be 
gathered  from  the  will  alone. 

It  is  claimed  that  by  the  said  clause  of  said  will  a  share  of  the  estate- 
is  devised  to  Edward  Taylor,  of  Illinois;  a  share  to  Edward  T.  Dug- 
dale  ;  a  share  to  George  H.  Dugdale ;  a  share  to  Emma  E.  Dugdale ;  a 
share  to  Esther  E.  McGregor;  a  share  to  Howard  O.  Taylor,  and  also 
another  share  to  the  said  Edward  B.  Taylor,  Anna  H.  Williams  and 
Howard  O.  Taylor  as  ''the  heirs  of  the  body  of  Rebecca  H.  Taylor  per 
stirpes,"  thus  giving  to  the  said  Edward  B.  Taylor,  Anna  H.  WiUiams 
and  Howard  G.  Taylor  are  the  ''heirs  of  the  body  of  Rebecca  H.  Taylor,'' 
and  with  certain  ones  named  after  them,  and  in  addition  thereto  a 
share  to  all  three  of  them  per  stirpes. 

It  is  claimed  by  other  parties  in  interest  that  the  words,  "the  heir» 
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of  the  body  of  Rebecca  H.  Taylor  per  stirpes  and  not  per  capita/*  are 
to  be  read  as  part  of  the  one  devise  to  Edward  B.  Taylor,  Anna  H. 
Williams  and  Howard  Q.  Taylor  described  by  said  words  as  being  "the 
heirs  of  the  body  of  Rebecca  H.  Taylor"  who  are  to  take  per  stirpes  and 
not  per  capita. 

Reading  clause  1  of  the  will  without  any  evidence  outside  the  will 
to  throw  light  upon  it,  it  would  seem  to  be  probably  or  almost  certainly^ 
the  true  construction  that  the  provision  that  the  **  heirs  of  the  body  of 
Rebecca  H.  Taylor"  are  to  take  a  share  per  stirpes  and  not  per  capita^ 
is  in  itself  a  separate  bequest  to  such  heirs ;  but  doubt  is  thrown  upon 
the  meaning  by  the  proof  that  Edward  B,  Taylor,  Anna  H.  Williams 
and  Howard  O,  Taylor  are  the  ** heirs  of  the  body  of  Rebecca  H.  Taylor," 
and  without  further  explanation  by  evidence  outside  the  will  that  fact 
would  seem  to  be  in  some  degree  in  favor  of  the  contention  that  the 
words  "the  heirs  of  the  body  of  Rebecca  H.  Taylor"  are  simply  words 
descriptive  of  the  persons  designated  as  Edward  B.  Taylor,  Anna  H, 
Williams  and  Howard  G.  Taylor;  though  not,  I  think,  conclusive,  read- 
ing the  whole  of  clause  1.  But  there  are  other  facts  shown  by  the  evi- 
dence outside  the  will  itself  which  throw  further  light  upon  the  ques- 
tion and  the  meaning  of  the  will. 

Clause  1  of  the  will  itself  shows  that  the  testatrix  received  the  es- 
tate devised  by  will  from  her  deceased  husband,  Henry  W.  Taylor, 
Clause  1  commences  with  the  words,  "My  late  husband,  Henry  W, 
Taylor,  bequeathed  me  an  estate,"  etc.  The  last  sentence  in  clause 
1  also  refers  to  the  will  of  her  deceased  husband  by  the  words,  "The 
above  bequests  are  made  with  the  knowledge  of  my  children,  and  in 
accordance  with  my  husband's  desire  that  a  portion  of  my  estate  should 
be  so  divided." 

The  evidence  outside  the  will  itself,  taken  together  with  the  re- 
citals in  the  will,  goes  to  show  that  the  will  was  drawn  after, 
in  a  manner  in  accordance  with,  the  provisions  of  the  will 
of  the  said  Henry  W.  Taylor,  deceased,  and  the  will  of 
Henry  W.  Taylor,  deceased,  has  been  offered  in  evidence,  though 
objected  to  as  incompetent,  as  throwing  light  upon  the  intention  of  the 
testatrix,  Laura  C.  Taylor,  in  her  will.  Beginning  with  item  2,  the  will 
of  the  said  Henry  W.  Taylor  makes  bequests  to  the  said  persons  named 
in  clause  1  of  the  will  of  Laura  C.  Taylor,  deceased,  and  in  the  order 
in  which  they  are  there  named  in  the  said  will  of  Laura  C.  Taylor ^ 
beginning  in  item  2  with  the  words,  "I  give  and  bequeath  to  my  nephew^ 
Edward  Taylor  of  Illinois";  item  3,  "I  give  and  bequeath  to  my  nephew^ 
Edward  T.  Dugdale";  and  so  on  through  the  list  to  item  9  inclusive, 
the  said  item  9  beginning  with  the  words,  *'I  give  and  bequeath  to  my 
nephew,  Howard  G.  Taylor,"  etc. 

The  said  Henry  W.  Taylor  having  in  his  will  by  items  7,  8  and  9 
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made  bequests  to  Edward  B.  Taylor,  Anna  H.  Williams  and  Howard  G. 
Taylor  respectively,  proceeds  by  item  10  with  a  bequest  to  the  said 
Rebecca  H.  Taylor  in  the  words  following:  ''10.  I  give  and  bequeath  to 
my  sister-in-law,  Rebecca  H.  Taylor,  or  her  heirs,"  and  so  forth.  Then, 
following  the  bequest  to  Rebecca  H.  Taylor,  he  makes  bequests  by  suc- 
<;eeding  items  of  his  will  to  Joseph  E.  Taylor  and  Anne  M.  Taylor,  Julia 
K.  Taylor  and  to  Alice  Marsh  in  the  same  order  as  in  the  will  of  Laura 
€.  Taylor,  deceased. 

It  is  quite  apparent  that  the  will  of  Laura  C.  Taylor  was  written 
by  the  testatrix  with  the  will  of  Henry  W.  Taylor  before  her  and  that 
she  followed  it,  making  her  bequests  in  the  same  order  as  those  in  the 
will  of  the  said  Henry  W.  Taylor,  deceased;  but  Rebecca  H.  Taylor 
being  dead  at  the  time  of  the  execution  of  the  will  of  Laura  C.  Taylor, 
ishe  made  a  bequest  to  the  "heirs  of  the  body  of  Rebecca  H.  Taylor 
per  stirpes  and  not  per  capita/^  instead  of  a  bequest  to  the  said  Rebecca 
H.  Taylor  herself.  It  is  clear  to  me  that  when  she  made  the  bequest  to 
the  ''heirs  of  the  body  of  Rebecca  H.  Taylor,*'  following  the  bequests  to 
the  persons  who  are  those  heirs  in  their  order  as  they  are  in  the  will  of 
Henry  W.  Taylor,  she  had  item  10  of  that  will  before  her  and  purposely 
made  the  bequest  to  the  "heirs  of  the  body  of  Rebecca  H.  Taylor"  in 
the  place,  as  to  order,  of  the  bequest  in  the  will  of  Henry  W.  Taylor  to 
the  said  Rebecca  H.  Taylor,  and  that  she  did  not  use  the  words  "the 
heirs  of  the  body  of  Rebecca  H.  Taylor"  as  descriptive  of  the  persons 
named  before,  Edward  B.  Taylor,  Anna  H.  Williams  and  Howard  G. 
Taylor,  who  were  the  heirs  of  the  body  of  Rebecca  H.  Taylor. 

I  cannot  but  conclude  that  she  intended  by  her  will  to  give  Edward 
B.  Taylor  a  share,  Anna  H.  Williams  a  share,  Howard  G.  Taylor  a 
share  per  capita,  and  the  three  together,  as  "the  heirs  of  the  body  of 
Rebecca  H.  Taylor,"  a  share  per  stirpes  and  not  per  capita. 

The  evidence  shows  that  the  will  of  Laura  C.  Taylor,  deceased,  is 
in  her  own  handwriting,  but  the  technical  legal  expressions  used  in 
the  words  "the  heirs  of  the  body  of  Rebecca  H.  Taylor  per  stirpes  and 
not  per  capita,"  indicate  that  some  lawyer  had  taken  the  will  of  Henry 
W.  Taylor  at  her  request  and  written  the  will  for  her  following  the 
provisions  of  the  will  of  Henry  W.  Taylor  and  that  she  had  re-written 
it  in  her  own  hand  and  executed  it,  for  I  can  hardly  think  that  she 
could  have  used  the  words  "heirs  of  the  body"  and  ^^per  stirpes"  and 
"per  capita"  as  they  are  used.  Nor  can  I  think  that  she  intended  the 
words  "per  stirpes  and  not  per  capita,"  to  modify  the  bequests  to  the 
said  three  by  name. 

But  the  will  as  it  is  written  is  her  will  and  I  cannot  think  that  the 
person  who  wrote  it  for  her  substituted  for  "Rebecca  H.  Taylor  or  her 
heirs,"  of  item  10  of  the  will  of  Henry  W.  Taylor,  the  words  "the  heirs 
of  the  body  of  Rebecca  H.  Taylor  per  stirpes  and  not  per  capita"  with 
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the  understanding  that  they  were  merely  descriptive  of  the  persons 
previously  named,  who  were  in  fact  the  heirs  of  her  body,  nor  can  I 
think  that  Laura  C.  Taylor  in  writing  the  will  herself  used  those  words 
as  descriptive  merely. 

That  this  is  Ihe  true  construction  of  the  will,  although  it  gives  to 
Edward  B.  Taylor,  Anna  H.  Williams  and  Howard  6.  Taylor  each  one 
share  and,  in  addition,  to  the  three,  a  share  per  stirpes,  is  rendered 
the  more  probable  by  another  curious  fact  shown  by  the  will  and  the 
evidence  outside  the  will  and  about  which  there  is  no  dispute  in  the  case ; 
for  following  the  bequest  to  the  **  heirs  of  the  body  of  Rebecca  H.  Tay- 
lor, deceased,"  there  is  a  bequest  to  **  Joseph  E.  Taylor,  Anna  M.  Tay- 
lor, Julia  K.  Taylor,  Alice  Marsh,  daughter  of  Joseph  E.  Taylor." 

The  evidence  shows  that  Anne  M.  Taylor,  Julia  K.  Taylor  and 
Alice  Marsh  are,  all  of  them,  children  of  the  said  Joseph  E.  Taylor. 
The  will  by  the  words  quoted  gives  to  the  said  Joseph  E.  Taylor  a  share, 
and  to  each  of  his  said  three  children  a  share,  and  then  adds,  **if  any 
of  the  said  legatees  shall  have  previously  died  leaving  issue,  then,  in 
that  event,  the  parent's  share  is  to  be  equally  divided  among  his  or  her 
surviving  children." 

The  evidence  shows  that  before  the  death  of  the  testatrix,  Laura 
C.  Taylor,  but  after  the  execution  of  her  will,  the  said  Joseph  E.  Tay- 
lor died;  and  by  the  terms  of  her  will  just  quoted  the  children  of  the 
said  Joseph  E.  Taylor  surviving  him,  to  wit :  the  said  Anne  M.  Taylor, 
Julia  K.  Taylor  and  Alice  Marsh  take  each  a  share  of  the  estate  of  said 
Laura  C.  Taylor,  and  in  addition  thereto  have  the  share  that  was  de- 
vised by  the  will  to  the  said  Joseph  E.  Taylor,  so  that  there  are  two 
instances  in  this  clause  1  of  the  will  of  Laura  C.  Taylor  in  which  per- 
sons named  take  twice,  about  one  of  the  instances  there  being  no  dis- 
pute. 

This  last  instance  also  occurs  from  the  following  by  the  testatrix 
•of  the  will  of  the  said  Henry  W.  Taylor. 

All  this  seems  to  me  to  be  fairly  clear,  reading  the  will  of  Laura 
C.  Taylor  together  with  the  will  of  Henry  W.  Taylor. 

But  it  was  strenuously  contended  in  argument  of  the  case  that  the 
will  of  Henry  W.  Taylor  was  not  competent  evidence  to  explain  the 
will  of  Laura  C.  Taylor,  to  enable  the  court  to  ascertain  the  meaning 
of  the  said  Laura  C.  Taylor. 

As  bearing  upon  this  question  I  quote  the  following.  In  2  Red- 
field,  Wills  496,  Chap.  10,  under  the  title  **  Extrinsic  Evidence  in  Aid 
of  Construction,"  it  is  said: 

**The  rules  for  the  admission  and  exclusion  of  parol  evidence  in 
regard  to  wills  are  essentially  the  same  which  pr^vail  in  regard  to  con- 
tracts generall5^ 

53  Pec.  Vol.  19 
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*'It  cannot  be  received  to  show  the  intention  of  the  testator  except 
by  enabling  the  court  where  the  question  arises  to  give  his  language 
such  an  interpretation  as  it  is  reasonable  to  presume  from  the  circum- 
stances in  which  he  was  placed  he  intended  it  should  receive ;  or  to  put 
the  court  in  the  place  of  the  testator." 

In  same  volume,  page  501,  speaking  of  the  admission  of  evidence 
for  the  correction  of  mistakes  apparent  on  the  face  of  wills,  but  also 
upon  constnictio7i  of  wills  in  case  of  ambiguity,  it  is  said: 

"This  question  is  very  extensively  discussed  by  Chancellor  Kent 
in  the  earlier  cases  carefully  revised.  That  experienced  and  careful 
judge  thus  expresses  the  rule  of  la<^:  'It  is  a  well  settled  rule  of  law 
that  seems  not  to  stand  in  need  of  much  proof  or  illustration  for  it  runs 
through  all  the  books  from  Cheney's  case  (5  Co.  Rep.  68)  down  to  this 
day,  that  parol  evidence  cannot  be  admitted  to  supply  or  contradict,  en- 
large or  vary  the  words  of  the  will  nor  to  explain  the  intention  of  the 
testator  except  in  two  specified  cases;  1,  where  there  is  a  latenJt  ambi- 
guity arising  de  hors  the  wUl  as  to  the  person  or  subject-matter  meant 
to  be  described.'  " 

In  2  Redfield,  Wills  621,  it  is  said: 

'^The  CO  wis  do  not  commonly  reject  any  evidence  which  in  any  fair 
view  may  be  presumed  to  have  a  bearing  upon  the  construction  of  the 
willy  and  it  is  not  uncommon  for  the  courts  to  call  for  the  original 
draught  of  a  wilL  or  a  former  will,  from  which  the  will  in  question  was 
made,  and  inspect  them  for  the  purpose  of  seeing  precisely  how  the 
mistake  did  occur." 

At  another  place  on  the  same  page,  621,  it  is  said: 

'*The  only  advantage  which  in  such  cases  can  be  derived  from 
extrinsic  evidence  is  to  enable  the  court  to  place  themselves  in  the  pre- 
'Cise  position  of  the  testator  with  his  knowledge  of  extraneous  facts  and 
circumstances  so  as  to  enable  them  to  give  such  a  construction  to  the 
words  as  the  testator  himself  would  have  done ;  i.  e.,  such  as  will  carry 
out  his  intention  in  using  them  as  far  as  they  can  be  clearly  gathered 
from  the  words  of  the  will." 

The  author  after  saying  that  '*it  is  not  uncommon  for  the  courts 
to  call  for  the  original  draught  of  a  will  or  a  former  will  from  which 
the  will  in  question  was  made  to  inspect  them,"  etc.,  makes  curious  and 
interesting  comment  as  follows: 

**This  was  done  by  Lord  Brougham,  Chancellor,  in  the  important 
case  of  Langston  v.  Langston,  and  his  Lordship  while  deciding  precisely 
in  accordance  with  the  light  thus  obtained  disclaimed  all  aid  from  this 
source  and  declared  the  testimony  inadmissible,  but  where  evidence  is 
confessedly  inadmissible  it  would  seem  more  consistent  and  more  dig- 
nified as  well  as  modest  in  the  court  as  a  general  rule  certainly  not  to 
examine  it." 
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The  author  adds  a  note  on  the  same  page  with  the  quotation  fronr 
Langston  v.  Langston,  2  CI.  &  Fin.  240,  to  which  I  make  reference  with- 
out quoting. 

Reference  is  made  by  the  author  in  a  note,  on  page  623,  also  to 
Blundell  v.  Gladstone,  11  Sim.  467,  468,  which  case  it  is  said  **wafi^ 
heard  on  appeal  before  the  chancellor  and  two  common  law  judges  and 
affirmed.     1  Phillips  279." 

In  the  report,  Blundell  v.  Gladstone,  1  Phillips  279,  it  is  said  on 
page  283:  *'It  appears  that  the  testator  had  made  two  former  wills, 
one  in  the  year  1821,  the  other  in  the  year  1827."  A  statement  is  then 
made  .of  the  contents  of  those  two  wills  as  bearing  upon  the  question 
in  the  case  of  Blundell  v.  Gladstone,  which  was  a  case  of  uncertainty 
as  to  who  was  intended  as  the  devisee  named  in  the  will.  It  is  said' 
on  page  284: 

**Prom  both  these  wills  it  is  collected  that  the  testator  knew  the 
name  of  Mr.  Thomas  Weld's  next  brother  to  be  Joseph,  and,  from  the? 
will  of  1827,  that  having  selected  the  second  son  of  Mr.  Joseph  Weld 
(the  present  plaintiff)  as  the  object  of  his  devise,  he  knew  how  to  de- 
scribe him,"  etc. 

See,  also,  pages  287-288  and  other  pages. 

These  statements  are  from  the  opinion  of  the  judge  below  and  the 
Lord  Chancellor  iti  deciding  the  case  upon  the  appeal  said,  page  289: 

**We  are  much  obliged  to  the  learned  judges  for  their  assistance  on 
this  occasion,  and  for  the  attention  they  have  paid  to  this  question.  1 
entirely  concur  in  the  opinion  which  they  have  so  clearly  and  so  fully 
expressed;"  proceeding  to  state  the  case. 

It  is  said  in  1  Redfield,  Wills  573,  under  **  Latent  Ambiguities  and 
the  Mode  of  their  Removal": 

**The  greatest  scope  for  the  admission  of  parol  evidence  in  explana- 
tion of  the  intention  of  the  testator  arises  in  regard  to  what  are  de- 
nominated latent  ambiguities.  These  are  so  called  since  they  are  not 
apparent  upon  the  face  of  the  will  hut  arise  from  the  proof  of  facts 
outside  the  will  showing  that  the  words  of  the  instrument  although  ap- 
parently definite  and  specific  in  themselves  are  nevertheless  susceptible 
of  an  application  with  equal  propriety  to  two  or  more  different  sub- 
jects or  objects." 

The  ambiguity  in  the  will  of  Laura  C.  Taylor  arises  from  the  proof 
that  the  three  persons  previously  named  are  **the  heirs  of  the  body  of 
Rebecca  H.   Taylor." 

On  page  581  is  an  interesting  note  upon  a  doubt  expressed  by 
Blackburn,  J.,  in  the  case  of  the  will  of  Joseph  Grant,  as  to  the  com- 
petency of  certain  extrinsic  evidence.    And  in  the  note  it  is  said : 

**We  are  certainly  not  able  to  comprehend  the  ground  of  his 
hesitation,"  etc.     *'It  must  rest  upon  some  doubt  or  hesitation  in  re- 
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gard  to  the  fact  whether  the  case  is  strictly  one  of  latent  ambiguity  or 
only  one  of  defective  description  to  be  aided  in  its  construction  by 
placing  the  court  in  the  position  of  the  testator,  at  the  time  he  made 
his  will,  both  as  to  his  property  and  the  person  whom  he  intended  to 
benefit.  For  if  it  were  clearly  a  case  of  the  former  character"  (latent 
ambiguity)  "there  could  be  no  question  upon  the  weight  of  existing 
authority  in  the  English  courts,  that  all  the  evidence  offered  was  ad- 
missible. But  the  case  seems  to  us  clearly  one  of  latent  ambiguity  al- 
though not  strictly  one  of  equivocation,  hut  no  doubt  in  either  view 
the  proof  of  the  surrounding  circumstances  was  admissible,^* 

It  is  .stated  in  1  Jarman,  Wills  (6  ed.)  443,  that,  '^ Evidence, of  aU 
the  material  facts  in  the  case  is  admissible  to  assist  in  the  exposition 
of  the  will.'' 

It  is  stated  in  1  Jarman,  Wills  star  pages  391,  392,  393,  thadt  ex- 
trinsic evidence  is  admissible  to  prove  or  repel  double  portion. 

On  page  392,  it  is  said: 

*'Such  evidence  may  also  be  adduced  to  repel  the  presumption  as 
distinguished  from  an  express  declaration  against  double  portions." 

It  is  said  also  on  the  same  page : 

**In  all  these  cases  parol  evidence  is  admissible  to  repel  the  pre- 
sumption; counter  evidence  is  also  admissible  in  support  of  it." 

Now  in  the  will  of  Laura  C.  Taylor,  clause  1,  there  is  clearly  stated 
a  bequest  to  "the  heirs  of  the  body  of  Rebecca  H.  Taylor  per  stirpes 
and  not  per  capita." 

As  the  basis  of  any  claim  that  these  words  are  descriptive  of  per- 
sons previously  named,  extrinsic  evidence  is  necessary  because  it  is 
admitted  that  not  all  persons  previously  named  are  heirs  of  the  body 
of  Rebecca  H.  Taylor ;  and  it  is  shown  by  extrinsic  evidence,  and  could 
not  be  ascertained  in  any  other  way,  that  only  three  of  the  persons 
previously  named  answer  that  description,  to  wit,  Edward  B.  Taylor, 
Anna  H.  Williams  and  Howard  6.  Taylor.  But  the  fact  that  these 
three  are  in  fact  heirs  of  the  body  of  Rebecca  H.  Taylor  is  not  neces- 
sarily conclusive  of  the  claim  that  the  words  *Hhe  heirs  of  the  body  of 
Rebecca  H.  Taylor  per  stirpes  and  not  per  capita,"  are  simply  de- 
scriptive of  these  three;  and  I  think  **coimter  evidence"  must  be  ad- 
missible to  show  the  real  intention. 

I  am  inclined  to  think  upon  consideration  that  reading  the  will 
just  as  it  is,  except  with  the  knowledge  that  the  three  are  the  heirs 
of  the  body  of  Rebecca  H.  Taylor,  the  words  '*the  heirs  of  the  body 
of  Rebecca  H.  Taylor"  should  not  be  held  to  be  descriptive,  but  to  con- 
stitute a  separate  bequest. 

But  evidence  having  been  offered  to  show  that  the  three  persons 
named  are  the  heirs  of  the  body  of  Rebecca  H.  Taylor,  it  would  seem 
to  be  competent  that  any  other  evidence  of  circumstances  existing  at 
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the  time  of  the  execution  of  the  will  "which  in  any  fair  view  may  be 
presumed  to  have  a  bearing  upon  the  construction  of  the  will,"  may 
also  be  considered,  and  I  cannot  but  think  that  the  will  of  the  de- 
ceased husband  of  the  testatrix  from  whom  she  received  the  estate  and 
to  which  Tinll  reference  is  made  by  her  in  clause  1  of  her  will,  she  re- 
citing that  she  made  her  bequests  in  accordance  with  her  said  husband's 
desire  that  a  portion  of  her  estate  should  be  so  devised  and  with  the 
knowledge  of  her  children,  is  competent. 

Leaving  the  will  of  Henry  W.  Taylor  out  of  consideration,  I  would 
still  be  inclined  to  think  in  view  of  the  whole  of  clause  1  of  the  will  of 
Laura  C.  Taylor  that  the  words,  **the  heirs  of  the  body  of  Rebecca 
H.  Taylor  per  stirpes  and  not  per  capita,"  constitute  a  separate  devise 
•to  such  heirs  in  addition  to  the  individual  bequests  to  them  immediately 
preceding  the  said  words,  but  taking  into  consideration  the  will  of 
Henry  W.  Taylor  it  would  seem  quite  certain  that  such  is  the  proper 
construction. 


ACTIONS-BOUNTIES— LIMITATION  OF  ACTIONS. 

[Hamilton  Common  Pleas,  January  6,  1909.] 
State  Ex  Rel.  Hiram  M.  Rulison,  Pros.  Atty.,  v.  John  Eilgoub. 

1.  Action  to  Recoveb  Interest  on  Unauthobized  Ck>x7NTT  Deposfts  Brought  bt 
Pbosecutob. 

A  county  prosecuting  attorney  has  authority  to  maintain  an  action  against 
hanks  for  recovery  of  interest  on  unauthorized  deposits  made  hy  the 
county  treasurer  from  public  funds  in  his  hands. 

2.  Limttation  of  Actions  Applicable. 

The  six-year  statute  of  limitations  applies  to  an  action  to  recover  interest 
on  unauthorized  deposits  of  county  funds,  but  the  four-year  statute  and 
the  one-year  statute  do  not  apply. 

3.  Bab  of  Previous  Recovery. 

Tl^e  defense  that  certain  judgments  have  been  fully  satisfied,  which  were 
•  obtained  against  former  treasurers  on  account  of  interest  on  such  de- 
posits received  by  them  as  a  personal  gratuity,  is  a  bar  to  the  prosecu- 
tion  of  actions  against  the.  banks  for  recovery  of  further  sums  alleged 
to  be  due  the  county  on  account  of  interest  on  such  deposits. 

The  amended  petition  filed  in  the  common  pleas  court  in  this  case 
was  as  follows: 

Relator  represents  to  the  court  that  Hiram  M.  Rulison  is  the  duly 
elected  and  legally  qualified  prosecuting  attorney  for  Hamilton  county, 
Ohio,  and  that  he  brings  this  action  against  John  Kilgour,  doing  a 
banking  business  under  the  name  of  the  Franklin  Bank,  by  virtue  of 
the  power  and  authority  vested  in  him  by  Sec.  1277  Rev.  Stat. 

Plaintiff  says  that  at  numerous  times  between  the  twenty-fourth 
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day  of  December,  a.  d.  1895,  and  the  twenty-first  day  of  October,  a.  d. 
1903,  the  defendant  without  warrant  of  law  obtained  possession,  cus- 
tody and  control  of  public  moneys  of  Hamilton  county,  Ohio,  from  and 
with  the  consent  of  the  several  county  treasurers  of  said  Hamilton 
county,  Ohio,  during  said  period,  knowing  that  said  moneys  were  public 
moneys  of  said  county;  that  the  defendant  without  warrant  of  law 
withheld  said  public  moneys  from  the  county  treasury  of  said  county 
•during  the  period  aforesaid;  that  said  obtaining  possession,  custody 
and  control  and  withholding  of  the  public  money  aforesaid  was  secretly, 
fraudulently  and  illegally  done  by  the  defendant,  without  the  knowledge 
•of  plaintiff,  or  of  the  board  of  county  commissioners  of  said  Hamilton 
•county,  Ohio,  or  of  any  county  officers  of  said  county,  other  than  the 
fieveral  county  treasurers  of  said  Hamilton  county,  Ohio,  during  said' 
period.  Plaintiff  says  that  he  makes  no  claim  in  this  action  that  said 
public  moneys  have  not  been  returned  to  the  county  treasurer. 

Plaintiff  is  unable  to  state  the  various  amounts  of  said  public 
moneys  so  obtained  and  withheld  as  aforesaid  by  said  defendant;  and 
plaintiff  is  unable  to  state  either  the  exact  dates  when  defendant  ob- 
tained possession  of  said  public  moneys  as  aforesaid,  or  the  exact 
periods  of  time  during  which  defendant  so  withheld  said  public  moneys 
.as  aforesaid,  or  whether  or  not  all  of  the  public  moneys  were  in  the 
•county  treasury  on  the  various  settlement  days  during  the  period 
before  mentioned. 

Plaintiff  further  says  that  the  defendant  secretly,  fraudulently 
and  illegally,  and  without  the  knowledge  of  plaintiff  or  of  the  board 
of  county  commissioners  of  said  Hamilton  county,  Ohio,  or  any  county 
officers  of  said  county  other  than  the  several  treasurers  of  said  Hamil- 
ton county,  Ohio,  during  said  period,  commingled  the  said  public  moneys 
with  other  moneys  then  in  its  possession,  and  used  the  same  as  a  part 
of  its  moneys  in  its  banking  business;  and  that  defendant  during  the 
period  aforesaid  has  obtained  thereby  large  profits  and  increments  on 
the  said  commingled  moneys  as  aforesaid ;  and  that  the  plaintiff  is  un- 
able to  state  the  amount  of  said  profits  and  increments. 

Plaintiff  further  says  that  there  is  due  from  the  defendant  to  the 
said  county  of  Hamilton,  interest  at  the  rate  of  6  per  centum  per  an- 
num on  each  and  all  of  said  public  moneys  of  said  county  of  which 
defendant  obtained  possession,  and  which  defendant  withheld  as  afore- 
said during  the  various  times  said  defendant,  after  obtaining  possession, 
custody  and  control  as  aforesaid,  withheld  said  public  moneys  of  said 
county  as  aforesaid;  and  that  there  is  due  the  said  county  of  Ham- 
ilton in  addition  thereto  from  the  defendant  any  and  all  profits  and 
increments  obtained  as  aforesaid  in  excess  of  6  per  centum  due  as  afore- 
said on  each  and  all  of  said  public  moneys  so  obtained  and  withheld 
^s  aforesaid. 
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Plaintiff  says  that  the  account  of  the  interest,  profits  and  incre- 
ments due  the  said  county  of  Hamilton  as  aforesaid  involves  a  com- 
plicated and  intricate  state  of  accounts  between  plaintiff  and  defend- 
ant, and  that  it  is  impossible  for  plaintiff  and  defendant  to  agree  or 
adjust  said  accounts  of  said  interest  and  profits  and  increments  due- 
said  county  of  Hamilton  as  aforesaid. 

Wherefore,  plaintiff  prays  that  the  defendant  may  be  ordered  to 
make  an  account  touching  the  items  of  increments,  profits  and  inter- 
est thus  received,  and  that  the  court  may  order  the  reference  of  said 
accounts  to  a  master  for  the  purpose  of  determining  the  same  and  as- 
certaining the  exact  amount  due  the  county  of  Hamilton;  that  after 
an  account  has  been  so  had  between  said  parties,  that  a  judgment  may 
be  entered  in  favor  of  the  plaintiff  herein  against  the  defendant  for  the 
use  of  the  said  county  of  Hamilton,  for  the  amount  of  said  interest, 
profits  and  increments  so  found  due  the  said  county  of  Hamilton,  and 
that  plaintiff  may  have  all  other  just  and  proper  relief  at  law  and  in 
equity  in  the  premises. 

H.  M.  Rulison,  Pros.  Atty.,  F.  Morris  and  C.  O.  Rose*  Asst.  Pros. 
Attys.,  for  plaintiff:    . 

Cited  and  commented  upon  the  following  authorities:  State  v. 
Zumstein,  2  Circ.  Dec..  539  (4  B.  268) ;  State  v.  Banks,  16  Dec.  730  (4 
N.  S.  245) ;  State  v.  Copeland,  96  Tenn.  296  [34  S.  W.  Rep.  427;  31 
L.  R.  A.  844;  54  Am.  St.  Rep.  840] ;  Eshelby  v.  Cincinnati  (Bd.  of 
Ed.),  66  Ohio  St.  71  [63  N.  E.  Rep.  586] ;  OlenvUle  (Vil)  v.  Engle- 
hart,  10  Circ.  Dec.  408  (19  R.  285) ;  Conkling  v.  Coonrod,  6  Ohio  St. 
611;  State  V.  Foster,  5  Wyo.  199  [38  Pac.  Rep.  926;  29  L.  R.  A.  226; 
63  Am.  St.  Rep.  47] ;  McClure  v.  LaPlata  Co.  (Comrs.)  19  Colo.  122 
[34  Pac.  Rep.  763] ;  Throop  v.  Langdon,  40  Mich.  673;  Dillon,  Munic. 
Corp.  740;  Wasteney  v.  Schott,  58  Ohio  St.  410  [51  N.  E.  Rep.  34] ; 
Seeley  v.  Thomas,  31  Ohio  St.  301;  Hartman  v.  Hunter,  56  Ohio  St. 
175  [46  N.  E.  Rep.  577] ;  Greene  Tp.  {Tr.)  v.  Campbell,  16  Ohio  St. 
11;  Wood  V.  Ferguson,  7  Ohio  St.  288;  State  v.  Tin  &  Japan  Co.  66 
Ohio  St.  182  [64  N.  E.  Rep.  68] ;  State  v.  Griftner,  61  Ohio  St.  201 
[55  N.  E.  Rep.  612] ;  State  v.  Railway,  53  Ohio  St.  189  [41  N.  E. 
Rep.  205] ;  State  v.  Board  of  Pub.  Wks.  36  Ohio  St.  409;  Monroe  v. 
Doe,  7  Ohio  (pt.  2)  262;  Wallace  v.  Miner,  6  Ohio  366;  Ohio  State 
University  (Tr.)  v.  Satterfield,  1  Circ.  Dec.  377  (2  R.  86) ;  State  v. 
Abbot,  25  Circ.  Dec.  538  (2  N.  S.  281) ;  Cincinnati  v.  Church,  8  Ohio 
298  [82  Am.  Dec.  718]  ;  State  v.  Railway,  2  Dec.  300  (1  N.  P.  292) ; 
Hays  V.  Park  Co.  13  Dec.  67 ;  Ormsby  v.  Longworth,  11  Ohio  St.  653 ; 
Long  V.  Mulford,  17  Ohio  St.  484  [93  Am.  Dec.  638] ;  Combs  v.  Wat- 
son,  32  Ohio  St.  228;  Carpenter  v.  Canal  Co.  35  Ohio  St.  307;  Railway 
V.  Smith,  48  Ohio  St.  219  [31  N.  E.  Rep.  743] ;  State  v.  Oil  Co.  49 
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Ohio  St.  137  [30  N.  E.  Itep.  279;  15  L.  R.  A.  145;  34  Am.  St.  Rep. 
541] ;  Zieverink  v.  Kemper,  50  Ohio  St.  208  [34  N.  E.  Rep.  250] ; 
Stivens  v.  Summers,  68  Ohio  St.  421  [67  N.  E.  Rep.  884] ;  Sayler  v. 
Simpson,  12  Dee.  148;  WHUams  v.  Presbyterian  Soc.  1  Ohio  St.  478; 
Longworth  v.  Hunt,  11  Ohio  St.  194;  Howk  v.  Minnick,  19  Ohio  St 
462  [2  Am.  Rep.  413];  Loffland  v.  Bush,  26  Ohio  St.  559;  Piatt  v. 
Longworth,  27  Ohio  St.  159;  Maple  v.  Railway,  40  Ohio  St.  313  [48 
Am.  Rep.  685] ;  Western  Reserve  Bank  v.  Mclntire,  40  Ohio  St.  528 ; 
Boies  V.  Johnson,  15  Circ.  Dec.  331  (1  N.  S.  451) ;  Duhme  v.  Mehner,  5 
Dec.  107  (3  N.  P.  266) ;  Bohm*Bros.d;  Co,  v.  Cunningham,  7  Dec.  Re. 
382  (2  BuU.  274) ;  Stephenson  v.  Reeder,  7  Dec.  411  (2  BuU.  335) ;  Wil- 
liams V.  Presbyterian  Soc.  1  Ohio  St.  478 ;  Phillips  v.  State,  5  Ohio  St. 
122  [64  Am.  Dec.  635] ;  Michoud  v.  Oirod,  45  U.  S.  (4  How.  503)  1076; 
Boone  v.  Chiles,  35  U.  S.  (10  Pet.  177)  388;  17  Ves.  88;  AngeU,  Lim.  of 
Act.  Sec.  468;  Perry,  Trusts  Sec.  865,  867;  Paschall  v.  Hinderer,  28 
Ohio  St.  568;  Jones  v.  Jones,  10  Circ.  Dec.  71  (18  R.  260) ;  Central 
Trust  Co.  V.  Burke,  2  Dec.  96  (1  N.  P.  169) ;  Bettma^  v.  Hunt,  9  Dec. 
Re.  396  (12  BuU.  286);  Gary  v.  May,  16  Ohio  66;  Williams  v.  Van 
Tuyl,  2  Ohio  St.  336;  Orrnsby  v.  Longworth,  11  Ohio  St.  653;  Fisher 
V.  Mossinan,  11  Ohio  St.  42;  Carlisle  v.  Foster,  10  Ohio  St.  198;  Mack 
V.  Brammer,  28  Ohio  St.  508;  Yearly  v.  Long,  40  Ohio  St  27;  Douglas 
V.  Corry,  46  Ohio  St  349  [21  N.  E.  R«p.  440;  15  Am.  St  Rep.  604] ; 
Gray  v.  Kerr,  46  Ohio  St.  652  [23  N.  E.  Rep.  136] ;  Webster  v.  Bible 
Society,  50  Ohio  St.  1  [33  N.  E.  Rep.  297] ;  Townsend  v.  Eichdberger, 
51  Ohio  St  213  [38  N.  E.  Rep.  207] ;  Lease  v.  Downey,  3  Circ. 
Dec.  235  (5  R.  480) ;  Irwin  v.  Lloyd,  11  Circ.  Dec.  212  (20  R.  339) ; 
Fuller  V.  Railway,  11  Dec.  574  (8  N.  P.  605) ;  Chapman  v.  Loveland, 
11  Ohio  St  214;  Howard  v.  Gunnison,  12  Dec.  684;  Rawson  v.  Knight, 
71  Me.  99;  Stephen,  Pleading  51;  Hurst  v.  Everett,  21  Fed.  Rep.  218; 
Kinkead,  Code  PL  (2  ed.)  75;  Bates,  Pleading  352;  10  Ohio  Enc.  Dig. 
Rep.  1037. 

Kittredge  &  Wilby,  Maxwell  &  Ramsey,  Paxton  &  Warrington 
and  Peck,  Schafif er  &  Peck,  for  defendants : 

Cited  and  commented  upon  the  following  authorities:  Vindicator 
Pig.  Co.  V.  State,  68  Ohio  St.  362  [67  N.  E.  R«p^  733] ;  Lawrence  By. 
V.  Mahoning  Co.  (Comrs.)  35  Ohio  St.  1;  State  v.  Zum^stein,  2  Circ. 
Dec.  539  (4  R.  268) ;  Wasteney  v.  Schott,  58  Ohio  St.  410  [51  N.  E. 
Rep.  34];  Mayor  v.  Lever,  1  Q.  B.  168;  Skyles,  Agency  Sec.  553; 
Glaspie  v.  Keator,  56  Fed.  Rep.  203;  Herman,  Estoppel  96,  1062;  24 
Enc.  Law  307;  Bliss,  Code  Plead.  68: 

SWING.  J. 

This  case  is  submitted  to  me  upon  a  demurrer  of  the  plaintiff 
to  the  second,  third,  fourth,  fifth  and  sixth  defenses  in  the  answer  of 
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the  defendant  to  the  amended  petition  of  the  plaintiff,  the  ground 
of  the  demurrer  to  each  of  said  defenses  being  that  it  does  not  state 
facts  sufficient  in  law  to  constitute  a  defense. 

The  second  defense  is  that  the  prosecuting  attorney  of  Hamilton 
county,  Ohio,  is  not  authorized  by  law  and  has  no  legal  capacity  to  bring 
or  maintain  the  action.  I  am  of  the  opinion  that  the  demurrer  to  thi» 
defense  is  well  taken  and  should  be  sustained.  If  there  is  a  cause  of 
action  stated,  I  think  the  prosecuting  attorney  is  the  proper  person 
to  bring  it  as  he  has  done. 

The  third  defense  is  that  the  action  was  not  brought  within  sue 
years  after  the  cause  of  action  accrued — a  plea  of  the  statute  of  limita- 
tions. The  court  of  common  pleas  of  Allen  county,  Ohio,  Mathers,  J., 
in  a  similar  case.  State  v.  Bank,  19  Dec.  82  (7  N.  S.  43),  has  held  that 
the  six-year  limitation  applies.  I  have  read  the  opinion  of  the  court 
in  that  case  with  care  and  have  further  investigated  the  question,  and 
my  conclusion  is  that  the  six-year  limitation  does  apply.  In  view 
of  all  the  authorities  upon  the  question  which  I  have  examined,  I  can- 
not be  quite  sure  that  there  is  any  limitation.  If  the  amended  petition 
had  set  forth  that  the  state  of  Ohio  has  a  substantial  interest  I  would 
be  inclined  to  the  opinion  that  there  is  no  limitation,  but  this  action  pur- 
ports to  be  for  the  benefit  of  Hamilton  county,  and  there  is  no  allega- 
tion in  the  amended  petition  that  the  state  of  Ohio  has  an  interest  in 
the  action,  and  unless  I  should  take  judicial  notice  of  the  fact,  if  it  be 
a  fact,  the  action  would  seem  to  be,  as  alleged  in  the  amended  petition, 
for  the  benefit  of  the  county  only. 

Not  without  some  misgiving,  I  will  overrule  the  demurrer  to  the 
third  defense. 

The  fourth  and  fifth  defenses  are  also  pleas  of  the  statute  of 
limitation — one  the  four-year  limitation,  the  other  the  one-year  limita^ 
tion ;  to  these  two  defenses  the  demurrer  is  sustained. 

The  sixth  defense  pleads  certain  judgments  formerly  rendered 
against  several  former  treasurers  of  Hamilton  county,  Ohio,  which 
judgments,  alleged  to  have  been  fully  satisfied,  are  pleaded  as  a  bar 
to  this  action.  Reading  the  allegations  in  the  amended  petition  and  the 
allegations  in  the  sixth  defense  in  the  answer  together,  I  am  of  the 
opinion  that  the  demurrer  to  the  sixth  defense  should  be  overruled.  I 
am  of  the  opinion  that  if  the  plaintiff  has  any  right  of  action  against 
the  defendant  such  as  is  claimed  in  this  case,  the  plea  in  bar  to  it  is  well 
taken.  It  is  also  contended  in  argument  that  under  the  law  there  is  no 
right  of  action  in  the  plaintiff  in  such  case  as  this.  This  contention, 
I  am  of  opinion,  is  sound.  But  be  that  as  it  may,  the  demurrer  to  the 
sixth  defense  will  therefore  be  overruled. 

I  have  given  the  most  careful  attention  to  the  question  of  law 
raised  in  this  case  and  cannot  but  think  that  the  conclusions  I  have 
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reached  as  to  the  sixth  defense  are  capable  of  being  demonstrated  as 
correct  with  almost,  if  not  quite,  mathematical  certainty;  but  as  the 
discussion  of  the  reasons  and  numerous  authorities  on  the  subject 
-which  have  been  cited  to  me  by  counsel  in  oral  argument  and  learned 
briefs,  and  which  authorities,  together  with  others  which  I  have  care- 
fully examined,  would  necessarily  be  voluminous,  I  content  myself  with 
stating  the  conclusions  which  I  have  reached.  There  are  numerous 
other  cases  involving  the  same  questions  here  decided,  which  were  sub- 
mitted to  me  upon  demurrers,  together  with  the  demurrer  in  this  ease, 
and  the  conclusions  above  stated  will  apply  to  all  the  cases  submitted. 


ATTACHMENT  AND  GARNISHMENT. 

[Hftmllton  Common  Pleas,  March,  1909.] 
Qeorge  B.  Bn^EY  v.  Atlantic  Coast  Line  Co. 

CONTINUANGB  OF  MAIN  ACTION  AMOUNTINO  TO  DISCONTINUANCE  DEFEATS  ATTACH- 
MENT. 

An  attachment  proceeding,  being  ancillary  to  the  main  action,  necessarily 
fails  by  the  dismlBsal  or  illegal  continuance  of  such  action;  to  effect  the 
release  of  the  property  so  seized  and  held  subject  to  the  order  of  court, 
a  motion  to  discharge  the  attachment  properly  lies. 

ISyllabus  approved  by  the  court] 

Kinkead,  Rogers  &  Ellis,  for  the  motion. 
M.  Q.  Heintz,  contra. 

HUNT,  J. 

An  attachment  proceeding  is  a  statutory  proceeding  ancillary  to 
•certain  classes  of  civil  actions.  It  is  considered  independently  of  the . 
main  action,  except  in  so  far  as  the  character  of  the  main  action  is 
involved  in  the  necessary  averments  in  the  affidavit  in  attachment.  The 
validity  of  the  attachment  proceeding  does  not  depend  on  whether  or 
not  the  defendant  in  the  main  action  has  or  has  not  b'een  brought  into 
court  so  long  as  he  can  be  brought  into  court  in  such  main  action.  If 
the  main  action  is  dismissed  for  any  cause,  or  discontinued  by  reason 
of  the  failure  of  the  plaintiff  to  do  things  which  are  required  to  be  done 
in  order  to  require  the  defendant  to  respond  to  the  bill  of  particulars 
as  filed  at  -or  before  the  issuing  of  the  attachment,  the  ancillary  attach- 
ment proceeding,  dependent  biy  its  nature  upon  the  existence  of  the 
action  itself,  must  fail. 

In  this  case,  the  continuance  of  the  action  without  the  consent  of 
the  defendant  in  a  manner  not  authorized  by  statute,  operated  as  a 
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discontinuance  of  the  action.    The  attachment  proceeding,  being  merely- 
ancillary  thereto,  was  necessarily  discontinued  at  the  same  time. 

If  no  property  had  been  actually  seized  under  the  attachment,  the 
attachment  might  have  been  ignored  as  no  longer  of  any  effect,  but  as 
■  property  had  been  taken  under  the  attachment  proceeding,  the  only  way 
to  have  it  released  was  to  file  a  motion  to  discharge  the  attachment,  and 
•such  motionj  under  the  circumstances  of  this  cause,  should  have  been 
igranted  by  the  justice. 


EXTRADITION. 

[Hamilton  Common  Pleas,  August  8,  1908.] 
Lemuel  F.  Graio,  In  re. 

JSZTBXDITIOIT   PAFEBS  VOID  WHEN    SlGNia)  IN   BLA.NK. 

When  a  warrant  of  extradition  is  signed  by  the  governor  in  blank  and 
is  afterward  filled  out  by  his  secretary  writing  therein  the  name  of  some 
accused  person,  it  is  a  nullity;  but  the  goyemor  may  issue  a  yalid  war- 
rant on  the  same  paper. 

Scott  Bonham,  for  petitioner. 

J.  H.  Russe»  Pros.  Atty.  for  Dearborn  county,  Indiana,  contra. 

SWING.  J. 

This  matter  comes  before  me  upon  what  purports  to  be  an  extradi- 
tion warrant  by  the  governor  of  this  state  and  upon  writ  of  habeas 
<5orpus. 

Demand  was  made  upon  the  governor  of  Ohio  by  the  governor  of 
Indiana  for  the  arrest  of  Lemuel  P.  Craig  and  that  he  be  delivered  to 
the  Indiana  authorities  upon  a  charge  made  against  him  in  that  state 
of  false  pretenses,  etc.,  and  a  warrant  purporting  to  be  an  extradition 
warrant  signed  and  issued  by  the  governor  of  this  state  is  presented  to 
me. 

Lemuel  F.  Craig  was  arrested  upon  the  said  warrant  of  extradition 
and  brought  before  me  as  a  judge  of  the  common  pleas  court,  according 
to  the  statute  in  such  case,  and  made  application  for  a  writ  of  habeas 
<;orpus,  alleging  that  he  was  unlawfully  detained  and  setting  forth 
various  grounds  for  his  claim. 

I  have  heard  the  matter  of  the  extradition  and  the  habeas  corpus 
upon  the  evidence  and  the  arguments  of  counsel. 

Without  going  into  all  the  questions  raised,  I  find  and  hold  that  the 
various  contentions  of  counsel  for  Lemuel  P.  Craig  are  not  well  taken 
except  as  to  the  validity  of  the  warrant  of  extradition. 
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It  was  shown  in  the  evidence  by  a  deposition  of  a  secretary  in  the 
office  of  the  governor  of  this  state,  and  is  not  controverted,  that  the 
governor  signed  certain  warrants  of  extradition  in  blank,  and  that  in 
his  absence  application  was  made  for  a  warrant  of  extradition  for 
Lemuel  F.  Craig,  and  that  a  warrant  so  signed  by  the  governor  in  blank 
was  filled  in  by  secretary  in  his  office  with  the  name  of  Lemuel  F.  Craig 
and  the  other  statements  necessary  for  the  filling  of  the  blanks,  and  that 
the  governor  himself  did  not  grant  and  issue  the  warrant  of  extradi- 
tion. 

It  is  claimed  by  counsel  for  Craig  that  the  said  warrant  of  extradi- 
tion is  invalid. 

I  need  not  set  forth  the  provisions  of  the  constitution  of  the  United 
States  and  of  the  state  of  Ohio  as  to  extradition. 

The  statute  of  Ohio  on  that  subject  enacted  in  accordance  with 
the  provisions  of  the  constitutions  of  the  United  States  and  of  the  state 
of  Ohio,  Sec.  59  Rev.  Stat.,  provides  as  follows: 

**The  governor,  in  any  case  authorized  by  the  constitution  of  the 
United  States,  may,  on  demand,  deliver  over  to  the  executive  authority 
of  any  other  state  or  territory,  any  person  charged  therein  with  trea- 
son, felony,  or  other  crime  committed  therein,"  etc. 

It  is  further  provided  by  said  section  that : 

"Such  demand  or  application  [for  the  delivery  of  the  person] 
must  be  accompanied  by  sworn  evidence  that  the  party  chained  is  a 
fugitive  from  justice,  and  that  the  demand  or  application  is  made  in 
good  faith  for  the  punishment  of  crime,  and  not  for  the  purpose  of 
collecting  a  debt  of  pecuniary  mulct,  or  of  removing  the  alleged  fugi- 
tive to  a  foreign  jurisdiction  with  a  view  there  to  serve  him  with  civil 
process;  and  also  by  a  duly  attested  copy  of  an  indictment  ot  an  in- 
formation, or  a  duly  attested  copy  of  a  complaint  made  before  a  court 
or  magistrate  authorized  to  take  the  same,  such  complaint  to  be  ac- 
companied by  an  affidavit  or  affidavits  to  the  facts  constituting  the  of- 
fense charged,  by  persons  having  actual  knowledge  thereof;  the  same 
shall  also  be  accompanied  by  a  statement  in  writing  from  the  prosecut- 
ing attorney  of  the  proper  county,  who  shall  briefly  set  forth  all  the 
facts  of  the  case,  the  reputation  of  the  party  or  parties  asking  such 
requisition,  and  whether,  in  his  opinion,  such  requisition  is  sought  from 
improper  motives,  or  in  good  faith  to  enforce  the  criminal  laws  of  Ohio,, 
and  such  further  evidence  in  support  thereof  as  the  governor  may  re- 
quire.'* 

Section  96  Rev.  Stat,  provides  as  follows: 

'^When  such  demand  or  application  is  made,  the  attorney-general,, 
or  the  prosecuting  attorney  of  any  county,  shall,  if  the  governor  re- 
quires it,  forthwith  investigate  the  grounds  thereof,  and  report  to  the 
governor  all  the  material  facts  which  may  come  to  his  knowledge,  with 
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an  abstract  of  the  evidence  in  the  case/'  etc.,  "with  an  opinion  as  to 
the  legality  and  necessity  of  complying  with  the  demand  or  applica- 
tion.'' 

In  Sec.  97  Rev.  Stat,  it  is  provided  that,  *'if  the  governor 
decides  that  it  is  proper  to  comply  with  the  demand,  he  shall 
issue  a  warrant,"  etc.,  and  it  is  provided  that  the  accused  shall  be 
brought  before  a  judge  of  the  Supreme  Court  or  of  a  circuit  court  or 
a  common  pleas  court  for  examination  upon  the  charge. 

The  provisions  of  the  statute  would  seem  clearly  upon  the  face 
of  them  to  impose  upon  the  governor  personally  the  power  and  duty 
of  granting  and  issuing  extradition  warrants. 

Authority  is  not  wanting  upon  the  subject.  In  the  year  1892  Judge 
Moses  F.  Wilson,  then  a  judge  of  the  court  of  common  pleas  of  Ham- 
ilton county,  in  the  Going  extradition  case  held  that: 

**A  warrant  which  had  been  signed  by  the  governor  in  blank,  and 
which  was  afterwards,  in  his  absence,  filled  out  by  his  secretary,  was  in- 
valid." 

See  editorial  on  this  decision,  in  28  Bull.  133. 

The  editorial  in  Weekly  Law  Bulletin  further  says : 

'*The  question  was  involved  in  the  case  of  Lamey,  Ex  parley  and 
decided  by  the  Supreme  Court  December  6,  1881  (see  6  Bull.  759,  797). 
That  case  was  decided  without  report,  but  several  lawyers  of  Cincinnati 
who  were  interested  in  the  case,  wrote  to  the  court,  asking  on  what 
grounds  the  court  had  decided  the  case.  Judge  Okey,  the  then  chief 
justice  of  the  Supreme  Court,  in  his  answer,  stated  the  points  of  the 
decision  as  follows: 

'*1.  'When  the  governor  signs  a  warrant  for  extradition  in  blank, 
it  is  a  nullity.,  and  he  may  issue  a  valid  warrant  on  the  same  paper.'  " 

And  then  in  the  letter  follow  other  points  that  were  decided. 

In  38  Bull.  85,  there  is  another  and  interesting  editorial  on  the 
subject  to  which  attention  has  been  called  by  counsel,  reviewing  the 
record  in  Lamey,  Ex  pafie,  and  reaching  the  conclusion  that  the  ques- 
tion of  the  validity  of  an  extradition  warrant  signed  in  blank  by  the 
governor  and  filled  out  afterward  by  a  secretary  in  the  governor's  ab- 
sence was  not  really  involved  in  that  case. 

The  record  as  published,  may,  if  not  carefully  read,  indicate  that 
the  question  was  not  necessarily  involved,  but  it  does  recite  that  Judge 
F.  W.  Moore  had  held  **the  warrant  to  be  invalid  upon  information 
deemed  reliable  that  it  was  issued  when  the  governor  was  not  present 
at  his  office,"  and  that  Lamey  had  been  ordered  to  be  rearrested,  etc., 
and  he  was  rearrested  upon  a  second  warrant. 

But  whether  the  question  was  necessarily  involved  in  the  Lamey 
•case  or  not,  it  is  quite  clear  that  Judge  Okey  in  his  letter  in  relation 
lo  the  case  understood  that  it  was,  and  that  the  question  had  been  de- 
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eided,  and  understood  the  law  to  be  as  he  stat^,  that  **when  the  gov- 
ernor signs  a  warrant  for  extradition  in  blank,  it  is  a  nullity.'* 

It  may  be  further  said,  however,  that  the  question  did  arise  a& 
shown  by  Larney,  Ex  parte,  in  this  way,  to  wit,  the  record  shows  that 
one  of  the  grounds  of  attack  upon  the  second  arrest  under  another 
extradition  warrant  was  ''as  to  the  regularity  of  the  proceedings." 

I  have  no  doubt  that  the  question  arose  as  to  whether  the  second 
arrest  under  a  second  warrant  of  extradition,  the  first  having  been 
held  invalid  because  signed  by  the  governor  in  blank,  was  regular.  The 
court  held  that  it  was  regular,  and  it  is  in  that  connection,  I  have  no 
doubt,  that  Judge  Okey  wrote,  "When  the  governor  signs  a  warrant 
for  extradition  in  blank,  it  is  a  nullity,  and  he  may  issue  a  valid  war- 
rant on  the  same  paper." 

It  appears  clear,  therefore,  that  the  question  was  before  the 
Supreme  Court  and  was  passed  upon,  and  I  cannot  assume,  as  the 
editor  in  the  article  in  38  Bull.  85  seems  to  assume,  that  Judge  Okey 
did  not  correctly  understand  what  was  involved  in  Larney,  Ex  parte, 
and  what  was  decided  and  what  the  law  was  when  he  wrote  the  letter 
quoted.     In  28  Bull.  133. 

In  the  case  of  Work  v.  Corrington,  34  Ohio  St.  64  [32  Am.  Rep. 
345],  Judge  Okey,  writing  the  opinion,  sets  forth  very  fully  the  grounds 
upon  which  it  would  seem  that  the  law  must  be  held  to  be  that  a  war- 
rant for  extradition  signed  by  the  governor  in  blank  is  invalid. 

In  that  opinion,  in  which  all  the  judges  of  our  Supreme  Court 
concur,  the  nature  of  the  power  and  duty  of  the  governor  in  such  a 
case  is  ably  discussed.  The  question  in  that  case  was  as  to  the  power 
of  the  governor  to  revoke  an  extradition  warrant  issued  by  his  prede- 
cessor in  office,  but  the  discussion  as  to  powers  and  duties  of  the  gov- 
ernor in  extradition  matters  is  very  instructive.  It  is  said,  quoting 
from  Kentucky  v.  Dennison,  65  U.  S.  (24  How.)  66  [16  L,  Ed.  717]  : 
*'In  such  cases  the  governor  acts  in  his  official  character,  and  represents 
the  sovereignty  of  the  state."  It  is  also  said,  quoting  from  Taylor  v. 
Taintor,  83  U.  S.  (16  WaU.)  366  [21  L.  Ed.  287],  that  the  governor 
**is  vested  with  discretion  to  withhold  the  warrant,"  and  a  number  of 
instances  are  mentioned  and  discussed,  and  it  is  said  on  page  75 : 

**The  duty  of  the  governor,  in  cases  of  that  class  [referring  to  a 
certain  class  of  cases],  is,  therefore,  one  of  great  delicacy." 

In  the  opinion  it  is  repeatedly  stated  that  the  governor  has  it  in 
his  power  and  it  is  often  his  duty  to  exercise  "his  discretion." 

In  the  case  of  Tod,  In  re,  12  S.  D.  386  [81  N.  W.  Rep.  637 ;  47  L. 
R.  A.  566;  76  Am.  St.  Rep.  616],  it  is  said  in  the  syllabus: 

**The  duty  of  examining  extradition  papers,  passing  on  their 
validity  and  issuing  his  warrant  devolves  upon  the  governor  person- 
ally, and  the  power  cannot  bo  delegated." 
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It  is  said  in  the  opinion,  page  396,  *'it  was  also  shown  on  the  hear- 
ing that  the  warrant  purporting  to  be  signed  by  the  executive  of  this 
state  was  never  in  fact  issued  by  him,  but  was  issued  by  some  person 
other  than  the  governor.  The  duty  of  examining  requisition  papers,, 
passing  upon  their  validity,  and  issuing  his  warrant  devolves  upon  the 
governor  personally.  It  is  a  power  that  cannot  be  delegated  to  any 
other  person.  The  liberty  of  the  citizen  is  involved,  and  he  can  only 
be  restrained  of  that  liberty  by  the  personal  act  of  the  governor  upon 
whom  the  power  has  been  conferred  by  the  constitution  and  laws  of 
the  United  States,  and  the  constitution  and  laws  of  this  state.  The- 
execution  of  the  power  requires  careful  examination  of  the  requisition 
papers,  and  involves  the  exercise  of  a  sound  judgment,  aided,  in  case 
of  necessity,  by  the  advice  of  the  attorney-general  of  the  state.  The 
liberty  of  the  citizen  would  be  in  great  danger  if  any  person  could 
be  allowed  to  issue  such  extradition  warrants  in  the  absence  of  the 
governor.*' 

Other  authorities  -  bearing  directly  and  indirectly  upon  the  ques- 
tion might  be  cited  but  it  would  seem  to  be  unnecessary. 

I  am  reluctant  to  discharge  the  prisoner  in  this  case.  In  holding 
the  warrant  invalid  I  do  not  mean  the  slightest  criticism  upon  any 
practice  that  may  prevail  in  the  governor's  oflBce,  and  which  may  be 
a  wise  practice  in  general.  The  validity  of  a  governor's  warrant  is  not 
often  questioned  on  the  ground  raised  in  this  case  for  the  reason  that, 
as  held  by  Judge  Okey,  a  new  warrant  can  be  readily  obtained.  What- 
ever practice  may  prevail  is  doubtless  quite  reasonable  under  all  the 
circumstances  that  exist,  but  when  the  question  of  the  validity  of  a  war- 
rant signed  in  blank  by  the  governor  and  filled  in  by  a  secretary  in  his- 
absence,  is  clearly  raised  before  me  and  the  facts  are  shown  conclusively,. 
I  can  only  decide  according  to  what  I  understand  to  be  the  law  in  such- 
case. 


APPEAL— BANKRUPTCY. 

[Hamilton  Common  Pleas,  December,  1908.] 

Charles  B.  Wilby  v.  Joseph  H.  Monteb. 

Bankbuptct  Dischabge  op  Judgment  Debtor  Does  not  Release  Surety  on 

Appeal. 

A  discharge  In  bankruptcy  does  not  extinguish  the  debt  but  only  the  right 

to  recover  upon  It;  therefore,  securing  a  discharge  In  bankruptcy  by  a 

judgment  debtor  pending  an   appeal  to   an   adverse   judgment  against 

him  does  not  release  his  surety  on  the  appeal  bond. 

[Syllabus  approved  by  the  court.] 
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Hamilton  Common  Pleas 

Mitchell  Wilby,  for  plaintiff. 
W.  B.  Mente,  for  defendant. 

WOODMANSEE,  J. 

On  March  28,  1906,  plaintiff  recovered  a  judgment  against  the  de- 
fendant, Joseph  H.  Monter,  before  a  justice  of  the  peace  in  this  county, 
in  the  sum  of  $200.  On  April  6,  1906,  Harry  C.  Hohman  signed  an  ap- 
peal bond  in  terms  as  follows: 

'*I,  Harry  C.  Hohman,  do  hereby  promise  and  undertake  in  the 
sum  of  $425  that  said  appellant  shall  duly  prosecute  appeal  to  effect 
without  unnecessary  delay,  and  if  judgment  be  awarded  against  said 
appellant,  that  I  will  satisfy  said  judgment  with  interest  and  costs  that 
inay  accrue." 

In  due  time  a  transcript  for  appeal  was  filed  in  this  court  and  on 
Hay  4,  plaintiff  filed  his  petition  asking  judgment  on  the  original  claim. 

On  November  14,  1906,  the  defendant  filed  his  petition  in  bank- 
ruptcy setting  out  that  plaintiff's  claim  was  his  only  liability,  and  it 
would  seem  therefore  that  the  petition  was  filed  for  the  purpose  of 
getting  rid  of  said  obligation. 

Defendant  secured  his  discharge  in  bankruptcy  on  February  25, 
1907;  thereupon  by  leave  of  court  he  filed  his  supplementary  answer 
herein,  setting  up  his  discharge  in  bankruptcy,  and  filed  a  certified 
copy  of  his  discharge. 

Plaintiff  thereupon  filed  a  reply,  setting  out  the  appeal  bond  in 
terms  as  quoted  above,  and  prayed  for  judgment  against  the  defendant 
in  this  action  with  the  condition  that  execution  should  be  perpetually 
stayed  thereon. 

To  this  a  demurrer  was  filed  by  the  defendant,  and  as  there  is  no 
dispute  about  the  facts  set  up  in  the  various  pleadings,  the  whole 
case  can  be  determined  upon  the  demurrer  to  the  reply. 

It  must  be  conceded  that  the  discharge  in  bankruptcy  does  not 
extinguish  the  debt  but  only  the  right  to  recover  upon  it. 

It  is  not  questioned  that  in  the  case  of  a  debt  that  existed  at  the 
time  of  entering  the  proceedings  in  bankruptcy  that  any  other  person 
jointly  liable  or  liable  as  a  surety  on  the  debt  would  not  be  released  by 
the  discharge,  and  therefore  it  has  been  held  that  a  judgment  could 
be  taken  against  all  parties  that  were  liable  including  the  principal,  but 
in  his  case  he  would  be  entitled  to  a  perpetual  stay  of  execution. 

The  point  involved  in  this  case  is  as  to  whether  or  not  the  liability 
of  a  bondsman  can  be  canceled  by  the  principal  securing  the  release. 
This  court  is  of  the  opinion  that  it  cannot. 

I  quote  from  Justice  Gray  in  Hill  v.  Harding,  130  U.  S.  699,  703 
'  [9  Sup.  Ct.  Hep.  725;  32  L.  Ed.  1083,  1084]. 

The  bankruptcy  act  docs  not  "prevent  that  court  from  rendering 
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judgment  on  the  verdict  against  him,  with  a  perpetual  stay  of  execu- 
tion, so  as  to  *  *  *  leave  them  at  liberty  to  proceed  against  the 
sureties. 

''There  is  nothing  in  the  bankrupt  act  to  prevent  rendering  of  such 
a  judgment.  ♦  ♦  ♦  The  judgment  is  not  against  the  person  or 
property  of  the  bankrupt,  and  has  no  other  effect  than  to  enable  the 
plaintiff  to  charge  the  sureties,  in  accordance  with  the  express  terms  of 
their  contract,  and  with  the  spirit  of  the  provision  of  the  bankrupt  act 
which  declares  that  'no  discharge  shall  release,  discharge  or  affect  any 
person  liable  for  the  same  debt  for  or  with  the  bankrupt,  either  as 
partner,  joint  contractor,  indorser,  surely  or  otherwise.*  " 

In  the  case  of  Farrdl  v.  Finch,  40  Ohio  St.  377,  it  seems  that 
Farrell  had  signed  an  appeal  bond  for  one  Clarkson,  who,  during 
the  pendency  of  the  case  in  the  common  pleas  court,  obtained  a  dis- 
charge in  bankruptcy. 

The  opinion  in  that  case  does  not  show  whether  a  judgment  was 
obtained  in  the  common  pleas  court  against  Clarkson,  before  the  dis- 
charge, but  it  holds  as  foUows: 

"That  while  the  discharge  of  Clarkson  suspended  all  remedy 
against  him  for  the  collection  of  his  debts,  it  did  not  release  Farrell  from 
liability  on  the  undertaking  for  appeal." 

See  also,  Hill  v.  Harding,  116  111.  92  [4  N.  E.  Bep,  861], 

The  demlurrer  to  plaintiff's  reply  will  be  overruled. 


FORCIBLE  ENTRY  AND  DETAINER. 

[Hamilton  Common  Pleas,  1909.] 
Edward  Ellison  v.  Seth  C.  Foster  et  al. 

1.  MonoN  TO  Vacate   IifJUNcnoN  Restraining   Execution  of  Judgment  fob 
Restriction  of  Premises  Defends  on  Jurisdiction  of  Justice  of  the  Peace. 

The  availability  of  a  motion  to  vacate  a  temporary  restraining  order  en- 
joining execution  of  a  judgment  by  a  justice  of  the  peace  for  restitution 
of  demised  premises  to  the  owner  of  the  fee,  depends  solely  on  the  ques- 
tion whether  the  justice  had  jurisdiction  to  render  such  a  judgment 

2.  Justice  Cannot  Determine  Title  in  Forcibue  Entry  and  Detainer. 

A  justice  of  the  peace  Is  without  jurisdiction  In  forcible  entry  and  de- 
tainer, where  it  is  necessary  to  draw  the  title  to  the  property  In  ques- 
tion in  order  to  determine  whether  the  tenant  Is  holding  over,  or  holds 
unlawfully  and  forcibly. 

3.  Failure  to   Demand   Exact  Rent   Due   at   Expiration   of   Term   Waives 
Forfeiture. 

A  lease  for  three  and  one-half  years  renewable  forever  is  a  perpetual 
lease,  and  where  the  lessor  permits  the  lessee  to  remain  In  possession 
of  the  premises  after  the  expiration  of  the  term,  without  making  a  proper 
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demand  for  the  exact  amount  of  rent  due  and  on  the  day  when  due,  the 
right  of  forfeiture  for  rent  unpaid  and  past  due  is  waived,  notwith- 
standing a  covenant  for  re-entry. 

Galvin  &  Bauer,  for  plaintiff . 

J.  L.  Stettinius,  for  defendant: 

Cited  and  commented  upon  the  following  authorities.  24  Cyc. 
1007;  18  Am.  &  Eng.  Enc.  Law  694;  Kollock  v.  Scribner,  98  Wis.  104 
[73  N.  W.  Rep.  776] ;  Bateman  v.  Murray,  5  Bro.  P.  C.  20;  Brennen 
V.  Cist,  9  Dee.  18  (6  N.  P.  1) ;  Katsampos  v.  Hidl,  17  Dec.  747  (5  O.  L. 
R.  140) ;  Hamilton  v.  Adams,  15  Ala.  596  [50  Am.  Dec.  150] ;  Dedman 
V.  Smith,  9  Ky.  (2  Marsh.  A.  K.)  260. 

GORMAN,  J. 

Plaintiff,  Edward  Ellison,  brought  this  action  against  Seth  C. 
Poster,  Julia  R.  Foster,  his  wife,  John  L.  Stettinius,  Ben  Tebbe,  eon- 
stable,  and  M.  Muller,  justice  of  the  peace,  alleging  in  his  petition  thai 
he  is  the  owner  and  in  possession  of  a  certain  leasehold  estate,  situate.! 
in  Clifton,  Cincinnati,  Ohio,  on  the  west  side  of  Biddle  street  and  front- 
ing thereon  100  feet  by  a  depth  of  250  feet.  That  said  lease  was  duly 
executed  by  defendants,  Seth  C.  Poster  and  Julia  R.  Poster,  his  wife, 
on  June  26,  1905,  and  duly  recorded  in  the  lease  records  of  Uamiltoa 
county,  Ohio ;  that  said  lease  is  for  a  term  of  three  and  one-half  years 
from  June  12,  1905,  and  to  be  fully  completed  and  ended  on  Decem- 
ber 11,  1908,  and  renewable  forever  on  said  December  11,  1908,  upon 
an  annual  rental  of  $240,  payable  in  equal  quarterly  installments  of 
$60  on  the  twelfth  days  of  March,  June,  September  and  December: 
that  said  lease  contained  a  privilege  of  purchase  for  $4,000  at  any  time 
during  the  term  of  the  lease  or  of  any  renewal  thereof  in  favor  of 
plaintiff,  his  heirs  or  assigns,  and  that  the  lessee  (plaintiff)  and  his 
assigns  may  make  payment  on  account  of  the  purchase  money  in  sums 
of  not  less  than  $500  at  the  time  of  paying  any  quarterly  ground  rent. 

The  lease  is  attached  to  the  petition  and  made  a  part  thereof,  and 
a  reference  thereto  supports  all  the  said  averments  of  the  petition. 
The  lease  contains  the  usual  and  ordinary  covenants  of  a  perpetual 
lease,  and  the  only  differences  appear  to  be  that  the  term  is  fixed  at 
three  and  one-half  years,  renewable  forever,  instead  of  ninety-nine 
years,  renewable  forever.  There  is  also  a  statement  at  the  end  before 
the  testatum  clause  that  *'It  is  understood  that  this  lease  takes  the 
place  of,  and  is  executed  instead  of,  that  between  the  same  parties, 
dated  November  16,  1898."  The  lessee  covenants  to  pay  all  taxes,  as- 
sessments and  charges,  etc.,  that  may  be  levied  on  the  premises  at  any 
time  during  the  demise,  including  the  taxes  and  assessments  which 
were  a  lien  at  the  date  of  the  execution  of  the  lease.     There  is  also  a 
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covenant  of  re-entry  for  failure  to  pay  rent  for  thirty  days  -after  de- 
mand made  personally  or  on  the  premises,  which  demand  may  be  made 
on  the  day  of  payment  or  at  any  time  thereafter. 

Plaintiff  further  avers  that  he  has  a  perpetual  lease  with  privilege 
of  purchase  at  $4,000;  that  he  has  paid  his  obligations  thereunder  in 
manner,  form  and  method  recognized  and  permitted  by  said  Foster 
for  many  years ;  that  by  a  long  course  of  dealing  with  defendant,  Poster, 
he" was  accustomed  to  pay  his  rent  long  after  it  was  due  under  the  lease ; 
that  in  October,  1908,  he  paid  on  account  of  his  rent,  and  the  same  was 
received  by  said  Poster,  $240,  and  no  demand  made  upon  plaintiff  for 
the  arrearages  of  rent,  and  no  intimation  to  him  from  Foster  that  he 
was  required  to  pay  up  all  arrearages ;  that  no  demand  of  any  character 
was  ever  made  upon  plaintiff  for  the  payment  of  the  arrearages  of  rent 
as  provided  in  the  lease;  that  the  premises  are  worth  much  more  than 
$4,000,  the  purchase  price ;  that  he  has  paid  all  taxes  to  date. 

Plaintiff  further  avers  that  prior  to  the  bringing  of  this  action^ 
said  Foster,  through  John  L.  Stettinius,  his  attorney  and  agent,  com-^ 
menced  a  suit  in  forcible  entry  and  detainer  against  him,  and  that  the 
said  suit  was  duly  prosecuted  by  giving  notice  as  the  law  requires,  filing! 
a  complaint  and  serving  him  in  due  form  as  provided  by  statute,  and. 
that  on  January  12,  1909,  a  judgment  was  entered  against  plaintiflT 
in  said  forcible  entry  and  detainer  case,  and  a  writ  of  restitution  issued, 
for  the  recovery  of  the  possession  of  said  premises,  and  placed  in  the 
hands  of  defendant,  Ben  Tebbe,  constable,  for  execution ;  that  unless- 
restrained  by  this  court  said  constable  will,  in  the  execution  of  said 
writ,  forcibly  dispossess  plaintiff  of  said  premises,  and  that  for  said  in- 
jury  he  has  no  adequate  remedy  at  law. 

Plaintiff  further  avers  that  on  January  12,  1909,  judgment  was 
entered  against  him  by  said  defendant,  M.  Muller,  justice  of  the  peace, 
in  favor  of  defendant,  Seth  C.  Poster,  for  $300,  the  amount  of  rent 
unpaid  under  said  lease  up  to  December  12,  1908. 

Plaintiff  further  avers  that  said  proceedings  in  forcible  entry  and 
detainer  are  illegal  and  void;  that  said  justice  of  the  peace  had  ne 
jurisdiction  to  render  a  judgment  against  plaintiff  for  restitution  of 
said  premises  and  that  by  reason  of  the  judgment  in  favor  of 
said  Foster  for  said  rent  and  the  failure  to  demand  payment  in  accord- 
ance with  the  terms  and  covenants  of  the  said  lease,  said  Foster  has 
exhausted  his  remedy  against  plaintiff  and  cannot  enforce  a  forfeiture. 

A  temporary  restraining  order  was  issued  by  this  court  on  Janu« 
ary  22,  1909,  against  all  the  defendants,  except  M.  Muller,  justice  of  the 
peace,  upon  plaintiff  giving  bond  in  the  sum  of  $250,  and  the  matter 
is  now  submitted  to  the  court  on  the  motion  of  defendants  to  vacate 
said  temporary  restraining  order. 

The  merits  of  the  motion  have  been  ably  argued  pro  and  con  by 
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counsel  for  plaintiff  and  defendants,  and  well  considered  briefs  have 
been  filed  for  the  information  and  assistance  of  the  court. 

Counsel  for  defendants  has  urged  upon  the  court  three  reasons  why 
the  temporary  restraining  order  should  be  vacated  if  it  be  conceded 
that  the  justice  of  the  peace  had  jurisdiction  in  the  forcible  entry  and 
detainer  case.  But  this  would  be  begging  the  question,  for,  if  the 
justice  of  the  peace  had  jurisdiction  of  the  person  of  plaintiff  and  the 
subject-matter,  then  there  is  no  doubt  that  the  temporary  restraining 
order  must  be  dissolved.  If  the  justice  had  jurisdiction  to  render  the 
judgment  in  the  forcible  entry  and  detainer  case,  then  no  injunction 
would  lie  to  restrain  the  execution  of  the  judgment,  however  many 
errors  might  have  been  committed  in  the  trial  before  him.  The  remedy 
in  such  a  case  would  be  by  error  to  this  court.  If  the  tempoTBry  re- 
straining order  was  rightfully  issued  in  the  first  instance,  or  can  be 
rightfully  continued  now,  it  must  be  because  the.  justice  of  the  peace 
had  no  jurisdiction  to  enter  the  judgment  of  restitution  in  favor  of 
defendant,  Foster.  And  it  will  be  observed  that  plaintiff  grounds  this 
action  on  the  claim  that  the  justice  had  no  jurisdiction  in  the  premises, 
and  that  therefore  the  whole  proceedings  before  him,  including  the  judg- 
ment, are  null  and  void. 

Plaintiff  contends  that  the  title  to  the  premises  covered  by  this 
lease  is  drawn  in  question,  and  that,  therefore,  the  justice  had  no  juris- 
diction to  hear  and  determine  the  cause,  even  where  the  plaintiff  was 
served  and  failed  to  appear. 

This  proposition  is  well  settled,  not  only  in  this  -state,  but  in  others 
having  a  summary  provision  for  obtainiitg  possession  of  real  estate  simi- 
lar to  our  statutory  provisions  of  forcible  entry  and  detainer,  that  the 
justice  has  no  jurisdiction  in  forcible  entry  and  detainer  where  it  is 
necessary  to  draw  the  title  to  the  real  estate  in  question  in  order  to  de- 
termine whether  or  not  the  tenant  is  holding  over  or  unlawfully  and 
forcibly  holds.  BridweU  v.  Bancroft,  2  Dec.  Re.  697  (4  W.  L.  M. 
617) ;  Aubrey  v.  Almy,  4  Ohio  St.  525;  Jones,  Landlord  &  Ten.  636, 
Sec.  563;  Hoffman  v.  Clark,  63  Mich.  175  [29  N.  W.  Rep.  695]. 

In  a  forcible  entry  and  detainer  case  the  right  of  possession  only 
is  involved  and  title  is  not  within  the  issue  involved.  This  form  of 
proceeding  is  possessory  only  and  therefore  will  not  lie  against  one  who 
has  entered  under  a  lease,  valid  for  one  year,  and  holds  under  a  con- 
tract enforcible  in  equity  against  the  plaintiff  as  a  lease  for  a  longer 
period.    Lobdell  v.  Mason,  71  Miss.  937  [15  So.  Rep.  44]. 

Plaintiff  further  claims  that  the  right  of  renewal  contained  in  the 
lease  gave  plaintiff  the  option  at  the  end  of  any  term  to  have  a  renewal 
thereof  forever.  The  term  was  for  three  and  one-half  years,  renewable 
forever.     But  this  claim  appears  to  the  court  to  be  merely  another 
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4orm  of  stating  that  the  title  to  the  property  sought  to  be  recovered  in 
the  forcible  entry  and  detainer  case  was  drawn  in  question,  and  there- 
fore the  justice  of  the  peace  had  no  jurisdiction. 

The  real  question  therefore  in  the  case  at  bar  is  whether  or  not  the 
title  to  the  property  described  in  the  petition  was  involved  in  the  forcible 
entry  and  detainer  case  before  Justice  Muller,  and  if  it  was  necessarily 
involved  and  the  justice  was  required  to  pass  upon  the  question  of  the 
title  in  order  to  determine  what  judgment  should  have  been  rendered, 
then  he  was  without  jurisdiction  to  proceed  and  the  judgment  is  null 
and  void,  and  the  writ  of  restitution  in  the  hands  of  the*constable  can- 
not be  used  to  dispossess  the  plaintiff. 

The  determination  of  this  question  involves  an  inquiry  into  the 
character  and  extent  of  the  lessee's  rights  under  the  lease. 

I  am  of  the  opinion  that  this  lease  is  perpetual. 

The  term  to  be  forever  renewed  is  three  and  one-half  years,  in- 
stead of  the  usual  term  of  ninety-nine  years.  There  is  no  magic  in  num- 
bers, even  though  they  be  a  succession  of  nines.  Any  other  term  of 
years  than  ninety-nine,  renewable  forever,  would  constitute  a  per- 
petuity. Indeed  a  demise  to  A  B,  his  heirs  and  assigns,  for  such  a  term 
of  time  as  he  pays  rent,  he  covenanting  for  himself  and  his  heirs  to  pay 
rent  and  perform  covenants,  is  a  perpetual  lease;  so  a  lease  ^^as  long 
as  water  runs,  or  grass  grows"  is  good  as  a  perpetual  lease.  Taylor, 
Landl.  &  Ten.  (9  ed.)  97,  Sec.  74;  Folts  v.  Huntley,  7  Wend.  (N.  Y.) 
210;  Van  Rensselaer  v.  Hays,  19  N.  Y,  68  [75  Am.  Dec.  278] ;  White 
V.  Fuller,  38  Vt.  193. 

It  will  be  noticed  in  the  case  at  bar  that  the  lease  runs  to  Edward 
Ellison,  his  heirs,  executors  and  administrators  and  assigns;  they  are 
the  grantees.  The  words  are  as  broad  as  those  employed  in  conveyance 
of  the  fee  simple;  and  there  is  a  grant,  lease  and  demise.  The  lessee, 
his  heirs,  executors,  administrators  and  assigns  covenant  to  pay  rent, 
taxes,  assessments  and  charges.  The  lessor,  for  himself,  his  heirs,  execu- 
tors, administrators  and  assigns  covenant  with  the  lessee,  and  the  wife 
of  the  lessor  joins  in  the  lease  and  agrees  to  release  dower  in  case  of 
an  exercise  of  the  privilege  of  purchase. 

What  words  of  peri>etuity,  binding  the  parties,  their  heirs,  admin- 
istrators, executors  and  assigns  are  omitted  from  this  demise  that  are 
used  in  a  conveyance  of  the  fee  simple  title  which  conveys  the  greatest 
interest  one  can  have  in  real  estate  t  ^ 

It  must,  therefore,  be  manifest  that  this  lease  is  a  perpetuity  or 
a  permanent  leasehold  estate,  as  defined  by  our  statutes,  and  subject 
to  all  the  burdens  and  entitled  to  all  the  respect  and  reverence  that 
attach  to  fee  simple  estates. 

By  the  provisions  of  Sec.  2733  Bev.  Stat.,  such  leases  as  the  one 
at  bar  are  considered  for  the  purposes  of  taxation  as  the  property  of 
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the  person  holding  the  lease  and  shall  be  assessed  in  their  name,  and 
by  See.  5374  Rev.  Stat,  the  leasehold  may  be  taken  on  execution. 

By  the  express  terms  of  Sec.  4181  Rev.  Stat,  permanent  leasehold 
estates,  renewable  forever,  shall  be  subject  to  the  same  law  of  descent 
as  estates  in  fee  simple  are  subject  to  by  the  provisions  relating  to  de- 
scent and  distribution  of  real  property.     Title  4,  Chap.  2. 

As  far  back  as  1842  the  Supreme  Court  in  the  case  of  Loring  v. 
Melendy,  11  Ohio  355,  declared  that  a  permanent  leasehold  estate  is 
not  a  chattel,  but  is  realty,  subject  to  all  the  laws  and  rules  which  at- 
tach to  the  lind  for  all  purposes.  On  page  358  the  court  says,  that 
^*A  permanent  leasehold  estate  is. not  a  chattel,  but  is,  in  truth,  land 
carrying  the  fee.*' 

This  broad  doctrine  of  the  nature  and  character  of  the  estate  of 
a  permanent  leasehold  estate  is  confirmed  and  approved  by  the  follow- 
ing cases:  Laird  v.  Cincinnati,  8  Dec.  Re.  140  (5  Bull.  903)  ;  Northern 
Bank  of  Ky.  v.  Boosa,  13  Ohio  335 ;  St.  Bernard  v.  Kemper,  60  Ohio  St. 
244  [54  N.  E.  Rep.  267;  45  L.  R.  A.  662]. 

But  it  is  urged  by  counsel  for  defendants  that  the  provision  in  the 
lease  for  a  renewal  is  merely  a  covenant  to  give  a  new  lease  and  re- 
quires the  giving  of  a  new  lease  for  a  further  term  of  three  and  one- 
half  years,  and  that  inasmuch  as  the  lessee  failed  to  exercise  his  privi- 
lege for  a  new  lease  before  the  expiration  of  the  first  term,  it  is  now  too 
late  and  he  is  not  entitled  to  a  renewal  of  the  term. 

This  doctrine  may  be  sound  in  the  case  of  ordinary  leases  for  a 
term  of  years,  but  the  rule  does  not  apply  to  permanent  leasehold  es- 
tates. See  Taylor,  Landl.  &  Ten.  (9  ed.)  Sec.  332;  Worthinaton  v. 
Lee,  61  Md.  530;  Myers  v.  Sill  jacks,  58  Md.  319;  Jones,  Landi.  ^  Ten. 
^60,  Sec.  339. 

It  has  been  held  that  the  lessee  remaining  in  the  premises  and 
saying  nothing  until  after  the  expiration  of  the  term  gives  him  the 
right  to  a  renewal  for  another  term.  The  option  or  privilege  of  a  re- 
newal is  his,  and  by  remaining  he  is  held  to  have  exercised  his  privilege 
for  a  renewal,  and  where,  as  in  the  case  at  bar,  the  terms  are  exactly 
the  same  under  the  renewal  as  in  the  first  term,  there  is  no  necessity  for 
a  new  lease,  as  all  the  terms,  conditions  and  covenants  of  the  lease  be- 
come operative  and  binding  upon  the  exercise  of  the  parties  for  a  fur- 
ther term,  upon  the  exercise  of  the  privilege  of  a  renewal  by  the  lessee 
continuing  on  the  premises  after  the  expiration  of  his  lease.  18  Am. 
&  Eng.  Ene.  Law^  (2  ed.)  687c,  691;  Moss  v.  Barton,  35  Beav.  197; 
Clarke  v.  Merrill,  51  N.  H.  415;  Kelso  v.  Kelley,  1  Daly  (N.  Y.)  419; 
Willoughhy  v.  Furnishing  Co,  93  Me.  185  [44  Atl.  Rep.  612], 

There  is  reserved  to  the  lessor  in  the  lease  the  right  of  re-entry  for 
failure  to  pay  the  rent  on  demand,  or  the  failure  to  pay  the  taxes  when 
due ;  but  the  petition  avers  that  no  demand  has  been  made  for  the  rent 
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and  the  taxes  have  been  paid  to  date.  If  the  lessee's  rights  under  the 
lease  are  to  be  forfeited  for  failure  to  pay  the  rent  on  demand,  there 
must  be  a  strict  compliance  with  the  terms  of  the  lease.  Forfeitures 
are  not  favored,  and  a  court  of  equity  will  never  enforce  a  forfeiture, 
but  will  frequently  relieve  against  a  forfeiture.  Adams  v.  Parnell,  5 
Circ.  Dec.  190  (11  R.  565). 

In  order  to  exercise  or  declare  a  forfeiture  in  Ohio  the  common 
law  practice  must  be  resorted  to,  in  the  absence  of  an  agreement  or 
covenant  in  the  lease  giving  the  right  to  re-enter  without  demand.  The 
landlord  at  common  law  was  required  to  go  upon  the  premises  demised 
before  sunset  of  the  last  day  of  the  term,  and  in  the  most  prominent 
and  notorious  place  on  the  premises  demand  the  exact  amount  of  his 
rent  due.  Boyd  v.  Talbert,  12  Ohio  212;  Smith  v.  Whitbeck,  13  Ohio 
St.  471.     ' 

-  There  is  a  covenant  for  re-entry  in  the  lease  under  consideration 
but  it  can  only  be  made  available  after  demand.  There  is  no  place 
mentioned  where  demand  must  be  made,  and  inasmuch  as  a  demand 
is  necessary  by  the  terms  of  the  lease  the  common  law  rule  is  modified 
by  the  convention  of  the  parties,  so  that  the  demand  may  be  made  per- 
sonally 6r  on  the  premises,  but  if  on  the  premises  it  must  be  for  the 
exact  amount  of  the  rent  due,  and  at  the  most  notorious  place  on  the 
premises,  which  would  be  at  the  door  of  the  dwelling  house  thereon, 
if  there  be  a  dwelling  house  on  the  premises;  and  by  the  covenant  of 
the  lease  this  demand  might  be  made  as  well  after  the  rent  is  due  as 
before,  and  at  any  time  of  the  day.  There  is  nothing  averred  in  the 
petition  to  indicate  that  this  demand  had  been  made  for  the  rent  per- 
sonally or  on  the  premises,  but  on  the  contrary  it  is  averred  that  no 
demand  was  ever  made. 

Even  if  all  the  terms  of  the  lease  had  been  broken,  nevertheless 
a  court  of  equity  would  relieve  the  lessee  against  a  forfeiture,  if  the 
lessor  could  be  made  whole  and  all  arrearages  paid  up. 

An  action  for  ejectment  after  a  forfeiture  is  the  appropriate  remedy 
to  recover  possession  of  the  demised  premises.  Section  5781  Rev.  Stat. ; 
Adams  v.  Parnell,  supra. 

By  allowing  the  plaintiff  to  remain  in  the  premises  after  the  ex- 
piration of  the  term  without  making  a  demand  for  the  exact  amount  of 
the  rent  due,  and  on  the  day  when  due,  the  lessor,  Foster,  waived  the 
right  of  forfeiture  for  the  rent  unpaid  and  past  due.  Buford  v.  Weigel, 
3  Dec.  55  (2  N.  P.  285). 

The  conclusion  of  the  court  is  that  the  plaintiff  is  now,  or  was  at 
the  time  the  judgment  in  forcible  entry  and  detainer  was  rendered 
against  him  in  Justice  MuUer's  court,  lawfully  in  possession  of  the 
premises  from  which  it  was  sought  by  said  proceedings  to  dispossess 


4 

856  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [1^ 

Hamilton  Common  Pleas. 

him,  and  the  motion  to  vacate  the  temporary  restraining  order  will 
therefore  be  overruled. 


NEQLIQENCE— PLEADING. 

[Hamilton  Common  Pleas,  Jaauary»  1909.] 
Theodore  Grau  v.  George  Magis,  Jr.,  et  al. 

1.  Failube  to  File  Statement  of  Gbounds  of  Dekubbeb  ib  GaouifD  fob  Stboc- 

INO  rr  FBOM  THE  DOCKET. 

Failure  to  file  with  a  demurrer  a  brief  statement* of  the  grounds  relied  on, 
as  required  by  rules  of  practice  is  ground  for  striking  the  demurrer 
from  the  docket 

2.  Petition  Chabgino  Minob  Defendant  with  Negligence  in  Negligentit  Hani>- 
UNO  Gun  not  Demubbable. 

In  an  action  against  a  minor  defendant,  the  petition  is  not  subject  to  de- 
murrer where  it  is  alleged  that  the  plaintiflF  sustained  personal  injury 
through  the  discharge  of  a  gun  negligently  handled  by  the  defendant 

L.  J.  Hoppe,  for  demurrer. 

Roettinger  &  Kinney,  contra: 

Cited  and  commented  upon  the  following  authorities:  Davis  v. 
Ouarnieri,  45  Ohio  St.  470  [15  N.  E.  Bep.  350;  4  Am.  St.  Rep.  548] ; 
New  York,  C.  &  St,  L.  By,  v.  Kisiler,  66  Ohio  St.  326  [64  N.  E,  Rep. 
130] ;  29  Cye.  Law  &  Proced.  591 ;  Kahn  v.  BUreite,  42  Misc.  541  [85 
N.  Y.  Supp.  1047] ;  Pinney  v.  HaU,  156  Mass.  225  [30  N.  E.  Rep. 
1016] ;  Kaples  v.  Orth,  61  Wis.  531  [21  N.  W.  Rep.  633] ;  KUizlce  v. 
Webb,  120  Wis.  254  [97  N.  W.  Rep.  901] ;  Dohn  v.  Dawson,  84  Hun. 
110  [32  N.  Y.  Supp.  59] ;  Atchison  v.  Plunkett,  8  Kan.  App.  308  [55 
Pac.  Rep.  677] ;  Dixon  v.  Pluns,  98  Cal.  384  [33  Pac.  Rep.  268;  20  L. 
R.  A.  698 ;  35  Am.  St.  Rep.  180] ;  Mulcaims  v.  Janesville,  67  Wis.  24 
[29  N.  W.  Rep.  565] ;  Judson  v.  Powder  Co.  107  Cal.  549  [40  Pac.  Rep. 
1020;  29  L.  R.  A.  718;  48  Am.  St.  Rep.  146] ;  Tahse  v.  Omnibus  Co. 
13  Dec.  231;  affirmed,  Cincinnati  Ry.  Omnibus  Co.  v.  Tahse,  14  Dee. 
679  (6  N.  S.  502) ;  Hayes  v.  Smith,  62  Ohio  St.  161  [56  N.  E.  Rep. 
879] ;  Mt  Adams  &  E.  P.  Inc.  PL  By.  v.  Isaacs,  10  Ciro.  Dec.  49  (18 
R.  177) ;  Cincinnati  Trac.  Co.  v.  Holzenkamp,  74  Ohio  St.  379  [78 
N.  E.  Rep.  529;  6  L.  R.  A.  (N.  S.)  800;  113  Am.  St  Rep.  980] ;  Shear- 
man &  Redfield,  Negligence  (5  ed.)  59. 

GORMAN,  J. 

This  is  an  action  sounding  in  tort  against  an  infant  nineteen  years 
of  age,  alleging  negligence  in  carrying  a  gun  which  was  discharged  by 
reason  of  the  minor  defendant's  said  negligence,  resulting  in  serious 
personal  injury  to  plaintiff. 
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A  general  demurrer  is  filed  by  the  minor  defendant  on  the  ground 
that  the  petition  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  defendant.  This  demurrer  might  have  been  stricken 
from' the  docket  as  for  want  of  prosecution  for  failure  of  the  party  filing- 
the  demurrer  to  comply  with  rule  8  of  the  rules  of  practice  of  this- 
court,  by  filing  with  the  demurrer  a  brief  statement  of  the  grounds  upon 
which  the  demurrer  is  filed  with  citation  of  authorities  relied  upon. 

It  is.  averred  in  the  demurrer  that  the  allegations  of  the  petition 
do  not  state  facts  sufiicient  to  constitute  a  cause  of  action,  but  why  they 
do  not  we  are  left  to  conjecture.  Is  it  because  the  action  is  against  a 
minor  t  The  principle  is  well  settled  that  an  infant  is  Uable  in  an 
action  ex  delicto  for  all  injuries  to  person  or  property  committed  by 
him.  2  Kent's  Commentaries  241;  Cooley,  Torts  103;  Lacker  v.  Ewald, 
11  Dec.  337  (8  N.  P.  204). 

The  averments  of  the  petition  are  abundantly  sufficient  to  charge 
the  defendant  with  actionable  negligence.  Davis  v.  Otuimieri,  45  Ohio- 
St.  470  [15  N.  E.  Rep.  350;  4  Am.  St.  Rep.  5480 . 

If  it  be  contended  that  the  averments  of  the  petition  do  not  show 
a  case  of  res  ipsa  loquitur,  or  in  other  words,  that  the  accidental  (if 
it  be  accidental)  discharge  of  the  defendant  Magis'  gun  would  not  have 
occurred  in  the  ordinary  course  of  events  if  Magis,  who  had  possession 
and  control  of  the  gun,  had  used  proper  care,  in  the  absence  of  any  other 
evidence  than  the  fact  that  the  gun  waef  discharged,  it  will  be  a  sufficient 
answer  to  say  that  a  comparison  of  the  language  employed  in  the  peti- 
tion with  the  evidential  facts  set  out  in  the  following  authorities  will, 
we  believe,  satisfy  counsel  for  defendant  that  the  demurrer  is  not  well 
taken.  See  Kahn  v.  Burette,  42  Misc.  541  [85  N.  Y.  Supp.  1047] ; 
Randall  v.  Lovell  {City),  156  MasB.  255  [30  N.  B.  Eep.  1020] ;  Kaples^ 
Y.  Orth,  61  Wis.  531  [21  N.  W.  Rep.  81];  Cincinnati  Trac.  Co.  v. 
Holzenhamp,  74  Ohio  St.  379,  384,  385  [78  N.  E.  Rep.  529;  6  L.  R.  A, 
(N.  S.)  800;  113  Am.  St.  Rep.  980];  Cooley,  Torts  799. 

The  demurrer  will  therefore  be  overruled. 


SUNDAY  LAWS. 

[Hamilton  Common  Pleas,  1908.] 

Scott  B.  Holoway  v.  State  op  Ohio. 

Tbjal  Am  PCKiBBmRT  FOB  Violating  Sunday  Closino  Law  must  bi  vob  Fokst 

Offense  no  Second  Offense  being  Chabged. 

Where  an  affidavit  charging  keeping  a  saloon  open  on  Sunday  does  not 

charge  that  It  was  a  second  offense,  the  trial  must  be  for  a  first  offense 

pnd  the  penalty  Imposed  must  be  within  the  limitations  prescribed  for  a 

first  offense. 
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Error  to  Mayor's  court. 

F.  M.  Qorman,  for  plaintiff  in  error. 
Q/W.  Qrabbe,  for  defendant  in  error. 

WOODMANSEE,  J. 

This  proceeding  is  brought  to  reverse  a  judgment  of  the  Mayor's 
court  of  the  village  of  Delhi,  of  Hamilton  county,  Ohio,  which  judgment 
was  that  the  defendant,  in  the  case  before  him,  pay  a  fine  of  $50  and 
the  costs  of  prosecution. 

The  proceeding  was  originally  brought  under  Rev.  Stat.  4364-20 
(Lan.  7259).  An  affidavit,  as  a  basis  for  warrant,  was  duly  filed,  and 
at  the  trial  the  defendant  filed  a  motion  for  a  jury  trial,  which  was 
overruled.  He,  thereupon,  filed  his  answer  of  examination,  and  asked 
to  be  bound  over  to  the  common  pleas  court,  which  was  refused,  to 
which  an  exception  was  taken. 

Was  the  defendant  entitled  to  a  jury!  Sec.  4364-20  (Lan.  7259) 
Rev.  Stat,  prescribes  the  penalty  for  keeping  open  a  saloon  on  Sunday 
to  be  a  fine  in  a  sum  not  to  exceed  $100,  nor  less  than  $25  for  the  first 
offense;  and  for  each  subsequent  offense  shall  be  fined  not  more  than 
$200,  or  be  imprisoned  in  the  county  jail  or  city  prison  not  less  than 
ten  days,  and  not  to  exceed  thirty  days,  or  both. 

The  affidavit  filed  in  this  case  does  not  charge  a  second  offense.  It 
could  be  tried  only  as  a  first  offense,  and  the  penalty  must  be  within 
the  term  prescribed  by  the  statute  for  the  first  offense.  Had  the  judg- 
ment of  the  court  in  this  case  included  imprisonment  it  would  have 
been  contrary  to  law,  because  the  plaintiff,  under  such  circumstances, 
would  be  entitled  to  a  trial  by  jury.  It  is  an  anomalous  situation  that 
the  plaintiff  in  error  insists  that  if  he  is  guilty  at  all  it  is  for  a  graver 
offense  than  that  charged,  and  that  upon  a  proper  hearing  he  would 
be  subject  to  imprisonment.  He  was  not  entitled  to  a  trial  by  jury, 
and  the  mayor  was  authorized  to  hear  the  cause. 

''In  order  that  a  person  charged  in  one  affidavit  with  selling  liquor 
contrary  to  the  statute  on  more  than  one  occasion  may  be  entitled  to 
a  jury,  or  punished  as  for  a  second  offense,  the  affidavit  must  show  a 
former  conviction  and  that  a  particular  sale  is  charged  as  a  second 
or  i-epeated  offense.*'    Kubach  v.  State,  25  0.  C.  C.  488  (2  N.  S.  133). 

**  Unless  such  affidavit  charges  the  particular  sale  to  be  a  second 
or  subsequent  offense,  imprisonment  cannot  be  imposed  as  a  part  of  the 
punishment,  and  a 'justice  of  the  peace  with  whom  the  affidavit  is  filed, 
has  jurisdiction  to  try  the  accused  without  the  intervention  of  a  jury.*' 
.State  V.  Smith,  60  Ohio  St.  106  [68  N.  E.  Rep.  1044] ;  Inwood  v.  State. 
42  Ohio  St.  186. 

I  find  no  error  in  this  proceeding,  and  the  mayor's  judgment  will 
be  affirmed. 
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Harrington,  Ex  Parte. 

HABEAS  CORPUS— CRIMINAL  LAW— SENTENCE. 

[Hamilton  Connnon  Pleas,  July  3,  1908.] 
Wii.LiAM  Harrington,  Ex  Parte. 

Habeas   Corpus  fob  Release  of  Workhouse  Pbisoner  Escafino  fbom   Pe 

tentiary  and  returned. 

Habeas  corpus  will  not  lie  for  the  release  of  a  prisoner  from  the  wo; 

house,   whose  term  of  sentence  thereto   was  interrupted  by  his  bel 

returned  to  the  penitentiary,  from  which  he  had  escaped,  to  complete  1 

sentence  there. 

WOODMANSEE,  J. 

The  testimony  in  this  case  is  that  Harrington,  while  an  escaped  cc 
vict  from  the  Ohio  Penitentiary,  was  arrested  in  Cincinnati  and  broug 
before  the  police  court  for  housebreaking.  He  pleaded  guilty  to  thi 
separate  oflfenses  and  was  sentenced  to  the  workhouse.  The  day  folio 
ing  his  commitment  to  the  workhouse  he  was  taken  to  the  Ohio  Pei 
tentiary  to  serve  out  the  remainder  of  his  term.  When  that  term  Yi 
completed  Harrington  was  returned  to  the  Cincinnati  workhouse, 
is  now  claimed  by  his  counsel  that  the  fact  of  his  being  taken  out 
the  workhouse  operates  as  a  release  or  discharge  from  further  comm 
ment,  and  this  proceeding  in  habeas  corpus  is  instituted  to  secure  1 
liberty. 


BANKRUPTCY. 

[Hamilton  Common  Pleas,  1908.] 
Louis  L.  Sadler  v.  City  Hall  Bank. 

TBinSTEE  IN  BaNKBUFTCY  CANNOT  ReCOYEB  BANK  DEPOSITS  OF  DeBTOB. 

An  action  will  not  lie  by  a  trustee  in  bankruptcy  to  recoyer  from  a  ba: 
deposits  made  by  the  bankrupt,  the  ownership  of  which  is  claimed 
various  parties. 

Robertson  &  Buchwalter,  for  demurrer. 
Q.  C.  Wilson  and  J.  R.  Schindel,  contra. 

WOODMANSEE.  J. 

The  plaintiflf,  as  trustee  in  bankruptcy  of  the  firm  of  Rabenstei 
Harris  &  Conner,  filed  a  petition  in  this  case  to  recover  $3,674.01  th 
was  on  deposit  with  the  defendant  bank  at  the  time  proceedings 
bankruptcy  were  instituted. 

Plaintiff  claims  that  the  money  on  deposit  was  a  fund  arising  frc 
the  sale  of  certain  live  stock  that  had  been  consigned  to  Rabenstei 
Harris  &  Conner  by  certain  persons  who  are  now  creditors  of  the  fin 
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and  that  the  nature  of  the  business  relations  between  the  bank  and  the- 
bankrupt  firm  was  such  that  this  deposit  was  in  the  nature  of  a  trust 
fund,  and  should  go  to  the  trustee  in  bankruptcy  for  those  particular 
creditors.  The  bank  claims  the  right  to  apply  the  deposit  on  the  in- 
debtedness of  the  firm  to  it,  and  while  this  does  not  arise  on  demurrer* 
the  court  is  clearly  of  the  opinion  that  the  matter  is  not  a  cause  of  liti- 
gation between  the  trustee  in  bankruptcy  and  the  bank,  but  rather  be- 
tween the  bank  and  the  parties  who  claim  the  fund.  If  those  creditor* 
are  entitled  to  the  fund  there  is  no  reason  why  it  should  pass  through 
the  hands  of  the  trustee  in  bankruptcy  any  more  than  that  the  fand» 
arising  from  collateral  security  held  by  one  creditor  should  pass  into  the 
control  of  the  trustee  for  proper  application. 
Demurrer  sustained. 


LIBEL  AND  SLANDER— PLEADINa 

[Hamilton  Common  Fleas,  Febmary,  1909.] 
Edward  Dbuck  v.  August  Eahle  et  al. 

Negkssitt  fob  AvEBBmo  BzTUKSio  Facts  bt  Wat  or  IimtJCEUxzvT. 

Words  not  libelous  per  ae  used  in  a  circular  not  being  in  the  absence  of  nnr 
extrinsic  facts  by  way  of  inducement,  ttdtly  susceptible  of  the  meaa- 
Inf  ascribed  to  them  by  the  innuendo  set  out  in  the  petition  demurrer 
lies. 

M.  C*  Lykins,  for  plaintiff. 
Q.  C*  Wilson,  fer  defendant. 

GORMAN,  J. 

The  alleged  libelous  words  set  out  in  the  petition  are  as  follows  r 
"October,  1908/'  ''list  of  tenants,"  "list  of  lately  reported  tenants/ '^ 
"supplement  to  July,  1905,  issued,''  "information  regarding  them  may^ 
be  of  interest  to  you,"  "by  comparing  the  key  number  with  membership 
list  you  can  find  owners  name  and  address,"  "Ed.  Druck,  1046  Noble 
Court,  electrician."    "K.,  18." 

These  words  are  perfectly  harmless,  standing  alone  without  induce- 
ment or  innuendo.  It  cannot  be  claimed  that  they  are  libelous  per  te^ 
in  the  absence  of  some  inducement  to  show  where  they  were  published^ 
for  whom  they  were  Intended  to  be  read,  among  whom  the  circular  cir- 
culated, and  how  the  said  words  were  understood  by  the  persons  who 
should  read  them. 

The  petition  merely  alleged  that  on  the day  of  October,  1908, 

the  defendants  falsely  and  maliciously  published  and  printed  in  a 
printed  circular  said  false  and  malicic  itement  of  and  conoemias 
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plaintiff.  There  is  no  statement  by  way  of  inducement  that  the  publica- 
tion was  made  for,  and  intended  to  be  read  by,  persons  owning  houses, 
rooms  or  flats  for  rent ;  that  it  was  published  to  be  read  by  landlords, 
nor  any  other  statement  by  way  of  inducement  that  would  enable  either 
a  jury  or  a  court  to  say  that  these  words,  harmless  as  they  stand,  and 
not  libelous  apart  from  some  extraneous  facts  not  pleaded,  were  un- 
derstood in  a  libelous  sense  by  those  who  read  them  or  might  read  them. 

What  extrinsic  facts  are  pleaded  to  show  that  these  words,  seem- 
ingly harmless,  derive  a  libelous  import  from  the  existence  of  circum- 
rstances  such  as  the  relations  of  the  parties  or  other  facts  which  might 
have  been  pleaded  by  way  of  inducement  f  In  this  case  it  appears  to 
be  necessary  to  state  some  extrinsic  facts  as  inducement  to  show  that 
these  words  were  intended  to  be  and  were  understood  by  the  readers  to 
be  defamatory.  Section  5093  Bev.  Stat,  does  not  in  this  case  relieve 
the  plaintiff  from  averring  as  inducement  some  extrinsic  facts  which 
Justify  the  imputed  actionable  meaning,  such  as  that  the  key  referred 
to  will  show  the  meaning  of  the  words  to  be  what  the  pleader  claims 
them  to  mean,  and  that  the  readers  of  the  circular  knew  or  could  as- 
•<iertain  the  meaning  by  a  reference  to  the  key.  Hamm  v.  Wickline,  26 
Ohio  St.  81,  85;  Powers  v.  Beaton,  2  Dec.  Re.  365  (2  W.  L.  M.  532) ; 
Frank  v.  Dunning,  38  Wis.  270;  Harris  v.  Zanone,  93  Cal.  59  [28  Pac. 
Hep.  845] ;  Steele  v.  Edwards,  8  Circ.  Dec.  161  (15  B.  52). 

Again  the  petition  sets  out  by  way  of  innuendo  that  said  words 
meant  that  the  plaintiff,  Edward  Druck,  failed  and  refused  to  pay  his 
rent,  and  that  he  had  been  compelled  to  move  from  the  premises  of 
the  defendant,  August  Eahle,  No.  1046  Noble  Courts  Cincinnati^  Hamil- 
ton county,  Ohio. 

Where  the  language  complained  of  will  bear  the  meaning  ascribed 
to  it  by  the  innuendo,  whether  such  was  the  meaning  or  not  is  a  ques- 
tion for  the  jury.    State  v.  SmUey,  37  Ohio  St.  30  [41  Am.  Rep.  487]. 

But  it  is  for  the  court  to  say  whether  or  not  the  language  used  is 
fairly  susceptible  of  the  meaning  averred  by  the  innuendo.  If  it  is  fair- 
ly susceptible  of  that  meaning  then  the  question  of  fact  as  to  whether 
or  not  the  defendant  meant  to  use  the  words  in  a  libelous  sense  must 
be  left  to  the  jury. 

The  court  in  the  first  instance  must  determine  whether  or  not  the 
^ords  used  will  bear  the  meaning  ascribed  to  them  by  the  innuendo. 
.State  V.  Smiley,  supra: 

In  the  case  at  bar  the  court  is  of  the  opinion  that  the  language  used 
in  the  printed  circular  in  the  absence  of  any  extrinsic  facts  by  way  of 
inducement  is  not  fairly  susceptible  of  the  meaning  ascribed  to  the 
words  by  the  innuendo  set  out  in  the  petition. 

This  case  at  bar  can  readily  be  distinguished  from  the  cases  cited 
"by  counsel  foi:^  plaintiff. 
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In  the  case  of  State  v.  Smiley,  supra,  cited  by  counsel  for  plaintiff, 
the  language  employed  was  a  statement  that  someone  had  broken  into 
Calvin  Cook's  house  while  the  family  was  away  and  had  stolen  $30  in 
money  and  clothes  to  the  same  amount.  No  suspicious-looking  char- 
acters were  seen  in  the  neighborhood ;  then  follows  a  statement  that  the 
house  of  T.  S.  Collins  (the  prosecuting  witness),  where  the  stolen  goods 
were  supposed  to  be  secreted,  was  searched,  but  no  trace  was  found. 
Surely  no  court  would  fail  to  say  that  such  words  were  fairly  suscepti- 
ble of  meaning  that  T.  S.  Collins'  home  was  searched  under  process  of 
law  for  the  purpose  of  discovering  stolen  goods  and  discovering  the 
proof  of  the  guilt  of  said  Collins  with  respect  to  the  larceny  of  the  same. 
The  court  of  common  pleas  quashed  the  indictment  in  this  case  because 
the  court  held  that  the  words  were  not  susceptible  of  the  meaning 
ascribed  to  them  by  the  innuendo.  The  Supreme  Court  held  this  to  be 
error  and  that  the  words  used  were  fairjy  susceptible  of  the  meaning 
ascribed  to  them  by  the  innuendo.  Can  anyone  doubt  the  correctness 
of  the  decision  of  the  Supreme  Court  in  this  caset 

In  the  case  of  Getckell  v.  Tailors'  Exchange,  11  Dec.  Re.  390  (26 
Bu]l.  233),  the  defendant  had  published  of  the  plaintiff  the  following: 

"On  Thursday,  December  5,  1889,  between  the  hours  of  twelve  and 
one  o'clock  the  Merchant  Tailors'  Exchange  will  offer  the  following 
judgments  for  sale  at  the  rooms  of  the  Exchange,  257  Walnut  street, 
fourth  floor." 

"Delinquent,  Getchell,  Z.;  business,  roofer  and  assistant  preacher; 
residence.  Grand  avenue,  Price  Hill;  amount,  $84.15  and  costs." 

The  court.  Judge  Rufus  B.  Smith,  announcing  the  opinion,  held 
that  the  word  ** delinquent,"  which  appeared  above  plaintiff's  name  is 
itself  a  word  of  ambiguous  meaning,  and  that  when  applied  to  a 
merchant  cannot  mean  anything  else  than  that  he  has  proved  dishonest 
and  attempted  to  evade  the  payment  of  his  debts,  and  the  court  found 
that  this  word  under  all  the  circumstances  under  which  it  had  been 
used  as  sho\ni  by  the  inducement  was  fairly  susceptible  of  a  defamatory 
meaning  and  the  question  should  go  to  the  jury  as  to  whether  or  not  it 
was  so  intended. 

In  the  case  of  Hilbrant  v.  Simmons,  9  Circ.  Dec.  566  (18  R.  123), 
the  court  is  of  the  opinion  that  the  language  employed  could  be  fairly 
susceptible  of  no  other  meaning  than  that  ascribed  to  it  by  the  innuendo 
and  the  court  could  scarcely  do  otherwise  than  hold  that  on  the  words, 
innuendo  and  inducements  of  the  case,  it  should  have  gone  to  the  jury. 
In  the  case  of  Gohen  v.  Volkshlatt  Co.  1  Dec.  283  (31  Bull.  Ill),  Judge 
Sayler  held  that  language,  much  stronger  than  that  employed  in  the 
ease  at  bar,  was  not  susceptible  of  the  meaning  ascribed  to  it  by  the 
innuendo ;  and  that  on  a  demurrer  to  the  petition  the  plaintiff  had  not 
shown  a  cause  of  action.    He  further  held  that  the  innuendo  means  no 
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more  than  the  word  '* meaning."  It  may  apply  to  what  is  already  ex- 
pressed, but  cannot  add  to,  nor  enlarge  nor  change  the  sense  of,  the 
previous  words.  Inasmuch  as  the  court  is  of  the  opinion  that  by  no 
innuendo  which  can  be  employed  can  the  words  ascribed  to  the  defend- 
ant be  -stretched  into  meaning  what  the  plaintiff  claims  they  mean, 
without  the  use  of  any  inducement  other  than  now  employed  in  the  peti- 
tion, the  demurrer  to  the  petition  must  be  sustained. 


PUBLICATION— STREETS, 

[Hamilton  Common  Pleas,  December,  1908.] 
In  re  Vacation  Sherman  Ave.,  Wyoming. 

1.  Notice  of  Application  to  Vacate  Street  by  Pubucation  Sufpiciewt. 

Notice  by  publication  of  an  application  to  vacate  a  street  is  sufficient  to 
give  the  court  jurisdiction. 

2.  Statute  Authobizino  Notice  bt  Pubucation  to  Vacate  Streets  Held  Valid. 

Section  2666  (Lan.  3941;  B.  1536-149)  Rev.  Stat,  providing  for  giving 
notice  by  publication  having  been  in  existence  for  many  years  sub- 
stantially as  it  is  now,  and  having  been  recognized  by  the  Supreme 
Court  in  numerous  cases,  a  claim  that  notice  given  by  publication  is 
void  because  of  the  unconstitutionality  of  the  statute,  will  not  be  sus- 
tained. 

SWING.  J. 

At  a  former  term  of  the  court  a  judgment  was  rendered  and  en- 
tered upon  the  journal  vacating  Sherman  avenue,  in  the  village  of 
Wyoming.  I  am  asked  now  by  the  village,  the  application  being  made 
after  the  term  at  which  the  judgment  was  entered,  to  set  aside  the  judg- 
ment and  grai\t  leave  to  the  village  to  file  an  answer  in  the  original 
proceeding  resisting  the  vacation. 

The  village  claims  that  it  did  not  have  actual  notice  or  any  knowl- 
edge of  the  filing  of  the  petition  to  vacate.  But  the  statute.  Sec.  2656 
(Lan.  3941 ;  B.  1536-149)  Rev.  Stat.,  provides  for  notice  by  publication^ 
and  such  notice  was  given. 

I  am  of  opinion  that  the  notice  by  publication  according  to  the 
statute  was  all  that  was  required  to  give  the  court  jurisdiction,  and 
that  it  is  not  in  my  power  now  to  vacate  the  judgment  and  open  up 
the  proceedings.  See  Paine  v.  Mooreland,  15  Ohio  435,  444,  445  [45 
Am.  Dec.  585].    It  is  said  in  that  case: 

''Notice  by  publication  is  not  process,  but,  in  certain  cases  in  con- 
templation of  law,  is  equivalent  to  service  of  process.'' 

Also,  Callen  v.  Ellison,  13  Ohio  St.  446,  453: 

''Jurisdiction  of  the  person  is  properly  acquired  by  personal  notice 
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or  service  of  process ;  but  other  modes  have  been  substituted  by  express 
provision  of  law  or  the  practice  of  courts — as  publication,''  etc. 

Also,  State  v.  Guilbert,  56  Ohio  St.  575  [47  N.  B.  Eep.  551;  38  L. 
E.  A.  519;  60  Am.  St.  Rep.  756],  as  bearing  on  the  question,  where 
It  is  held  that  the  legislature  may  **in  the  exercise  of  legislative  dis- 
cretion, provide  a  substituted  service  of  process,"  etc. 

Also,  Plumh  V.  Kobinson,  13  Ohio  St.  298,  303,  304.  It  is  said  in 
this  case: 

"Regarding  the  proceeding  as  in  rem,  the  statute  of  1831,  as  well 
as  that  of  1816,  requires  no  one  to  be  named  in  the  petition  or  applicar 
tion  as  a  party  defendant,  or  to  be  served  personally  with  a  summons 
or  other  process,  but  requires  only  that  notice  of  the  intended  application 
shall  be  given  to  all  persons  interested,  by  publication  for  six  weeks, 
successively,  in  some  newspaper  printed  in  the  county  in  which  the  ap- 
plication is  to  be  made,''  etc. 

Such  notice  so  provided  by  statute  was  recognized  as  valid. 

Also,  Rawson  v.  Baughton,  5  Ohio  328,  as  beating  on  the  subject, 
where  the  only  ** notice"  required  by  the  statute  was  by  publication. 

In  view  of  these  and  other  authorities  that  might  be  cited,  without 
going  into  a  discussion  of  the  cases  cited,  I  am  of  opinion,  as  I  have 
said,  that  the  notice  provided  by  the  statute  and  which  was  given  in 
this  case,  by  publication,  was  sufiScient  to  give  the  court  jurisdiction. 

It  was  claimed  bef(»e  me  in  argument  that  the  statutory  provision 
as  to  notice  by  publication  in  this  case  is  unconstitutional.  But  it  was 
shown  by  authorities  cited  in  the  argument  that  the  statute,  which  has 
been  in  existence,  substantially  as  it  is  now  as  to  such  notice,  for  many 
years,  has  been  recognized  by  our  Supreme  Court  in  numerous  cases, 
and  I  do  not  feel  warranted  in  now  holding  it  unconstitutionaL 

For  these  reasons  I  feel  compelled  to  deny  the  application  of  the 
village. 


INTERROQATORIES— PARTIES. 

[Hamilton  Common  Pleas,  January,  19(M.] 

CHARiiES  M.  Stanley  v.  I.  M.  Mabtin. 

Bkmtjbbeb  Libs  to  Intebbooatobibs  to  Discovbb  vbom  Agbrt  Names  or  Pbinci- 
PALs  TO  Make  them  Pabties. 
An  action  not  being  maintained  against  both  an  agent  and  a  principal, 
demurrer  lies  to  Interrogatories  filed  In  an  action  on  a  contract  with  one 
who  was  supposed  to  have  been  acting  for  others,  the  purpose  of  the 
interrogatories  being  to  discover  the  names  of  his  principals  in  OFdep 
to  make  them  parties. 

1-  M.  Hosea,  for  plaintiff . 
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Stanley  v.  Martin. 
Pogue  A  Pogue,  for  defendant. 

GORMAN,  J. 

The  question  hereby  determined  arises  on  a  demurrer  filed  by  the 
defendant  to  interrogatories  attached  to  the  petition  on  the  grounds 
principally  that  the  interrogatories  are  not  pertinent  to  the  issue.  The 
action  is  brought  against  the  defendant  on  a  written  contract  signed 
by  him,  **I.  M.  Martin,  Gen*l  Mgr,''  and  a  copy  thereof  is  attached  to 
the  petition. 

The  plaintiff  claims  that  under  said  contract  he  was  to  receive  from 
the  defendant,  Martin,  for  a  period  of  seventeen  weeks  the  sum  of  $40 
per  week  for  exhibiting  his  (the  plaintiff's)  model  submarine  boat  and 
appliances  at  Chester  park,  in  this  county,  during  the  season  of  1908, 
**as  shown  to  Mr.  Martin,  Mr.  Zarro  and  others  at  Chester  park  on 
Sunday,  March  8,  1908.''  Plaintiff  in  his  petition  also  avers  that  he 
was  given  to  understand  (by  whom  he  does  not  state)  that  the  defend- 
ant, Martin,  **was  acting  not  only  on  his  own  behalf,  but  as  the  agent 
and  manager  of  another  whose  identity  was  not  disclosed  to  plaintiff, 
but  whose  names  plaintiff  asks  leave  to  add  hereto  as  defendants  when 
ascertained.*' 

For  the  purpose  of  learning  the  names  of  all  the  persons,  firms  or: 
corporations  for  whom  Martin  was  acting  in  making  the  said  written 
contract,  seven  interrogatories  are  annexed  to  the  petition,  the  gist  of 
the  questions  being  to  give  the  names  and  addresses  of  all  persons 
associated  with  the  defendant  in  the  conduct  of  Chester  park,  and 
whether  or  not  they  approved  or  sanctioned  the  execution  of  the  con- 
tract sued  upon  and  were  interested  therein  as  their  contract. 

The  proper  method  of  raising  objection  to  interrogatories  is  by 
demurrer.    Mullins  v.  Freund  Roofing  Co.  17  Dec.  743  (5  N.  S.  1). 

The  demurrer  to  these  interrogatories  will  be  sustained  for  the 
following  reasons: 

The  answers  sought  to  be  elicited  by  these  questions  would  not  dis- 
close any  facts  that  would  be  pertinent  to  the  issue.  The  statute,  Sec. 
5099  Rev.  Stat.,  permits  the  annexation  of  interrogatories  pertinent  to 
the  issue  made  in  the  pleadings.  If  the  names  and  addresses  of  all  the 
persons  sought  to  be  learned  by  these  questions  were  made  known,  could 
they  be  now  brought  into  this  case  and  made  parties  defendant  fed 
asked  to  respond  to  a  judgment  in  favor  of  plaintiff?  This  contract 
sued  upon  is  either  the  contract  of  Martin  or  it  is  the  contract  of  others 
for  whom  he  was  acting  as  agent.  From  the  fact  that  he  signed  as 
general  manager  it  may  fairly  be  presumed  that  he  was  not  contract- 
ing for  himself  individually,  but  for  a  principal.  Now,  it  would  seem 
to  be  elementary  that  an  agent,  who  makes  a  contract  in  his  own  name, 
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designating  himself  as  agent  or  by  any  other  term  which  implies  agency, 
or  if  he  signs  his  own  name  without  designating  his  agency,  can  be 
held  individually  liable  on  the  contract,  if  he  fails  to  disclose  his  prin- 
cipal, or  if  his  principal  is  unknown  to  the  other  contracting  party^ 
and  this  regardless  of  whether  he  was  authorized  or  not  to  execute  the 
contract.  Story,  Agency  Sec.  264;  Trust  Co.  v.  Floyd,  47  Ohio  St.  525 
[26  N.  E.  Rep.  110;  12  L.  R.  A.  346;  21  Am.  St.  Rep.  846]. 

If  the  agent  was  authorized  and  failed  to  disclose  his  principal, 
the  principal  can  also  be  held  when  discovered.  TutkiU  v.  Wilson, 
90  N.  Y.  423. 

But  both  the  principal  and  agent  can  not  be  held  jointly  in  an 
action  on  a  contract.  The  plaintiff  must  elect  which  he  will  pursue. 
Tuthill  V.  Wilson,  supra;  Borell  v.  Newell,  3  Daly  (N.  Y.)  233;  BarreU 
V.  Newhy,  127  Fed.  Rep.  656;  Eels  v.  Shea,  11  Circ.  Dec.  304  (20  R. 
527) ;  Lee  v.  Insurance  Co.  12  Dec.  Re.  109  (1  Handy)  217;  2  Bates' 
New  Pleading   905,  967. 

If,  therefore,  the  information  sought  by  the  interrogatories  were 
in  the  possession  of  the  plaintiff,  it  would  not  avail  him  because  he 
could  not  join  the  unknown  parties,  who  would  be  the  principal  of  the 
defendant,  Martin,  with  Martin  as  defendant,  as  this  would  be  joining 
the  principal  and  the  agent  in  an  action  on  a  contract.  If  the  informa- 
tion sought  to  be  brought  out  by  the  interrogatories  cannot  be  used  to 
bring  in  the  unknown  parties,  then  the  interrogatories  are  not  pertinent 
to  the  issue.  The  avowed  purpose  of  learning  the  names  of  these  parties 
is  to  make  them  co-defendants  of  Martin,  and  this  cannot  be  done  under 
Sec.  5013  Rev.  Stat.,  because  this  controversy  can  be  determined  with- 
out bringing  in  the  unknown  parties.  It  has  been  held  that  the  power 
of  the  court  to  bring  in  new  parties  under  this  Sec.  5013  does  not  ap- 
ply to  actions  at  law,  as  is  the  case  at  bar,  but  only  to  equitable  cases. 
Webster  v.  Bond,  9  Hun.  437. 

The  New  York  section  applicable  to  bringing  in  new  parties  is  the 
same  as  Sec.  5013  Rev.  Stat.  Nor  does  the  power  of  the  court  to  bring 
in  additional  parties  apply  where  the  plaintiff's  right  to  maintain 
the  action  depends  on  the  presence  of  such  additional  parties,  but  only 
where  he  can  maintain  the  action  against  the  original  party,  but  the 
new  party  or  parties  is  necessary  to  its  complete  settlement.  In  a  suit 
against  A  for  money  of  plaintiff  alleged  to  have  been  received  by  A 
and  it  appears  that  the  firm  of  A  and  B  received  the  money,  B  cannot 
be  brought  in,  as  that  would  be  equivalent  to  a  new  suit.  Newman 
V.  Marvin,  12  Hun.  236;  Pomeroy's  Remedies,  Sec.  420;  McMahon  v. 
Allen,  12  How.  Pr.  (N.  Y.)  39. 

Nor  could  these  new  parties  be  brought  in  under  Sec.  5114  Rev. 
Stat.,  giving  the  court  power  to  amend  in  the  interest  of  justice,  be- 
cause the  claim  of  the  plaintiff  would  be  substantially  changed  by  the 
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addition  of  parties  defendant  whose  names  are  not  on  the  contract  and 
can  not  be  held  under  the  contract,  except  upon  the  theory  that  it  is 
their  contract,  in  which  event  the  plaintiff  would  be  obliged  to  look  to 
them  and  not  to  the  defendant.  The  whole  cause  of  action  and  the  par- 
ties defendant  would  thereby  be  changed. 

If  the  plaintiff  desires  to  hold  these  unknown  parties  on  this  con- 
tract he  must  first  ascertain  who  they  are  and  whether  or  not  they  au- 
thorized Martin  to  execute  this  contract  for  them,  after  which  he  may 
be  able  to  bring  this  action  on  the  contract  against  them. 

If  the  information  cannot  be  learned  in  any  other  way,  he  may 
bring  an  action  under  Sec.  5293  Rev.  Stat,  for  a  discovery,  and  after 
the  information  is  obtained  he  may  bring  his  suit  at  law  on  the  con- 
tract against  the  discovered  parties.  Chapman  v.  Lee,  45  Ohio  St.  356' 
[13  N.  E.  Rep.  736] ;  Graham  v.  Telephone  &  Tel.  Co.  15  Dec.  200  (2^ 
N.  S.  612). 


CONSTITUTIONAL   LAW— RAILROADS. 

[Brie  Common  Pleas,  November,  1908.] 
State  op  Ohio  v.  Lake  Shore  &  M.  S.  Ry. 

1.  State  Automatic  Ck>X7Ti£B  Act  itot  xn.Confuct  with  Fede3L4L  Act. 

The  state  automatic  coupler  act  (98  O.  L.  75)  Ib  not  in  conflict  with  the 
federal  act  relating  to  the  same  subject,  and  is  not  unconstitutional  be- 
cause relating  to  the  same  subject-matter. 

2.  Pboceedings  under  State  Act  abe  Civil. 

Proceedings  under  the  state  act  are  ciyil  in  their  nature,  and  guilty 
knowledge  and  intention  are  therefore  not  essential  elements  of  the 
offense. 

E.  O.  Harrison  and  E.  S.  Stephens,  Pros.  Atty.,  for  plaintiff. 
Doyle  &  Lewis,  for  defendant . 

REED,  J. 

On  June  17,  1907,  the  plaintiff  filed  this  action  in  the  court  of  com- 
mon pleas  of  Erie  coupty,  Ohio,  setting  forth  that  the  defendant,  the 
Ijake  Shore  &  Michigan  Southern  Railway  Company,  is  a  corporation 
duly  and  legally  organized  under  the  laws  of  the  state  of  Ohio,  and  en- 
gaged in  the  railroad  business,  owning,  operating  and  maintaining  a  line 
of  railroad  running  in  and  through  Erie  county,  Ohio.  That  at  tha 
time  mentioned  in  the  petition  it  was  a  common  carrier  engaged  in 
transporting  passengers  and  freight  by  its  railroad. 

The  plaintiff  sets  forth  as  and  for  its  cause  of  action  against  the  de- 
fendant  that  on  February  19,  1907,  the  defendant  company,  in  violation 
of  an  act  of  the  general  assembly  of  the  state  of  Ohio,  passed  March 
19,  1906,  entitled,  '*An  act  to  promote  the  safety    of    employes    and. 
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travelers  upon  railroads  by  compelling  common  carriers  by  railroad  in 
the  state  of  Ohio,  to  equip  their  cars  with  automatic  couplers,  sill  steps, 
grab  irons,  and  continuous  brakes,"  (98  0.  L.  75)  hauled  over  its  line  of 
railroad  in  Erie  county,  from  a  point  at  the  intersection  of  Columbus 
avenue  and  Railroad  streets  to  the  Kelly  Island  Lime  &  Transportation 
Co.'s  tracks  in  the  city  of  Sandusky,  a  distance  of  about  2,700  feet,  L. 
S.  &  M.  S.  car  D-38591 ;  that  the  automatic  coupler  on  this  car  was  at 
the  time  out  of  order,  defective  and  broken;  that  the  coupling  chain 
clevis  and  lifting  pin  on  the  A  end  of  said  car  were  broken  and  in- 
operative, necessitating,  in  case  of  coupling  it  with  another  car,  a 
man  going  between  the  cars  to  make  the  coupling;  that  this  car  by 
reason  of  its  broken  coupler  would  not  couple  automatically  by  impact, 
and  that  when  coupled  with  another  car  could  not  be  uncoupled  except 
by  a  man  going  between  the  cars;  and  for  this  violation  of  the  law  the 
plaintiff  s^eks  to  recover  the  penalty  of  $1P0  prescribed  by  the  act  for 
its  violation. 

It  is  admitted  that  the  defendant  is  a  corporation  duly  organized 
under  the  laws  of  the  state  of  Ohio;  that  on  or  about  February  19,  1907, 
the  defendant  hauled  on  its  line  of  railroad  from  a  point  at  the  in- 
tersection of  Columbus  avenue  and  Railroad  street  in  the  city  of  San- 
dusky, in  an  easterly  direction,  to  the  tracks  of  the  Kelly  Island  Lime 
&  Transportation  Co.,  in  the  city  of  Sandusky,  Ohio,  a  particular  car 
known  as  L.  S.  &  M.  S.  car  D-38591;  and  that  at  the  time  the  un- 
coupling chain  on  one  end  of  the  car  was  broken,  and  the  coupler  was 
inoperative. 

The  defendant  claims  that  this  car  was  loaded  with  coal  at  the 
Bradley  mines  on  the  line  of  the  Lake  Erie  &  Western  Railway  Co.  and 
'consigned  to  the  Kelly  Island  Lime  &  Transportation  Co.  at  Sandusky, 
Ohio,  (but  the  admitted  facts  are  that  it  was  consigned  to  the  Kunz- 
Smith  Coal  Co.  at  Sandusky,  Ohio) ;  that  this  car  was  transferred  to  the 
Baltimore  &  Ohio  railroad  at  Newton  Falls,  Ohio,  and  by  it  transported 
to  Sandusky,  Ohio.  The  defendant  claims  that  this  car  was  delivered 
to  it  by  the  Baltimore  &  Ohio  Railroad  Co.  a  short  distance  from  the 
tracks  of  the  Kelly  Island  Lime  &  Transportation  Co.;  that  it  was 
transferred  to  these  tracks  where  it  was  unloaded  and  inspected,  and 
the  defect  in  said  coupling  was  then  and  for  the  first  time  discovered. 
It  claims  that  the  car  was  in  no  manner  moved  or  transported  except 
as  was  necessary  to  place  said  car  on  its  repair  tracks.  It  claims  that 
it  had  no  knowledge  of  the  defective  condition  of  said  coupling  prior 
to  the  inspection  made  immediately  upon  the  unloading  of  said  ear 
while  on  the  tracks  of  the  Kelly  Island  Lime  &  Transportation  Co.  That 
immediately  upon  discovering  said  defective  condition  the  car  was 
placed  upon  the  repair  tracks  where  the  defective  coupling  was  promptly 
repaired.    It  claims  it  has  used  all  due  <        in  inspecting  this  car  after 
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receiving  it;  that  at  no  time  was  the  car  moved  or  transported  by  it 
after  it  had  knowledge  of  its  defective  condition,  and  that,  therefore, 
it  has  not  violated  the  act  of  March  19,  1906,  and  the  state  is  not  en- 
titled to  recover  the  penalty  sued  for. 

A  jury  was  waived,  and  by  agreement  of  the  parties  the  case  was 
submitted  to  the  court  upon  an  agreed  statement  of  facts  and  the  testi- 
mony taken  by  agreement  in  the  absence  of  the  court. 

In  the  stenographic  report  of  the  testimony  which  was  handed  to 
the  court  there  appears  objection  and  exceptions  to  the  introduction  of 
certain  testimony,  questions  calling  for  conclusions  and  answers  which 
clearly  state  conclusions.  The  report  shows  that  these  objections  were 
overruled  and  all  testimony  allowed  to  go  in,  some  of  which  is  clearly 
incompetent  and  should  not  be  considered  by  the  court.  This  in- 
competent testimony  is  utterly  disregarded  by  the  court  and  is  not  con- 
sidered at  all  in  reaching  the  conclusions  which  I  have  reached  in  this 
case.  It  is  not  necessary  to  specifically  point  out  these  questions  and 
answers  which  the  court  holds  to  be  incompetent;  they  are  apparent 
from  an  examination  of  the  questions  and  answers  themselves. 
^  The  facts  as  agreed  to  in  the  case,  other  than  those  admitted  by  the 
pleadings,  are  as  follows : 

1.  It  is  hereby  agreed  by  the  parties  hereto  that  the  defendant,  the 
Lake  Shore  &  Michigan  Southern  Railway  Company,  is  and  was  at  the 
time  of  the  commencement  of  this  action  a  corporation  organized  under 
the  laws  of  the  state  of  Ohio,  and  a  common  carrier  engaged  in  trans- 
porting passengers  and  freight  by  a  railroad  operated  and  conducted  by 
it  in  the  state  of  Ohio. 

2.  That  the  said  defendant  on  or  about  the  nineteenth  day  of 
February,  1907,  hauled  on  its  line  of  railroad  from  a  point  at  the  in- 
tersection of  Columbus  avenue  and  Railroad  street  in  its  house  yard,  in 
the  city  of  Sandusky,  Ohio,  in  an  easterly  direction,  to  the  Kelly  Island 
Lime  &  Transportation  Company's  tracks,  in  the  city  of  Sandusky, 
Ohio,  Lake  Shore  &  Michigan  Southern  Railway  car  Number  D-38591. 

3.  That  the  defendant  hauled  said  car  said  distance  aforesaid 
when  the  uncoupling  chain  clevis  and  the  lifting  pin  on  the  A  end  of 
said  car  were  broken,  out  of  repair,  inoperative,  and  in  such  a  condition 
that  said  car  could  not  be  coupled  automatically  by  impact,  unless  the 
knuckle  was  open,  or  uncoupled  without  someone  going  between  the 
eiids  of  the  cars  for  said  purpose;  that  the  coupler  on  the  said  A  end 
of  said  car  was  in  such  a  condition  that  it  would  not  couple  automatically 
by  impact,  unless  the  knuckle  was  open;  and  that  the  said  coupler  on 
the  said  A  end  of  said  car  could  not  be  uncoupled  by  means  of  the 
mechanism  of  said  coupler  without  a  man  or  men  going  between  the  ends 
of  the  car  for  that  purpose. 

4.  That  said   car  had  been   properly   equipped   with   automatic 
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couplers  coupling  by  impact,  but  that  the  same  had  become  broken,  in- 
operative and  out  of  repair. 

5.  That  said  car  was  not  loaded  when  hauled  by  said  defendant 
from  the  intersection  of  Columbus  avenue  and  Railroad  street,  but  was 
liauled  in  the  defective  condition,  described  as  aforesaid,  to  the  said 
Kelly  Island  Lime  &  Transportation  Co.'s  tracks,  as  aforesaid,  to  be 
there  loaded  with  sand  for  said  defendant. 

^  6.     That  the  distance  said  car  was  hauled  as  aforesaid  was  about 
2,700  feet. 

7.  That  shortly  before  February  19,  1907,  said  car  was  loaded 
with  coal  at  the  Bradley  mines  on  the  line  of  the  Lake  Erie,  Alliance 
&  Western  Railway  Company,  in  the  state  of  Ohio,  and  hauled  over  the 
line  of  said  Lake  Erie,  Alliance  &  Western  railway  from  Bradley  Min» 
to  Newton  Falls,  Ohio,  where  said  car  was  transferred  to  the  Baltimore 
i&  Ohio  Railroad  Company,  and  by  the  said  Baltimore  &  Ohio  Railroad 
Company  hauled  over  its  railway  from  Newton  Falls,  Ohio,  to  San- 
dusky, Ohio,  where  said  car  was  unloaded  by  the  Smith-Kunz  Coal  Com- 
pany, to  which  said  company  said  car  load  of  coal  was  consigned ;  that 
;8aid  car,  after  being  unloaded  by  said  Smith-Kunz  Coal  Company  was 
hauled  by  the  Baltimore  &  Ohio  Railroad  Company,  over  its  railway, 
to  a  point  at  or  near  the  intersection  of  Columbus  avenue  and  Railroad 
street,  in  the  city  of  Sandusky,  Ohio;  and  that  said  car  was  received 
by  the  defendant  herein  from  the  Baltimore  &  Ohio  Railroad  Company 
at  the  point  last  above  described. 

^  From  this  agreed  statement  of  facts  and  the  testimony  which  is 
offered,  I  conclude  that  on  February  19,  1907,  the  defendant  received 
from  the  Baltimore  &  Ohio  Railroad  Company  a  freight  car  with  the 
automatic  coupler  in  a  defective  condition  to  such  an  extent  that  it 
would  not  couple  automatically  by  impact,  nor  could  it  be  uncoupled 
without  a  man  going  between  the  cars  to  perform  some  service  in  con- 
nection therewith;  that  this  car  was  hauled  for  a  distance  of  2,700 
feet  to  the  tracks  of  the  Kelly  Island  Lime  &  Transportation  Company 
for  the  purpose  of  being  loaded  with  sand ;  that  the  car  was  loaded  in 
the  state  of  Ohio  with  coal  and  consigned  to  Sandusky  in  the  state  of 
Ohio,  so  that  at  no  time  between  the  time  the  car  was  loaded  at  Bradley 
Mines  and  the  time  it  was  in  on  the  Kelly  Island  Lime  &  Transportation 
Company's  tracks  to  be  loaded  with  sand  was  it  engaged  in  interstate 
commerce. 

The  state  asserts  that  upon  this  state  of  facts  the  defendant  com- 
pany has  violated  the  automatic  coupler  act,  and  is  liable  to  the  penalty 
therein  prescribed. 

The  defendant  claims  that  this  being  in  its  nature  a  penal  statute, 
the  court  is  not  justified  in  assessing  this  penalty  against  the  defendant 
unless  it  find  beyond  a  reasonable  doubt  that  at  the  time  the  defendant 
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company  knew  of  the  defective  condition  of  this  coupling  before  it 
hauled  it,  or  by  the  exercise  of  reasonable  care  could  have  known  it. 
And  it  contends  that  there  is  nothing  in  the  admitted  facts  or  the  evi- 
dence which  would  warrant  such  a  finding,  and  therefore  it  riiould  be 
discharged  from  liability  under  this  complaint. 

It  has  been  suggested  that  the  act  under  which  this  prosecution  is 
instituted  is  unconstitutional  in  that  it  attempts  to  regulate  interstate 
commerce;  that  congress  has  the  exclusive  power  to  regulate  traflSc 
between  the  states  and  the  instrumentalities  of  such  traffic,  including 
cars,  locomotives  and  trains,  and  that  congress  has  acted  in  this  regard 
by  enacting  a  law  entitled  *'An  act  to  promote  the  safety  of  employees 
and  travelers  upon  railroads  by  compelling  common  carriers  engaged 
in  interstate  commerce  to  equip  their  cars  with  automatic  couplers  and 
continuous  brakes  and  their  locomotives  with'  driving-wheel  brakes,  and 
for  other  purposes,"  which  act  was  approved  March  2,  1893,  27  U.  S. 
Stat,  at  L.  531,  and  amended  April  1,  1896,  29  U.  S.  Stat,  at  L.  85. 

It  should  be  added  that  the  Lake  Shore  &  Michigan  Southern  Rail- 
way Company  has  a  line  of  railway  extending  from  Chicago  to  Buffalo 
engaged  in  an  interstate  commerce  traffic. 

If  this  act  is  an  attempt  to  regulate  interstate  commerce,  it  will 
not  be  gainsaid  that  it  is  unconstitutional.  And  this  is  true  whether 
congress  has  acted  or  not,  if  the  exclusive  power  lies  with  congress. 
If  the  exclusive  power  to  regulate  interstate  commerce  is  vested  in  con- 
gress, then  a  state  may  not  act. 

A  distinction  must  be  drawn  between  an  act  which  attempts  to 
regulate  commerce  between  states  and  an  act  which  attempts  to  regulate 
the  means  by  which  commerce  is  carried  on  within  a  state. 

Section  2  of  the  act  of  congress  to  which  I  have  referred  reads  as 
follows : 

''That  on.  and  after  the  first  day  of  January,  1898,  it  shall  be 
unlawful  for  any  such  common  carrier  to  haul  or  permit  to  be 
hauled  or  used  on  its  line  any  car  used  in  moving  interstate  traffic 
not  equipped  with  couplers  coupling  automatically  by  impact,  and 
which  can  be  uncoupled  without  the  necessity  of  men  going  between  the 
ends  of  the  cars." 

Section  2  of  the  act  under  discussion,  that  is,  the  act  of  the 
legislature  of  the  state  of  Ohio,  approved  March  19,  1906  (98  0.  L. 
75;  Lan.  Rev.  Stat.  5353;  B.  3365-27b),  reads  as  follows: 

**It  shall  be  unlawful  for  any  such  common  carrier  to  haul, 
or  permit  to  be  hauled  or  used  on  its  line,  any  locomotive,  car, 
tender,  or  similar  vehicle  used  in  moving  state  traffic,  not  equipped  with 
couplers  coupling  automatically  by  impact,  and  which  can  be  un- 
coupled, without  the  necessity  of  men  going  between  the  ends  of  the 
cars." 
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The  two  sectioDS  are  identical,  except  that  one  provides  for  auto- 
matic couplers  on  cars  engaged  in  interstate  commerce,  and  the  other 
provides  for  cars  engaged  exclusively  in  interstate  commerce.  Can  it 
be  said  that  the  act  under  discussion  is  an  attempt  to  interfere  with 
the  right  of  congress  to  regulate  interstate  commerce  t  It  seems  clear 
to  me  that  congress  had  in  mind,  when  it  passed  this  act,  the  fact  that 
it  had  always  conceded  to  the  states  the  right  to  regulate  the  means  by 
which  commerce  is  carried  on  within  the  state.  And  acting  at  least 
upon  the  supposition  that  it  had  a  right  to  regulate  and  control  intra- 
state commerce,  many  laws  having  been  enacted  for  the  protection  of 
life  and  property,  and  the  regulating  and  control  of  railroads,  which 
from  time  to  time  have  been  enforced  without  a  suspicion  that  they 
had  in  any  wise  conflicted  with  the  rights  of  the  general  government. 
Clearly  congress  in  limiting  the  operations  of  the  automatic  coupler 
act  to  which  I  have  referred  to  cars  engaged  in  interstate  commerce 
traffic  intended  to  leave  open  to  the  state  the  right  to  take  such  action 
as  it  might  deem  advisable  for  the  safety  and  protection  of  employes 
and  travelers  upon  the  railroads,  wholly  within  the  state. 

The  act  under  discussion  does  not  attempt  to  regulate  interstate 
commerce,  nor  does  it  conflict  with  the  act  of  congress  requiring  auto- 
matic couplers  upon  cars  engaged  in  interstate  commerce.  The  federal 
enactment  is  not  designed  to  nor  does  it  apply  to  cars  engaged  in  in- 
trastate traffic.  The  act  of  the  legislature  under  which  this  case  is 
instituted  is  not  designed  to  nor  does  it  apply  to  cars  engaged  in  inter- 
state commerce.  The  two  acts  construed  together  cover  the  whole 
fleld  of  railroad  operation  and  require  that  all  cars  either  engaged  in 
interstate  or  intrastate  commerce  be  equipped  with  automatic  couplers. 
^  and  suits  may  be  prosecuted  under  either  law  as  the  facts  of  the  case 
may  be.  ^ 

In  this  particular  case  the  car  was  engaged  in  strictly  intrastate 
traffic,  and  if  there  is  any  violation  of  the  law  at  all  it  is  a  violation 
of  the  act  of  March  19,  1906.  It  cannot  be  said  that  the  federal  law 
has  been  violated;  and  if  the  act  of  1906  is  unconstitutional  because  it 
conflicts  with  the  right  of  congress  to  regulate  commerce,  then  we  are 
in  this  dilemma — congress  always  refusing  to  interfere  with  the  means 
by  which  commerce  is  carried  on  within  a  state  affords  no  relief,  and 
the  state  being  unable  to  pass  lawful  acts  requiring  these  things  to  be 
done  for  the  safety  of  employes  and  the  traveling  public,  all  traffic 
within  the  state  is  carried  on  with  ca^  not  provided  with  these  auto- 
matic couplers.  It  cannot  ba  said  that  such  a  paradoxical  situation 
presents  itself.  As  I  view  it  the  law  is  constitutional.  In  support  of 
this  conclusion  I  cite  Missouri,  Kan,  &  T.  Ry.  v.  Harber,  169  U.  S. 
613  [18  Sup.  Ct.  Rep.  488;  42  L.  Ed.  87,8];  Addyston  Pipe  &  Steel 
Co,  V.  United  States,  175  U.  S.  211  [20  Sup.  Ct.  Rep.  96;  44  L.  Ed. 
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136] ;  Lord  v.  Steamship  Co.  102  U.  S.  541  [26  L.  Ed.  224] ;  Milnor  v. 
New  TranspoHatwt  Co.  65  U.  S.  Appdx.  [16  L.  Ed.  799]. 

The  principal  contention  that  the  defendant  makes  in  this  case  is 
that  it  is  a  criminal  proceeding,  and  therefore  knowledge  and  intention 
are  elements  which  enter  into  it  and  must  be  found  to  exist  in  order 
to  warrant  the  court  in  assessing  the  penalty.  That  in  this  particular 
case  there  is  no  evidence  of  knowledge  or  that  the  company  could  by 
the  exercise  of  reasonable  care  have  discovered  the  defective  coupler, 
and  therefore  the  defendant  cannot  be  required  to  pay  the  penalty 
prescribed  for  a  violation  of  the  law. 

If  it  is  a  criminal  proceeding,  then  the  contention  of  the  defend- 
ant is  right.  The  claim  of  the  defendant  is  based  largely  upon  the 
fact  that  the  act  itself  makes  it  unlawful  to  haul  a  car  within  the  state 
not  equipped  with  an  automatic  coupler,  so  that  the  car  can  be  coupled 
with  other  cars  and  uncoupled  without  men  going  between  the  cars, 
and  it  provides  a  penalty  for  $100  for  each  violation  of  the  act.  If  it  is 
a  penal  statute,  then  of  course  knowledge  and  intention  are  ingredients 
of  the  offense  which  must  be  proven.  But  is  it?  The  mere  fact  that 
the  word  unlawful  appears  in  the  act  does  not  make  it  a  penal  or  crim- 
inal statute.    Section  6  of  the  act  98  0.  L.  76  provides : 

Section  6.  '^That  any  such  common  carrier  using  or  permitting 
to  be  used  or  hauled  on  its  line  any  locomotive,  tender,  car,  or  similar 
vehicle,  or  train,  in  violation  of  any  of  the  provisions  of  this  act  shall 
be  liable  to  a  penalty  of  one  hundred  dollars  for  each  and  every  such 
violation,  to  be  recovered  in  a  suit  or  suits  to  be  brought  by  the  prose- 
cuting attorney  in  the  common  pleas  court  of  the  county  having  juris- 
diction in  the  locality  where  such  violation  shall  have  occurred." 

Prior  to  the  enactment  of  the  act  of  1906  the  law  provided  that 
every  railroad  company  should  equip  or  have  its  cars  equipped  with 
automatic  couplers  substantially  the  same  as  the  present  law,  and  it  fur- 
ther provided  that  for  each  violation  of  the  act  there  should  be  a  for- 
feiture to  the  state  of  Ohio  of  the  sum  of  $25  for  each  day  such  de- 
fective coupler  was  used,  to  be  collected  in  a  civil  suit  in  any  county 
in  the  state  where  service  could  be  had  on  the  road  violating  the  law, 
and  it  was  made  the  duty  of  the  attorney-general  or  the  prosecuting 
attorney  of  the  county  wherein  the  act  was  violated  to  prosecute  the 
suit. 

The  present  law  differs  from  the  original  act  in  that  the  word  civU 
is  omitted,  and  the  jurisdiction  is  limited  to  the  locality  wherein  the 
violation  occurs.  The  original  act  was  in  this  respect  like  many  of  the 
other  acts  upon  our  statute  books  in  the  nature  of  police  regulations 
wherein  penalties  are  prescribed  to  be  collected  for  the  use  and  benefit 
of  the  state  by  civil  actions.  What  is  commonly  known  as  the  *'Winn 
Law"  has  in  it  a  provision  similar  to  this  one,  providing  that  penalties 
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are  to  be  collected  by  civil  actions  brought  in  the  name  of  the  state  of 
Ohio.  This  act  has  been  sustained.  In  prosecutions  under  it  the  rules 
of  evidence  which  pertain  to  civil  procedure  have  been  applied.  State 
V.  Allen,  6  Dec.  43  (3  N.  P.  201). 

In  basptardy  proceedings  under  the  law  of  this  state,  where  the 
court  has  power  to  imprison  to  enforce  its  order  and  judgment,  the 
authorities  are  to  the  effect  that  it  is  in  fact  a  civil  proceeding,  only 
gwflwi-criminal,  and  that  in  the  trial  of  such  cases  the  code  of  civil  pro- 
cedure is  applicable. 

3  Bates,  PI.  &  Pr.  2420,  discussing  this  class  of  cases,  says,  **The 
action  is  a  civil  action,"  and  in  support  of  this  cites  Wright  v.  Hunger, 
5  Ohio  441;  Mack  v.  Bonner,  3  Ohio  St.  366.  A  number  of  other  au- 
thorities are  cited  which  while  not  directly  in  point  bear  out  the  state- 
ment that  it  is  a  civil  proceeding.  In  further  support  of  this  proposi- 
tion I  cite  State  v.  Zillman,  121  Wis.  472  [98  N.  W.  Rep.  543] ;  Jutte 
V.  Hughes,  67  N.  Y.  267,  269. 

The  defendant  claims  that  wrongs  are  divided  into  two  classes/ 
private  wrongs  and  public  wrongs,  and  that  the  test  as  to  whether  or 
not  a  law  is  penal  in  the  strict  and  primary  sense  is,  whether  the  wrong 
sought  to  be  redressed  is  a  wrong  to  the  public  or  a  wrong  to  the  in- 
dividual. That  the  former  are  infringements  or  privations  of  the  pri- 
vate or  civil  rights  belonging  to  individuals,  considered  as  individuals, 
and  are  civil  injuries.  That  the  latter  are  breaches  and  violations  of 
public  rights  and  duties  which  affect  the  whole  community,  considered 
as  a  community,  and  are  distinguished  by  the  harsher  appellations  of 
<jrimes  and  misdemeanors.  In  support  of  this  proposition  my  atten- 
tion is  called  to  the  case  of  Clyatt  v.  United  States,  197  U.  S.  207,  222 
[25  Sup.  Ct.  Rep.  429;  49  L.  Ed.  726].  In  other  words,  it  is  claimed 
that  if  this  penalty  was  payable  to  an  individual  who  might  be  required 
to  go  between  the  cars  to  adjust  this  coupling,  it  would  be  a  civil  injury ; 
but  inasmuch  as  it  is  a  penalty  which  is  collected  by  the  state,  it  is  a 
penal  statute.     That  is  to  say,  crime. 

In  the  case  of  Inwood  v.  State,  42  Ohio  St.  186,  the  defendant  was 
being  prosecuted  under  Sec.  3  of  the  act  of  Feb.  17,  1831  (29  0.  L. 
161 ;  Sec.  6896  Rev.  Stat.),  **for  the  prevention  of  certain  immoral  prac- 
tices*' which  provides, 

**That  if  any  person  or  persons  shall  at  any  time  interrupt  or 
molest  any  religious  society,  •  •  •  the  person  or  persons  so  of- 
fending shall  be  fined  in  any  sum  not  exceeding  twenty  dollars;  and 
any  judge  of  the  court  of  common  pleas,  or  justice  of  the  peace,  within 
the  proper  county,  be,  and  they  are  hereby  empowered,  authorized  and 
required  to  proceed  against,  and  punish  every  person  offending  against 
the  provisions  of  this  act;  and  upon  view  and  hearing,  may,  or  on  in- 
formation given  on  oath  or  affirmation,  shall,  if  need  be,  issue  his  war- 
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rant  to  bring  the  body  of  the  accused  before  him,  and  shall  inquire  into 
the  truth  of  the  accusation;  and  if  guilty,  shall  enforce  the  penalty  of 
this  act  annexed  to  the  offense;  and  said  offender,  (if  the  judge  or 
justice  should  think  necessary,)  may  be  detained  in  custody  and  com- 
mitted until  sentence  be  performed." 

A  warrant  was  issued,  he  was  arrested,  taken  before  the  court  and 
found  guilty.  The  question  was  raised  that  this  law  was  unconstitutional 
because  it  deprived  the  defendant  of  the  right  of  a  trial  by  jury.  Read- 
ing from  page  189. 

**The  question  is:  Was  the  phrase  'in  any  trial,  in  any  court' 
intended  to  apply  to  cases  like  the  present,  where  the  penalty  is  by 
fine,  merely,  inflicted  on  the  violator  of  a  mere  police  regulation,  only 
qtMsi-crimmsLlI  A  class  of  cases  for  the  punishment  of  immoral  and 
pernicious  practices  by  pecuniary  penalties,  but  in  which,  by  the  com- 
mon law,  as  above  shown  the  accused  was  never  entitled  to  demand  a 
trial  by  jury.  The  provision  of  the  constitution  is,  that  the  person  ac- 
cused shall  have  a  speedy  public  trial  by  an  impartial  jury  of  the  coun- 
ty or  district  in  which  the  offense  is  alleged  to  have  been  committed. 
Accused  of  an  offense — ^to  wit;  such  an  offense  as  would,  before  the 
adoption  of  the  constitution,  have  entitled  the  accused  to  a  jury  trial. 
This  provision,  in  our  opinion,  was  not  intended  to  extend  the  right  of 
jury  trial,  but  was  intended  to  define  the  characteristics  of  the  jury. 

"In  Thomas  v.  Ashland,  12  Ohio  St.  124,  it  was  held,  that  an  ordi- 
nance of  a  village  which  imposed  imprisonment  as  a  penalty  for  an  of- 
fense, where  no  provision  was  made  for  a  trial  by  jury,  was  in  conflict 
with  section  10  of  the  1st  article  of  the  constitution  above  quoted;  but 
the  court  was  careful  to  exclude  from  the  operation  of  the  rule  there 
laid  down,  cases  where  the  punishment  was  by  fine  only,  although  im- 
prisonment was  authorized  as  a  means  of  enforcing  the  payment  of 
the  fine.  We  think  the  discrimination  between  imprisonjnent  as  part 
of  the  penalty,  and  as  a  means  of  enforcing  the  penalty,  is  well  made." 

In  this  decision  the  Supreme  Court  speaks  of  this  police  regulation 
as  only  quasi-criminal  in  its  nature,  and  in  case  wherein  imprisonment 
may  be  resorted  to  enforce  the  collection  of  a  fine. 

In  the  case  of  Champaign  Co.  (Comrs,)  v.  Church,  62  Ohio  St. 
318  [57  N.  E.  Rep.  50;  48  L.  B.  A.  738;  78  Am.  St.  Rep.  718],  reading 
from  the  opinion  of  Judge  Davis  on  page  345, 

**The  contention  is  that  the  statute  deprives  the  defendant  of  the 
right  to  have  the  amount  to  be  paid  assessed  by  a  jury  as  damages. 
A  coiinty  or  municipality  can  no  more  complain  of  this  statute  as  an 
infringement  upon  the  right  of  trial  by  jury,  than  the  man  who  has 
been  tried  by  a  jury  and  found  guilty  of  a  crime,  can  complain  that 
the  law  under  which  he  is  tried  does  not  provide  that  the  jury  shall 
assess  the  amount  of  his  fine,  or  adjudge  the  extent  of  his  imprisonment. 
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The  primary  purpose  of  the  legislature  was  punishment  and  correction. 
The  expressed  object  of  the  law  is  *the  suppression  of  mob  violence.' 
That  the  legislature  might,  in  the  exercise  of  the  police  power,  fix  the 
amount  of  a  penalty  without  the  intervention  of  a  jury  was  long  ago 
decided  by  this  court  in  Cin.  8,  cfe  C,  Ry.  v.  Cook,  37  Ohio  St.  265.  And 
this  being  so,  it  is  no  concern  to  the  party  paying  the  penalty,  to  whom 
the  state,  in  its  sovereignty,  may  pay  it.  It  may  well,  as  under  this 
statute,  turn  the  money  over  to  those  who  suffer  by  the  act  of  lynching. 
In  this  respect,  it  makes  no  difference  whether  in  the  statute  it  be 
called  a  penalty,  or  compensation,  or  damages.  Nor  does  it  alter  the 
case  that  the  amount  is  fixed,  that  is,  determined  by  the  statute,  as  in 
this  case ;  or  that  it  is  to  be  found  by  a  jury.  Nor  yet  does  it  matte» 
that  it  is  declared  to  be  'for  the  suppression  of  mob  violence,'  as  in 
this  case,  or  'for  compensating  parties  whose  property  may  be  de- 
stroyed in  consequence  of  mobs  or  riots,'  as  in  the  statute  which  was 
upheld  in  Darlington  v.  New  York  {Mayor) ,  31  N.  Y.  164,  187 ;  because 
the  imposition  of  any  amount  by  authority  of  the  state  is,  in  either  case, 
essentially  penal  and  corrective  in  its  nature.  The  party  paying  the 
money  so  recovered,  that  is,  as  a  penalty,  has  no  right  to  complain  that 
the  sovereign  pays  it  over  to  the  person  injured,  or  pays  it  for  the 
benefit  of  the  minor  children  of  a  person  suffering  death  by  lynching, 
or  to  the  next  of  kin  of  such  person;  nor  that  the  sovereign  provides 
that  'such  recovery  shall  not  be  regarded  as  a  part  of  the  estate  of 
the  person  lynched,  nor  be  subject  to  any  of  his  liabilities.'  Nor  is  it  a 
matter  which  can  be  put  in  issue  for  trial  by  jury ;  for  the  legislature 
does  not  authorize,  nor  attempt,  a  compensation  of  the  injury,  to  be 
settled  on  an  inquiry  of  damages." 

It  seems  to  me  that  this  reasoning  applies  in  this  case;  that  is,  it 
makes  no  difference  to  the  defendant  whether  the  penalty  goes  to  the 
state  or  to  the  individual.  The  legislature  has  enacted,  in  the  nature 
of  a  police  regulation,  a  requirement  that  railway  companies  shall  equip 
their  cars  with  automatic  couplers,  and  has  provided  a  penalty  for  a 
failure  to  so  do,  and  that  the  same  shall  be  collected  by  suit  brought  by 
the  prosecuting  attorney,  in  the  locality  where  the  violation  takes  place ; 
and  the  fact  that  the  amount  collected  as  a  penalty  goes  to  the  state  doea 
not  make  it  a  criminal  statute  so  that  knowledge  and  intention  are  in- 
gredients of  the  offense  which  must  be  proven,  beyond  a  reasonable 
doubt,  to  warrant  a  finding  that  the  law  has  been  violated  and  the  assess- 
ment  of  the  penalty. 

The  object  and  purpose  of  this  law  is  to  protect  the  employes  and 
the  traveling  public,  and  it  would  be  unwise  to  give  this  law  such  a 
construction  as  to  destroy  the  object  and  purpose  of  its  enactment. 

The  defendant  claims  that  the  law  should  be  liberally  construed 
because  of  its  harsh  nature.    Rather  should  it  be  reasonably  construed 
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to  give  it  that  force  and  effect  which  will  insure  to  the  public  the  pro- 
tection which  it  affords. 

It  is  not  necessary  in  this  decision  for  me  to  determine  what  the 
law  would  be  in  case  it  should  develop  on  the  trial  that  this  coupler 
became  out  of  repair  while  the  car  was  being  transported,  and  that  at 
the  first  opportunity  the  car  was  repaired.  Considerations  of  justice 
might  under  some  circumstances  warrant  a  court  in  submitting  to  a 
jury  such  a  defense.  But  in  this  case  the  coupler  was  broken  and  in- 
operative at  the  time  the  defendant  received  it.  It  moved  this  car 
2,700  feet  in  that  condition  for  the  purpose  of  having  it  loaded,  and 
no  matter  what  view  the  court  might  take  of  the  law  upon  a  state  of 
facts  different  from  the  admitted  facts  and  evidence  in  this  case,  the 
defendant  is  clearly  liable  for  the  penalty  prescribed  for  a  violation 
of  this  act. 

In  determining  these  questions  the  court  should  have  in  mind  a 
due  regard  for  the  rights  of  the  employes  of  these  companies  as  well 
as  the  companies  themselves.  The  object  and  purpose  of  all  such  regu- 
lation is  to  protect  those  who  are  required  to  earn  a  livelihood  by  work- 
ing in  more  or  less  dangerous  places.  Railroading  is  a  hazardous  busi- 
ness. Many  men  are  required  to  follow  that  business  for  a  livelihood, 
and  the  legislature  in  its  wisdom  has  seen  fit  to  throw  around  these  men 
some  safeguards  that  they  may  not  be  unnecessarily  deprived  of  their 
limbs,  and  ofttijnes  of  their  lives,  by  being  compelled  to  go  between  cars 
to  make  couplings. 

If  this  law  is  to  be  liberally  construed  so  that  a  company  may  avoid 
liability  by  simply  pleading  ignorance  of  the  condition  of  its  cars  and 
a  want  of  intention  to  violate  the  act,  then  the  very  purpose  of  it  is 
defeated.  No  injustice  can  be  done  by  holding  railroad  companies 
to  a  strict  accountability  under  this  act,  and  should  it  result  in  the 
execution  of  a  penalty  at  some  time  when  it  appears  to  be  harsh,  it  is 
far  better  than  that  the  court  should  give  this  law  such  a  construction 
as  would  permit  companies  to  be  derelict  in  this  respect,  endangering 
the  lives  and  limbs  of  the  employes  of  the  company  and  the  traveling 
public.  Considerations  of  humanity  dictated  the  enactment  of  this  law, 
and  the  same  considerations  call  upon  the  courts  to  so  construe  the  law 
and  enforce  it  as  will  bring  to  those  whom  it  was  intended  to  safeguard 
the  fullest  and  highest  degree  of  protection  which  this  law  will  afford. 

The  finding  of  the  court  is,  that  the  defendant  has  violated  the  law 
and  the  penalty  of  $100  will  be  taxed  against  it 
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[Columbiana  Common  Pleas,  March  6,  1909.] 
WiLUAM  Savors  v.  State  op  Omo. 

MuNiciPAiiTT  tmDEB  Beal  Law  Caitnot  Prosecute  Sale  of  Intoxicating  Liquobs 
Betond  Low  Wateb  Mark  in  Ohio  River. 
Jurisdictional  limits  of  municipalities  for  punishment  of  offenses,  unless 
increased  by  statute,  do  not  extend  beyond  municipal  limits;  hence,  a 
prosecution  does  not  lie  for  sale  of  intoxicating  liquors  on  a  house  boat 
anchored  in  the  Ohio  river  beyond  low  water  mark  and  adjoining  a 
municipality  which  has  taken  advantage  of  act  95  O.  L.  88  (Sec.  4364-20a 
Rev.  Stat.),  to  prohibit  the  traffic  in  Intoxicating  liquors  within  Its  limits. 

Error  to  mayor's  court. 

HOLE,  J. 

In  this  case  the  plaintiff  in  error  seeks  to  reverse  the  judgment  of 
the  mayor's  court  in  the  city  of  East  Liverpool,  which  resulted  in  his 
conviction  and  sentence  to  pay  a  fine  of  $200  and  costs. 

A  large  number  of  errors  are  alleged,  but  practically  the  only  one 
which  has  been  argued  by  counsel  was  the  question  as  to  whether  or  not 
the  evidence  adduced  was  sufficient  to  prove  the  commission  of  the  offense 
charged  in  the  aflSdavit. 

The  question  which  is  raised  in  this  case  is  one  of  extreme  impor- 
tance. It  appears,  without  contradiction,  that  the  plaintiff  in  error, 
William  Savors,  was  the  owner  or  keeper  of  a  house  boat  floating  on  the 
Ohio  river  at  a  point  opposite  Union  street,  one  of  the  highways  of  the 
city  of  East  Liverpool,  in  which  boat  it  is  alleged  he  unlawfully  sold» 
furnished  and  gave  away,  or  indirectly  dealt  in  intoxicating  liquors, 
contrary  to  the  terms  and  provisions  of  the  Beal  local  option  law.  It 
appears  from  the  evidence  that  the  boat,  at  the  period  covered  by  the 
aflSdavit,  was  anchored  in  the  river  at  a  distance  of  sixty  to  eighty  feet 
from  the  water's  edge  on  the  Ohio  side  of  the  river.  That  it  was  afloat 
in  at  least  three  feet  of  water,  and  was  held  in  position  by  wire  ropes 
extending  from  anchors  to  each  comer  of  the  boat,  which  anchors  rested 
on  the  bed  of  the  river,  and  that  there  were  three  or  four  floats  extend- 
ing from  the  water's  edge  on  the  Ohio  side  toward  the  boat  as  it  so  lay 
anchored  in  the  stream,  and  that  these  floats  were  entirely  disconnected 
one  with  the  other,  but  were  near  enough  together  for  persons  walking 
from  the  shore  to  the  boat  to  step  from  one  float  to  the  other.  The  evi- 
dence in  the  record  was  clearly  suflScient  to  justify  the  conviction  of 
the  plaintiff  in  error  if  the  traflSc  in  intoxicating  liquors  was  unlawful 
at  the  place  where  said  boat  was  anchored. 

It  is  clear  from  the  evidence  that  this  boat  was  anchored  beyond 
low  water  mark  on  the  Ohio  side  of  the  river,  and  it  is  clear  from  the 
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records  and  decided  cases  that  the  territorial  limits  of  Ohio  only  extend 
to  ordinary  low  water  mark  on  the  Ohio  side  of  the  river. 

Without  going  into  the  authorities  at  this  time,  it  may  be  remarked 
that  it  is  clear  from  many  precedents,  including  one  made  by  a  homicide 
case  in  this  county,  that  although  the  territorial  limits  of  the  state  end 
at  ordinary  low  water  mark  on  the  Ohio  side,  the  jurisdictional  limits 
of  the  state  for  the  punishment  of  crimes  and  offenses  extend  entirely 
across  the  navigable  portion  of  the  Ohio  river,  though  this  jurisdiction 
for  the  punishment  of  crimes  is  exercised  concurrently  with  the  state- 
of  West  Virginia  and  the  state  of  Kentucky. 

The  Beal  law  which  is  alleged  to  have  been  violated  in  the  case  at 
bar,  provides  for  submitting  to  the  electors  of  a  municipal  corporation 
the  question  of  prohibiting  the  sale  of  intoxicating  liquors  in  such  cor- 
poration, and  when  such  election  has  been  properly  held  and  carried  by 
the  temperance  forces,  the  sale  of  intoxicating  liquors  as  a  beverage  shall 
be  prohibited  ''within  the  limits  of  such  municipal  corporation.'* 

During  the  progress  of  the  argument  it  was  admitted  that  the  ohy 
authorities  would  have  no  jurisdiction  to  punish  the  violations  of  city 
ordinances  if  the  alleged  offenses  were  committed  on  the  river  beyond 
ordinary  low  water  mark.  It  was  claimed,  however,  that  this  being  a 
state  law,  that  the  state  would  have  a  right  to  punish  offenses  if  com- 
mitted within  the  jurisdictional  limits  of  the  state,  although  not  within 
the  limits  of  the  municipality. 

The  importance  of  the  question  under  the  Beal  law  and  especially 
under  the  Rose  local  option  law  will  be  appreciated  if  we  keep  in  mind 
the  fact  that  if  the  state  has  no  power  to  punish  the  sale  of  intoxicating 
liquors  upon  the  river  adjoining  the  various  counties  which  have  voted 
against  the  sale  of  intoxicating  liquors,  the  practical  administration  of 
this  great  temperance  measure  will  be  defeated.  So  far  as  I  know  this, 
question  as  affecting  the  administration  of  the  Beal  law  has  not  yet  been 
passed  upon,  but  in  State  v.  KencUe,  19  Dec.  721  (8  N.  S.  109),  it  is 
held  by  Judge  Com  of  the  court  of  common  pleas  of  Adams  county,, 
that  the  courts  of  Ohio  have  jurisdiction  of  crimes  and  offenses  com- 
mitted on  the  Ohio  river  opposite  its  shores,  and  this  is  so  although  the 
statute  defining  the  offense  makes  it  unlawful  to  do  the  act  within  the 
limits  of  any  county  where  prohibited.  That  case  holds  squarely  that 
under  the  Rose  law  a  party  selling  liquor  in  a  boat  on  the  Ohio  river 
outside  of  ordinary  low  water  mark  on  the  Ohio  side  may  be  punished 
for  violation  of  the  Rose  law.  In  that  case  the  grand  jury  returned  an 
indictment  charging  a  violation  of  the  Rose  law,  and  the  state  and  the 
defendant  waived  a  jury  and  submitted  the  matter  to  the  court  upon  an 
agreed  statement  of  facts,  which,  for  the  purposes  of  the  question  in- 
volved, are  practically  identical  with  the  case  at  bar,  except  as  T  have 
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indicated,  that  in  the  ease  at  bar  the  affidavit  is  filed  under  the  Beal 
law  instead  of  the  Rose  law. 

As  I  have  said  before,  there  is  no  doubt  that  Ohio  has  a  right  to 
punish  the  commission  of  crimes  and  offenses  committed  against  the 
laws  of  the  state,  though  the  occurrence  takes  place  on  the  Ohio  river 
outside  of  the  territorial  limits  of  the  state.  The  difficulty  in  determin- 
ing questions  under  the  Rose  law  and  under  the  Beal  law,  however, 
arises  from  the  fact  that  the  sale  of  liquor  is  not  a  crime  except  when 
committed  in  such  portions  of  the  state  as  have  voted  against  it  under 
the  provisions  of  one  of  these  two  laws,  or  under  what  is  known  as  the 
Township  Local  Option  Law.  If  this  was  a  question  of  the  sale  of 
liquor  upon  Sunday,  the  sale  of  liquor  to  habitual  drunkards,  or  the 
sale  of  liquor  to  minors,  there  is  no  question  in  my  mind  but  that  the 
offense  could  be  punished,  and  the  court,  in  administering  the  law, 
would  consider  the  offense  as  having  been  committed  in  the  county 
.bounding  upon  the  river  nearest  to  the  place  where  the  crime  was  com- 
mitted. But  where  the  peace  and  dignity  of  the  state  of  Ohio  is  not 
infringed  upon,  unless  the  traffic  in  liquors  is  committed  within  certain 
prescribed  limits,  it  may  seriously  be  doubted  whether,  by  any  fiction 
of  law,  we  can  extend  the  limits  of  a  county  or  a  municipality  for  the 
purpose  of  branding  as  criminal  an  act  which  would  be  entirely  inno- 
cent and  lawful  if  committed  in  what  is  generally  known  as  wet  terri- 
tory of  the  state.  However,  if  the  case  at  bar  arose  under  the  provi- 
sions of  the  Rose  bill,  I  should  be  inclined  to  lay  aside  my  doubts  and 
accept  the  precedent  set  by  Judge  Com  until  the  higher  courts  of  the 
state  have  passed  upon  the  question,  in  order  that  no  one  might  be  en- 
couraged to  continue  a  traffic  which  is  clearly  so  contrary  to  the  in- 
terests and  will  of  the  inhabitants  of  territory  which  has  voted  against 
the  sale  of  intoxicating  liquors. 

But  can  we  go  farther  than  this  and  hold  that  the  same  principle 
can  be  applied  to  the  Beal  law.  Under  that  law,  as  I  have  indicnted, 
the  traffic  in  intoxicating  liquors,  to  be  illegal,  must  be  carried  on  within 
the  limits  of  such  municipal  corporation ;  and  I  have  not  been  able  to 
persuade  myself,  much  as  I  would  like  to  do  so,  that  we  can,  by  any 
fiction  of  law,  say  that  a  sale  of  liquor  made  outside  the  limits  of  such 
corporation  is  an  offense  against  the  laws  of  the  state.  It  may  be  said 
that  there  is  very  little  difference  in  principle  between  the  Rose  law, 
which  forbids  the  traffic  in  intoxicating  liquors  within*  the  limits  of 
any  county  which  has  voted  it  out,  and  that  which  forbids  such  traffic 
in  the  limits  of  any  city  where  it  has  been  voted  out.  There  is  this 
difference,  however.  The  county  is  that  unit  of  the  state  which  has 
been  selected  by  the  state  through  which  to  exercise  its  machinery  for 
the  punishment  of  crime,  and  as  the  jurisdictional  limits  of  the  state 
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€xtend  across  the  river,  we  might,  by  a  fiction  of  law,  say  that  the  juris- 
dictional limits  of  the  county  likewise  extended  across  the  river.  But 
I  can  see  no  reason  why  the  jurisdictional  limits  of  a  municipality 
should,  for  any  purpose,  extend  beyond  its  territorial  limits,  unless  such 
additional  jurisdictional  limits  have  been  prescribed  by  statute. 

Having  this  view  of  the  case,  it  is  the  judgment  of  this  court  that 
the  judgment  of  conviction  in  the  mayor's  court  must  be  reversed,  and 
the  plaintiff  in  error  restored  to  all  things  he  has  lost  by  reason  of  such 
conviction. 

Before  concluding  this  opinion,  however,  I  feel  like  suggesting  that 
in  my  judgment  the  legislature  would  have  a  clear  right  to  pass  an  act 
providing,  in  express  terms,  that  whenever,  under  any  local  option  law, 
any  municipal  corporation,  township  or  county,  had  made  the  traffic  in 
intoxicating  liquors  unlawful,  that  it  would  likewise  be  unlawful  for 
such  traffic  to  be  carried  on  in,  or  upon,  such  portions  of  the  water  of 
any  navigable  stream  forming  the  boundary  line  between  the  state  of 
Ohio  and  any  other  state  as  was  opposite  to,  or  bounded  upon  the  ter- 
ritory in  which  the  sale  of  liquor  had,  under  the  terms  of  any  such  local 
option  law,  become  unlawful.  If  such  an  act  were  passed,  it  would,  in 
my  judgment,  resolve  any  doubt  which  now  exists  as  to  the  right  of 
the  state  to  punish  in  eases  like  the  one  at  bar,  or  in  cases  for  the  viola- 
tion of  the  township  or  county  local  option  laws. 
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ABANDONMENT— 

Diversion  of  lands  dedicated  to  public 
uses  by  municii>ality  granting  use  for 
railway  tracks,  does  not  indicate 
abandonment.      Cleveland    v.    Railway. 

372 
ABATEMENT— 

Failure  to  issue  summons  in  revivor 
held  not  grround  for  setting  aside  entry 
substituting  personal  representative  as 
party  plaintiff  in  Joint  action  upon 
death  of  one  party.  Morris  v.  Schmidt. 

469 

An  answer  setting  forth  facts  which 
amount  to  a  plea  in  abatement  is  en- 
tirely proper,  where  the  pleadings  are 
in  such  form  that  the  defendant  is 
compelled  to  himself  allege  the  facts 
upon  which  the  plea  is  based.  Schmuck 
▼.  Manufacturing  Co.  819 

ACCIDENT— 

"Inadvertence"  of  owner  of  bond  not 
"accident"  for  which  equity  will  order 
reissue.  Citizens  Nat.  Bank  v.  Cin- 
cinnati. 686 
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The  remedy  of  an  assignee  of  part  of 
a  claim  due  from  the  debtor  to  the  as- 
signor is  not  an  action  at  law  but  one 
in   equity.     Taneyhlll   v.    Railway.     187 

All  parties  having  rights  of  action 
growing  out  of  single  breach  of  a  con- 
tract may  intervene '  by  cross  petition 
in  an  action  brought  by  one  for  the 
benefit  of  the  class  of  interveners. 
Kinney  v.   Pocock.  354 

The  defense  that  certain  Judgments 
have  been  fully  satisfied,  which  were 
obtained  against  former  treasurers  on 
account  of  interest  on  unauthorized 
deposits  received  by  them  as  a  personal 
gratuity,  Is  a  bar  to  the  prosecution  of 
actions  against  the  banks  for  recovery 
of  further  sums  alleged  to  be  due  the 
county  on  account  of  interest  on  such 
deposits.     State  v.  Kllgour.  887 

Proceedings  under  the  state  automat- 
ic coupler  act  are  civil  In  their  nature, 
and  guilty  knowledge  and  Intention  are 
therefore  not  essential  elements  of  the 
offense.     State  v.  Railway.  867 

ADULTERATION— 

Fraud  from  restraining  inspection  of 
manufactured  products  not  presumed. 
Smith  Agricultural  Chem.  Co.  v. 
Calvert.  571 

ADVERSE    POSSESSION— 

Statute  of  limitations  does  not  de- 
prive subsequent  life  tenants  of  en- 
tailed property  until  right  of  entry  ac- 
crues.    McNeely  v.   Cincinnati.  210 


AFFIDAVITS— 

Averment  that  accused,   in   prosecu 
tion    for   offering   and    exposing   drugs,, 
etc.,  for  sale,  is  proprietor  or  manager 
held  necessary.     Sickles  v.    State.     117 

Record  of  dismissal  of  criminal 
prosecution  based  on  defective  af- 
fidavit held  not  bar  to  subsequent 
prosecution  for  same  act.  Oilliami 
V.    State.  132. 

Affidavit  for  prosecution  of  danger- 
ous, offensive  or  unwholesome  busi- 
ness held  defective  in  falling  to  aver 
annoyance  or  injury  to  the  public. 
Schreier  v.   St   Bernard   (Vil.).  476; 

An  affidavit  in  a  prosecution  for 
torturing  or  unnecessarily  abusing  a. 
dog  is  defective  unless  it  alleges  that 
the  dog  was  not  at  large.  Mick  v^ 
State.  48»f 

ANCESTRAL    PROPERTY— 

See   Descent  and    Distribution. 

ANIMALS— 

Prosecution  for  torturing  and  un- 
necessarily abusing  dog,  held  not. 
limited  to  such  as  are  taxed  as  prop- 
erty.    Mick   V.    State.  489« 

ANNEXATION— 

Financial  interest  of  mayor  in  terri- 
tory annexed  invalidates  ordinance. 
Shipbaugh  v.  Kimball.  82: 

APPEALS— 

Appeal  lies  by  guardian  to  order- 
terminating  relation.  Kraner,  In  re.  444- 

Date  of  decree  of  circuit  court  upon 
appeal  fixes  date  for  determining: 
priorities.     Fleming  v.  McGuffey.       521 

Appellate  Jurisdiction  of  common 
pleas  to  determine  right  to  remove 
executors  held  not  inconsistent  withr 
exclusive  Jurisdiction  in  probate  court. 
Sells,   In   re    Est.  56T 

Executor  removed  Is  proper  party  to- 
appeal  from  order  removing  him.  Sells, 
In  re  Est.  66T 

Interest  of  appellant  will  not  defeat 
appeal  perfected  according  to  statute. 
Sells,  In   re   ESst.  567" 

Appeal  lies  to  determination  of 
widow's  marriage  to  decedent  on  ex- 
ceptions to  inventory.  Scott,  In  re- 
Est  577 

A  discharge  in  bankruptcy  does  not 
extinguish  the  debt  but  only  the  right 
to  recover  upon  It;  therefore,  securing- 
a  discharge  in  bankruptcy  by  a  Judg- 
ment debtor  pending  an  appeal  to  an 
adverse  Judgment  against  him  does  not 
release  his  surety  on  the  appeal  bond. 
Wilby  V.  Monter.  84* 
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Army— Attorney  and  Client 


ARMY— 

Minor  becomes  soldier  by  enlistment. 
Kuchta,  In  re.  749 

Contract  of  enlistment  of  minor 
voidable  before  commission  of  offense 
or  after  sentence.    Kuchta,  In  re.      749 

ARREST— 

Privilege  of  civil  process  does  not 
extend  to  suitor  in  criminal  proceedinsr. 
Fields  V.   Ragelmeir.  164 

Necessity  of  warrant  In  i>ollce  court 
prosecutions.     Stief  v.  Cincinnati.      484 

Bastardy  not  offense  to  sustain  in- 
dictment for  rescue  from  officer.  State 
V.   Ward.  744 

ASSESSMENTS— 

Injunction  properly  lies  to  restrain 
payment  of  an  assessment  for,  and 
construction  of  a  certain  portion  of,  a 
township  ditch,  notwithstanding  the 
record  shows  that  the  trustees  had  Jur- 
isdiction to  authorise  the  improvement 
and  that  all  the  proceedings  were 
regular,  save  that  the  benefits  thereof 
are  denied.    Stemen  v.  Hizey.  155 

ASSIGNMENTS— 

An  assignment  of  a  claim  is  not 
rendered  invalid  by  reason  of  the  fact 
that  it  includes  only  a  part  of  the 
amount  due  from  the  debtor  to  the  as- 
signor. Taneyhill  v.  Railway.  187 
Damages  recovered  against  the 
grantor  by  the  grantee  of  premises  for 
'  loss  by  fire  while  in  possession  of 
grantor  and  after  sale,  being  in  tort, 
cannot  be  set  off  or  counterclalmed 
against  purchase  '  money  notes  and 
mortgage  given  by  grantee  and  «old 
and  transferred  to  an  innocent  pur- 
chaser for  value  after  and  without 
notice  of  such  fire  and  before  suit 
brought  thereon.  Bank  of  Leipslc  ▼. 
Ogan.                                                            794 

ASSUMED   RISKS— 

See  Master  and  Servant. 

ATTACHMENT  AND  GARNISHMENT— 

Liability  of  tenant  for  rent  of  prem- 
ises after  vacation  thereof  before  ex- 
piration of  term.  Harrison  v.  Green- 
how.  141 

Attachment  lies  against  a  foreign 
o6rporation  without  bond  to  recover 
money  lost  on  a  gambling  contract. 
Baker  v.  Morehead  A  Co.  230 

Evidence  that  constable  levying  writ 
simply  marked  goods  "attached"  held 
insufficient  to  sustain  attachment  upon 
charge  that  defendants  were  about  to 
dispose  of  goods  to  defraud  creditors. 
Speaks  &  Ryan  v.  LUey  &  Co.         282 

Allegation  for  malicious  attachment 
based  on  falseness  of  affidavit  held 
sufficient  as  against  demurrer.  Fitz- 
gerald V.  Realty  &  Loan  Co.  399 

Injunction  lies  against  execution  on 
▼old  Judgment  in  attachment.  Doran 
▼.  Collins.  406 


Granting  motion  to  quash  summons 
and  attachment  loses  jurisdiction. 
Doran  v.  Collins.  40C 

Attachment  cannot  be  based  on  such 
inconsistent  claims  as  money  had  and 
received  as  "necessaries'*  and  "prop- 
erty or  rights  of  action  which  she  con- 
ceals.*'   Doran   v.    Collins.  40€ 

Order  of  attachment  issued  ac- 
companying summons  gives  justice  of 
the  peace  jurisdiction  to  render  per- 
sonal judgment  coextensive  with 
county.    Doran  v.  Collins.  406 

Personal  judgment  against  nonresi- 
dent held  invalid  unless  property  is  at- 
tached. Citizens  Nat  Bank  ▼.  In- 
surance Co.  507 

Issue  of  attachment  against  non- 
resident before  publication  of  notice 
constitutes  premature  issue  of  attach- 
ment Citizens  Nat.  Bank  ▼.  Insurance 
Co.  607 

Making  nonresident  party  defendant 
in  attachment  and  garnishee  held  not 
required.  Citizens  Nat.  Bank  v.  In- 
surance Co.  507 

Jurisdiction  of  J.  P.  in  attachment 
against  nonresident  railway  companies 
acquired  by  levy  on  goods  and  publica- 
tion.    Northern   Pacific   Ry.   v.   Baum. 

814 

Continuance  of  main  action  amount- 
ing to  discontinuance  defeats  attach- 
ment.   Riley  ▼.  Coast  Line  Co.  842 

ATTORNEY  AND  CLIENT— 

Attorney  other  than  prosecuting  at- 
torney may  prosecute  violations  of  Beal 
law.    Gilliam   v.    State.  132 

Mere  desultory  remark  on  evidence 
of  witness,  not  amounting  to  unfair 
treatment  held  not  prejudiciaL  Cin- 
cinnati Trac.  Co.  v.  Jennings.  238 

Retention  for  four  months  by  an  at- 
torney of  money  belonging  to  his  client 
without  excuse  or  right  to  do  so,  in 
face  of  repeated  demands  upon  Hen  for 
it  is  misconduct  In  office.  Morehouse, 
In  re.  428 

Evidence  to  disbar  attorney  must  be 
clear,  convincing  and  satisfiactory. 
Morehouse,  In  re.  428 

Certificate  of  attorney  to  practice 
is  voucher  of  Supreme  Court  of  legal 
ability  and  moral  character.  More- 
house, In  re.  428 

Failure  to  Inform  client  of  facts  ac- 
quired under  confidential  relation  from 
former  client  held  not  malpractice. 
Long  V.    Bowersox.  494 

Malpractice  against  attorney  barred 
in  one  year.     Long  v.  Bowersox.       494 

Gk>od  character  mandatory  in  law- 
yers— order  requiring  final  account  to 
be  filed  essential  to  charge  an  attorney 
acting  as  administrator  with  unpro- 
fessional conduct.     Mengert,   In  re.  552 

Fraudulently  obtaining  money  of 
clients  and  misappropriation  of  pro- 
ceeds of  collections  cause  for  disbar- 
ment   Mengert  In  re.  552 
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Attorney  at  law  held  not  privileged 
to  slander  a  third  party  unless  the 
libelous  statement  is  pertinent  to  the 
case.    Levy  v.  Littleford.  604 

Attorney  fees  limited  to  payment  of 
necessary  and  proper  services  to  estate. 
Ullman,  In  re.  SOS 

AUTOMATIC   COUPLERS— 

State  statute  requiring  automatic 
coupler  equipment  not  in  conflict  with 
federal  statute.     State  v.  Railway.    286 

AUTREFOIS   ACQUIT— 

Plea  in  bar  is  not  maintainable  upon 
reversal  as  to  courts  to  which  jiuy 
were   silent.   'State   v.    Dickerson.       48 

BAILMENTS— 

Lodging  house  keeper  liable  for 
valuables  belonging  to  gruests,  deposited 
with  him  for  safe-keeping.  Hart  ▼. 
Roeckers.  331 

Title  of  purchaser  of  horse  against 
lien  of  stable  keeper.  Moore  v.  White- 
head. 456 

BANKRUPTCY— 

Property  on  an  insolvent  corporation 
fraudulently  conveyed  by  its  officers 
to  another  company  may  be  recovered 
by  the  trustee  in  bankruptcy.  Long  v. 
Gump.  448 

Creditor  of  corporation  adjudged 
bankrupt  cannot  sue  to  enforce  stock 
subscriptions.      Thrall    v.    Tobacco   Co. 

732 

A  discharge  in  bankruptcy  does  not 
extinguish  the  debt  but  only  the  right 
to  recover  upon  it;  therefore,  securing 
a  discharge  in  bankruptcy  by  a  judg- 
ment debtor  pending  an  appeal  to  an 
adverse  Judgment  against  him  does 
not  release  his  surety  on  the  appeal 
bond.    Wilby  v.  Monter.  847 

An  action  will  not  lie  by  a  trustee 
in  bankruptcy  to  recover  from  a  bank 
deposits  made  by  the  bankrupt*  the 
ownership  of  which  is  claimed  by 
various  parties.     Sadler  ▼.   Bank.     869 

BANKS  AND  BANKING— 

Measure  of  recovery  for  unlawful  de- 
tention by  banks  of  county  funds  ob- 
tained from  county  treasurers  is  profits 
or  interest  at  legal  rate.  State  v. 
Bank.  82 

Title  to  money  deposited  with  bank 
obtained  by  false  pretenses  prima  facie 
passes  to  bank.     State  v.  Perrin.   '     416 

Director  inducing  by  false  pretenses 
deposit  of  money  in  bank  **obtains" 
same  though  not  personally  received  by 
him.     State  v.  Perrin.  416 

Banking  partnership  held  not  a  bank- 
ing institution  required  to  file  report 
with  state   auditor.     State  v.   Kllgour. 

670 

Maker  of  promissory  note  cannot  set 
off  deposit  in  his  name  as  executor. 
Stasel  V.   Daugherty.  720 

A    county   prosecuting   attorney    has 


authority  to  maintain  an  action  against 
banks  for  recovery  of  interest  on  un- 
authorized deposits  made  by  the  county 
treasurer  from  public  funds  in  his 
hands.     State  v.   Kllgour.  83T 

BASTARDY— 

Bastardy  not  offense  to  sustain  in- 
dictment for  rescue  from  officer.  State 
V.   Ward.  744 


of.       See       Intoxicating 


BEAL  LAW— 
Violations 
Liquors. 

BENEFICIAL  ASSOCIATIONS— 

Declarations  of  assured  as  to  h)8 
health  made  prior  or  subsequent  to  his 
application  for  insurance  and  not  part 
of  the  res  gestae  held  inadmissible. 
Daley  v.  Brptherhood  of  Railway  Train- 
men. 60 

Adjudication  of  claim  by  the  duly  au- 
thorized trustees  of  a  fraternal  organi- 
zation,- and  delivery  to  beneficiary  of 
order  on  the  treasurer  to  pay  is  a 
setting  apart  of  the  fund  for  this  pur- 
pose; and  presentation  of  order  to 
treasurer  and  his  refusal  to  pay  estab- 
lishes a  lien  on  the  funds  which  equity 
will  recoflrnize  and  enforce  as  against 
a  subsequently  appointed  receiver  or  as- 
signee of  the  organization.  Hunt  v. 
Supreme  Lodge  A.  O.  U.  W.  130 

BIDS— 

See  also  Contracts. 

Two  lowest  and  best  bids  for  sam  i 
articles,  not  a  compliance  with  statute. 
Bojmton  v.   Elyrla.  762 

BILL   OF    EXCEPTIONS— 

Interlineation  of  bill  of  exceptions 
and  pasting  paper  on  the  bill  held  not 
fatal  irregularity.  Speaks  &  Ryan  v. 
Liisey  A  Co.  282 

Failure  of  the  court  to  rule  on  ob- 
jection does  not  waive  reservation  of 
exception.  Cincinnati  Trac.  Co.  v.  Jen- 
nings. 338 

Fixing  time  for  settling  bill  of  ex- 
ceptions before  Jurisdiction  of  mag- 
istrate in  criminal  prosecution  is  lost 
held  not  too  late.  King  v.  New  Lon- 
don   (VII.).  411 

Bill  of  exceptions  cannot  be  with- 
drawn from  the  files  permanently. 
Yaekle  v.  Jaeger.  660 

BOARD    OF    EDUCATION— 
See  Schools  and  Schoolhouses. 


BONE 

"Inadvertence"  of  owner  of  bond  not 
"accident"  for  which  equity  will  order 
reissue.  Citizens  Nat.  Bank  v.  Cincin- 
nati. 685 

Municipality  cannot  be  required  to 
assume  increased  burden  of  caring  for 
indemnity  for  lost  municipal  bonds. 
Citizens  Nat.  Bank  v.  Cincinnati.      68r 

A  municipality  having  no  power  tc 
reissue  a  lost  municipal  bond  of  a  stll! 


BONDS— Continued. 

outstanding^  issue,  a  court  of  equity  ha£ 
no  power  to  decree  a  "renewal  of  the 
legral  evidence  of  the  debt"  or  "man- 
<iatory  Injunction"  to  compel  the  is- 
suance of  a  substitute  or  a  reissued 
bond.  Citizens  Nat.  Bank  v.  Cincin- 
nati. 686 

BONUS— 

See  Contracts. 

BRIDGES— 

City  may  divert,  etc,  streets  to  ef- 
fect ^  grade  crossings— construction  of 
viaduct  piers  in  street  permitted  in  plan 
to  obviate  grade  crossings.  Cincinnati 
ir.  Railway.  74 

County  commissioners,  individually  or 
'bond«  are  not  liable  for  failure  of  board 
to  keep  highways  and  bridges  in  repair. 
State  V.  Collins.  327 

BUiLDINQ  AND  LOAN  ASSOCIA- 
TIONS— 

Estoppel  by  acquiescence  and  silence 
of  building  association  member.  Metx 
V.  Loan  &  Building  Co.  161 

Borrowing  member  of  building  as- 
-sociation  bound  by  amendment  enacted 
•subsequently  to  hi£  admission.  Metz 
^.  Loan  &  Building  Co.  161 

BUILDINGS— 

For  protection.  See  also  Schools  and 
School  houses. 

House  mover  must  bear  expenses  to 
telephone  line  by  removal  of  house  in 
a  street.  Clyde  Telephone  Co.  v. 
Parmenter.  471 

CARRIERS— 

Public  rather  than  local  interest  con- 
trols demurrage  r^rulations  as  to  use 
•  of  railway  cars.  Ann  Arbor  Ry.  v. 
Railroad  Commission.  691 

Demurrage  charges  cannot  be  im- 
posed on  interstate  commerce  by  state 
authorities.  Ann  Arbor  Ry.  v.  Rail- 
road Commission.  691 

Presumption  holds  that  last  carrier 
"damaged  goods  shipped  over  several 
^connecting  lines  unless  rebutted  by 
proof  to  the  contrary.  Barron,  Boyle  & 
Co.   V.   Railway.  710 

General  commercial  trade  not  special 
lines,  govern  distribution  of  car  equip- 
ment. Black  Diamond  Coal  &  Coke  Co. 
V.  Railroad  Commission.  788 

"Immediate  requirements"  of  ship- 
pers includes  needs  and  facilities  of 
shippers  as  to  car  service.  Black 
Diamond  Coal  &  Coke  Co.  v.  Railroad 
Commission.  788 

CHARGE  TO  JURY— 

Where  the  charge  of  the  court  makes 
It  appear  that  the  Jury  must  have 
found  the  plaintiff's  intestate  was  free 
from  negligence  and  that  the  defendant 
was  negligent,  the  fact  that  there  is 
-some  doubt  in  the  mind  of  the  court 


as  to  the  freedom  of  the  intestate  from 
negligence  does  not  afford  ground  for 
setting  aside  the  verdict.  Dorenkemper 
V.  Traction  Co.  181 

Charge  as  to  duty  of  motorman  to 
have  his  car  under  control,  held  not 
erroneous.  CinciimaU  Trac.  Co.  v. 
Jennings.  83i 

Instruction  covering  consequential  or 
special  risk  not  questioned.  Gaskins 
V.  Powell  Co.  717 

CHARITIES— 

Application  of  proceeds  of  sale  of 
property  of  public  charity  not  required 
of  purchaser.  FHrst  German  Reformed 
Church  V.  Weikel.  289 

CHATTEL   MORTGAGES— 

Household  goods  covered  by  chattel 
mortgage  not  distrainable  for  Dow  tax. 
King  V.  Richardson.  578 

All  chattel  mortga^res  are  governed 
by  amendment  renewing  for  three 
years.     Harvey  v.  Ciocco.  759 

CLEVELAND— 

Lake  front  case,  see  Cleveland  v. 
Railway.  872 

COLLATERAL  ATTACK— 

Direct  and  collateral  attack  defined. 
Citizens  Nat.  Bank  v.  Insurance  Co.  507 

COLLEGES  AND  UNIVERSITIES— 

College  property  to  be  exempt  from 
taxation  should  be  used  exclusiv^y  as 
such.     Kenyon  College  v.  Schnebly.  482 

Preparatory  school  property  not  tax- 
able.    Kenyon  College  v.  Schnebly.    432 

COMMERCIAL  FERTILIZERS— 

Ordinance  prohibiting  manufacture  of 
fertilizer  in  municipality  held  valid. 
Schreier  v.  St.  Bernard  (VU.).  476 

Secretary  of  state  board  of  agricul- 
ture enjoined  from  inspecting  com- 
mercial fertilizers.  Smith  Agricultural 
ChenL  Co.  v.  Calvert.  671 

COMMISSIONERS  OF  COUNTY— 
See   Counties. 

CONFESSIONS— 

Confession  or  plea  of  guilty  by  one 
accused  person  not  admissible  against 
another  accused  of  same  offense.  King 
V.  New  London  (VU.).  411 

CONFLICT  OF  JURISDICTION— 

Present  or  actual  use  of  car  de- 
termines Jurisdiction  for  prosecution  for 
violation  of  both  state  and  federal 
statutes  requiring  automatic  coupler 
equipment.      State    v.    Railway.  285 

State  is  without  authority  to  regulate 
car  service  for  interstate  commerce  oa 


Interstate  railways.     Ann  Arbor  Ry.  v. 
Railroad  Commission.  691 

Ohio  railroad  commission  has  not 
exclusive  Jurisdiction  to  determine  dis- 
tribution of  carrier's  equipment.  Black 
Diamond  Coal  &  Coke  Co.  v.  Railroad 
Commission.  7S3 

CONFLICT  OF    LAWS— 

State   automatic   coupler  act   not   In 

conflict   with     federal    act.  State     v. 

Railway.  8€7 

CONNECTICUT  LAND  COMPANY— 
Corporation     for    particular    purpose 
dissolved  upon   completion  of  its  busi- 
ness.    Cleveland  v.   Railway.  372 

CONSTITUTIONAL    LAW— 

Failure  of  act  99  O.  L.  232,  to 
desi^ate  details  of  fire  Inspection  does 
not  invalidate  it.  Akron  (Bd.  of  E<d.)  v. 
Sawyer.  1 

Statute  prescribingr  Inspection  of 
schoolhouses  and  ad^uate  protection 
against  dangers  of  fire,  held  constitu- 
tional.   Akron  (Bd.  of  Bd.)  v.  Sawyer.  1 

Municipal  crossing  act  held'  not  in- 
validated by  separable  provision  con- 
ferring unconstitutional  power  on  cir- 
cuit court.     Cincinnati  v.  Railway.      74 

State  statute  requiring  automatic 
coupler  equipment  not  in  conflict  with 
federal  statute.     State  v.  Railway.      286 

Rose  law  held  constitutional.  Qass- 
man  v.  Kerns.  317 

The  general  assembly  has  no  power 
to  discriminate  between  persons,  or 
classes,  respecting  the  right  to  invoke 
the  arbitrament  of  the  courts.  Hoblit 
V.  Gorman.  737 

Motor  act  section  fixing  venue  Is  un- 
constitutional.    Hoblit  V.  Gorman.     787 

Statute  authorizing  notice  by  publi- 
cation to  vacate  streets  held  valid. 
Vacation  Sherman  Ave.  In  re.  8€3 

CONTEMPT   OF   COURT— 

Mayor  as  examining  magistrate  has 
no  jurisdiction  to  commit  for  contempt 
of  court  without  charges  pr-^ferred. 
Stein,  In  re.  367 

CONTRACTS—        ^ 

Money  paid  on  executed  illegal  con- 
tract for  building  schoolhouses  cannot 
be  recovered.  McAlexander  v.  Havi- 
land  Village  Sch.  Dlst.  (Bd.  of  Bd.).  139 

Legality  of  contract  for  construction 
of  school  in  excess  of  bond  issue — effect 
of  changing  bid  for  public  contract. 
McAlexander  v.  Havlland  Village  Sch. 
Dlst.    (Bd.  of  Bd.).  89 

Diminished  output  of  factory  due  to 
use  of  inferior  coal  not  proximate  re- 
sult of  breach  of  contract  to  furnish 
certain  coal.  Hinde  &  Dauch  Paper 
Co.  V.  Coal  Co.  139 

Fkilure  to  sign  contract  does  not 
necessarily  deprive  it  of  binding  char- 
acter. Recording  &  Computing  Ma- 
chines Co.  V.  Neth.  169 


Injunction  lies  to  restrain  local  ex- 
change from  violating  contract  foV 
exclusive  toll  business.  United  States 
Tel.  Co.  V,   Telephone  Co.  193 

Evidence  as  to  circumstances  sur- 
rounding making  of  telephone  contract 
held  admissible.  United  States  Tel.  Co. 
V.  Telephone  Co.  202 

Injunction  lies  to  determine  validity 
of  contracts  for  exclusive  exchange  of 
telephone  tolls.  United  States  Tel.  Co. 
v.  Telephone  Co.  202 

Contract  by  street  railway  to  pay 
stipulated  sum  of  money  to  widen 
bridge  crossed  by  it  In  extension  of 
municipal  franchise  held  not  invalid. 
Elyria  v.  Railway.  294 

All  parties  having  rights  of  action 
growing  out  of  single  breach  of  a  con- 
tract may  intervene  by  cross  petition 
in  an  action  brought  by  one  for  the 
benefit  of  the  class  of  lnter\'enors. 
Kinney  v.  Pocock.  354 

Allegations  alleging  failure  to  em- 
ploy boy  labor  in  business  no  defense  to 
action  for  bonus  upon  default.  Kinney 
V.  Pocock.  354 

Allegation  that  representation  relied 
upon  is  false,  held  necessary.  Kinney 
▼.  Pocock.  364 

Breach  of  subscription  contract 
waived  by  accepting  deferred  payments. 
Kinney   v.    Pocock.  354 

Contract  ambiguous  as  to  title 
granted  for  railroad  right  of  way  con- 
strued against  grantee.  Cleveland  v. 
Railway.  372 

Construction  of  contract  at  time  of 
making  controls  after  long  lapse  of 
time.     Cleveland  v.  Railway.  372 

Contract  to  take  what  lumber  "you 
handle  this  year"  without  limit  as  to 
quantity  or  kinds,  etc.,  held  lacking 
mutuality  and  too  indefinite  and  un- 
certain to  be  enforced.  Phillips  v. 
Lumber  Co.  479 

Sale  of  employer's  business  effecting 
discharge  of  employe  and  maturity  of 
note  given  to  secure  his  position.  Ben- 
lon  V.  Carbonic  Co.  551 

Renewal  of  indemnity  bond  extending 
indemnity  from  year  to  year  constitutes 
a  continuous  contract.     Cutts  v.  Spear. 

608 

Contract  requiring  parol  variation 
of  description  not  controlled  by  maxim, 
id  certum  est  quod  certum  reddi  potest. 
Wertheimer  v.  Korte.  617 

Two  lowest  and  best  bids  for  same 
articles,  not  a  compliance  with  statute. 
Boynton  v.    Blyria.  762 

CONVEYANCES— 

See  Deeds;  Landlord  and  Tenant; 
Mortgages. 

CORPORATIONS— 

Taxpaying  foreign  corporations  may 
enjoin  municipalities  from  abuse  of 
corporate  powers.  United  Cigar  Stores 
Co.  V.  Von  Bargen.  120 
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CORPORATIONS— Continued. 

Corporation  engaged  in  professional 
business  cannot  enjoin  competition 
therein.  Union  Painless  Dentists  Co.  y. 
Mullens.  136 

Injunction  lies  to  compel  natural  gas 
company  to  continue  the  exercise  of  its 
franchise  in  municipality.  Akron  v. 
Oas  Co.  218 

Attachment  lies  against  a  foreign  cor- 
poration without  bond  to  recover  money 
lost  on  a  gambling  contract.  Baker  v. 
Morehead  &  Co.  230 

Majority  of  creditors  cannot  ar- 
bitrarily flx  price  for  disposal  of  claims 
of  insolvent  corporation,  nor  compel 
creditors  to  take  stock  In  new  corpora- 
tion therefor.     Pease  v.  Pease  Co.      287 

Corporation  cannot  insure  persons  In 
which  it  has  no  insurable  Interest. 
Schott  &  Sons  Co.  v.  Insurance  Co.  249 

Mutual  insurance  company  presumed 
a  living  corporation  in  absence  of  in- 
dubitable proof  of  its  dissolution. 
Menge  v.  Insurance  Co.  347 

Corporation  for  particular  purpose 
dissolved  upon  completion  of  its  busi- 
ness.   Cleveland  v.  Railway.  372 

Property  on  an  insolvent  corporation 
fraudulently  conveyed  by  its  officers  to 
another  company  may  be  recovered  by 
the  trustee  in  bankruptcy.  Long  v. 
Gump.  448 

"Probably  insolvent"  held  equivalent 
to  "imminent  danger  of  becoming  in- 
solvent."    Payne   v.   Stapely  Co.       463 

Creditor  of  corporation  adjudged 
bankrupt  cannot  sue  to  enforce  stock 
subscriptions.     Thrall  v.  Tobacco  Co. 

732 

Distribution  of  surplus  profits  requir- 
ed to  operate  business  of  corporation 
cannot  be  compelled.  DeLacroiz  ▼. 
Steel  Co.  767 

■      Injunction   held  not   remedy  to   curb 
*     going     corporation     officer's     exceeding 
delegated     authority.        DeLacroix     v. 
Steel  Co.  767 

Corporations  having  no  power  to 
traffic  in  their  own  stock,  a  resultant 
trust  for  a  corporation  cannot  be  de- 
clared in  stock  purchased  by  one  stock- 
holder from  another,  even  for  the  use 
of  the  corporation.  DeLacroix  v.  Steel 
Co.  767 

Receivership  for  solvent  corporations 
not  approved.     DeLacroix  v.   Steel  Co. 

767 

A  corporation  by  a  sale  of  its  assets 
violates  no  right  of  a  holder  of  stock, 
assigned  to  him  in  blank  and  delivered 
to  him  as  security,  where  the  pledgees 
failed  to  give  notice  to  the  corporation 
that  he  was  the  holder  of  the  stock  un- 
til long  after  the  sale  had  been  effected. 
Schmuck  v.  Manufacturing  Co.  819 

COUNTERCLAII^  AND  SET-OFF— 

Truth  of  facts  alleged  In  petition  need 
not  be  admitted  to  assert  counterclaim. 
McCaskey  Register  Co.  v.  Case  & 
Register  Co.  662 


A  claim  for  unfair  competition  may 
be  counterclaimed  by  a  claim  for  un- 
fair competition.  McCaskey  Register 
Co.  V.  Case  &  Register  Co.  562 

Damages  recovered  against  the 
.grantor  by  the  grantee  of  premises  for 
loss  by  fire  while  in  possession  of 
grantor  and  after  sale,  being  in  tort, 
cannot  be  set  off  or  counterclaimed 
against  purchase  money  notes  and 
mortgage  given  by  grantee  and  sold 
and  transferred  to  an  Innocent  pur- 
chaser for  value  after  and  without 
notice  of  such  fire  and  before  suit 
brought  thereon.  Bank  of  Lelpsic  v. 
Ogan.  794 

COUNTIES— 

Record  of  annexation  may  be  enjoined 
for  misinterpretation  of  Judicial  duty 
of  commissioners — ^injunction  restrain- 
ing record  not  bar  to  new  proceedings 
to  annex.     Shipbaugh  v.  Kimball.  33> 

Measure  of  recovery  for  unlawful 
detention  by  banks  of  county  funds 
obtained  from  county  trea.surer8  Is 
profits  or  Interest  at  legal  rate.  State 
V.  Bank.  82 

Action  for  damages  for  unlawful  use 
of  county  funds  Is  for  use  of  the 
county,  against  which  the  six  years 
statute  runs — limitations  run  against 
actions  arising  from  resulting  trusts- 
statute  runs  against  action  for  fraud 
from  discovery  thereof.    State  v.  Bank. 

82 

Prosecutors  cannot  sue  for  damages 
for  retention  of  county  moneys  prior 
to  April  26'.   1898.   State  v.   Bank.       82 

County  conmiissioners'  liability  for 
damages  for  accident  due  to  bad  condi- 
tion of  county  road.  Dumell  v.  Trac- 
tion Co.  112 

Necessary  itemizing  of  county  com- 
missioners' annual  reports.  State  v. 
Sollars.  152 

County  commissioners,  individually 
or  bond,  not  liable  for  failure  of  board 
to  keep  highways  and  bridges  in  repair. 
State  V.  Collins.  327 

Mismanagement  of  corporate  affairs 
regula  table  by  shareholders  without 
court  intervention.  Benson  v.  Insur- 
ance Co.  17 

A  county  prosecuting  attorney  has 
authority  to  maintain  an  action  ^^ainst 
banks  for  recovery  of  interest  on  un- 
authorized deposits  made  by  the  county 
treasurer  from  public  funds  In  his 
hands.     State  v.  Kilgour.  837 

COURTS— 

Mismanagement  of  corporate  affairs 
regulatable  by  shareholders  without 
court  intervention.  Benson  v.  Insur- 
ance Co.  17 

Motion  for  change  of  venue  should  be 
granted  if  fair  and  impartial  trial  can- 
not be  found.     State  v.  Dickerson.      44 

State  courts  cannot  control  Interstate 
commerce  freight  rates.  Ohio  Dairy  Co. 
V.  Railway.  97 
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State  courts  have  jurisdiction  to  en- 
join divulging  confidential  knowledge 
concerning  patents  and  secret  mechani- 
cal ideas.  Recording  &  Computing 
Machines   Co.    v.   Neth.  169 

Mayor  as  examining  magistrate  has 
no  jurisdiction  to  commit  for  contempt 
of  court  without  charges  preferred. 
Stein.  In  re.  867 

Discretion  of  mayor  in  prosecutions 
for  violations  of  ordinances  prescribing 
imprisonment.  King  v.  New  London 
(VII.).  411 

Commitment  to  workhouse  for  mis- 
demeanor Instead  of  to  jail  held  valid 
as  against  habeas  corpus.  Schooler,  In 
re.  465 

Necessity  of  warrant  in  police  court 
prosecutions.     Stlef  v.  Cincinnati.       484 

Regularity  of  proceedings  in  probate 
court  held  presumed.  Smith  v.  Tele- 
phone Co.  687 

Appellate  jurisdiction  of  common 
pleas  to  determine  right  to  remove 
executors  held  not  inconsistent  with 
exclusive  jurisdiction  in  probate  court. 
Sells,  In  re  Est.  567 

Civil  courts  will  not  Interfere  with 
military   jurisdiction.      Kuchta,    In    re. 

749 
CRIMINAL  LAW— 

Court's  duty  to  secure  jurors  having 
no  settled   opinion  as  to  guilt  or  in-  v 
nocence  of  accused.     State  v.   Dicker- 
son.  44 

Motion  for  change  of  venue  should  be 
granted  if  fair  and  impartial  trial  can- 
not be  found.     State  v.  Dlckerson.     44 

Plea  in  bar  is  not  maintainable  upon 
reversal  as  to  courts  to  which  jury 
were   silent     State  v.    Dlckerson.       48 

Indictment  held  not  invalidated  by 
using  words  additional  to  constitutional 
phrase.    State  v.  Stapely.  110 

Averment  that  accused,  in  prosecu- 
tion for  ofTering  and  exposing  drugs, 
etc.,  for  sale,  is  proprietor  or  manager 
held  necessary.    Sickles  v.  State.        117 

Strict  proof  not  required  in  pre- 
liminary examination  by  magistrate. 
Sickles  V.   State.  117 

Record  of  dismissal  of  criminal  prose- 
cution based  on  defective  affidavit  not 
held  bar  to  subsequent  prosecution  for 
same  act.     Gilliam  v.  State.  132 

Attorney  other  than  prosecuting  at- 
torney may  prosecute  violations  of 
Seal  law.    Gilliam  v.   State.  132 

Privilege  of  civil  process  does  not  ex- 
tend to  suitor  in  criminal  proceeding. 
Fields  v.   Ragelmelr.  164 

Violation  of  Sunday  closing  and  Sun- 
day selling  law  held  to  constitute  first 
and  second  ofTenses.    Jung  v.  State.  246 

Sufficiency  of  affidavit  in  Rose  county 
local  option  law  prosecution,  setting 
forth  that  such  furnishing,  etc.,  was 
prohibited  and  unlawful.  Lamma  v. 
State.  289 

Discretion  of  mayor  in  prosecutions 
for  violations  of  ordinances  prescribing 


imprisonment.      King  v.  New    London 
(ViL).  411 

Affidavit  in  criminal  prosecution 
charging  conclusion  of  law  held  de- 
fective.   King  V.  New  London  (Vll.). 

411 

Confession  or  plea  of  guilty  by  one 
accused  person  not  admissible  against 
another  accused  of  same  ofPense.  King 
V.  New  London  (Vll.).  411 

Absence  of  appropriate  averments  of 
extrinsic  facts  necessary  to  show  paper 
writing  a  receipt,  renders  indictment 
for  forgery  thereof  defective.  State  ▼. 
Bailey.  439 

Act  97  O.  L.  67  held  not  a  statute  of 
limitation  barring  prosecution  for  em- 
bezzlement of  sum  of  $86  or  more  at 
one  time.     State  v.  Bailey.  442 

Affidavit  for  prosecution  of  danger- 
ous, offensive  or  unwholesome  businesff 
held  defective  in  falling  to  aver  annoy- 
ance or  injury  to  the  public.  Schreler 
-V.  St.  Bernard   (Vll.).  476 

Accused  being  held  on  felony  charge 
should  be  discharged  as  to  mis- 
demeanor.    Stlef  V.  Cincinnati.  484 

An  affidavit  in  a  prosecution  for 
torturing  or  unnecessarily  abusing  a. 
dog  is  defective  unless  it  alleges  that 
the  dog  was  not  at  large.  Mick  v. 
State.  489* 

Manslaughter  not  constituted  by  act 
of  negligence  in  violation  of  munici- 
pal  ordinance.     State   v.    Collinsworth. 

657 

Mere  presence  of  prosecutor  in  grand 
jury  room  during  its  deliberations  jiot 
sufficient  to  sustain  plea  in  abatement. 
State  V.  Stlchtenoth.  623: 

Trial  for  violating  Sunday  labor  law 
as  first  ofTense  is  properly  tried  by 
mayor  without  jury.  "  Schllchte  v. 
State.  681 

Bastardy  not  ofPense  to  sustain  in- 
dictment for  rescue  from  officer.  State 
V.    Ward.  744 

Trial  and  punishment  for  violating 
Sunday  law  must  be  for  first  ofTense 
no  second  offense  being  charged. 
Holoway  v.  State.  85T 

Habeas  corpus  does  not  lie  for  re- 
lease of  workhouse  prisoner  escaping^ 
from  penitentiary  and  returned.  Har- 
rington,  Ex  parte.  859 

DAMAGES— 

Measure  of  recovery  for  unlawful  de- 
tention by  banks  of  county  funds  ob- 
tained from  county  treasurers  is  profits 
or  interest  at  leg^al  rate.  State  v. 
Bank.  82 

Closing  factory  causing  loss  held  a 
proximate  damage  from  breach  of  con- 
tract to  furnish  coal.  HInde  &  Dauch 
Paper  Co.  v.  Coal  Co.  139 

As  damages  for  the  wrongful  death 
of  a  butcher,  thirty-nine  years  of  age. 
In  apparently  reasonably  good  health 
but  perhaps  suffering  from  heart 
disease,  leaving  a  widow  and  four 
children  from  seven  to  thirteen  years 
of  age,   a   verdict  of  $6,000   would   not 


DAMAQE8— Continued, 
be     unreasonable.        Dorenkemper      v. 
Traction  Co.  181 

In  the  absence  of  any  evidence  as  to 
the  earnlngr  power  of  the  Intestate,  a 
jury  Is  warranted  In  fixing  the  pecuni- 
ary damages  resulting  from  his  death 
by  taking  the  minimum  sum  which  a 
man  of  like  age,  health  and  ability 
to  work  could  earn  at  manual  labor, 
and  adding  thereto  the  pecuniary  loss 
other  than  earning  capacity  resulting 
to  his  family.  Dorenkemper  v.  Trac- 
tion Co.  181 

Expenses  to  telephone  line  In  street 
t)y  removal  of  house  held  not  waived 
t)y  statement  of  manager  to  go  ahead 
and  start  the  building.  Clyde  Tele- 
phone Co.  V.  Parmenter.  471 

Tender  back  of  money  paid  for  re- 
lease from  liability  for  injuries  Is  pre- 
requisite to  suit  for  damages.  Conrad 
V.  Brick  Co.  593 

DEATH— 

In  the  absence  of  any  evidence  as  to 
the  earning  power  o^  the  intestate,  a 
jury  is  warranted  in  fixing  the  pecuni- 
ary damages  resulting  from  his  death 
by  taking  the  minimum  sum  which  a 
man  of  like  age,  health  and  ability 
to  work  could  earn  at  manual  labor, 
and  adding  thereto  the  pecuniary  loss 
other  than  earning  capacity  resulting 
to  his  family.  Dorenkemper  v.  Trac- 
tion   Co.  181 

Failure  to  issue  summons  In  revivor 
lield  not  ground  for  setting  aside  entry 
substituting  personal  representative  as 
party  plaintiff  in  joint  action  upon 
death  of  one  party.  Morris  v.  Schmidt. 

469 
DEBTORS  AND  CREDITORS— 

Creditor  cannot  arbitrarily  fix  price 
for  disposal  of  claims  of  insolvent  cor- 
poration.     Pease  v.  Pease  Co.  237 

DEDICATION— 

A  strip  of  land  occupied  by  a  street 
and  public  place  since  1796  down  to 
the  recording  of  a  town  plat  In  which 
It  was  located  as  a  street  In  1800  and 
continuing  to  be  so  used  until  1814 
when  the  town  was  incorporated  as  a 
village  by  act  of  the  legislature  mak- 
ing reference  to  such  plat  and  so  used 
In  1836  when  the  village  became  In- 
corporated as  a  city,  if  not  a  statutory 
dedication  thereof,  becomes  dedicated 
as  such  at  common  law.  Cleveland  v. 
Railway.  372 

DEEDS— 

Ancestral  character  of  property  not 
changed  by  giving  releases  In  the  form 
of  warranty  deeds  thereby.  King  v. 
Anderson.  106 

A  guaranty  to  pay  rent  to  the 
original  lessor  of  real  property  passes 
to  grantees  upon  conveyance  of  the 
fee.     Becker  v.    Shoemaker.  184 

Doctrine  of  priorities  between  judg- 
ment liens  and  unrecorded  conveyances 
pot  applicable  where  assertion  of  latter 


Is  estopped.  Fleming  v.  McGufPey.  521 
Preponderance  of  proof  of  undue  in- 
fluence or  lack  of  mental  capacity  In- 
sufilcient  to  set  aside  deed  for  care 
and  support.     Foster  v.  Long.  713 

DEPOSITIONS— 

Adverse  party  may  compel  notary  to 
file  depositions  upon  tendering  costs 
thereof.     Miller  v.  Hotel   Co.  397 

DEPOSITS— 

See  Banks  and  Banking. 

DESCENT    AND    DISTRIBUTION— 

Shares  of  deceased  devisees  in  pro- 
ceeds of  realty  sold  under  terms  of  will 
descend  as  personalty.  Avery  v.  How- 
ard. 71 
Ancestral  character  of  property  not 
changed  by  giving  releases  In  the  form 
of  warranty  deeds  thereby.  King  v. 
Anderson.  106 
Distribution  of  undevised  property. 
Glllis  v.   Long.                                            253 

DISBARMENT— 

See  Attorney  and  Client. 

DOGS— 

Prosecution  for  torturing  and  un- 
necessarily abusing  dog  held  not  limited 
to  such  as  are  taxed  as  property.  Mick 
v.  State.  489 

DOW   TAX— 

See  Intoxicating   Liquors. 


DRAINS  AND   DITCHE 

Injunction  properly  lies  to  restrain 
payment  of  an  assessment  for,  and  con- 
struction of  a  certain  portion  of,  a 
township  ditch,  notwithstanding  the 
record  shows  that  the  trustees  had 
jurisdiction  to  authorize  the  Improve- 
ment and  that  all  the  proceedings  were 
regular,  save  that  the  benefits  thereof 
are  denied.     Stemen  v.  Hizey.  155 

DRUGS  AND  DRUGGISTS— 

Averment  that  accused,  in  prosecu- 
tion for  offering  and  exposing  drugs, 
etc.,  for  sale,  Is  proprietor  or  manager 
held   necessary.     Sickles  v.   State.    117 

EASEMENTS— 

Obstruction  of  street  by  peddler's 
stand  not  obtained  by  prescription  or 
abutter's  consent.  United  Cigar 
Stores  Co.  v.  Von  Bargen.  120 

Ejectment  lies  to  recover  possession 
of  lands  notwithstanding  easement  for 
certain  purposes  therein.  Cleveland 
V.  Railway.  J72 

EJECT  MB  NT- 
Ejectment  lies  to  recover  possession 
of  lands  notwithstanding  easement  for 
certain  purposes.     Cleveland    v.     Rail- 
way. 372 

ELECTIONS— 

Constitutionality  of  local  option  laws, 
see   also   Intoxicating    Liquors. 


ELECTRICITY— 

Electric  railway  company  maintain- 
ing high  tension  wire  over  lands  of  an- 
other at  place  where  children  con- 
gregated to  play,  owes  duty  to  said 
children.  Children  not  trespassers  as 
against  company.  Smith  v.  Traction 
Co.  808 

ELECTRIC    RAILWAYS— 
See  Street  Railways. 

EMBEZZLEMENT— 

Act  97  O.  L*.  67  held  not  a  statute  of 
limitation  barring  prosecution  for  em- 
bezzlement of  sum  of  135  or  more  at 
one  time.     State  v.  Bailey.  '  442 

Misappropriation  of  funds  of  bank 
held  "fraud  or  dishonesty"  amounting 
to  embezzlement  or  larceny.  Cutts  v. 
Spear.  608 

EMINENT    DOMAIN— 

Appropriation  proceedings  to  quiet 
claims  of  third  parties  to  right  of  way 
under  contract  with  city  to  whom 
dedicated  h^ld  not  binding  on  party 
under  which  railways  hold  possession. 
Cleveland  v.  Railway.  372 

Value  of  leasehold  and  reversionary 
interests  In  property  appropriated  for 
streets  held  not  determinable  until 
municipality  elects  to  take  it.  Cin- 
cinnati V.  Mueller.  533 

EQUITY— 

See  Receivers. 

The  remedy  of  an  assignee  of  part  of 
a  claim  due  from  the  debtor  to  the  as- 
signor is  not  an  action  at  law  but  one 
in  equity.     Taneyhlll  v.  Railway.       187 

'Inadvertence"  of  owner  of  bond  not 
"accident"  for  which  equity  will  order 
reissue.  Citizens  Nat.  Bank  v.  Cin- 
cinnati. 6S5 

Distribution  of  surplus  profits  re- 
quired to  operate  business  of  corpora- 
tlon  cannot  be  compelled.  DeLacrolx  v. 
Steel  Co.  767 

ERROR— 

Prosecuting  attorney  may  bring  pro- 
ceeding in  error  to  review  decision  of 
probate  judge  in  Rose  county  local 
option  law  election  contest.  Perry 
County  v.  Tracy.  802 

Failure  of  the  court  to  rule  on  ob- 
jection does  not  waive  reservation  of 
exception.  Cincinnati  Trac.  Co.  v.  Jen- 
nings. 888 

Mere  desultory  remark  on  evidence 
of  witness,  not  amounting  to  unfair 
treatment,  held  not  prejudicial.  Cin- 
cinnati Trac  Co.  v.  Jennings.  888 

ESTATES  TAIL— 

Statute  of  limitations  does  not  de* 
prive  subsequent  life  tenants  of  en- 
tailed property  until  right  of  entry  ac- 
crues.    McNeely  v.   Cincinnati.  210 

ESTOPPEL— 

Wife  fraudulently  taking  out  insur- 
ance on  her  husband     and    concealing 


such  fact  from  company  estopped  to 
deny  consideration  for  premiums  paid 
by  her — subsequent  fraudulent  conduct 
in  concealment  precludes  equally  with 
original  fraudulent  acts.  Marling  v. 
Insurance,  Co.  55 

Estoppel  by  acquiescence  and  silence 
of  building  association  member.  Metz 
V.  Loan  &  Building  Co.  161 

Naked  license  in  real  estate  is  re- 
vocable and  nonassignable  even  against 
*  equitable  estoppel.  Mueller  v.  Trac- 
tion Co.  504 

Doctrine  of  priorities  between  judg- 
ment liens  and  unrecorded  conveyances 
held  not  applicable  where  assertion  of 
latter  is  estopped.  Fleming  v.  Mc- 
Guffey.  521 

Married  woman  estopped  to  deny  her 
husband's  title  to  her  land  in  his  name 
after  Injury  to  innocent  parties  relying 
on  his  ownership  thereof.  Fleming  v. 
McGuffey.  621 

EVIDENCE— 

Declarations  of  assured  as  to  his 
health  made  4>rior  or  subsequent  to  his 
application  for  insurance  and  not  part 
of  the  res  gestae,  held  inadmissible. 
Daley  v.  Brotherhood  of  Railway 
Trainmen.  60 

Burden  Is  on  plaintiff  In  action  for 
negligence  against  municipalities  to 
show  that  municipality  acts  in  minis- 
terial capacity.     Bell  v.  Cincinnati.    123 

Deeds  executed  by  a  testator  may  be 
admitted  in  evidence  in  an  action  to 
set  aside  his  will,  where  the  purpose 
is  to  throw  light  on  the  mental  capacity 
of  the  testator  by  showing  his  method 
of  transacting  business  and  the  nature 
of  the  business  transacted  by  him  at 
about  the  time  of  the  making  of  the 
will.    Wilson  v.  Wilson.  188 

Devise  designated  by  wrong  plat  and 
wrong  number  falls  with  none  but  ex- 
trinsic evidence.    Gillis  v.  Long.         253 

Evidence  that  constable  levying  writ 
simply  marked  goods  "attached"  held 
insufficient  to  sustain  attachment  upon 
charge  that  defendants  were  about  to 
dispose  of  goods  to  defraud  creditors. 
Speaks  &  Ryan  v.  Llsey  &  Co.  282 

Mere  desultory  remark  on  evidence 
of  witness,  not  amounting  to  unfair 
treatment,  held  not  prejudicial.  Cin- 
cinnati Trac.  Co.  v.  Jennings.  338 

Evidence  of  married  men  ensnaring 
Immoral  women  is  not  entitled  to 
greater  credence  than  their  victims. 
King  V.  Richardson.  578 

Entry  upon  tax  duplicate  held  not 
prima  facie  proof  of  traffic  In  in- 
toxicating liquors.    King  v.  Richardson. 

578 

Parol  evidence  inadmissible  to  vary 
condition  of  policy  as  to  title  of  land 
on  which  it  is  situated.  Union  Agri- 
cultural Soc.  V.  Insurance  Co.  664 

Presumption  holds  that  last  carrier 
damaged  goods  shipped  over  several 
connecting  lines    unless     rebutted     by 
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EVIDENCE— Continued, 
proof  to  the  contrary.     Barron,  Boyle 
&  Co.  V.   Railway.  710 

Preponderance  of  proof  of  undue  In- 
fluence or  lack  of  mental  capacity  In- 
8Ufl9cient  to  set  aside  deed  for  care  and 
support.     Foster  v.  Long.   -  718 

Exhibit  held  not  part  of  pleading. 
Reed  v.  Insurance  Co.  758 

EXECUTION— 

Injunction  lies  against  execution  on 
void  Judgment.     Doran  v.   Collins.     406 

EXECUTORS   «  ADMINISTRATORS— 

Order  of  court  in  execution  of  will's 
provisions  to  sell  real  estate  by  testa- 
mentary trustee  held  unnecessary. 
Avery  v.   Howard.  71 

Judgment  against  administrator  as 
such  is  not  res  adjudicata  as  against 
claims  of  creditors  not  partAes.  Flem- 
ing V.  McGuffey.  521 

Executor  is  a  de  facto  officer.  Smith 
V.  Telephone  Co.  537 

Regularity  of  proceedings  in  probate 
court  held  presumed.  Smith  v.  Tele- 
phone  Co.  687 

Determination  of  competency  of  trust 
company  as  executor  cannot  be  col- 
laterally attacked.  Smith  v.  Telephone 
Co.    .  687 

Executor  removed  Is  proper  party  to 
appear  from  order  removing  him. 
Sells,  In  re  Est.  567 

Appeal  lies  to  determination  of 
widow's  marriage  to  decedent  on  ex- 
ceptions to  inventory.    Scott,  In  re  Est. 

577 

Presentation  to  personal  representa- 
tive of  claim  not  necessary  upon  suit 
being  brought  against  decedent  before 
decease.     State  v.  Kllgour.  670 

Maker  of  promissory  note  cannot  set 
off  deposit  in  his  name  as  executor. 
Stasel  V.  Daugherty.  720 

Royalties  of  oil  wells  are  payable  to 
life  tenant  under  will.  Breece  ▼. 
Breece.  734 

Executor  In  management  of  estate 
for  fixed  form  cannot  charge  the  estate 
cost  of  valuable  improvements.  Till- 
man, In  re.  803 

Executor  required  to  itemize  account 
of  rental  of  business  block.  Ullman,  In 
re.  808 

Attorney  fees  limited  to  payment  of 
necessary  and  proper  services  to  estate. 
Ullman,  In  re.  803 

EXHIBITS— 

Exhibit  held  not  part  of  pleading. 
Reed  v.  Insurance  Co.  753 

EXTRADITION— 

Accused  must  be  fugitive  from  jus- 
tice to  effect  his  extradition.  Mutchler, 
In  re.  687 

When  a  warrant  of  extradition  is 
signed  by  the  governor  in  blank  and 
is  afterward  filled  out  by  his  secretary 
writing  therein  the  name  of  some  ac- 
cused  person,   it  is  a  nullity;   but  ths 


governor  may  issue  a  valid  warrant  on 
the  same  paper.    Craig,  In  re.  848 

FALSE  PRETENSES— 

Director  inducing  by  false  pretenses 

deposit  of  money     in    bank    ''obtains*' 
^    same  though  not  personally  received  by 

him.     State  v.  Penin.  416 

FIDELITY   INSURANCE— 
See  Insurance. 

FIRE  INSURANCE— 
See  Insurance. 

FIRES— 

Police  powers  of  state  authorize  clos- 
ing of  buildings  for  want  of  adequate 
Are  protection.  Akron  (Bd.  of  Ed.)  v. 
Sawyer. 

FORCIBLE  ENTRY  «  DETAINER— 

Justice    cannot    determine    title    in 

*  forcible  entry  and  detainer.    Ellison  v. 

Foster.  849 

FOREIGN  CORPORATION^ 
See  Corporations. 

FORFEITURE— 
See  Gas  and  Oil. 

FORGERY— 

Absence  of.  appropriate  averments  of 
extrinsic  facts  necessary  to  show  paper 
writing  a  receipt,  renders  indictment 
for  forgery  thereof  defective.  State  v. 
Bailey.  429 

FRANCHISES— 

Injunction  lies  to  compel  natural  gas 
company  to  continue  the  exercise  of  its 
franchise  in  municipality.  Akron  ▼. 
Gas  Co.  215 

Terms  and  conditions  upon  which 
municipality  may  grant  street  railway 
franchises.     Elyrla  v.   Railway.  284 

FRAUD— 

Statute  of  limitations  runs  against 
action  for  fraud  from  discovery  there- 
of.    State  V.  Bank.  81 

Supplemental  petition  averring  per- 
formance subsequently  not  sufficient  to 
cure  failure  to  make  tender  in  action 
to  set  aside  fraudulent  contract.  Weis 
V.   Weis.  451 

Fraud  from  restraining  inspection  of 
manufactured  products  not  presumed. 
Smith  Agricultural  Chem.  Co.  v.  Cal- 
vert. 571 

FRAUDULENT  CONVEYANCES— 

Property  on  an  insolvent  corporation 
fraudulently  conveyed  by  its  officers 
to  another  company  may  be  recovered 
by  the  trustee  in  bankruptcy.  Long  v. 
Gump.  44g 

FUGITIVES   FROM  JUSTICE— 

Accused  must  be  fugitive  from  Justice 
to  effect  his  extradltiom  Mutchler,  In 
re.  687 
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QAMINQ   AND  QAMBLINQ— 

Attachment  lies  against  a  foreign 
corporation  without  bond  to  recover 
money  lost  on  a  gambling  contract. 
Baker  v.  Morehead  &  Co.  230 

QA8  AND  OIL— 

Forfeiture  of  gas  and  oil  lease  for 
nonpayment  of  rent  not  saved  by 
failure  to  declare  lease  terminated  at 
default,     Titus  v.  Winn.  279 

Royalties  of  oil  wells  are  passable  to 
life  tenant  under  will.  Breece  v. 
Breece.  784 


«A8  COMPANIE 

Injunction  lies  to  compel  natural  gas* 
company  to  continue  the  exercise  of  Its 
franchise  in     municipality.      Akron  *  v. 
Gas  Co.  818 

Relative  price  of  gas  where  both 
natural  and  artificial  are  furnished  by 
the  same  company.  Feckter  v.  Gas  & 
Electric  Co.  658 

OIFT8— 

Gift  to  rellgiotui  denomination  is  a 
public  charity.  First  German  Re- 
formed Church  V.  Weikel.  289 

OOVERNOR— 

When  a  warrant  of  extradition  is 
signed  by  the  governor  in  blank  and  Is 
afterward  filled  out  by  his  secretary 
writing  therein  the  name  of  some  ac- 
cused person,  it  Is  a  nullity;  but  the 
governor  may  issue  a  valid  warrant 
on  the  same  paper.    Craig.  In  re.      843 

ORAND  JURY— 

Prosecuting  attomesrs  denied  admis- 
sion to  grand  Jury  room  during  its  de- 
liberations and  voting.  State  v.  Stich- 
tenoth.  823 

Mere  presence  of  prosecutor  in  grand 
Jury  room  during  its  deliberations  not 
sufficient  to  sustain  plea  in  abatement. 
State  V.  Stichtenoth.  823 

OUARANTY— 

A  guaranty  to  pay  rent  to  the  original 
lessor  of  real  property  passes  to  gran- 
tees upon  conveyance  of  the  fee.  Beck- 
er V.  Shoemaker.  184 

GUARDIAN  AND  WARD— 

Appeal  lies  by  guardlem  to  order 
terminating  relation.      Kraner,    In    re. 

444 
HABEAS  CORPUS— 

Commitment  to  workhouse  for  mis- 
demeanor Instead  of  to  Jail  held  valid 
as  against  habeas  corpus.  Schooler,  In 
re.  485 

Parent  cannot  maintain  habeas 
corpus  to  obtain  custody  of  minor  child 
from  Jurisdiction  of  military  court. 
Kuchta,  In  re.  749 

Habeas  corpus  does  not  lie  for  re- 
lease of  workhouse  prisoner  escaping 
from  penitentiary  and  returned.  Har- 
rington, Ex  parte.  859 


HEALTH— 

Ordinance  prohibiting  manufacture  of 
fertlHzer  In  municipality  held  valid. 
Schreler  v.  St.  Bernard  (Vil.).  476 

A  threatened  prosecution  of  milk 
dealers  to  prevent  sale  of  milk  of  cows 
to  which  distillery  waste  is  sold  not 
enjoinable.  Clifton  Springs  Distil.  Co. 
V.  Brown.  661 

HIGHWAYS— 

County  commissioners'  liability  for 
damages  for  accident  due  to  bad  con- 
dition of  county  road.  Dumell  v.  Trac- 
tion Co.  112 

HOMICIDE— 

Manslaughter  is  not  constituted  by 
act  of  negligence  in  violation  of  munici- 
pal ordinance.     State  v.  Collinsworth. 

,  567 
HOUSE   MOVER— 

See  Buildings;  Telegraphs  and  Tele- 
phones. 

HUSBAND  AND  WIFE— 

Wife  fraudulently  taking  out  insur- 
ance on  her  husband  and  concealing 
such  fact  from  company  estopped  to 
deny  consideration  for  premiums  paid 
by  her — subsequent  fraudulent  conduct 
in  concealment  precludes  equally  with 
original  fraudulent  acts.  Marling  v.  In- 
surance Co.  55 

Married  woman  estopped  to  deny  her 
husband's  title  to  her  land  in  his  name 
after  Injury  to  Innocent  parties  relying 
on  his  ownership  thereof.  Fleming  v. 
McGuffey.  521 

INDECENT  CONDUCT— 

Charging  indecent  conduct  as    such 

charges  conclusion   of  law.  King    v. 
New  London   (Vil.).  411 

INDEMNITY— 
See  Insurance. 

INDICTMENTS  AND  INFORMATIONS- 
PI  ea  in  bar  is  not  maintainable  upon 
reversal  as  to  counts    to    which    Jury 
were  silent.     State  v.  Dickerson.  48 

Indictment  held  not  invalidated  by 
using  words  additional  to  constitutional 
phrase.      State  v.  Stapely.  110 

Absence  of  appropriate  averments  of 
extrinsic  facts  necessary  to  show  paper 
writing  a  receipt,  renders  indictment 
for  forgery  thereof  defective.  State  v. 
Bailey.  439 

Mere  presence  of  prosecutor  in  grand 
Jury  room  duiing  its  deliberations  not 
sufficient  to  sustain  plea  in  abatement. 
State  V.   Stichtenoth.  823 

INJUNCTIONS— 

Board      of     education     may      enjoin 

arbitrary  closing     of     schools.      Akron 

(Bd.  of  Ed.)  V.  Sawyer.  1 

Record  of  annexation'  may    be    en- 

Joined  for  misinterpretation  of  Judicial 
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INJUNCTIONS— Continued, 
duty  of    commissioners — injunction    re- 
straining record  not  bar    to    new   pro- 
ceedings to  annex.    Shipbaugh  v.  Kim- 
ball. 83 

Courts  will  restrain  action  of  school 
officers  from  submitting  proposition  for 
heating  plant  in  school  houses  after 
three  adverse  submissions.  McAlezan- 
der  V.  Haviland  Village  Sch.  Dist.  (Bd. 
of  Ed.).  89 

State  courts  cannot  control  Interstate 
commerce  freight  rates.  Ohio  Dairy 
Co.  y.  Railway.  97 

Taxpaying  foreign  corporations  may 
enjoin  municipalities  from  abuse  of 
corporate  powers.  United  Cigar  Stores 
Co.  V.  Von  Bargen.  120 

Corporation  engaged  in  professional 
business  cannot  enjoin  competition 
therein.  Union  Painless  Dentists  Co. 
V.  Mullens.  136 

Injunction  properly  lies  to  restrain 
payment  of  an  assessment  for,  and 
construction  of  a  certain  portion  of,  a 
township  ditch,  notwithstanding  the 
record  shows  that  the  trustees  had  Jur- 
isdiction to  authorize  the  improvement 
and  that  all  the  proceedings  were 
regular,  save  that  the  benefits  thereof 
are  denied.     Stemen  v.  Hizey.  155 

Disclosure  of  mechanical  secrets  con- 
fidentially obtained  by  employe  will  be 
enjoined.  Recording  &  Computing  Ma- 
chines Co.  v.  Neth.  169 

Injunction  lies  to  restrain  local  ex- 
change from  violating  contract  for  ex- 
clusive toll  business.  United  States 
Tel.  Co.  V.  Telephone  Co.  193 

Injunction  lies  to  determine  validity 
of  contracts  for  exclusive  exchange  of 
telephone  tolls.  United  States  Tel.  Co. 
V.  Telephone  Co.  202 

Injunction  lies  to  compel  natural  gas 
company  to  continue  the  exercise  of  its 
franchise  in  municipality.  Akron  v. 
Qas  Co.  ,  218 

Enforcement  of  prohibitory  provi- 
sions of  Rose  law  held  not  enjoinable. 
Gassman  v.  Kerns.  817 

Injunction  lies  against  execution  on 
void  Judgment  in  attachment.  Doran 
V.  Collins.  406 

Injunction  does  not  lie  to  restrain 
former  employe  of  laundry  from 
soliciting  among  its  customers  trade 
for  himself.  Home  Steam  Laundry  Co. 
V.  Smith.  460 

Secretary  of  state  board  of  ag- 
riculture enjoined  from  inspecting  com- 
mercial fertilizers.  Smith  Agricultural 
Chem.  Co.  v.  Calvert.  671 

Injunction  lies  against  collection  of 
tax  upon  trafficking  in  intoxicating 
liquors  in  immoral  resorts.  King  v. 
Richardson.  578 

A  threatened  prosecution  of  milk 
dealers  to  prevent  sale  of  milk  of  cows 
to  which  distillery  waste  is  sold  not 
enjoinable.  Clifton  Springs  Distil.  Co. 
T.  Brown.  661 

A   municipality   having   no   power   to 


reissue  a  lost  muncipal  bond  of  a  still 
outstanding  issue,  a  court  of  equity  has 
no  power  to  decree  a  "cenewal  of  the 
legal  evidence  of  the  debt"  or  "manda- 
tory injunction"  to  compel  the  issuance 
of  a  substitute  or  a  reissued  bond. 
Citizens  Nat.  Bank  v.  Cincinnati.      6S6 

Injunction  held  not  remedy  to  curb 
going  corporation  officer's  exceeding 
delegated  authority.  DeLacroix  v. 
Steel  Co.  767 

Motion  to  vacate  Injunction  rentrain- 
ing   execution   of     Judgment     for     re-- 
striction   of  premises  depends   on  Jur- 
isdiction of  Justice  of  the  peace.    Elli- 
son V.   Foster.  849 

INNKEEPERS— 

Lodging  house  keeper  liable  for 
valuables  belonging  to  guests,  de- 
posited with  him  for  safe-keeping. 
Hart  V.  Roeckers.  331 

INSANE    PERSONS— 

Authority  to  consume  corpus  of 
estate  to  support  imbecile  son  will  be 
implied.     Riley  v.  Riley.  150 

INSOLVENCY— 

See  Bankruptcy;  Corporations;  Debt- 
ors and  Creditors;  Receivers. 

INSPECTION— 

Fraud  from  restraining  inspection  of 
manufactured  products  not  presumed. 
Smith  Agricultural  Chem.  Co.  v. 
Calvert  671 

INSTRUCTIONS— 

See  Charge  to  Jury. 

INSURANCE 

See  also  Beneficial  Associations. 

Directors  have  discretion  to  acc^t 
insurance  above  age  limit  In  rate  book. 
Benson  v.  Insurance  Co.  17 

Past  irregularities  and  mere  de- 
linquencies of  officers  not  ground  for 
receivership — equities  of  case  for  ap- 
pointment of  receivership  of  insurance 
company — receivership  denied  in  action 
for  winding  up  affairs  of  insurance  cor- 
poration.    Benson  v.  Insurance  Co.     17 

Past  irregularities  and  mere  de- 
linquencies of  officers  not  ground  for 
receivership— equities  of  case  for  ap- 
pointment of  receivership  of  insurance 
company — receivership  denied  in  action 
for  winding  up  affairs  of  insurance  cor- 
poration.   Benson  v.  Insurance  Co.     17 

Statutory  remedy  to  wind  up  unsound 
insurance  companies  is  exclusive.  Ben- 
son v.  Insurance  Co.  17 

Wife  fraudulently  taking  out  in- 
surance on  her  husband  and  concealing 
such  fact  from  company  estopped  to 
deny  consideration  for  premiums  paid 
by  her-HSubsequent  fraudulent  conduct 
in  concealment  precludes  equally  with 
original  fraudulent  acta  Marling  v.  In- 
surance Co.  55 

Declarations  of  assured  as  to  his 
health  made  prior  or  subsequent  to  his 
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application  for  insurance  and  not  part 
of  the  res  gestae,  held  -inadmissible. 
.  Daley  v.  Brotherhood  of  Railway  Train- 
men. 60 

Corporation  not  in  pari  delicto  be- 
cause insurance  agent  granted  premium 
rebates.  Schott  &  Sons  Co.  v.  Insur- 
ance Co.  249 

Corporation  entitled  to  refunder  of 
Insurance  premiums  on  director's 
policies.  Schott  ft  Sons  Co.  v.  Insur- 
ance Co^  249 

Cooperage  corporation  cannot  insure 
directors.  Schott  ft  Sons  Co.  v.  Insur- 
ance Co.  249 

Mutual  insurance  company  presumed 
a  living  corporation  in  absence  of  in- 
dubitable proof  of  its  dissolution. 
Menge  v.  Insurance  Co.  847 

Members  of  an  undissolved,  insolvent 
mutual  insurance  company  held  not 
necessary  parties  to  proceeding  for  ap- 
pointment of  receivers  to  wind  up  its 
affairs.     Menge  v.  Insurance  Co.       847 

Renewal  of  indemnity  bond  extending 
indemnity  from  year  to  year  consti- 
tutes a  continuous  contract.  Cutts  v. 
Spedx.  608 

Parol  evidence  inadmissible  to  vary 
condition  of  policy  as  to  title  of  land 
on  which  It  Is  situated.  Union 
jlgricultural  Soc.  v.  Insurance  Co.     664 

Service  of  summons  upon  agent  of 
insurance  company  for  damages  against 
both  Jointly  for  breach  of  his  individual 
contract  confers  no  Jurisdiction.  Big- 
ger V.  Insurance  Co.  7t4 

INTEREST  AND   USURY— 

Measure  of  recovery  for  unlawful  de- 
tention by  banks  of  county  funds  ob- 
tained from  coimty  treasurers  is  profits 
or  interest  at  legal  rate.  State  v. 
Bank.  82 

INTERNAL  REVENUE— 

Federal  internal  revenue  tax  receipt 
does  not  authorise  sale  of  intoxicating 
liquors  in  dry  counties.  State  v. 
Kendle.  721 

INTERROGATORIES— 

Motion  to  strike  out  interrogatories 
improper  practice.     Dye  v.  Buchwalter. 

791 

Demurrer  lies  to  interrogatories  to 
discover  from  agent  names  of  princi- 
pals to  make  them  parties.  Stanley  v. 
Martin.  864 

INTERSTATE    COMMERCE— 

State  courts  cannot  control  interstate 
commerce  freight  rates.  Ohio  Dairy  Co. 
V.   Railway.  97 

Present  or  actual  use  of  car  de- 
termines Jurisdiction  for  prosecution 
for  violation  of  both  state  and  federal 
statutes  requiring  automatic  coupler 
equipment.     State  v.   Railway.  285 

State  is  without  authority  to  regulate 
car  service  for  interstate  commerce  on 
interstate  railways.  Ann  Arbor  Ry.  ▼. 
Railroad  Commission.  691 


Failure  of  interstate  commerce  com- 
mission  to  regulate  items  of  interstate 
commerce  does  not  give  the  state  com" 
mission  such  power.  Ann  Arbor  Ry.  v. 
Railroad  Commission.  691 

Demurrage  charges  cannot  be  im- 
posed on  interstate  commerce  by  state 
authorities.  Ann  Arbor  Ry.  v.  RalU 
road  Commission.  691 

Ohio  railroad  commission  has  not  ex- 
clusive Jurisdiction  to  determine  dlS" 
tributlon  of  carrier's  equipment* 
Black  Diamond  Coal  ft  Coke  Co.  v. 
Railroad  Commission.  788 

INTOXICATING  LIQUORS— 

Attorney  other  than  prosecuting  at- 
torney may  prosecute  violations  of 
Beal  law.    Gilliam  v.  State.  132 

Violation  of  Sunday  closing  and  Sun- 
day selling  law  held  to  constitute  first 
and  second  offenses.    Jung  v.  State.  24S 

A  fine  of  1200  by  a  magistrate,  the 
heaviest  penalty  authorized  by  act  9f 
O.  L.  85  for  violation  of  its  provisionsr 
is  not  excessive  upon  conviction  of  ac- 
cused for  furnishing  intoxicating  liquor 
for  distribution  as  a  beverage  by  a 
boot-legger.     Lamma  ▼.   State.  289 

To  **fumlsh"  intoxicating  liquortf 
comprehends  all  modes  of  changing 
possession  but  that  of  sale.  I«amma  ▼. 
State.  289 

"Beverage"  purposes  as  applied  to 
furnishing  intoxicating  liquors  compre- 
hends all  Illegal  uses.    I«amma  v.  State. 

289 

Sufllclency  of  aflldavit  In  Rose  county 
local  option  law  prosecution,  setting 
forth  that  such  furnishing,  etc.,  was 
prohibited  and  unlawful.  Lamma  v. 
State.  289 

Prosecuting  attorney  may  bring  pro- 
ceeding In  error  to  review  decision  of 
probate  Judge  in  Rose  county  local 
option  law  election  contest.  Perry 
County  v.  Tracy.  80S 

Prosecuting  attorney  may  bring  pro- 
ceeding In  error  to  review  decision  of 
probate  Judge  in  Rose  county  local 
option  law  election  contest.  Perry 
County  v.  Tracy.  302 

Last  day  included  and  first  day  ex- 
cluded sufilcient  in  Rose  law  petition. 
Perry  County  v.   Tracy.  302 

Rose  law  held  constitutional.  Oass- 
man  v.  Kerns.  317 

Enforcement  of  prohibitory  provi- 
sions of  Rose  law  held  not  enjolnable. 
Gassman  v.  Kerns.  317 

Right  to  trafllc  in  intoxicating  liquors 
is  not  Inherent.    Gassman  v.  Kerns.  317 

Private  citizens  held  not  proper  par- 
ties to  constitutional  test  proceedings. 
Gassman  v.   Kerns.  317 

Dow  tax  Hen  superior  to  all  other 
liens.     Baldwin   &  Co.   v.  Pelton.       546 

Injunction  lies  against  collection  of 
tax  upon  trafficking  in  intoxicating 
liquors  in  immoral  resorts.  King  v. 
Richardson.  578 

Sales  of  two  bottles  of  beer  held  not 
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JNTOXICATINQ     LIQU0R8— ConUnued. 
presumption  of  being  engaged  in  busi- 
ness   of    trafl9cking      in      intoxicating 
liquors.     King  'v.   Richardson.  578 

Entry  upon  tax  duplicate  held  not 
prima  facie  proof  of  traffic  in  intoxi- 
cating liquors.    King  v.  Richardson.  678 

Household  goods  covered  by  chattel 
mortgage  not  dlstrainable  for  Dow  tax. 
King  V.  Richardson.  678 

Sales  of  liquor,  on  the  Ohio  river  to 
residents  of  a  dry  county  held  unlaw- 
ful.   State  V.  Kendle.  721 

Federal  internal  revenue  tax  receipt 
does  not  authorize  sale  in  dry  counties. 
State  V.  Kendle.  721 

Trial  and  punishment  for  violating 
Sunday  law  must  be  for  first  offense 
no  second  offense  being  charged.  Holo- 
way  v.  State.  857 

Municipality  under  Beal  law  cannot 
prosecute  sale  of  intoxicating  liquors 
beyond  low  water  mark  in  Ohio  river. 
Savors  v.  State.  878 

JUDGMENTS— 

Record  of  dismissal  of  criminal 
prosecution  based  on  defective  affidavit 
not  held  bar  to  subsequent  prosecution 
for  same  act.     Gilliam  v.   State.       182 

Collateral  attack  limited  to  question- 
ing jurisdiction  to  make  former  judg- 
ment. Citizens  Nat.  Bank  v.  Insur- 
ance Co.  507 

Judgment  against  administrator  as 
such  is  not  res  adjudicata  as  against 
claims  of  creditors  not  parties.  Flem- 
ing V.  McGuffey.  621 

Doctrine  of  priorities  between  judg- 
ment liens  and  unrecorded  conveyances 
lield  not  applicable  where  assertion  of 
latter  is  estopped.  Fleming  v.  Mc- 
Guffey. 621 

Date  of  decree  of  circuit  court  upon 
appeal  fixes  date  for  determining 
priorities.     Fleming  v.  McGuffey.       621 

Determination  of  competency  of  trust 
company  as  executor  cannot  be  col- 
laterally attacked.  Smith  v.  Telephone 
Co.  587 

Question  decided  by  one  judge  on 
motion  for  leave  to  file  amended  peti- 
tion, deemed  conclusive  on  subsequent 
hearing  by  another  judge.  State  v. 
Kllgour.  «70 

JUDICIAL  SALES— 

Order  of  court  in  execution  of  will's 
provisions  to  sell  real  esUte  by  testa- 
mentary trustee  held  imneoessary. 
Avery  v.  Howard.  71 

Reasons  for  appointment  of  special 
master  commissioner  to  effect  judicial 
sale  should  be  set  forth  in  order  of 
sale.     Augustus  v.  Ljmd.  143 

Application  of  proceeds  of  sale  of 
property  of  public  charity  not  required 
of  purchaser.  First  German  Reformed 
Church  V.  Welkel.  239 

JURY— 

Court's  duty  to  secure  Jurors  having 
no  settled  opinion  as  to  guilt    or    in- 


nocence of  accused.  State  v.  Dicker- 
son.  44 

Waiver  of  Jury  in  writing  held  es- 
sential to  punishment  by  magistrate. 
Sickles  V.  State.  117 

Waiver  of  jury  In  writing  held  es- 
sential to  punishment  by  magistrate. 
Sickles  V.  State.  117 

JUSTICE  OF  THE  PEACE— 

Interlineation  of  bin  of  exceptions 
and  pasting  paper  on  the  bill  held  not 
fatal  irregularity.  Speaks  &  Ryan  v. 
Lisey  &  Co.  282 

Demurrer  lies  to  petition  alleging 
judicial  acts  of  justice  of  the  peace  as 
ground  for.  damages.  Fitzgerald  v. 
Realty  ft  Lioan  Co.  399 

Order  of  attachment  issued  accom- 
panying summons  gives  justice  of  the 
peace  jurisdiction  to  render  personal 
judgment  coextensive  with  county. 
Doran  v.  Collins.  406 

Jurisdiction  of  J.  P.  in  attachment 
against  nonresident  railway  companies 
acquired  by  levy  on  goods  and  publlca* 
tion.     Northern   Pacific  Ry.    v.   Baum. 

814 

Justice  cannot  determine  title  in 
forcible  entry  and  detainer.  Ellison  ▼. 
Foster.  84f 

•LANDLORD  AND  TENANT— 

Liability  of  tenant  for  rent  of 
premises  after  vacation  thereof  before 
expiration  of  term.  Harrison  v.  Green- 
how.  141 

A  guaranty  to  pay  rent  to  the  original 
lessor  of  real  property .  passes  to 
grantees  upon  conveyance  of  the  fee. 
Becker  v.  Shoemaker.  184 

Lessor's  taking  key  to  show  leased 
premises  to  prospective  tenant  not  ac- 
ceptance of.  surrender  by  lessee.  Beck- 
er V.  Shoemaker.  184 

Lease  executed  by  life  tenant  held 
effectual  after  the  death.  O'Hara  ▼. 
Pelrano.  741 

Failure  to  demand  exact  rent  due  at 
expiration  of  term  waives  forfeiture. 
Ellison  V.  Foster.  849 

LEASE— 

See  Qas  and  OH;  Landlord  and  Ten- 
ant. 

LIBEL  AND  SLANDER— 

Attorney  at  law  held  not  privileged  to 
slander  a  third  party  unless  the  libelous 
statement  Is  pertinent  to  the  case.  Levy 
V.  Llttleford.  604 

Truth  of  defamatoVy  statements 
available  only  as  substantive  defense. 
Levy  V.  Llttleford.  604 

Publication  of  transcript  of  stenog- 
rapher containing  islander  not  at- 
tributable to  counsel.  Levy  v.  Llttle- 
ford. 604 

Words  not  libelous  per  se  used  In  a 
circular  being  in  the  absence  of  any 
extrinsic  facts  by  way  of  Inducement, 
fairly  susceptible  of  the  meaning  as- 
cribed to  them  by  the  innuendo  set  out 
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in  the  petition  demurrer    lies.      Dnick 
▼.  Kahle.  860 

tJCENSES— 

Municipalities  cannot  license  perma- 
nent peddler  stands.  United  Cigar 
Stores  Co.  v.  Von  Bargen.  120 

Naked  license  in  real  estate  is  re- 
vocable and  nonassignable  even  against 
equitable  estoppeL  Mueller  v.  Trac- 
tion Co.  604 

LIENS— 

Lien  of  legacy  upon  estate  in  re- 
mainder held  not  chargeable  against 
life  estate.     Glllls   v.   Ijong.  26S 

Title  of  purchaser  of  horse  held  su- 
perior lien  of  stable  keeper.  Moore  v. 
Whitehead.  466 

Title  of  purchaser  of  horse  held  su- 
perior lien  of  stable  keeper.  Moore  v. 
Whitehead.  466 

Doctrine  of  priorities  between  judg- 
ment liens  and  unrecorded  conveyances 
held  not  applicable  where  assertion  of 
latter  is  estopped.  Fleming  v.  Mc- 
Guffey.  621 

LIFE  ESTATE— 

Widow  of  one  of  several  sons  ef- 
fecting partition  of  ancestral  property 
ty  releases  in  form  of  warranty  deeds, 
takes  a  life  estate.    King  v.  Anderson. 

106 
LIMITATION  OF  ACTIONS— 

Action  for  dama^res  for  tmlawful  use 
of  county  funds  Is  for  use  of  the' 
county,  against  which  the  six  years 
statute  runs— limitations  run  against 
actions  arising  from  resulting  trusts— 
Btatute  runs  against  action  for  fraud 
from  discovery  thereof.    State  v.  Bank. 

82 

Statute  of  limitations  does  not  de- 
prive subsequent  life  tenants  of  entailed 
property  until  right  of  entry  accrues. 
McNeely  v.  Cincinnati.  210 

Statute  of  limitations  runs  against 
municipalities.     Cleveland   v.    Ilallway. 

872 

Act  97  O.  L.  67  held  not  a  statute  of 
limitation  barring  prosecution  for  em- 
iMXxlement  of  sum  of  136  or  more  at 
one  time.    State  v.  Bailey.  442 

Granting  leave  to  amend  original 
petition  saves  the  running  of  the  stat- 
ute of  limitations.     State  v.  Kllgour. 

670 

The  six-year  statute  of  limitations 
applies  to  an  action  to  recover  interest 
on  unauthorised  deposits  of  county 
funds,  but  the  four-year  statute  and 
the  one-year  statute  do  not  apply. 
State  V.  Kllgour.  8S7 

LIVERY  STABLE  KEEPERS— 

Title  of  purchaser  of  horse  held  su- 
perior lien  of  stable  keeper.  Moore  v. 
Whitehead.  466 

LOCAL  OPTION— 

See  Intoxicating  Liquors. 

57  Dec.  Vol.  19 


MALICIOUS   PROSECUTION— 

Allegation  for  malicious  attachment 
based  on  falseness  of  affidavit  held  suf- 
ficient as  a^rainst  demurrer.  Fitzgerald 
v.  Realty  &  Loan  Co.  899 

MALPRACTICE— 

Failure  to  Inform  client  of  facts  ac- 
quired under  confidential  relation  from 
former  client  held  not  malpractice. 
Long  V.  Bowersoz.  494 

Bialpractlce  against  attorney  barred 
in  one  year.     Ldng  ▼.  Bowersoz.       494 

Essentials  of  petition  for  malpractice 
enumerated.     Long  v.   Bowersoz.     494 

Petition  falling  to  allege  facts  upon 
which  to  base  malpractice.  Long  v. 
Bowersoz.  494 

MARSHALLING  LIENS— 

Assignment  of  legacy  prior  to 
marshalling  liens  displaces  prior  rights 
to  compel  application  of  legacy  to  pay- 
ment of  debts  due  estate.  Chapman  v. 
Vlall.  788 

MASTER  AND  SERVANT— 

Promise  to  supply  new  stepladder  for 
defective  one  in  use  does  not  shift  risk 
from  servant  to  master.  McGlll  v. 
Traction  Co.  66 

Promise  to  supply  new  instrumental- 
ity equivalent  to  promise  to  remedy  de- 
fect.   McQiU  V.  Traction  Co.  66 

Sale  of  employer's  business  affecting 
discharge  of  employe  and  maturity  of 
note  given  to  secure  his  position.  Ben- 
ton V.  Carbonic  Co.  661 

Contract  by  one  described  as  "gen- 
eral a^ent"  held  his  Individual  con- 
tract.   BUrger  V.  Insurance  Co.  704 

Negligence  of  master  in  furnishing 
reasonably  safe  Instrumentalities  to 
servant  held  a  question  for  the  jury. 
Qasklns  v.  Powell  Co.  717 

MAYOR— 

Mayor  as  ezamlning  ma^strate  has 
no  jurisdiction  to  commit  for  contempt 
of  court  without  charges  preferred. 
Stein,   In  re.  867 

Discretion  of  mayor  in  prosecutions 
for  violations  of  ordinances  prescribing 
imprisonment  King  v.  New  London 
(Vil.).  411 

MAXIMS— 

Contract  requiring  parol  variation  of 
description  not  controlled  by  mazlm,.id 
certum  est  quod  certum  reddl  potest. 
Werthelmer  v.  Korte.  617 

MENTAL  CAPACITY— 
See  Deeds. 

MILITIA— 

Minor  becomes  soldier  by  enlistment. 
Kuchta,  In  re.  749 

Contract  of  enlistment  of  minor  void- 
able before  commission  of  offense  or 
after  sentence.    Kuchta,  In  re.  749 
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MILK— 

See  Pure  Pood  Laws. 


MONOPOLIBS— 

Injunction  lies  to  restrain  local  ez- 
cbanire  from  violating  contract  for  ex- 
clusive toll  business.  United  States 
Tel.  Co.  V.  Telephone  Co.  198 

Combinations  of  telephone  ezchanires 
distinguished  from  mergers  of  gas  and 
street  railway  companies.  United 
States  Tel.  Co.  v.  Telephone  Co.         202 

Injunction   lies  to  determine  validity 

of  contracts  for  exclusive  exchange  of 

telephone  tolls.    United  States  Tel.  Co. 

V.   Telephone  Co.  .  2t2 

t 

MOTIONS  AND  ORDERS— 

Motion  to  set  aside  entry  substituting 
personal  representative  as  party  plain- 
tiff upon  death  of  one  party  in  Joint 
action  for  money  held  properly  refused. 
Morris,  v.  Schmidt.  469 

Motion  to  vacate  injunction  restrain- 
ing execution  of  Judgrment  for  restric- 
tion of  premises  depends  on  Jurisdic- 
tion of  Justice  of  the  peace.  Ellison  v. 
Foster.  849 

Motion  to  vacate  summons  raising 
merits  of  case  overruled.  Hoblit  v. 
Gorman.  737 

Motion  to  strike  out  interrogatories 
Improper  practice.    Dye  v.  Buchwalter. 

791 
MOTOR  VEHICLES— 

Motor  act  section  fixing  venue  is  un- 
constitutionaL     Hoblit  v.  Gorman.     787 

MUNICIPAL   CORPORATIONS— 

Transcript  of  municipal  annexation 
proceedings  should  be  filed  with  city 
clerk  and  not  county^  recorder.  Ship- 
baugh  V.  Kimball.  88 

Financial  interest  of  mayor  in  ter- 
ritory annexed  invalidates  ordinance. 
Shipbaugh  v.  Kimball.  82 

City  may  divert,  etc.,  streets  to  effect 
grade  crossings— construction  of  via- 
duct piers  in  street  permitted  in  plan 
to  obviate  grrade  crossings.  Cincinnati 
r.  Railway.  74 

Obstruction  of  street  by  peddler's 
stand  not  obtained  by  prescription  or 
abutter's  consent.  United  Cigar  Stores 
Co.  V.  Von  Bargen.  120 

Municipality  operating  quarry  with 
workhouse-labor  acts  in  a  govern- 
mental and  not  ministerial  capacity. 
Bell  V.  CindnnatL  123 

Burden  is  on  plaintiff  in  action  for 
negligence  ag^ainst  municipalities  to 
show  that  municipality  acts  in  minis- 
terial capacity.    Bell  v.  Cincinnati.    123 

Injunction  lies  to  compel  natural  gas 
company  to  continue  the  exercise  of  its 
franchise  in  municipality.  Akron  v. 
Gas  Co.  218 

Terms  and  conditions  upon  which 
municipality  may  grant  street  railway 
franchises.    Elyria  v.  Railway.  294 


Statute  of  limitations  runs  against 
municipalities.     Cleveland  v.  Railway. 

372 

Telephone  wires  held  not  improperly 
in  street,  with  munlciped  consent 
Clyde  Telephone  Co.  v.  Parmenter.    47! 

Ordinance  prohibiting  manufacture  of 
fertilizer  in  municipality  held  valid. 
Schreier  v.  St.  Bernard  (Vll.).  478 

Ordinance    prohibiting     ansrthlng    as 
dangerous,   etc.,   presumes    conduct    of 
such    business    to    be    injurious    or  an. 
annoyance   to   public.     Schreier   v.    St. 
Bernard  (Vll.).  47C 

Relative  price  of  gas  where  both 
natural  and  artificial  are  furnished  by 
the  same  company.  Feckter  v.  Gas 
4k  Electric  Co.  6SS 

Municipality  cannot  be  required  to 
assume  increased  burden  of  caring  for 
Indemnity  for  lost  municipal  bonds. 
Citizens  Nat.  Bank  v.   CincinnatL     685 

A  municipality  having  no  power  to 
reissue  a  lost  municipal  bond  of  a  still 
outstanding  issue,  a  court  of  equity  has 
no  power  to  decree  a  "renewal  of  the 
legal  evidence  of  the  debt"  or  "man- 
datory injunction"  to  compel  the  Is- 
suance of  a  substitute  or  a  reissued 
bond.  Citizens  Nat.  Bank  v.  Cin- 
cinnati. 68S 

Railway  speed  ordinance  enforclMe 
by  criminal  proceedings  held  invalid. 
An  ordinance  regulating  speed  of  trains 
and  ringing  of  bell  contains  more  than 
one  subject  and  is  invalid.  Ordinance 
requiring  bell  to  be  rung  continuously 
in  municipal  limits  is  Invalid.  Caskey 
V.  BeUe  Center  (Vll.).  72t 

Two  lowest  and  best  bids  for  same 
articles,  not  a  compliance  with  statute. 
Boynton  v.  Elyria.  782 

Municipality  under  Beal  law  cannot 
prosecute  sale  of  intoxicating  liquors 
beyond  low  water  mark  in  Ohio  river. 
Savors  v.  State.  878 


NAME 

Suing  nonresident  by  initials  voids 
Judgment.  Citizens  Nat.  Bank  v.  In- 
surance Co.  607 

NEQLIQENCE— 

Wrongful  death  caused  by,  see  also 
DMth. 

Whether  city  acts  in  ministerial  or 
governmental  capacity  held  a  question 
of  law  and  not  of  fact.  Bell  v.  Cincin- 
nati. 123 

Burden  is  on  plaintiff  in  action  for 
negligence  against  municipalities  to 
show  that  municipality  acts  in  minis- 
terial capacity.    Bell  v.  Cincinnati.  123 

Where  the  charge  of  the  court  makes 
it  appear  that  the  Jury  must  have 
found  the  plaintiff's  intestate  was  free 
from  negligence  and  that  the  defendant 
was  negligent,  the  fact  that  there  Is 
some  doubt  in  the  mind  of  the  court  as 
to  the  freedom  of  the  intestate  from 
negligence  does  not  afford  ground  tor 
setting  aside  the  verdict.  Dorenkemper 
V.  Traction  Co.  181 
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Electric  railway  company  maintain- 
ing high  tension  wire  over  lands  of 
another  at  place  where  children  con- 
gregated to  play,  owes  duty  to  said 
children.  Children  not  trespassers  as 
agrainst  company.  Smith  v.  Traction 
Co.  308 

County  commissioners,  individually 
or  bond,  are  not  liable  for  failure  of 
board  to  keep  highways  and  bridges  in 
repair.     State  v.  Collins.  327 

Averment  in  answer  that  injury  was 

.   caused   by   plaintiff's   carelessness   and 

negllgrence  held  not  tantamount  to  plea 

of  contributory  negligence.    Latham  v. 

Railway  &  Light  Co.  883 

Averment  of  plaintiff's  negligence, 
coupled  with  general  denial,  should  be 
stricken  out.  Latham  v.  Railway  & 
Light  Co.  883 

Driving  in  front  of  an  approaching 
electric  car  held  not  negligence,  when 
the  car  Is  so  far  away  as  not  to  sug- 
gest danger.  Cincinnati  Trac.  Co.  v. 
Jennings.  888 

Manslaughter  not  constituted  by  act 
of  negligence  In  violation  of  municipal 
ordinance.     State  v.    Colllnsworth.     557 

Tender  back  of  mopey  paid  for  re- 
lease from  liability  for  injuries  is  pre- 
requisite to  suit  for  damages.  Conrad 
T.  Brick  Co.  598 

Proximate  cause  of  injury  notwith- 
standing contributory  negligence.  Con- 
rad V.  Brick  Co.  598 

Nei^llgence  of  master  In  furnishing 
reasonably  safe  instrumentalities  to 
servant  held  a  question  for  the  jury. 
Oasklns  v.  Powell  Co.  717 

Petition  charging  minor  defendant 
with  negligence  In  negligently  handling 
gun  not  demurrable.     Grau    v.    Magis. 

866 

NEWSPAPERS— 
See  Publication. 

NOTARIES— 

Adverse  party  may  compel  notary  to 
file  depositions  upon  tendering  costs 
thereof.    Miller  v.  Hotel  Co.  897 

NUISANCES— 

Obstruction  of  street  by  peddler's 
stand  not  obtained  by  prescription  or 
abutter's  consent.  United  Cigar  Stores 
Co.  V.  Von  Bargen.  120 

Ordinance  prohibiting  anything  as 
dangerous,  etc.,  presumes  conduct  of 
such  business  to  be  injurious  or  an 
annoyance  to  public.  Schreler  v.  St. 
Bernard  (Vll.).  476 

Ordinance  prohibiting  manufacture  of 
fertilizer  in  municipality  held  valid. 
Schreler  v.  St.  Bernard  (Vll.).  476 

OFFICE  AND  OFFICERS— 

Financial  interest  of  mayor  in  terri- 
tory sought  to  be  annexed  Invalidates 
ordinance.     Shlpbaugh   v.   Kimball.     33 

Courts  will  restrain  action  of  school 
officers  from  submitting  proposition  for 


heating  plant  in  schoolhouse  after 
three  adverse  submissions.  Mc- 
Alexander  v.  Haviland  Village  Sch. 
Dlst.    (Bd.  of  Ed.).  89- 

County  commissioners,  individually  or 
bond,  are  not  liable  for  failure  of  board- 
to  keep  highways  and  bridges  in  re- 
pair.   State  V.  Collins.  327 

Elzecutor  is  a  de  facto  officer.  Smith 
V.  Telephone  Co.  537 

OHIO  RIVER— 

Conflicting  operations  of  Beal  law 
and  Rose  law  in  sales  upon.  See  State 
V.  Kendle,  721  and  Savors  v.  State.    878* 

PARENT  AND  CHILD— 

Parent  cannot  maintain  habeas 
corpus  to  obtain  custody  of  minor 
child  from  jurisdiction  of  military 
court.    Kuchta,  In  re.  749* 

PARTIES— 

Prosecutors  cannot  sue  for  damages 
for  retention  of  county  moneys  prior  to- 
April  26.   1898.     State  v.   Bank.  82 

Prosecuting  attorney  may  bring  pro- 
ceeding in  error  to  review  decision  of 
probate  judge  in  Rose  county  local 
option  law  election  contest.  Perry 
County  V.   Tracy.  302* 

Private  citizens  held  not  proper  par- 
ties to  constitutional  test  proceedings. 
Gassman  v.   Kerns.  317' 

Members  of  an  undissolved  insolvent 
mutual  insurance  company  held  not 
necessary  parties  to  proceeding  for  ap- 
pointment of  receiver  to  wind  up  its  af- 
fairs.    Menge  v.  Insurance  Co.  347' 

AH  parties  having  rights  of  action 
growing  out  of  single  breach  of  a  con- 
tract may  intervene  by  cross  petition 
in  an  action  brougrht  by  one  for  the- 
beneflt  of  the  class  of  interveners. 
Kinney  v.  Pocock.  354 

Motion  to  set  aside  entry  substituting* 
personal  representative  as  party  plain- 
tiff upon  death  of  one  party  in  joint 
action  for  money  held  properly  refused. 
Morris  v.  Schmidt.  469* 

Making  nonresident  party  defendant 
in  attachment  and  garnishee  not  re- 
<iuired.  Citizens  Nat.  Bank  v.  Insur- 
ance Co.  507 

Suing  nonresident  by  initials  voids 
Judgment  Citizens  Nat.  Bank  v.  In- 
surance Co.  50? 

Eixecutor  removed  is  proper  party  to- 
appeal  from  order  removing  him. 
Sells,  In  re  Est.  667 

Interest  of  appellant  will  not  defeat 
appeal  perfected  according  to  statute. 
Sells,  In  re  Est.  567 

The  general  assembly  has  no  power 
to  discriminate  between  persons,  or 
classes,  respecting  the  right  to  invoke- 
the  arbitrament  of  the  courts.  Hoblit 
V.  Gorman.  737 

Demurrer  lies  to  interrogatories  to 
discover  from  agent  names  of  principals* 
to  make  them  parlies.  Stanley  v.  Mar- 
tin. 864 
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PARTITION— 

widow  of  one  of  several  sons  effect- 
ing partition  of  ancestral  property  by 
releases  In  form  of  warranty  deeds, 
takes  a  life  estate.     King  v.  Anderson. 

106 

Dispute  as  to  title  of  property  Is  de- 
terminable In  partition  proceedings. 
McNeely  v.  Cincinnati.  210 

Specific  performance  cannot  be  en- 
forced against  a  purchaser  of  grantee 
of  partition  deed  having  no  marketable 
title.    Wertheimer  v.  Korte.  617 

PARTNERSHIP— 

Banking  partnership  held  not  a  bank- 
ing Institution,  required  to  file  report 
with  state  auditor.     State  v.   Kllgour. 

670 
PATENTS— 

State  courts  have  Jurisdiction  to  en- 
join divulging  confidential  knowledge 
concerning  patents  and  secret  mechani- 
cal Ideas.  Recording  &  Computing  Ma- 
chines  Co.   V.   Neth.  169 

Disclosure  of  mechanical  secrets  con- 
fidentially obtained  by  employe  as  to 
Inventions  will  be  enjoined.  Recording 
&   Computing  Machines  Co.   v.  Neth. 

169 
PAYMENTS— 

Money  paid  on  executed  illegal  con- 
tract for  building  schoolhouse  cannot 
be  recovered.  McAlezander  v.  Havl- 
land  Village  Sch.  Dist.  (Bd.  of  Ed.).    89 

Breach  of  subscription  contract 
waiver  by  accepting  deferred  paymei\t8. 
Kinney  v.  Pocock.  864 

Assignment  of  legacy  prior  to  mar- 
shalling liens  displaces  prior  rights  to 
compel  application  of  legacy  to  pay- 
ment of  debts  due  estate.  Chapman  v. 
Vlall.  783 

PEDDLERS— 

Municipalities  cannot  license  perma- 
nent peddler  stands.  United  Cigar 
Stores  Co.  v.  Von  Bargen.  120 


PERPETUITIi 

Value  of  leasehold  and  reversionary 
interests  in  property  appropriated  for 
streets  held  not  determinable  until 
municipality  elects  to  take  it.  Cincin- 
nati V.  Mueller.  633 

PLEADING— 

Petition  for  action  for  damages  for 
unsafe  condition  of  highway  should  al- 
lege that  it  is  a  state  or  county  road. 
Durnell  v.  Trs'^tlon  Co.  112 

Averment  In  answer  that  Injury  was 
caused  by  plaintiff's  carelessness  and 
negligence  held  not  tantamount  to  plea 
of  contributory  negligence.  Latham  v. 
Railway  &  Light  Co.  333 

Averment  of  plaintiffs  negligence, 
coupled  with  general  denial,  should  be 
stricken  out.  Latham  v.  Railway  & 
Light  Co.  333 

Allegations  alleging  failure  to  employ 
l>oy  labor  in  business     no     defense    to 


action  for  bonus  upon  default.  Kinney 
V.  Pocock.  354 

Allegratlon  that  one  suing  for  the 
benefit  of  all  persons  having  an  in- 
terest failed  to  obtain  authority  to  sue 
is  Irrelevant.     Kinney  v.   Pocock.       354 

Allegation  for  malicious  attachment 
based  on  falseness  of  affidavit  held  suf- 
ficient as  against  demurrer.  Fitzgerald 
V.  Realty  &  Loan  Co.  399 

Demurrer  lies  to  petition  alleging 
Judicial  acts  of  Justice  of  the  peace  as 
ground  for  damages.  Fitzgerald  v. 
Realty  &  Loan  Co.  399 

Motion  to  dismiss  party  defendant,  in 
substance  a  demurrer,  cannot  be  sus- 
tained. FlUgerald  v.  Realty  &  Loan 
Co.  399 

Supplemental  petition  averring  per- 
formance subsequently  held  not  suffi- 
cient to  cure  failure  to  make  tender 
in  action  to  set  aside  fraudulent  con- 
tract.   Wels  V.  Weis.  451 

Incorporation  of  prior  averments  in 
subsequent  causes  of  action  by  refer- 
ence condemned.     Long    v.    Bowersox. 

494 

Bssentials  of  petition  for  malpractice 
enumerated.     Long  v.  Bowersox.        494 

Denial  of  Jurisdiction  to  render 
former  Judgment  a  direct  attack. 
Citizens  Nat.  Bank  v.  Insurance  Co.  507 

Truth  of  facts  alleged  in  petition  need 
not  be  admitted  to  assert  counterclaim. 
McCaskey  Register  Co.  v.  Case  4k 
Register  Co.  562 

Granting  leave  to  amend  original 
petition  saves  the  running  of  the 
statute  of  limitations.  State  v. 
Kllgour.  670 

Sufficiency  of  pleading  on  demurrer 
cannot  be  determined  from  exhibit  at- 
tached to  but  not  made  part  thereof. 
Reed  v.  Insurance  Co.  753 

Interpretation   of   written  instrument 

attached  to  pleading  may  be  raised  by 

appropriate   plea  or  demurrer  to     evU 

'  denoe.    Reed  v.  Insurance  Co.  753 

Demurrer  lies  to  interrogatories  In 
absence  of  showing  of  pertinency  to 
pleading  to  which  attached.  Dye  v. 
Buchwalter.  791 

An  answer  setting  forth  facts  which 
amount  to  a  plea  in  abatement  Is  en- 
tirely proper,  where  the  pleadings  ar« 
in  such  form  that  the  defendant  Is  com- 
pelled to  himself  allege  the  facts  u(>on 
which  the  plea  is  based.  Schniuck  v. 
Manufacturing  Co.  819 

Petition  charging  minor  defendant 
with  negligence  In  negligently  handling 
gun  not     demurrable.     Grau  v.  Magls. 

856 

Failure  to  file  statement  of  grounds 
of  demurrer  is  ground  for  striking  it 
from  the  docket.  Qrau  v.   Magis.       856 

PLEDGES— 

Rights  of  pledgee  of  stock  falling  to 
notify  corporation  of  his  holdings. 
Schmuck  v.   Manufacturing  Ca        819 
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Police  Courts— Railways. 


POLICE  COURT8— 
See  Courts. 

PRINCIPAL  AND  AGENT— 

Contract  by  one  described  as  "gen- 
.sral  agent"  held  his  individual  con- 
tract.   Bigger  v.  Insurance  Co.  7t4 

Service  of  summons  upon  agent '  of 
insurance  company  for  damages  against 
both  Jointly  for  breach  of  his  individual 
contract  confers  no  Jurisdiction.  Big- 
ger V.  Insurance  Co.  704 

Receivership  may  be  appointed  for 
protection  of  surety  for  corporation- 
Payne  v.  Stapely  Co.  488 

Renewal  of  indemnity  bond  extending 
Indemnity  from  year  to  year  constitutes 
a  continuous  contract.     Cutts  v.  Spear. 

«08 

PRIORITIES— 

Doctrine  of  priorities  between  Judg- 
ment Hens  and  unrecorded  conveyances 
held  not  applicable  where  assertion  of 
latter  is  estopped.  Fleming  v.  Mc- 
Oulfey.  521 

PRISONS  AND  REFORMATORIES— 

Ordinance  authorising  employment  of 
workhouse  prisoners  outside  presumed 
enacted.    Bell  v.  Cincinnati.  1Z3 

Commitment  to  workhouse  for  mis- 
demeanor instead  of  to  Jail  held  valid 
as  against  habeas  corpus.  Schooler.  In 
re.  *•* 

PROCESS— 

Judgment  against  nonresident  Invalid 
for  failure  to  file  affidavit  of  unknown 
residence  or  not  stating  in  publication 
his  residence.  CItlxens  Nat.  Bank  v. 
Insurance  Co.  »0; 

Service  of  summons  upon  agent  of 
Insurance  company  for  damages 
against  both  Jointiy  for  breach  of  his 
Indivldfual  contract  confers  no  Juris- 
diction.    Bigger  V.  Insurance  Co.       704 

Jurisdiction  of  J.  P.  in  attachment 
against  nonresident  railway  companies 
acquired  by  levy  on  goods  and  publica- 
tion.    Northern   Pacific  Ry.   v.   Baum. 

PROSECUTING   ATTORNEYS— 

Prosecutors  cannot  sue  for  damages 
for  retention  of  county  moneys  prtor  to 
April   25,  1898.     State  v.  Bank.  82 

Attorney  other  than  prosecuting  at- 
torney may  prosecute  violations  of 
Beal  law.     GllHam  v.  State.  132 

Prosecuting  attorneys  denied  admis- 
sion to  grand  Jury  room  during  Its 
deliberations  and  voting.  State  v 
Stichtenoth.  ^^^ 

Action  to  recover  interest  on  un- 
authorized county  deposits  brought  by 
prosecutor.     State  v.  Kllgour.  837 

PUBLICATION—  ♦,  ^    ^* 

SherlfTs  refusal  to  insert  notice  of 
sale  in  particular  newspaper  held  not 
ground  for  appointment  of  master  com- 
missioner—sheriff selects  newspaper  for 
publication  of  notice  of  sale.  Augustus 
V.  Lynd.  ^** 


Necessary  itemising  of  county  com- 
missioners' annual  reports.  State  v. 
Sollars.  1^2 

Judgment  against  nonresident  Invalid 
for  failure  to  file  affidavit  of  unknown 
residence  or  not  stating  in  publication 
his  residence.  Citizens  Nat.  Bank  v. 
Insurance  Co.  607 

Notice  by  publication  of  an  applica- 
tion to  vacate  a  street  is  sufficient  to 
give  the  court  Jurisdiction.  Vacation 
Sherman  Ave.  In  re.  863 

PURE  FOOD   LAWS— 

Averment  that  accused,  in  prosecu- 
tion for  offering  and  exposing  drugs, 
etc.,  for  sale,  Is  proprietor  or  manager 
held  necessary.    Sickles  v.  St&te.        117 

A  threatened  prosecution  of  milk 
dealers  to  prevent  sale  of  milk  of  cows 
to  which  distillery  waste  is  sold  not 
enjolnable.  Clifton  Springs  DistiL  Co, 
V.  Brown.  661 

RAILWAY  COMMISSION— 

See  Interstate  Commerce;  Rallwaysr 

RAILWAYS— 

Qrade  crossing  act  not  held  in- 
validated by  separable  provision  con- 
ferring unconstitutional  power  on  cir- 
cuit court.     Cincinnati  v.   Railway.     74  • 

State  statute  requiring  automatic 
coupler  equipment  not  in  conflict  with 
federal  statute.     State  v.  Railway.    285 

Present  or  actual  use  of  car  de- 
termines Jurisdiction  for  prosecution 
for  violation  of  both  state  and  federal 
statutes  requiring  automatic  coupler 
equipment.      State  v.  Railway.  285 

Diversion  of  lands  dedicated  to  public 
uses  by  municipality  granting  use  for 
railway  tracks,  does  not  Indicate 
abandonment      Cleveland    v.    Railway. 

372 

Appropriation  proceedings  to  quiet 
claims  of  third  parties  not  binding  on 
party  under  which  railways  hold  i>os- 
sesslon.     Cleveland  v.  Railway.  372 

Contract  ambiguous  as  to  titlo 
granted  for  railroad  right  of  way  con- 
strued against  grantee.  Cleveland  v. 
Railway.  372 

State  Is  without  authority  to  regulate 
car  service  for  interstate  commerce  on 
Interstate  railways.  Ann  Arbor  Ry. 
V.  Railroad  Commission.  691 

Failure  of  interstate  commerce  com- 
mission to  regulate  items  *of  Interstate 
commerce  does  not  give  the  state  com- 
mission such  power.  Ann  Arbor  Ry.  v. 
Railroad  Commission.  691 

Public  rather  than  local  interest  con- 
trols demurrage  regulations  as  to  use 
of  railway  cars.  Ann  Arbor  Ry.  v. 
Railroad  Commission.  691 

Railway  speed  ordinance  enforcible 
by  criminal  proceedings  held  invalid. 
An  ordinance  regulating  speed  of  trains 
and  ringing  of  bell  contains  more  than 
one  subject  and  is  invalid.  Ordinance 
requiring  bell  to  be  rung  continuously 
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RAILWAYS— Continued, 
in  municipal  limits  Is  invalid.     Caskey 
V.   Belle   Center   (Vll.).  726 

Ohio  railroad  commission  has  not  ex- 
clusive Jurisdiction  to  determine  dis- 
tribution of  carrier's  equipment.  Black 
Diamond  Coal  &  Coke  Co.  v.  Railroad 
Commission.  783 

General  commercial  trade,  not  special 
lines,  govern  distribution  of  car  equip- 
ment Black  Diamond  Coal  ft  Coke  Co. 
T.  Railroad  Commission.  78S 

"Immediate  requirements"  of  ship- 
pers includes  needs  and  facilities  of 
shippers  as  to  car  service.  Black 
Diamond  Coal  ft  Coke  Co.  v.  Railroad 
Commission.  788 

Proceedinga  under  the  state  automat- 
ic coupler  act  are  civil  In  their  nature, 
and  guilty  knowledge  and  intention  are 
therefore  not  essential  elements  of  the 
offense.     State  v.   Railway.  S67 

State  automatic  coupler  act  not  In 
conflict  with  federal  act.  State  v.  Rail- 
way. 867 

RCOEIVERS— 

Members  of  an  undissolved  insolvent 
mutual  insurance  company  held  not 
Yiecessary  parties  to  proceeding  for  ap- 
pointment of  receivers  to  wind  up  itm 
affairs.     Menge  v.  Insurance  Co.      S47 

Receivership  may  be  appointed  for 
protection  of  surety  for  corporation. 
Payne  v.  Stapely  Co.  4B8 

"Probably  Insolvent*'  equlval«iit  to 
"Imminent  danger  of  becoming  In- 
•olvent."      Pajrne  v.  Stapely  Co.        453 

Receivership  for  solvent  corporations 
not  approved.    De  Lacrolz  v.  fiteel  Co. 

767 
flECORDS— 

Record  of  annexation  may  be  en- 
joined for  misinterpretation  of  Judicial 
duty  of  commissioners — Injunction  re- 
straining record  not  bar  to  new  pro- 
ceedings to  annex.  Shipbaugh  v.  Kim- 
ball. 83 

RELEASE— 

Tender  back  of  money  paid  for  re- 
lease from  liability  for  Injuries  Is  pre- 
requisite to  suit  for  damages.  Conrad 
V.  Brick  Co.  593 

RELIGIOUS  SOCIETIES— 

Property  devised  for  use  as  a 
parsonage  upon  becoming  unsuitable 
for  that  purpose  may  be  disposed  of — 
doctrine  of  cy  pres  applies  to  excess  of 
proceeds  on  sale  thereof.  First  Ger- 
man Reformed  Church  v.  Weikel.       239 

Gift  to  religious  denomination  Is  a 
public  charity.  First  German  Reformed 
Church  V.  Weikel.  239 

REMAINDER    AND    REVERSIONS— 

Legacy  of  estate  in  trust  In  re- 
mainder vests  upon  death  of  testator 
in  legatee.     Gillis  v.  Long.  253 

Value  of  leasehold  and  reversionary 
interests    in   property  appropriated   for 


streets  held  not  determinable  until 
municipality  elects  to  take  It,  Cincin- 
nati V.  Mueller.  S33 

RES  ADJUDICATA— 

Judgment  against  administrator  as 
such  Is  not  res  adjudlcata  as  against 
claims  of  creditors  not  parties.  Flem- 
ing V.  McGuffey.  621 

REVIVOR— 

Failure  to  issue  summons  In  revivor 

,      held  not  ground  for  setting  aside  entry 

%   substituting  personal  representative  as 

party  plaintiff    In    Joint     action     upon 

death  of  one  party.    Morris  v.  Schmidt. 

469 
RISKS   ASSUMED— 

See   Master  and  Servant. 

ROSE  COUNTY  LOCAL  OPTION  LAW— 
See  Intoxicating   Liquors. 

•ALBS— 

Application  of  proceeds  of  sale  of 
property  of  public  diarity  not  required 
of  purchaser.  First  German  Reformed 
Church  V.  Weikel.  239 

Contract  to  take  what  lumber  "you 
handle  this  year"  without  limit  as  to 
quantity  or  kinds,  etc..  held  lacking 
mutuality  and  too  Indefinite  and  un- 
certain to  be  enforced.  Phillips  v. 
Lumber  Co.  479 

SCHOOLS  AND  SCHOOLHOUSE8— 

Board  of  education  may  enjoin 
arbitrary  doslnsr  of  schools.  Akron 
(Bd.  of  E5d.)  V.  Sawyer.  1 

Failure  of  act  99  O.  L.  232,  to 
designate  details  of  fire  Inspection  does 
not  Invalidate  It  Akron  (Bd.  of  Ed.) 
V.  Sawyer.  i 

Board  of  education  cannot  interpose 
Its  judgment  as  to  proper  fire  protec- 
tion for  schoolhouses.  Akron  (Bd.  of 
Ed.)  V.  Sawyer.  1 

Statute  prescrlbmg  Inspection  of 
schoolhouses  and  adequate  protection 
against  dangers  of  fire,  held  constitu- 
tional.   Akron  (Bd.  of  Ed.)  v.  Sawyer.  1 

Record  of  annexation  may  be  en- 
joined for  misinterpretation  of  Judicial 
duty  of  commissioners — injunction  re- 
straining record  not  bar  to  new  pro- 
ceedings to  annex.  Shipbaugh  v.  Kim- 
ball. S3 

Courts  will  restrain  action  of  school 
officers  from  submitting  proposition  for 
heating  plant  In  schoolhouse  after  three 
adverse  submissions.  McAlexander  v. 
Havlland  Village  Sch.  Dlst.  (Bd.  of  Ed.) 

89 

Money  paid  on  executed  Illegal  con- 
tract for  building  schoolhouse  cannot  be 
recovered.  McAlexander  v.  Havlland 
Village  Sch.  Dlst.   (Bd.  of  Ed.).  89 

Legality  of  contract  for  construction 
of  school  in  excess  of  bond  issue — ef- 
fect of  changing  bid  for  public  contract, 
McAlexander  v.  Havlland  Village  Sch. 
Dlst.   (Bd.  of  Ekl.).  89 


Sentence — Sunday  Laws. 


SENTENCE— 

Habeas  corpus  does  not  He  for  re- 
lease of  workhouse  prisoner  escaping 
from  penitentiary  and  returned.  Har- 
ringrton.  Ex  parte.  859 

SET-OFF— 

Maker  of  promissory  note  cannot  set 
ofT  deposit  In  his  name  as  executor 
Stasel  V.  Daugherty-  720 

SHERIFF— 

Reasons  for  appointment  of  special 
mcister  commissioner  to  effect  Judicial 
sale  should  be  set  forth  in  order  of  sale. 
Augustus  V.  Lismd.  14S 

SPECIFIC  PERFORMANCE— 

Specific  performance  cannot  be  en- 
forced against  a  purchaser  of  grantee 
of  partition  deed  having  no  marketable 
title.    Wertbeimer  v.  Korte.  •!? 

STATE— 

Police  powers  of  state  authorise 
dosing  of  buildings  for  want  of 
adequate  fire  protection.  Akron  (Bd. 
of  Eid.)   V.   Sawyer.  1 

State  is  without  authority  to  regulate 
car  service  for  interstate  commerce  on 
interstate  railway.  Ann  Arbor  Ry.  v. 
Railroad  Commission.  691 

Ohio  railroad  commission  has  not  ex- 
clusive jurisdiction  to  determine  dis- 
tribution of  carrier's  equipment.  Black 
Diamond  Coal  ft  Coke  Co.  v.  Railroad 
Commission.  788 

State  automatic  coupler  act  not  in 
conflict  with  federal  act.  State  v.  Rail- 
way. 867 

STATE    BOARD  OF  AQRICULTURE— 
See  Injunctions;  Inspection. 

STATUTE   OF  LIMITATIONS— 
See  Limitation  of  Actions. 

STATUTES— 

Failure  of  act  99  O.  L.  282  to 
designate  details  of  fire  inspection  of 
schoolhouses  does  not  invalidate  it. 
Akron  (Bd.  of  Ed.)   v.   Sawyer.  1 

Municipal  grade  crossing  act  held  not 
invalidated  by  separable  provision  con- 
ferring unconstitutional  power  on  cir- 
cuit court.     Cincinnati  v.  Railway.       74 

Stajtute  in  derogation  of  common  law 
requires  strict  construction.  Durnell  v. 
Traction  Co.  112 

Statutory  rule  of  construction  of  wills 
held  not  a  rule  of  property.  Glllis  v. 
Long.  253 

State  statute  requiring  automatic 
coupler  equipment  not  in  conflict  with 
federal  statute.    State  v.  Railway.     285 

STEPLADDER— 

Promise  to  supply  new  stepladder  for 
defective  one  in  use  does  not  shift  risk 
from  servant  to  master.  McGiU  v. 
Traction  Co.  66 


STREET  RAILWAYS— 

Terms  and  conditions  upon  which 
municipality  may  grant  street  railway 
franchises.    Blyria  v.  Railway.  294 

Contract  by  street  railway  to  paj' 
stipulated  sum  of  money  to  widen 
bridge  crossed  by  it  in  extension  ol' 
municipal  franchise  held  not  invalid 
Elyria  v.  Railway.  29<! 

Electric  railway  company  maintain- 
ing high  tension  wire  over  lands  of  an- 
other at  place  where  children  con- 
gregated to  play,  owes  duty  to  sale! 
children.  Children  not  trespassers  aii 
against  cqmpany.  Smith  v.  Tractioi 
Co.  30! 

Driving  in  front  of  an  approachinj 
electric  car  held  not  negligence,  whei 
the  car  is  so  far  away  as  not  to  sug 
gest  danger.  Cincinnati  Trac.  Co.  v 
Jennings.         9  33 

Charge  as  to  duty  of  motorman  t« 
have  his  car  under  control,  held  no 
erroneous.  Cincinnati  Trac  Co.  v 
Jennings.  33 

Tender  of  Ave  dollars  for  street  rail 
way  fare  not  unreasonable.  Anthon 
▼.  Traction  Co.  39 

A  written  instrument  gmntlng  use  c 
land  for  street  railway  loop  and,  1 
case  of  abandonment  therefor,  tormina 
tion  of  the  agreement  held  a  nake 
license  revocable.  Mueller  v.  Tractio 
Co.  50 

STREETS— 

City  may  divert,  etc.,  streets  to  effe< 
grade  crossings — construction  of  vis 
duct  piers  in  street  permitted  in  pla 
to  obviate  grade  crossings.  Clnclnna 
T.  Railway. 

Relative  rights  of  telephone  lines  ar 
•house  mover  in  streets  not  with) 
primary  uses  thereof.  Clyde  TelephoT 
Co.  V.  Parmenter.  4' 

Statute  authorizing  notice  by  publict 
tion  to  vacate  streets  held  valid.  Vaci 
tion  Sherman  ^Ave.  In  re.  81 

Notice  by  publication  of  an  applic; 
tion  to  vacate  a  street  is  sufficient 
give   the   court   Jurisdiction.     Vacatk 
Sherman  Ave.  In  re.  8 

SUBSCRIPTIONS— 

Breach  of  subscription  contra 
waived  by  accepting  deferred  jwiymenl 
Kinney  v.  pocock.  3 

SUMMONS— 
See  Process. 

SUNDAY  LAWS— 

Violation  of  Sunday  closing  and  Su 
day  selling  law  held  to  constitute  fli 
and  second  offenses.    Jung  v.  State.    2 

Trial  for  violating  Sunday  labor  k 
as   first   offense   is     properly     tried 
mayor  without  jury.    Schlichte  v.  Sta 

( 

Opening  grocery  store  and  engagl 
in  common  labor  by  selling  goods  not 
work  of  charity  or  necessity.  Schlld 
V.  State,  ( 


bunaay  laws — ^rriai. 


SUNDAY   LAWS— Continued. 

Trial  and  punishment  for  TJolatinir 
Sunday  law  must  be  for  first  offense  no 
second  offense  being  charged.  Holoway 
▼.   State.  857 

TAXATION— 

Preparatory  school  property  not  tax- 
able.   Kenyon  College  v.  Schnebly.  432 

College  property  to  be  exempt  from 
taxation  should  be  used  exclusively  as 
such.     Kenyon  College  v.  Schnebly.  432 

Dow  tax  Hen  superior  to  all  other 
liens  on  property.  Baldwin  &  Co.  v. 
Pelton.  B46 

Possession  of  property  held  con- 
clusive evidence  of  ownership  under 
tax  laws.    Baldwin  &  Co.  v.  Pelton.  646 

TELEGRAPHS  AND  TELEPHONES— 

Injunction  lies  to  restrain  local  ex- 
change from  violating  contract  for  ex- 
clusive toll  business.  United  States 
Tel.  Co.  v.  Telephone  Co.  123 

Combinations  of  telephone  exchanges 
distinguished  from  mergers  of  gas  and 
street  railway  companies.  United 
States  Tel.  Co.  v.  Telephone  Co.         202 

In  an  action  to  determine  the  validity 
of  a  contract  between  two  telephone 
companies,  evidence  of  the  condition  of 
the  telephone  business  within  the  field 
in  which  the  companies  were  operating 
is  admissible  for  the  purpose  of  show- 
ing the  tendency  and  effect  of  the 
agreement  which  was  made.  United 
States   Tel.   Co.   v.   Telephone  Co.     202 

Injunction  lies  to  determine  validity 
of  contracts  for  exclusive  exchange  of 
telephone  tolls.  United  States  Tel.  Co. 
V.  Telephone  Co.  202 

Relative  rights  of  telephone  lineii  and 
house  mover  in  streets  not  within 
primary  uses  thereof.  Clyde  Telephone 
Co.  V.  Parmenter.  471 

Telephone  wires  held  not  Improperly 
in  street,  with  municipal  consent. 
Clyde  Telephone  Co.  v.  Parmenter.  471 

House  mover  must  bear  expenses  to 
telephone  line  by  removal  of  house  in 
a  street.  Clyde  Telephone  Co.  v. 
Parmenter.  *71 

Expenses  to  telephone  line  in  street 
by  removal  of  house  held  not  waived 
by  statement  of  manager  to-  go  ahead 
and  start  the  building.  Clyde  Tele- 
phone Co.   V.  Parmenter.  471 

TENDER— 

Tender  of  five  dollars  for  street  rail- 
way fare  not  unreasonable.  Anthony 
V.   Traction  Co.  395 

Adverse  party  may  compel  notary  to 
file  depositions  upon  tendering  costs 
thereof.     Miller  v.   Hotel   Co.  897 

Supplemental  petition  averring  per- 
formance subsequently,  held  not  suffi- 
cient to  cure  failure  to  make  tender  In 
action  to  set  aside  fraudulent  contract. 
Wela  V.  Wels.  451 


TIME— 

Prosecutors  cannot  sue  for  damag«9 
for  retention  of  county  moneys  prior 
to  April  25.  1898.     State  v.  Bank.        » 

Last  day  Included  and  first  day  ex- 
•eluded  sufiScient  in  Rose  law  petition. 
Perry  County  v.  Tracy.  tOT 

Construction  of  contract  at  time  of 
making  controls  after  long  lapse  of 
time.       Cleveland  v.  Railway.  372" 

Fixing  time  for  settling  bill  of  ex- 
ceptions before  Jurisdiction  of  magis- 
trate in  criminal  prosecution  is  lost 
held  not  too  late.  King  v.  New  Lon- 
don  (Vil.).  4U 

Date  of  decree  of  circuit  court  upon 
appeal     fixes     date     for     determining 
priorities.     Fleming  v.  McGuffey.       521 
TRADE  SECRETS— 

State  courts  have  Jurisdiction  to  en- 
Joln  divulging  confidential  knowledge 
concerning  i>atents  and  secret  me- 
chanical ideas.  Recording  &  Comput- 
ing Machines  Co.  v.  Neth.'  16»- 

Disclosure  of  mechanical  secrets  con- 
fidentially obtained  by  employe  as  to 
inventions  will  be  enjoined.  Recording 
&  Computing  Machines    Co.      v.    Neth. 

169^ 

Injunction  does  not  lie  to  restrain 
former  employe  of  laundry  from 
soliciting  for  trade  for  himself.  Its 
customers  knowledge  of  which  he  ob- 
tained in  its  employ.  Home  Steam 
Laundry  Co.   v.   Smith.  460 

TRESPASSERS^ 

Electric  railway  company  maintain- 
ing high  tension  wire  over  lands  of 
another  at  place  where  children  con- 
gregated to  play,  owes  duty  to  saM 
children.  Children  not  trespassers  as 
against  company.  Smith  v.  Traction 
Co.  sog 

TRIAL— 

See  also  Charge  to  Jury. 

Motion  for  change  of  venue  shoukP 
be  granted  if  fair  and  Impartial  trlai 
cannot  be  found.     State  v.  Dickerson. 

44 

Strict  proof  not  required  in  pre- 
liminary examination  by  magistrate. 
Sickles  V.  State.  m 

Whether  city  acts  In  ministerial  or 
governmental  capacity  held  a  question 
of  law  and  not  of  fact  Bell  v.  Cin- 
cinnati. 123- 

Warnlng  to  Jury  not  to  consider 
document  ruled  out  held  sufficient. 
Cincinnati  Trac.  Co.  v.  Jennings.       33^ 

Mere  desultory  remark  on  evidence 
of  witness  not  amounting  to  unfair 
treatment,  held  not  prejudicial.  Clh- 
clnnatl  Trac.  Co.  v.  Jennings.  33S 

Questions  decided  by  one  Judge  on 
motion  for  leave  to  file  amended  peti- 
tion, deemed  conclusive  on  subsequent 
hearing  by  another  Judge.  State  v. 
Kllgour.  C?0- 

Negligence  of  master  In  furnishing 
reasonably     safe     instrumentalities    to 


Trial — ^wor<i8  ana  rnraaes. 


servant  a  question  for  the  Jury.      Gas- 
kins  V.  Powell  Co.  717 
Moyon  to    vacate    summons    raising 
,  merits  of  case    overruled.      Hobllt    ▼. 
Gorman.  787 


See 


TRUST  COMPANI 

As     personal     representatives. 
Executors  and  Administrators. 


TRUSTS  AND  TRUSTEES^ 

Order  of  court  In  execution  of  will's 
provisions  to  sell  real  estate  by  testa- 
mentary trustee  held  unnecessary. 
Avery  v.  Howard.  71 

Direction  to  postpone  pairment  of 
absolute  bequest  may  be  disregarded 
as  attempt  to  create  trust.  Tannegas, 
In  re  Est  235 

Property  devised  for  use  as  a  parson- 
age upon  becoming  unsuitable  for  that 
purpose  may  be  disposed  of— doctrine 
of  cy  pres  applies  to  excess  of  pro- 
ceeds on  sale  thereof.  First  German 
Reformed  Church  v.  Welkel.  289 

Trust  vesting  estate  in  cestui  que 
trust  sufficient  to  pass  title  by  will. 
GlHls  V.  Long.  258 

Trust  imposing  discretionary  duty 
on  trustee  to  convey  to  cestui  que 
trust  upon  performance  of  conditions 
precedent.     Gillis  v.   Long.  268 

VEHICLES^ 

Motor  act  section  fixing  venue  Is  un- 
constitutional.    Hoblit  V.   Gorman.    787 

VBNUB^ 

Motion  for  change  of  venue  should 
be  granted  if  fair  and  impartial  trial 
cannot  be  found.     State  v.   Dickerson. 

44 
VERDICTS— 

A  fine  of  $200  by  a  magistrate,  the 
heaviest  penalty  authorized  by  act  99 
O.  L.  85  for  violation  of  its  provisions, 
is  not  excessive  upon  conviction  of  ac- 
cused for  furnishing  intoxicating 
liquor  for  distribution  as  a  beverage  by 
a  boot-legger.     Lamma  v.  State.        289 

VIADUCTS— 

City  may  divert,  etc..  streets  to  ef- 
fect grade  crossings— construction  of 
viaduct  piers  in  street  permitted  in 
plan  to  obviate  grade  crossings.  Cin- 
cinnati V.  Railway.  74 

WARRANTS— 
See  Arrest. 

WILLS— 

Custodian  of  earlier  will  withholding 
it  from  probate  more  than  three  years 
until  later  will  set  aside  not  debarred 
as  devisee.    Avery  v.  Howard.  71 

Shares  of  deceased  devisees  In  pro- 
ceeds of  realty  sold  under  terms  of  will 
descend  as  personalty.  Avery  v. 
Howard.  71 

Authority  to  consume  corpus  of 
estate  to  support  imbecile  son  will  be 
implied.     Riley  v.  Riley.  160 


Deeds  executed  by  a  testator  may  be 
admitted  in  evidence  in  an  action  to 
set  aside  his  will,  where  the  purpose 
is  to  throw  light  on  the  mental 
capacity  of  the  testator  by  showing  his 
method  of  transacting  business  and 
the  nature  of  the  business  transacted 
by  him  at  about  the  time  of  the  mak- 
ing of  the  will.    Wilson  v.  Wilson.     188 

Devisee  held  a  competent  witness  as 
to  acts  of  testator.     Wilson  v.  Wilson. 

188 

Direction  to  postpone  payment  of 
absolute  bequest  may  be  disregarded 
as  attempt  to  create  trust.  Tannegas, 
In  re  E^st.  235 

Devise  designated  by  wrong  plat  and 
wrong  number  fails  with  none  but  ex- 
trinsic evidence.     Gillis  v.  Long.        253 

Legacy  of  estate  in  trust  in  re- 
mainder vests  upon  death  of  testator 
in  legatee.     Gillis  v.  Long.  253 

Statutory  rule  of  construction  of  wills 
held  not  a  rule  of  property.  Gillis  v. 
Long.  253 

Lien  of  legacy  upon  estate  in  re- 
mainder held  not  chargeable  against 
life  estate.    Gillis  v.  Long.  253 

Trust  vesting  estate  in  cestui  que 
trust  sufficient  to  pass  title  by  will. 
Gillis  V.  Long.  253 

Will  drawn  on  page  of  one  sheet 
blank  not  invalidated  by  six  inch  space 
between  dispositive  and  testamonium 
clauses.     Crafts  v.  Wllber.  421 

"Desire**  is  a  dispositive  word  In 
will.     O'Hara  v.   Peirano.  741 

Devise  "in  fee  simple**  modified  by 
subsequent  provision  to  life  estate. 
CHara  v.  Peirano.  741 

Assignment  of  legacy  prior  to  mar- 
shalling liens  displaces  prior  rights  to 
compel  application  of  legacy  to  pay- 
ment of  debts  due  estate.  Chapman 
V.  Viall.  788 

Admissibility  of  extrinsic  evidence  of 
blood  relationship  of  devisees  in  con- 
struing win.    Taylor  v.  Taylor.  829 

WITNESSES— 

Devisee  held  a  competent  witness  as 
to  acts  of  testator.     Wilson  v.  Wilson. 

18S 

Mere  desultory  remark  on  evidence 
of  witness,  not  amounting  to  unfair 
treatment,  held  not  prejudicial.  Cin- 
cinnati Trac.  Co.  v.  Jennings.  338 

WORDS  AND  PHRASES— 

"Beverage"  purposes  as  applied  tG 
furnishing  intoxicating  liquors  com- 
prehends all  Illegal  uses.  Lamma  v. 
State.  28S 

To  "furnish"  intoxicating  llquort 
comprehends  all  modes  of  changing 
possession  but  that  of  sale.  Lamma  v 
State.  28! 

Attachment  cannot  be  based  on  suet 
inconsistent  claims  as  money  had  anc 
received  as  "necessaries'  and  "prop 
erty  or  rights  of  action  which  she  con 
ceals."    Doran  v.  Collins.  40 


W6 


INDEX. 


Words  and  Phrases— Writ  and  Process. 


^OROS    AND    PHRA6E8-Contlnued. 

"Probably  insolvent"  held  equivalent 
to  "imminent  danger  of  becoming  in- 
■olvent."    Payne  v.   Stapely  Co.         45S 

Misappropriation  of  funds  of  bank 
held  "fraud  or  dishonesty"  amounting 
to  embezzlement  or  larceny.  Cutta  v. 
Spear.  608 

"Inadvertence"  of  owner  of  bond  not 
"accident"  for  which  equity  will  order 
reissue.  Citizens  Nat.  Bank  y.  Cin- 
cinnati. 686 

Contract  by  one  described  as  "gen« 
eral  agent"  held  his  ^  individual  con« 
tract.    Bigger  y.  Insurance  Co.  704 

"Desire"  is  a  dispositive  word  in 
wUl.    (XHara  v.  Peixaoo.  741 


"Immediate  requirements'*  of  ship- 
pers includes  needs  and  facilities  of 
shippers  as  to  car  service.  ,  Black 
Diamond  Coal  &  Coke  Co.  v.  Railroad 
Commission.  783 

WORK  AND  LABOR— 

Opening  grocery  store  and  engaging 
in  common  labor  by  selling  goods  not 
a  work  of  charity  or  necessity. 
Schlichte  V.  Sl^te.  681 

WORKHOUSES— 

See  Prisons  and  Reformatories. 

WRIT  AND   PROCBSa^ 
See  Process. 
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